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Re:  Consolidated Application for Authority to Transfer Control of XM Satellite
Radio Holdings Inc. and Sitius Satellite Radio Inc.
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Dear Mt. Chatrman and Commissioners:

Attached in connection with the above-referenced Sirius/XM proposed merger is the ex
parfe submission of Georgetown Partners L.L.C.

In accordance with Section 1.1206 of the Commission’s rules, 47 C.F.R. § 1.1206, this
letter and its associated written ex parfe submission is being filed in the above docket.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, DC 20554

In the Matter of
XM Satellite Radio Holdings Inc.,
‘ MB Docket No. 07-57

Transferor,

and
Sirius Satellite Radio Inc.,

Transferee.
Consolidated Application for Authority to

Transfer Control of XM Radio Inc. and
Sirius Satellite Radio Inc.

R N N o T g

To: The Commission
EX PARTE SUBMISSION OF GEORGETOWN PARTNERS L.L.C.

INTRODUCTION

In filings submitted to the FCC and in meetings with FCC officials, Georgetown
Partners L.L.C. (“Georgetown™), a minority owned investor, urged that the proposed Sirius/XM
merger not be approved as it is now structured because such approval would have unprecedented
adverse competitive effects. Georgetown suggested as a possible remedy to the adverse
competitive effects an affirmative condition meeting the public interest requirements of Section
310(d) of the Communications Act. To accomplish this, the Commission should require that
Sirius/XM lease (i) their broadcast infrastructure, and (ii) at least 20% of their channel capacity
on a long term or permanent basis to a minority controlled entity to ensure competition and

diversity in the satellife radio marketplace. Georgetown emphasized that it is prepared to



negotiate such a lease with Sirius/XM.

In a filing dated November 13, 2007, Sirius and XM attacked Georgetown’s proposal.
Below is Georgetown’s response to Sirius/XM.>
THE SIRIUS XM MERGER CREATES A MONOPOLY

If this merger is approved as structured, the Commission will have approved the creation
of a single entity with control over all 300+ nationwide satellite radio broadcast channels,
thereby enabling this entity to exclude any programmer or message, for any reason, from the
national satellite radio marketplace. This would be the first time such absolute control in this
country is created over such an important and fast-growing medium.
THE FCC HAS RECEIVED NUMEROUS FILINGS IN OPPOSITION TO THE
MERGER, INCLUDING FILINGS BY SENATOR HERBERT KOHL AND THE
MAJORITY OF MEMBERS OF CONGRESS WHO HAVE EXPRESSED VIEWS ON
THE MERGER

In their November 13 filing, Sirius and XM urge the Commission to reject Georgetown’s
minority-based spectrum divestiture remedy, citing, in part, “...the impressive record of content
providers and organizations representing the interests of underserved communities supporting the
merger,” including several members of the Congressional Black Caucus and the National
Association for the Advancement of Colored People (“NAACP™).> While these entities

previously expressed support for the merger, Sirius and XM’s argument suffers from a major

flaw in that it is based on a reading of the record that is both incomplete and out-of-date. A

! See Georgetown Partners Letters filed in MB Docket No. 07-57 on October 18, November 2,
and November 5, 2007.

? See Letter and filing dated November 13, 2007, Consolidated Application for Authority to
Transfer Control of XM Satellite Radio Holdings Inc. and Sirius Satellite Radio Inc., MB Docket
No. 07-57, submitted jointly by XM and Sirius (“November 13, 2007 Ex Parte™),

 See id.




complete and current review of the record reveals a much different story.

Significantly, in a letter dated May 23, 2007, Senator Herbert Kohl, Chairman of the
Subcommittee on Antitrust, Competitive Policy and Consumer Rights, urged that the Department
of Justice and the FCC “take all necessary actions to deny approval of this merger and prevent
the creation of this sételiite radio monopoly.™ Among the many arguments put forward by
Senator Kohl was his belief that the “lack of a viable competitive alternative existing today to the
satellite radio monopoly created by this merger is a sufficient independent reason to block this
mergez{.”5

Not only is the proposed merger itself opposed by the majority of Members of Congress
who have weighed-in on the subject and who represent the interests of underserved communities,
but several such Members, including two who previously wrote in support of the merger,
recently announced their strong support for the minority-based spectrum divestiture proposed by

Georgetov{m.6

Specifically, to date, most of the members of the Congressional Black and Hispanic
Caucuses that have taken a public position on the proposed merger of Sirius and XM appear to

either oppose the merger outright or support Georgetown’s proposal.” Indeed, every one of the

* See Letter from the Honorable Herb Kohl to the Honorable Thomas Barnett and the Honorable
Kevin Martin (May 23, 2007) (attached).

5 Seeid.

6 See Letter from the Honorable Gregory W. Meeks to the Honorable Kevin J. Martin, Chairman
(Nov. 8, 2007) (attached); see also Letter from the Honorable Corinne Brown to Chairman Kevin
J. Martin (Nov. 9, 2007) (attached).

7 See Letter from 72 Members of the House of Representatives to Attorney General Alberto R.
Gonzales, FCC Chairman Kevin J. Martin, and FTC Chairman Deborah Platt Majoras, MM
Docket No. 07-57 (June 18, 2007) (attached).




Congressional Hispanic Caucus (“CHC”) members who have weighed-in in this proceeding

express outright opposition to the mergelr.8
At the same time, there is growing support for Georgetown’s proposal. For example:

[The] structure [of the Georgetown proposal] would assure the
public, and specifically our minority population, of competing
diverse program service consisting of 50-100 channels in the
satellite radio marketplace. The fact that Georgetown’s proposal
provides free over-the-air ad-supported programming as its
primary offering gives our minority community a choice and is
particularly appealing to me. I wholeheartedly support this
proposal.

Indeed, six (6) Congressional Black Caucus members — Rep. Albert R. Wynn, Rep.
William Lacy Clay, Rep. G.K. Butterfield, Rep. Elijah Cummings, Rep. Bennie Thompson and
Rep. David Scott — are on record in a joint letter supporting the Georgetown proposal.

Specifically, they urge:

[1]f the FCC does [approve the merger], we feel that a minority-
controlled entity should have rights to the broadcast infrastructure.
By allowing a minority-controlled entity to be the lessee, the
Commission would serve the public interest by achieving diversity
of ownership in this large medium and enhanced minority
ownership of media in general — two areas that the Commission
has been asked to address by advocacy groups from various cross
sections of our socie:ty.}0

¥ See id; see also Letter from The Honorable Charles A. Gonzalez to U.S. Attorney General
Alberto R. Gonzales, FCC Chairman Kevin J. Martin and FTC Chairman Deborah Platt Majoras,
MM Docket No. 07-57 (May 31, 2007) (attached).

? See Letter from The Honorable Sanford D. Bishop to Chairman Kevin J. Martin (Nov. 7, 2007)
(attached) and from The Honorable Corinne Brown to Chairman Kevin J. Martin (Nov. 9, 2007)
(attached).

10" See Letter from The Honorable Albert R. Wynn, ef af to Chairman Kevin J. Martin (Nov. 9,
2007) at 2 (attached).



That entities other than Members of Congress — including the NAACP — have expressed
support generally for the proposed merger is similarly countermanded by several facts. First, the
support expressed by the NAACP in June 2007 cannot reasonably be used to weigh against the
Georgetown proposal, given that it was proffered months before the Georgetown proposal was
on the table. Second, several other major, national organizations representing the interests of
underserved communities — including the Rainbow/PUSH Coalition and the Black Leadership
Forum -- are just as strongly opposed to the merger.“ Of particular note is the opposition of the
Black Leadership Forum, Inc. (“BLF”), which is comprised of thirty-five member organizations
— including the NAACP and the NAACP Legal Defense and Educational Fund - and which
represents 10 million African-Americans. ' Finally, and most importantly, while the BLF has
strongly opposed the merger from the outset, and has recently reiterated that it is “determined in
fits] objections to the [Sirtus/XM] merger, as currently structured,” the organization now
supports the minority-based spectrum divestiture proposal, and urges that the Commission “give
full weight to Georgetown’s proposed recommendation as a prerequisite to approving any kind

of merger between Sirius and XM.”"

1" See Press Release of the Rainbow/PUSH Coalition (Oct. 31, 2007), (attached). see also Letter
of Gary L. Flowers, Black Leadership Forum, Inc., to Chairman Kevin J. Martin and
Commissioners Copps, Adelstein, Tate and McDowell (Aug. 3, 2007).

12- See Letter of Gary L. Flowers, Black Leadership Forum, Inc., to Chairman Kevin J. Martin
(attached).

B Id at2.



In(ieed, notwithstanding Sirius and XM’s rather paternalistic view that the proposal of
this minority-controlled entity “ultimately would deny benefits to the groups it seeks to
benefit,”** there is not a single entity on the record of this proceeding that opposes such a
requirement other than the joint applicants themselves. One would imagine that entities devoted
to serving the best interests of minority and other underserved communities would recognize a
bad deal for their constituency when they see it. As a complete and current review of the record
of this proceeding reveals, these entities embrace Georgetown’s proposal as a meaningful,
practical way to give effect to the Commission’s core value of promoting greater diversity in
media. The Commission should heed the advice of these public interest entities by conditioning

any approval of the proposed merger as proposed by Georgetown.

GEORGETOWN PROPOSES THAT THE MERGER BE RESTRUCTURED AS A
CONDITION TO APPROVAL AND THAT THE FCC EMBRACE GEORGETOWN’S
VISION OF FAMILY ORIENTED PROGRAMMING

This merger needs to be restructured before it can be deemed in the public interest. The
FCC should exercise its authority to require that, as a prerequisite condition to approval,
Sirius/XM must sublease to a minority controlled entity on a long-term or permanent basis both
broadcasting infrastructure and the necessary channel capacity so that effective competition can
be restored in the satellite radio marketplace. If this condition is adequately implemented, the
statute’s public interest objectives of diversity of content and minority participation may be

satisfied. As earlier stated, Georgetown is prepared to work with Sirius and XM to realize this

important public interest objective through a restructured transaction.

4 ,
" See id



Georgetown also proposes to offer a substantial number of free, over-the-air programs so
that consumers will have choices in satellite programming. Georgetown intends that this
programming include a robust selection of family oriented material; believing that more
Americans favor what is generally perceived as decent progfamming. This view is contrary to
the history of the Chief Executive of Sirius.

MR. KARMAZIN, DESIGNATED TO BE IN CHARGE OF THE NEW SIRIUS/XM
COMBINED ENTITY, HAS A RECORD OF PROMOTING PROGRAMMING FOR
WHICH THE COMMISSION HAS CENSURED TERRESTRIAL STATIONS

Mr. Karmazin has promoted programming considered by the FCC to be indecent
throughout his radio broadcast career, typified by his long and close association with radio
shock-jock Howard .Stern. The New York Times has noted that “[t]hroughout his career, Howard
Stern has had no more powerful and vocal champion than Mel Karmazin. . . .”** This association
has resulted in millions of doliars in fines levied by the Commission against stations carrying
Howard Stern’s broadcasts. Mel Karmazin and Howard Stern have been associated with each
other since the 1980°s. Indeed, Stern once stated that Karmazin “rescued” him in the 1980’s by
making him morning host of WXRK-FM in New York.!® After Mr. Karmazin left Viacom,
Stern stated that “[w]ith Mel gone, I am seeing the darkness at the end of the tunnel . . . [h}e’s the
guy that had my back.”'” Not surprisingly, Mr. Karmazin once again engaged Mr. Stern to
broadcast over satellife radio, free of the indecency constraints of terrestrial broadcast radio.

Recently, Mr. Karmazin boasted that Howard Stern “has helped satellite radio.”’®

'3 “But Wait, What Does All This Mean for Howard Stern,” New York Times, June 2, 2004,
16 «yyhat Will Stern Do if FCC Cracks Down on His Radio Show?” USA Today, June 13, 2004.
17

Id

18 A conversation with Mel Karmazin, CEO of Sirius Satellite Radio, dated November 9, 2007,
(continued...)



Moreover, with Mr. Karmazin as President, Infinity Broadcasting settled a number of
proposed Commission fines and forfeitures for over $1.7 million dollars due to Howard Stern
programming.’® For example, in 1992 the Commission released a notice of apparent liability for
forfeiture against Infinity stations carrying Howard Stern’s programming due to language that
iliuming;ﬁg:d “a dwelling on éexual matters, including sexual intercourse, orgasm, masturbation,
lesbianism, homosexuality, breasts, nudity, and male and female genitalia.”m In addition, in
1994, the Commission released a notice of apparent liability for forfeifure against Infinity
stations carrying Howard Stern’s programming due to “language that describes sexual and
excretory activities and organs in patently offensive terms.”' This type of indecent language
was used repeatedly during Howard Stern’s broadcasts. With no regulatory oversight of the
satellite radio broadcast channels, one can only imagine the future of this type of radio

programming.

{...continued)

viewed at: http://www.chicagotribune.com/services/newspaper/printedition/friday/chi-
oped1109siriusnov09.,0.1571993 story (last viewed on Nov. 19, 2007).

1% See Sagittarious Broadcasting Corporation, Infinity Broadcasting Corporation of
Pennsylvania, and Infinity Broadcastlng Corporation of Washington, D.C., Order, 10 FCC Red
12245 (rel. Sept. 5, 1995).

2 See Liability of Sagittarious Broadcasting Corporation, Infinity Broadcasting Corporation of
Pennsylvania & Infinity Broadcasting Corporation of Washington, D.C., Licensee of Radio
Stations WXRK(FM), New York, New York WYSP(FM), Philadelphia, Pennsylvania, &
WIFK(FM), Manassas, Virginia for a Forfeiture, Notice of Apparent Liability for Forfeiture, 5
FCC Red 7291 (rel. Dec. 7, 1990).

! See Mr. Mel Karmazin, President Infinity Broadcasting Corporation, Licensee of Radio
Station WIFK(AM) Baltimore, Maryland, Controlling Parent of: Sagittarius Broadcasting
Corporation Licensee of Radio Station WXRK(FM), New York, New York, Infinity
Broadcasting Corporation of Pennsylvania, License of Radio Station WY SP(FM), Philadelphia,
Pennsylvania, Infinity Broadcasting Corporation of Washington, D.C.,, License of Radio Station
WIFK(FM), Manassas, Virginia, 600 Madison Avenue, Fourth Floor, New York, New York
10002, Notice of Apparent Liability for Forfeiture, 8 FCC Red 6740 (rel. Aug. 12, 1993).




Given that Mr, Karmazin will head the new merged entity, approving this merger
essentially guarantees more of this type of programming. Georgetown does not believe that more
of this type of programming is needed, and such programming certainly does not support the
public intefest that the FCC must affirmatively find in order to approve this merger. We
therefore want the FCC and the public to know that Georgetown will not engage in this sort of
programming and voluntarily will ensure that all of its programming complies with the FCC’s
broadcast indecency rules notwithstanding that legally such rules do not apply to satellite
broadcasting.

CONCLUSION

For the foregoing reasons, the Commission should reject the Sirius/XM transaction.
However, any Commission approval of the Sirius/XM transaction must be conditioned upon the
adoption of Georgetown’s proposal, in which Sirius/XM must lease (i) their broadcast
infrastructure and (ii) at least 20% of their channel capacity on a long-term or permanent basis to
a minority controlled entity.

Respectﬁﬁ%__
By:

Chester Davenport

Managing Director

Georgetown Partners L.L.C.
6903 Rockledge Drive, Suite 214
Bethesda, MD 20817

Tel: (301) 530-8110

David R. Siddali
Michael Lazarus
Paul, Hastings, Janofsky & Walker LLP
875 15th Street, NW
Washington, DC 20005
November 20, 2007 Tel: (202) 551-1700



Rnited States Senate

WASHINGTON, DC 20510
May 23, 2007
The Honorable Thomas Barnett
Assistant Attorney General
Antitrast Division

United States Departiment of Justice
950 Pennsylvania Avenue, NJW.
Washington, D.C. 20530

The Honorable Kevin Martin
Chalrman

Federal Communications Commission
4435 12th Street, 8. W.

Washington, D.C. 20354

Dear Assistant Attorney General Barnett and Chairman Martin:

I write to you conoerning the proposed merger between XM Satellite Radio and
Sirius Satellite Radio, now under review at the Justice Department and the Federal
Communications Commission, The Senate Subcommittee on Antitrusi, Competition
Policy and Consumer Rights recently held a hearing to examine the competitive issues
surrounding this merger, and we have now completed our examination of this transaction,
I have concluded this merger, if permitted to proceed, would cause substantial harm fo
competition and consumers, would be contrary to antitrust law and not in the public
interest, and therefore should be blocked by your agencies.

As you know, XM and Sirius are the only two providers of satellite radio service
in the United States, If satellite radio is considered to be a distinet market, this merger is
to a two to one merger to monopoly and should be forbidden under the antitrust laws, If
satellite radio is a separate market, the combined firm will have the ability to raise price
to consumers, who wiil have no choice to accept the price increase.  Such a result should
be unacceptable under antitrust law and as a matter of communications policy.,

It is my conclusion that satellite radio is in fact a separate market. |reach this
conclusion for the following reasons. Satellite radio is the only medium offering
hundreds of radio channels (170 channels in the case of XM and more than 73 in the case
of Siriug) with a tremendous variety of music formats, entertainment programming, live
sports on a national basis and extensive news programming. Satellite radio is delivered
in far superior sound guality to terrestrial radio and is largely commercial free. Satellite



radio is a national service, delivered to consumers on a nationwide basis, and fravels with
listeners as they move about the counfry in their automobiles, where the majority of radio
listening occours. .

No other audio service existing corrently is a viable substitute for satellite radio.

. Unlike the national nature of satellite radio, terrestrial radio is locally based, and has a
much more limited number of radio stations than satellite radio’s channels in any local
geographic market. Terrestrial radio cannot move with listeners es they travel to different
cities, does not offer the variety of programming available on satellite radio (including,
for example, out of town sports broadeasts or specialized music formats), and offers
inferior audio quality.

Nor are newer technologies a substitute for satellite radio, MP3 players such as
iPods cannot offer the programming offered on satellite radio, such as live news and
sports broadeasts. And with the cost of music commonly priced at about one dollar per
song, it would cost consumers many thousands of dollars to legally duplicate on an MP3
player the musical offerings available on satellite radio. Nor is wireless internet radio a
competitive alternative today. There are very few devices to receive wireless internet
radio presently available fo consumers. Even more important, the technology to deliver
wireless internet to listeners in thelr automobiles as they travel between cities (and to a
large extent within cities) is virtually unavailable. No other technology available today
is a substitute for the satellite radio.

The lack of a viable competitive alternative existing foday to the satellite radio
monopoly created by this merger is a sufficient independent reason to block this merger.
The merger’s proponents, however, argue that new technologies will in the future create
competitive alternatives. However, only new entry that is “timely” is properly considered
to be a competitive alternative under antitrust analysis, “Timely” means likely to be on
the market within the next two years.1 No new technology satisfies this requirement.
The deficiencies of the new technologies previously identified making these technologies
an unsuitable competitive alternative are unlikely to be remedied in the next two years.
While it is possible that wireless internet radio, for example, could become a viable
compeiitive alternative sometime in the future, our concern is the marketplace today.
Consumers should not suffer the price increases likely to result from a merger to
monopoly because of a vague hope that new technologies may deliver new competitive
alternatives sometime in the future.

In addition, the parties concede that, due to the enormous capital expenditure
running into billions of dollars for new satellites, as well as the regulatory difficulties in
obtaining new spectrum licenses, the parties concede that the entry of a new satellite
radio service is unlikely. When asked by at our hearing on March 20, 2007, whether
entry by another satellite radio company was likely, the CEO of Sirius, Mel Karmazin
‘responded that “I do have a clear answer fo that question. . . . You're asking whether ]

! The antitrust agencies “generaliy will consider timely only those committed entry alternatives that can be
achieved within fwo years from initial planning to significant market impact." Department of
Justice/Federal Trade Commission Horizontal Merger Guidelines, Sec, 3.2 at 27,




think there will be another satellite competitor, the answer will be, probably not.”
Without the possibility of new entry of a new satellite competitor, and without the
existence of any true competitive alternative from any other audio service, the
combination of Sirius and XM will result in a merger to monopoly.

Some public interest advocates have argued that the merger should be subject to
binding conditions to protect competition and consumers as an alternative to being
blocked. The conditions proposed include (i) a price cap on satellite radio service fora
meaningful period of time after the merger; (i) new pricing choices such as tiered
programming; and (iii) the combined company making available a designated portion of
its capacity (i.e., 5-10%) for educational, informational or independent entertainment
programming over which it has no editorial control. However, I believe that none of
these conditions would be sufficient to ameliorate the substantial harm to competition
caused by this merger.

At our hearing, Sirius promised to enter into a price cap after the merger. In
answers to written follow-up questions, Mel Karmazin stated that “{following the
merger, we will not raise either the $ 12,95 that each satellite radio company currently
charges consumers, or the $ 26 dollars [sic] that it costs to get both services.” He further
agreed to this commitment as part of an enforceable FCC order or antitrust consent
decree. See Karmazin Answer to Sen. Kohl’s Follow-Up Question 1 (copy attached).
However, | am concerned that even if either of your agencies were willing to enter into
such & decree, enforcement of such a deeree might mean that the satellite radio industry
would be subject to intrusive governmental regulation for years to come., A competitive
marketplace that would not require extensive regulatory oversight is far preferable, and
such a competitive marketplace can only be assured by blocking this merger,

In sum, because this merger will result in a satellite radio monopoly, it will vielate
section 7 of the Clayton Act which forbids any merger or acquisition when “the effect of
such acquisition may be substantially to lessen competition, or tend to create a
monopoly.” Elimination of the head-to-head competition currently offered by XM and
Sirius leaving only a monopoly satellite radio service will likely result in higher prices
and poorer service being offered to consumers,  Satellite radio is a unique service for
which none of the other audio services is a substitute.  Uncertain promises of
competition from new technologies tomorrow do not protect consurners from higher
prices today. The antitrust laws should not countenance such a dangerous outcome. |
therefore urge the Justice Department to bring a legal action to block this merger.

Further, because of the likely harm to competition and consumers, we believe this
merger is not in the public interest, and we likewise urge the FCC to deny approval to this
merger under the Communications Act, Nor has there any basis demonstrated for the
FCC to eliminate its rule — first promulgated when satellite radio was licensed in 1997 -
that there be at least two licensees for satellite radio.

I therefore urge that both of your agencies take all necessary actions to deny
approval of this merger and prevent the creation of this satellite radio monopoly.



Thank you for your atfention to this matter.

Sincerely,
ol Kbl
HERB KOHL \

Chairman, Subcommittee on
Antitrust, Competition Policy and
Consumer Rights



PLEASE REgFLUN L COMMITTEES:
Wag HIRGYON OFRCE: FINANCIAL SERVICES

2342 Raveyeee Hovse Orsce Burbing SURCOMMITTEES;
1£3] wngumg;;réggaz:aﬁ: 53208 _ Cakray Mnns:im. INBURANCE, AN
- <] ENT
Fax: (209) 2264169 @&“m egﬁ ﬁf tbt @in“ﬁﬁb ét&teﬁ DOMESTIE AN IRTEHNATIONAL MONETARY
wwwwr_Fsyure.povimueks POy, TRADE ANE TECHNGLOGY
agrom Pouse of Bepregentatives —_—
1501 Jamarsa Avenue FOREIGN AFFAIRS
e ety GREGORY W. MEEKS suscoumTYE:
Faxs {718) 725-3008 BrH Disraicr, New YORK WEBTERN NEMIGRHERE
1801 Mot AVENUE, RO 308 INTERNATIDNAL (RGANTZANIONS, HUMAN
Fant Rgm;;’:g;“l 1881 RIOTS, At DVERSIIHT
Faxr (738) 3204122 November 8, 2007 Asc?fu‘?.i’é?&’i'é':;’:;;"‘
»

The Honorable Kevin Martin, Chairman
Federal Communications Commission
445 12th Street, S, W,

Washington, D.C, 20554

Dear Chairman Martin:

Last week I, along with several of my colleagues, wrote to inform you that we
support the consolidated transfer applications of XM Satellite Radio Holdings Inc.
(“XM™) and Sirius Satellite Radio Inc. (“Sirius™), In that lefter, we stated that the merger
would allow the companies to offer “more unique and diverse programming” by better

utilizing capavity.

However, it has just recently come {o my attention that Georgetown Partners, a
minority-owned private equity firm, has presented a proposal to both the FCC and the
Department of Justice'that specifically addresses the issue of diverse programming. This
approach also been endorsed by several leading organizations committed to our nation's
minority population,

Under the proposed structure, & minority controlled entity would lease sufficient
broadeast infrastructure and at least 20 % channel capacity on a long term or permanent
basis from the merged company, as a pre-condition of the merger. Such a structure
would assure the public, and specifically our minority population, of competing diverse
program service consisting of 50-100 channels in the satellite radio marketplace,

By allowing a minorify-controlled entity to be the lessee, the Commission would
serve the public interest by achieving diversity of ownership in this large medium as well
as enhanced minority media ownership in general-two areas that the Cormmission has
been asked to address by advocacy groups from varlous cross sections of our society.

As you consider the pending consolidated transfor applications of XM and Sirius,
I strongly urge you and you and your fellow Commissioners to give due diligence and
review this type of proposal to ensure that minorities have continual access fo diverse

programming in satellite radio.
S' FW
e /.ﬁk%!:; "
e ;

" Gregory W. Meeks
Member of Congress

PRINTED ON REGYLIEY PAPER
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The Honorable Kevin Martin, Chairman
Federal Communications Cominission

445 12th Street, S.W.

Washington, D.C. 20554

Dear Chairman Martin:

Wastegron, DG 20515
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Last week I, along with several of my colleagues, wrote to inform you that we support the
consolidated transfer applications of XM Satellite Radio Holdings Inc, (“XM”) d4nd Sirius
Satellite Radio Inc. (“Sirius”™). In that letter, we stated that the merger would allow the companies
to offer “more unique and diverse programming” by better utilizing capacity.

However, it has just recently come to my attention that Georgetown Partners, a minority-
owned private equity firm, has presented a proposal 1o both the FCC and the Department of
Justice that specifically addresses the issue of diverse programming. It has also been endorsed by
several leading organizations commitied to our nation’s minority population,

Under the structure proposed by Georgetown Pariners, a minority controlled entity would
lease sufficient broadcast infrastructure and at least 20 % channel capacity on a long term or
permanent basis from the merged company, as a pre-condition of the merger. Such a structure
would assure the public, and specifically our minority population, of competing diverse program
service consisting of 50-100 channels in the satellite radio marketplace. The fact that
Georgetown Partners’ proposal provides fteg over-the-air ad-supported programming as its
primary offering gives our minority community a choice and is particularly appealing to me. 1
wholeheartedly support this proposal,

By allowing a minority-controlled entity to be the lessee, the Commission would serve
the public interest by achieving diversity of ewnership in this large medium as well as enhanced
minority media ownership in general-two areas that the Commission has been asked to address
by advocacy groups from various cross sections of our society.

I strongly urge you and you and your fellow Commissioners to give due diligence and
review to Georgetown Partners’ proposal as you consider the pem‘lmg consolidated fransfer
applications of XM and Sirius.

Sincerely,

\
Corrine Brown

Member of Congress

PRINTED ON AECYCLED PAPER



Qompress of e Vnited Btates
Pmeyington, B4, 20515

June 18, 2007

The Honorable Albetto R. Gonzales
United States Department of Justice
Robert F. Kenmedy Building

950 Constitution Averme, NW
‘Washington, DC 20530

The Honorable Kevin J. Martin
Chairman, Federal Communications Coramission
445 12th Street, SW

‘Washington, DC 20554

The Honorable Deborah Platt Majoras
Chairman, Federal Trade Commission
600 Peungylvania Avenue, NW
Washington, DC 20580

Dear Attorney General Gonzales, Chairman Martin and Chajrmyan Majoras:

Wi are writing to express our concerns regarding a potential merger between Sirius
Sutellite Radio and XM Satellite Radio - the nation’s only two satellite radio providers.
On its face, we believe that sanctioning the marriage of the only competitors in the
sateltite radio market would create 2 monopoly which would be devastating to

COnSMners.

The FCC demonstrated sound reasoning in its initial decision to license satollite radio
operations.’ The FCC stated: “Our goal is to create a5 corpetitive a market structure as
possible.,.” Indeed, the FOC specifically agroed with ovlsids parties — Including Sirius —
that there s.hould be “more than one satellite DARS Heense awarded. Licensing af loast
two providers will help ensure thet subscription rates are competitive as well as provide
for a diversity of voices.” Further to the point, the FCC stated: “Even afier DARS
Hoenses are granted, one lcensee will not be permitted to vcquire control of the other

remaining satellite DARS Heense”

! Report and Order, Meworandunt QOpinion and Order, and Further Notice of Proposed Rﬂlmaﬁiﬂ& 12
FCC Red 5457 (1897).
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The FCC decision has resulted in robust competition and expanded choice for the
American consumer, 2l of which would be undermined by a maerger of Siries and XM,
Without the presence of 4 similarly-sitnated, direct competitor, a united Sirins/ XM wonld

be free to raise consumer prices.

There is scant evidence that a merger would produce any cost saviags that a combined
Sirius/AM potentially might pass on to subscribers, Bofh conrpanics are locked into
numerous long-term expensive arrangements with their most prized talent and
programuxing, In addition, Sitivs and XM would face protracted obstacles to combining
their platforms becanse they use different radio encoding technologies.

Both Sirius and XM have also thade expensive missteps as they rushed to beat cach other
to market. For example, last suramer both companies were forced o halt production of
certain radio devices that did not comply with the FCC’s rules. The satellite radio devices
were oansing interference so that consumerts Hstoning to FM radio service received
wawanted, and sometimes indecent, satellite radio programming over FM, frequencies,
particulrly on noncommercial educational and religious channels located at the lower
end of the FM band.? Yn addition, last October both Sirins and XM confessed to 2 host of
" mistakes and misrepresontations concering thelr terrestrial repeater networks.® Among
other problems, XM revealed that nmdreds of its repeaters are operating in violation of
their FCC anthorizations, and Sirius also distlosed that some of its repeaters vary from
thelr FCC authorizations, including one in Michigan that is actually located 67 miles
away from where Sirius had reported to the FCC.

Present circumstances do not warrant the FCC's complete reversal of its conclusions in
the satollite radio licensing decision, or the consumer benefits and protections that have
resulted from that decision. The FCC has never before allowed the only two competitors
in a given matket to combine, and we would seriously question an FCC deoision to start .

now.

We call on the Department of Justice, the FCC, and the FTC to protect consumers, and
protect competition, by denying this merger.

Sincerely, % :
' oo ﬂw ﬁw—

» F. James Sensenbrenner, Jr. Gene Green
ber of Congress Member of Congress

2 Ceg Levine, Halt: Karmazin's Stvius Confronts FCC FM Rule, Forbos.com (Yuly 20, 2006).
$ Olga Kherif, Shooting Down Satellite Radio?, ¥usinessWeek com (Oct, 30, 2006).
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May 31, 2007
' FILED/ACCERTED
The Honorable Alberto R. Gonzaies .
Atjorney General AUG 1 0 7007
U.S. Department of Justice ~ Fedaral Comactine . { s
950 Pennsylvania Avenue NW Dlice 0t Spretary

Washington, D.C. 20530

The Honorable Kevin Martin

Chairman, Federal Communications Commission
445 12" Street SW

Washington, DC 20554

The Honorable Deborah Platt Majoras
Chairman, Federal Trade Commission
600 Pennsylvania Ave. NW
Washington, DC 20580

Dear Mr. Attorney General Gonzales, Chairman Martin and Chairman Majoras:

| am writing to express my concern regarding the potential merger between Sirius Satellite Radio
and XM Satellite Radio—the nation’s only two satellite radio providers. I believe that

sanctioning the merger of the only two competitors in the satellite radio market would create a
monopoly which would be devastating to consumers.

The FCC demonstrated sound reasoning in its initial decision to license satetlite radio operations
when it stated, “Even after DARS licenses are granted, one licensee will not be permitted to
acquire comtrol of the other remaining satellite DARS license.”

The FCC decision has resulted in robust competition and expanded choice for the American
consumnet, all of which would be undermined by a merger of Sirius and XM. Without the
presence of a similarly-situated, direct competitor, a united Sirius/XM would be free to raise
consumer prices, Additionally, there is scant evidence that a merger would produce any cost
savings that would be passed on to subscribers. Both companies are locked into several multi-
million doller long-term contracts for talent and programming.

Present circumstances do not warrant the FCC’s complete reversal of its conclusions in the
satelite radio licensing decision. The FCC has never before allowed the only two competitors in
a given market to merge and | seriously question the validity and benefits of authorizing such a
MEerger now.
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’ Page 2
May 285, 2007

I call an the DOJ, the FCC and the FTC to continue to protect consumers, and promote
competition by giving serious consideration to the concerns expressed in this lefter which

mitigate against the approval of the merger.

Sincerely,

Charles A. Gonzalez
Member of Congress

CAGIIM .
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The Honorable Kevin Martin, Chairman
Federal Communications Cornmission
445 12th Street, 8. W,

Washington, D.C, 20554

Dear Chairman Martin:

Last week I, along with several of my colleagues, wrote 1o inform you that we support the
consolidated transfer applications of XM Satellite Radio Holdings Inc. ("XM") and Sitjus
Satellitc Radio Inc, (“Sirius™), In that letter, we stated that the merger would allow the companies
to offer “moce unique and diverse programmuming” by better utilizing capasity.

However, it bas just recently come to my sitention that Georgetown Partners, 2 minority-
owned private equity firm, has presented 2 propesal 1o both the FOC and the Department of
Justice that specifically addresses the issue of diverse programming. It hag also been endorsed by
severs} leading organizations cormmitted to our nation’s minority population.

Under the structure proposed by Georgetown Partners, 2 minority conirolled entity would
lease sufficient broadeast infrastructure and at least 20 % channel capacity on 2 long texm or
permanent basis from the merged compayy, as a pre-condition of the merger. Such a structure
would assure the public, and specifically our minority populstion, of competing diverse program
service consisting of 50-100 channels in the satellite radio marketplace. The fact that Georgetown
Partncrs’ proposal provides free over-the-air ad-supported programming as its primary offeting
gives our minority community a choice and {s partionlarly appealing to me. I wholeheartedly
support this proposal.

By allowing a minority-controlled entily to be the lesses, the Coramission would serve
the public interest by achieving diversity of ownership in this large medium as well as enhanced
minority media ownership in general-two areas that the Commission has been asked to address by
zdvocacy groups from various cross sections of our gociety,

1 strongly urge you and yvou aud your fellow Commissioners (o give due diligence and
review to Georgetown Pariners’ proposal as you consider the pending consolidated transfer
applications of XM and Sirius.

Sincerely yours,

S dd DL .

Sanford D. Bishop, Jr.
Member of Congress

"
AL
November 7, 2007

bishop.email@rnatlhouse.gov 2 www.house.govibishop PRINTED ON REGYCLED PAPRR
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The Honorable Kevin Martin, Chairman
Federal Communications Commission
445 12th Street, SW,

Washington, ID.C. 20554

Dear Chairman Martin,

We are writing to inform you and your fellow Commissioners of several serfous
concerns that we have with the consolidated transfer applications of XM Satellite Radio
Holdings Inc. (“XM™) and Sirius Satellite Radio Inc. (“Sirius™).

The merger of Sirius and XM, as currently structured, is not in the public interest.
Approval of the merger would reduce to a single FCC licensee exclusive control over the
entire spectrum avatlable for nationwide radio broadcasting and related datacasting,

With the only two licenses available held by Sirius and XM, and with no more to be
issued, enabling these two licensees to merge will eliminate marketplace competition and
choke programming and content diversity.

We are deeply concerned about the ramifications of this merger, as currently
structured. As today’s estimated 32 million automobile satellite receivers grow to
hundreds of millions, Sirius and XM should not be exercising exclusive control over
every single individual program channel available. The core principle in the
Communications Act is the public interest requirement of programming diversity. The
Commission must not cast a blind eye with regard to this core principle and, thus, must
affirmatively find this provision to be satisfied in deciding the fate of this merger. In
short, access to the satellite broadcast airwaves containing hundreds of individual
programming channels should not be placed under the control of any single company.
That would constitute a monopoly.

We have learned that a minority-owned private investment firm recently proposed
to the Commission and the Department of Justice, that the approval of the proposed
merger be conditioned upon XM/Sirius being required to lease their broadcast
infrastructure and at least 20% of their channel capacity on a long term or permanent
basis to & minority controlled entity, The proposal, which would provide 50-100 channels
of free diverse satellite radio programming, is particularly appealing to our minority
population. Such an offering will provide a real alternative to the expensive mandatory
subscription fee based service that would be offered by XM/Sirius.

PREINTED ON RECYCLEDR PAPER



Chairman Martin
November 9, 2007
Page 2

While we must reiterate that we feel that the merger of Sirius-XM does not
comport with the public interest, if the FCC does move this way, we feel that a minority-
controlled entity should have rights to the broadcast infrastructure. By allowing a
minority-controlled entity to be the lessee, the Commission would serve the public
interest by achieving diversity of ownership in this large medium and enhanced minority
ownership of media in general-two areas that the Commission has been asked to address
by advocacy groups from various cross sections of our society.

Simply stated, the Sirius-XM merger, as presently structured, does not comply
with the Communication Act’s public interest standard.

We strongly urge you and your fellow Commissioners to give due diligence and
review to our concerns as you consider the pending consolidated transfer applications of
XM and Sirius.

Sincerely,

Al

bert R. Wynn Lacy Cly
Member of Congress Member of Congress

Flijah ¢ mmings
Member of Congress

‘ avid Scott

Bennie Thompson®
Member of Congress Member of Congress
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The Reverend Jesse Jackson States Propuesed Sirius- XV Merger Not In Public’s
Best Interest

Washington D.C. , October 31, 2007- The Reverend Jesse Jackson, in appearing at a
Federal Comununications Commission hearing on media ownership, stated he was
concerned that the proposed Sirius-XM merger, now before the Commission, would
eliminate the potential of any meaningful competition in the satellite radio market with
which would, in turn, would block permanently the potential for diversity of -
ownership and contro! by minorities in the only medium capable of nationwide
broadcasting,

The Reverend Jackson said, “I want to also focus the Commission on the very serious
concerns that I and others-communities and legislators have about Sirius® proposed
acquisition of XM as that transaction is now structured.”

“The proposed transaction, which would result in the business combination of the two
most significant and largest companies in satellite communications, in effect would
create a monopoly, virtually making competition impossible, and programming
dangerously subject to the combined entity’s self interests and whim. This
disadvantages the public. It has the potential of serious economic havoc on any
business attempting to be part of this markefplace and to the communities of which
these businesses are a pait.”

“T urge this Commission to view this proposed transaction, as now structured, as not in
the public interest. It has the very real potential of eliminating diversity of content and
meaningful opportunities for minority partnership in media ownership.

“This should not and cannot happen. The Commission must uphold the statute and
regulations to promote content diversity and opportunities for media ownership by
minorities.

“The Commission should seize the opportunity presented by this transaction to make a
difference that serves the best interests of all concerned- Sirius and XM in their
objectives, the marketplace and diversified ownership, competition, and the public’s
right of access to benefit from as varied programming as is appropriate and feasible.”

“I urge the Comumnission to take the appropriate steps to assure that, if this transaction
proceeds, it does so with a structure different from the present-one that best serves the
public’s good and the public’s interest,” The Reverend Jackson said,

Rav, Jesse L, Jackson, 8n, Foundsr & Fresldont
Mariln L. King, Ohalman
www ralnbowpush.org
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BLACK LEADERSHIP FORUM, INC,

The Honorable Kevin Martin, Chairman
Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

Dear Chairman Martin;

The concerns of the Black Leadership Forum (BLF) regarding the
consolidated transfer applications of XM Satellite Radio Holdings Inc.
(“XM”) and Sirius Satellite Radio Inc, (“Sirius”) have become even more
heightened since I originally notified you of our opposition to this merger
on August 3, 2007. Our organization, comprised of thirty-five member
organizations, representing ten million African-Americans, has continued 1o
examine the public record with respect to this merger and is quite alarmed
about the adverse impact it could have on both the diversity of
programming and the opportunity for diversity of ownership in this media
sector, '

The merger of Sirius and XM, as the currently structured, is not in the
public interest. Charged with assuring that the public interest is served, the
FCC must uphold its responsibility by either denymg approval of the
merger or restructuring the transaction to meet the public interest criteria,

Approval of the merger would reduce fo a single FCC licensee exclusive
control over the gntire spectrum available for nationwide radio broadcasting
and related datacasting, thereby creating a monopoly with a stifling lock on
the satellite radio marketplace, Enabling XM and Sirins, the only licensees
of satellite spectrum, to merge would eliminate marketplace competition
and place the public at risk with respect to both programmibg and content
diversity. The FCC must be guided by the key tenets of The
Communications Act, diversity of ownership and programming, to assure
that the public good is served.

We are pleased that 5 variation on the structure of the proposed merger has
been presented to both the FCC and the Department of Justice by
Georgetown Partners, a minority-owned private equity firm, Under their
proposed structure, the approval of the merger would be conditioned upon a
reguivement that XM/Sirius lease their broadeast infrastructure and st least
twenty percent of their channel capacity on a long term or permanent basis
to a minority-controlled entity, We feel strongly that this proposal is the
most effective way to achieve diversity in programming and ensure
competition in the satellite radio marketplace, and ultimately serve the

public interest, Furthermore, the fact that the proposal provides freg over-
GO 1 Strors NW -~ Suire 317 Washingon, T 208006
{302} 6891065
Fua: (202 6891954
www.THackleadershipForum.org
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the-air ad-supported programming as its primary offering gives minority
communities choices, which is particularly appealing to our vast
membership.  This structure would achieve a real alternstive to the
expensive mandatory subscription fee-based service that would be offered
by a X:M/Sirius entity. We wholeheartedly endorse the Georgetown Partners
proposal. '

We urge the Commission to pive full weight to Georgetown Pariners’
praposed recommendation as a prerequisite to approving any kind of
merger between Sirius and XM. We are determined in our objections to
this merger, as currently structured. We expect the Commissioners to act in
the public interest in considering the pending consolidated transfer
applications of XM and Sirjus.

Sincerely,

Z — frt g
Gary L. Flowers
Executive Director and CEQ
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