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Federal Communications Commission

Wireline Competition Bureau - CPD - 214 Appls.
P.O. Box 358145 ,

Pittsburgh, PA 15251-5145

Re:  Application to Assign Domestic Section 214 Authority from HBC Telecom
Inc. to Hiawatha Broadband Communications, Inc.

To Whom It May Concern:

Attached please find an original and 5 copies of an application for TDS Metrocom, LLC,
FRN 0003767639, the successor in interest to HBC Telecom, Inc., FRN 0004340469
(“Telecom™), and Hiawatha Broadband Communications, Inc., FRN 0003785318 (“HBC”),
seeking Commission consent for the nunc pro tunc assignment of international and domestlc
Section 214 authority from Telecom to HBC.

Pursuant to Section 63.04(b) of the rules, this application is submitted as a consolidated
domestic and international Section 214 transfer of control application and has been filed
concurrently with the International Bureau via the International Bureau Filing System. Enclosed

is'a completed FCC Form 159 and a check for $965.00, payable to the Federal Communications
Commission. Streamlined processing is requested pursuant to Section 63.03 of the rules.

Please contact the undersigned at (202) 383-3393 if there are questions concerning this
application.

Respectfully submitted,

WILKINSON BARKER KNAUER, LLP

%Wm

Robkrt G. Morse

Enclosures
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READINSTRUCTIONS CAREFULLY | Apirovetsy o
BEFORE PROCEEDING FEDERAL COMMUNICATIONS COMMISSION ' 30600589
RE].\/HTTANCE ADVICE , ! Page’ 1___ o£__1_
{(DLOCKBOX #- ,’
358145
SECTION A— PAYERINFORMATION - B
(2) PAYER NAME (if paylng by credit card enter name exactly as it appears onthe card) (3) TOTAL AMOUNT PAID (U.S, Dollars and cents)
Wilkinson Barker Knauer, LLP $965.00 '

" (@) STRERT ADDRESS LINENO.|
2300 N Street, NW.

) STREET ADDRESS LINENO, 3

Suite 700

@cIy (7)STATE | (3) ZIF CODE ;
Washinaton DC 20037 -1128
|~ (5) DAYTIME TELEPHONE NOMBER (nolude ares oodg) (10) COUNTRY CODE (if notinU.5.A) !
202-7834141 : us . 1

FCC REGISTRATION NUMBER (FRN) REQUIRED —
(T PAXER (FRI) A T EN T
0003775731

IF MORE THAN ONE APFLICANT, USE CONTINUATION SREETS (FORM 155.C) ;
COMPLETE SECTION BELOW FOR FACH SERVICE, IF MORE BOXES ARE NEEDED, USE CONTINUATION SHEET
(13) APPLICANT NAME

Hiawatha Broadband Communications Inc. ¢
{14) STREET ADDRESS LINENO. |

58 Johnson Street ‘
(15) STREET ADDRESS LINE NO. 2 :

(i6)cry , (7)STATE | (18)ZIP CODE 3'
Winona MN ' 55987 -0340

(15) DAYTIME TELEPHONE NUMBER (inciuds area code) (20) COUNTRY CODE (ifnotin U.5.A.)
507-474-4000 | Us ‘

FCC REGISTRATION NUMBER (FRN) REQUIRED . ]

(21) APPLICANT (FRN)
0003785318
COMPLETE SECTION C FOR EACH SERVICE, IF MORE BOXES ARE NEEDED, USE CONTINUATION SEREET
gt e ——
(23A) CALL SIGN/OTHER ID (24A) PAYMENT TYPE CODE (25A) QUANTITY
CUT 1
(26A) FEEDUE FOR. (PTC) (27A) TOTAL FEE
$965.00 $965.00
(28A) FCCCODET (29A)FCC CODE2 . N
h . . o L. >
[ G35 CALLSIGNOTHER D (24B) PAYMENT TYPE CODE : 5B QUANTITY
(26B) FEE DUE FOR (PTC) (27B) TOTAL FEE
(28B)FCC CODET (298) FCC CODE 2

SECTION D - CERTIFICATION
Ty —
CERTIFICATION STATEMENT '

I certify under ponalty of perjury that the foregoing and supporting information is true and correct to
the best of my knowledge, information and belief, ;
SIGNATURE ' DATE, :
"~ SECTIONE-CREDIT CARD PAVMENT INFORMATION RMATION ;
MASTERCARD VISA AMEX, DISCOVER
ACCOUNT NUMBER, EBXPIRATION DATE

hereby authorize the FCC to charge my credit card for the service(s)/authorization herein described.

. SIGNATURE . DATE,
~SEB PUBLIC BURDEN ON REVERSE TCOFORM 159 FEBRUARY 2003 (REVISED)




Before the
Federal Communications Commission
‘Washington, DC 20554

In the Matter of
TDS METROCOM, LLC (AS SUCCESSOR-IN- File No. ITC-ASG- |
INTEREST TO HBC TELECOM, INC.),

Assignor WC Docket No.

and

HIAWATHA BROADBAND COMMUNICATIONS,
INC.,
Assignee

Application for Nunc Pro Tunc Assignment of
Domestic and International' Authority Under
Section 214 of the Communications Act, as
Amended

N e Nt Nt N Nt N gt et Nt N Naws st i’ et s

To:  International Bureau
Wireline Competition Bureau

APPLICATION FOR CONSENT TO ASSIGNMENT/ACQUISITION OF ASSETS

Pursuant to Section 214 of the Communications Act of 1934, as amended (thie “Act), 47
U.S.C. § 214, and Sections 63.03, 63.04 and 63.24(e) of the rules, 47 C.F.R. §§ 63.03; 63.04 and
63.24(e), TDS Metrocom, LLC, the successor in interest to HBC Telecom, Inc. (“Tielecom” or
“Assignor”), and Hiawatha Broadband Communications, Inc. (“HBC” or “Assignee’i) (together
“Applicants”), seek consent of the Federal Communications Commission (“FCC” or the
“Commission™) for the nunc pro tunc assignment of international and domestic Section 214
authority from Telecom to HBC. HBC is a provider of CLEC and non-dominant international
and interstate interexchange telecommunications services. A Domestic Section 214 Supplement,

containing the information required by 47 C.F.R. § 63.04, is attached hereto as Exhibit A.




Applicants seck steamlined provessing of s Joint Tntemations) and Domasti
Application pursuant to Sections 63.03 and 62.12 of the Commission’s Rules.! This Application
is eligible for streamlined processing pursuant to Section 63.03(b)(1)(ii) of the Commission’s
Rules because HBC was not a provider of teleéommunications services at the {:ime of the
transaction. This Application also qualifies for streamlined treatment under Section 63.12
because: (2) neither of the Applicants is affiliated with a dominant foreign carrier; (b) HBC is not
affiliated with any foreign carrier; and (c) none of the other provisions set forth in Section
63.12(c) of the Commission’s Rules, 47 C.F.R. § 63.12, apply. In support of this Appilication the

Applicants submit the following information:

L THE APPLICANTS

Assignee — Hiawatha Broadband Communications, Inc. (FRN 000378531§). HBC is
a Minnesota corporation headquartered in Winona, Minnesota. HBC provides fligh speed
Internet, competitive local exchange carrier and nondominant interexchange, cable television,
and video production services to residential and businéss customers in three small communities
in rural Minnesota: Winona (population 35,000), St. Charles (population 3,500), ané Wabasha
(population 2,500). HBC’s not-for-profit predecessor-in-interest (Luminet) was creatgd in 1992
to provide broadband connectivity in the Winona, Minnesota area and to connect Winona’s
educational institutions with the Internet and with one another. In 1997, Luminet became a for-
profit coﬁpany, renalhed Hiawatha Broadband Communications, IncJ., and installed the
community’s education institutions as major shareholders. Even today, more than 40 percent of
HBC is still owned b}} area educational institutions and not—for-ﬁroﬁts including St. Mafy’s

University of Minnesota, Winena State University, local public and private elementary schools,

147 CFR. §§ 63.03 and 63.12.




yunior highs, and igh schools, 3 commnisy hospita), and 2 Yoca) art museum, BBC is a small
company, with only 59 employees.

Assignor — HBC Telecom, Inc. (FRN 0004340469). Telecom was a Minniesota
corporation authorized to provide local and long distance services in the State of Mininesota.
Telecom was also a nondominant provider of domestic interstate and international interexchange
services. Until October of 2003, Telecom provided competitive local and interexchaﬁge services
directly to HBC’s customers through various operating and marketing agreements. Télecom was
a wholly-owned subsidiary of Chorus Networks, Inc. Telecom was merged into Chofjus
Networks, Inc. in 2005. Chorus Networks, Inc. was later converted to Chorus Networks LLC, |
which was subsequently merged into TDS Metrocom, LLC, which in turn is a wholly%owned
subsidiary corporation of TDS Telecommunications Corporation. At all times relevaﬁt hereto,

the Section 214 authority for Telecom was held by Chorus Networks.

II. DESCRIPTION OF THE TRANSACTCION

In October of 2003, pursuant to the terms of an Asset Purchase Agreement, HBC
purchased the assets and customer accounts relating to Telecom’s telecommunicatioﬁs busiﬂess,
and upon consummation HBC began providing telecommunications services directly to the
former Telecom customers in Telecom’s stead. Applicants applied for and obtained consent to
the transaction from the Minnesota Public Utilities Commission (“MPUC”) iﬁ Sei)tember of
2003, and consummated the transaction in October 2003.2 |

Upon a recent internal review of its existing regulatory authorizations and services,

Applicants have determined that they inadvertently failed to obtain prior Commission approval,

2 See In the Matter of HBC Telecom, Inc., and Hiawatha Broadband Communications
Sale and Transfer of Local Certificate, Order, Docket No.: P5835, PT6267/PA-03-1338 (Minn,
PUC Sept. 22, 2003).




at least with respect to the domestic interstate services in question’ The transaction was

seamless to eustomers. Telecom’s facilities were already integrated with those of HBC, service
was already provided under the HBC trade name and,l after consummation, se}vices were
provided in accordance with then-existing MPUC tariffs and contractual arrangerr;ents. HBC
notes that upon consummation of the transaction, HBC registered with the Comumission as a
telecommunications carrier in its own right, and indeed included a copy of the Aseet Purchase
Agreement with its initial Form 499-A to ensure that USAC’s records would accuretely reflect
HBC’s replacement of Telecom as a provider of interstate telecommunications ‘lservices to
Telecom’s former cus~1comers.4 HBC has submitted Form 499-A and 499-Q ﬁlinge and made

requisite contributions and fee payments.

III.  PUBLIC INTEREST STATEMENT
The Applicants respectfully submit that the Transaction described herein will serve the
public interest as it resulted in no harm to competition in any relevant market and yielded

tangible public benefits® Prior to the transaction, HBC was not a pfovider of

3 The Commission had addressed the treatment of asset acquisitions in the domestic
Section 214 context only the year before the Transaction in its 2002 Streamlining Order, see
infra note 7, but that policy is not clearly reflected in the codified rules. See 47 C.F.R. §§ 63.01-
63.04. Moreover, it is not entirely clear that such approval was required with respect to
international services at the time. The Commission only recently formally determined to extend
the treatment of asset acquisitions in the domestic Section 214 context to international services,
See In the Matter of Amendments of Parts 1 and 63 of the Commission’s Rules, Report and
Order, 22 FCC Red. 11398, 91 37-39 (2002), 72 Fed. Reg. 54363 (Sept. 25, 2007) (to be codified
in Note to 47 C.F.R. § 63.24(b) effective October 27, 2007).

4 In this regard as well, information for HBC Telecom in the Commission’s database of
Form 499 filers accurately reflects the consummation date of the transaction. See
http://fjallfoss.fee. gov/cib/form499/499detail cfim?FilerNum=820654 (viewed September 26,
2007, stating that HBC’s registration information was “No Longer Actlve as of 10/3/2003” and
“All assets of this company have been sold to another party.”).

* See 47U.8.C. § 214(a).
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telccommunications services nor, given its marketing asangemants with Telaom, did i plan o
compete with Telecom’s CLEC operations in the local services market via its cable properties.
Accqrdingly, the transaction was presumptively subject to the Commission’s streamlined
' application procedures.® The Commission has expressly found “that a transaction is unlikely to
réise public interest concerns where the transferee is not a telecommunications carrier because in
such situations there is not likely to be an increase in concentration in a particulai‘ market.”’
This was clearly the case with respect to the Transaction at issue here, as Applicants were
already parties to a joint marketing/operating arrangement prior to consummation, and HBC
merely replaced Telecom’s position in the marketplace.

Further, HBC and Telecom have had a miniscule share of the domestic interstate
interexchange market and are regulated as nondominant in that market. The Conin:aission has
aiready determined that c;ombinations betweenlnbndominant carriers reéulting in lezss than 10
percent market share of the interstate interexchange market are “extremely unlikely [t‘o] result in
a public interest harm” and “unlikely to raise public interest concerns.”® Such puﬁlic interest
concerns are even less pressing where, as here, the Assignee was not providing ‘competing
interexchange services in its own right.

With respect to HBC’s provision of international services at issue here, approval of the
proposed transaction. (i) will promote and preserve competition in the illltemational

telecommunications marketplace and (ii) will ensure that HBC has the necessary éuthority to

§ See 47 C.F.R. § 63.03(b)(1)().

7 See Implementation of Further Streamlining Measures for Domestic Section 214
Authorizations, Report and Order, 17 FCC Red 5517, §29.(2002)(“2002 StreamliningiOrder”)

8 Id. at Y 30 (citing to U.S. Dept. of Justice and Federal Trade Comrmssmn Horizontal
Merger Guidelines, § 1.51 n.18).




continue to offer seamless futernational servises to its eustomes, The Transaction clearly posed
nb risk of anticompetitive impact on the U.S. international telecommunications marketplace as
HBC holds only a miniscule share of the international telecommunications market and therefore
hés no ability to adversely affect competition. Further, the Commission’s principaliconcem for
“the exercise of foreign market power in the U.S. market” is that such market power ‘i‘could harm
U.S. consumers through increases in prices, decreases in quality, or reductions in alternatives in

end user markets.”

As the Commission explained further, “generally, this risk occurs when a
U.S. carrier is affiliated with a foreign carrier that has sufficient market power on the iforeign end
of a route to affect competition adversely in the U.S. market.”’? As discussed herein, HBC does

L

not currently have any affiliations with foreign carriers much less any with market i)ower. For

|
I

these reasons as well, consumers clearly were not harmed by the transaction.

HBC provides critical competitive telecommunications services in its markefts. HBC’s
network is a linchpin of local economic development, helping the region attract new tgchnology-
savvy residents, as well as new industries such as digital ﬁealth care management, %Even as it
has grown, though, HBC has retained ifs community-based focus. HBC’s network has enabled
Winona State University, an original Luminet partner, to i)ecome one of the nation’s first
“laptop universities.” HBC has enabled Miﬁnesota State College-Southeast Te'chilical to
connect its campuses in Winona and Red Wing. Also, Winona’s Cotter High Scixo’ol, with
HBC’s support, has pioneered The Virtual School, equipping the homes of its smaents with

Apple computers and implementing technology-aided discourse among students, parents,

®  Rules and Policies on Foreign Participation in the U.S. Telecommunications Market;

Market Entry and Regulation of Foreign-Affiliated Entities, Report and:Order and Order on
Reconsideration, 12 FCC Red: 23891, 23951-54 (1997). -

10 Seeid,




Taculty, and administration.

IV. SECTION 63.24 INFORMATIO.N

In accordance with Section 63.24(¢) of the Commission’s rules, 47 C.F.R. § 63.24(e), the
Applicants submit the following information in support of the instant application. Information is
| provided responsive to the provisions of Section 63.18 of the rules, paragraphs (a) through (p), as

| applicable.

Information for Assignor and Assignee

(@)

b

Name, address, and telephone number

Assignor

TDS Metrocom, LLC (as successor in interest to Chorus Networks, Incf. and

HBC Telecom, Inc.)
525 Junction Road

Madison, WI 53717
Tel: (608) 664-4000
Fax: (608) 664-4519

Assignee:

Hiawatha Broadband Communications, Inc.
58 Johnson St.

Winona, MN 55987

Tel: (507) 474-5870

Fax: (507) 4545878

Citizenship
Assignor:
HBC Telecom was a Minnesota Corporation.
Assignee:
HBC is a Minnesota Corporation.
Contact Information

For the Assignor:
Peter R. Healy




Regulatory and Legal Counsel

TDS Telecom

TDS Metrocom

525 Junction Road, Suite 7000
Madison, WI 53717

Phone: 608-664-4117

Fax: 608-664-4519 (note new number)
Email: peter.healy@tdsmetro.com

For the Assignee:

David H. Solomon }

Robert G. Morse

Wilkinson Barker Knauer, LLP ;

2300 N Street, NW Suite 700 ' G

Washington, DC 20037

Tel: (202) 783-4141

Fax: (202) 783-5851

Email: dsolomon@wbklaw.com
rmorse@wbklaw.com

With a copy to

Rochelle Pervisky

Wholesale Markets & Video Content Manager
Hiawatha Broadband Communications, Inc.
Winona, MN 55987

Tel: (507) 474-5870

Fax: (507) 454-5878

Email: rochelle.pervisky@hbci.com

(d) International Section 214 Authorizations

. The international Section 214 authorization at issue was held by Chorus Networks Inc.,
File No. ITC-214-19940324-00122."

HBC does not hold international Section 214 authorization in its own right.

' See also File No. ITC-T/C-20010307-00129 (granting consent to the transfer of control
of Chorus Networks, Inc. f/k/a Mid-Plains Communications Systems, Inc. from. Chorus
Communicétions Group, Inc..to Telephone and Data Systems, Inc.). As HBC Telecom was a
, Wholly-owned subsidiary .of Chorus Networks, Inc., the Commission’s rules permitted HBC

Telecom to offer service pursuant to the latter’s mternatlonal Section 214 authorlzatlon o

i
!




§

Noie that Chorns Networks, LLC, the former parent company of Telecom, and its

successor TDS Metrocom, LLC continued to provide international service to customers in its

own right. The Applicants thus request that the International Bureau assign a new ITC-214 file
number to HBC,

Information for Assignee

(h) Ten Percent or Greater Interest Holders F

Direct Ownership:
Name: Robert A. Kierlin
Address: P.O. Box 302
Winona, MN 55987
| Citizenship U.S.

Principal Business: Chairman of the Board, Fastenal Company
Percentage Held: 41.44%

Name: Winona Community Foundation

Address: Maritime Heritage Society
800 Riverview Dr. :
Winona, MN 55987 |

Citizenship: U.S. .‘

Principal Business:  Art Museum |
Percentage Held: 26.171%

There are no interlocking directorates with foreign carriers.
(V] Foreign Carrier Affiliation Certification

HBC certifies that it has no foreign carrier affiliations and had none upon consummation
of the Transaction. !

1)) Foreign Carrier and Destination Countries

HBC certifies that upon consummation of the transaction (1) it was not a foreign carrier,
(2) it did not control any foreign carriers, (3) no entity that owned more than 25 percent of or
control HBC controls a foreign carrier, and (4) two or more foreign carriers (or parties that
control foreign carriers) do not own, in the aggregate, more than 25 percent of HBC.

X)) WTO Membership of Destination Countries

Not applicable.

(I),(m) Nondominant Regulatory Classification




Not applicable. As HBC holds no foreign carrier aﬁﬁ\lamns, it is entified o continned

nondominant regulatory classification pursuant to Section 63. 10(a)(1 ) of the rules, 47 C.F.R. §
63.10(a)(1). :

(m)  Special Concessions Certification

HBC certifies that it has not agreed to accept special concessions directly or indirectly
from any foreign power with respect to any U.S. international route where the foreign carrier
possesses market power on the foreign end of the route and will not enter into such’ agreements
in the future. :

(o) Federal Benefits/Anti-Drug Abuse Act of 1988 Certification

Applicants certify pursuant to Sections 1.2001 through 1.2003 of the rules, 47 C.F.R. §
1.2001-1.2003, that no party to the application is subject to a denial of Federal Beneﬁts pursuant
to Section 5301 of the Anti-Drug Abuse Act of 1988, 21 U.S.C. § 862.

(p) Eligibility for Streamlined Processing

As HBC is not a foreign carrier and does not have any foreign carrier afﬁliations, the
instant application qualifies for streamlined processing pursuant to Section 63.12 of the rules, 47
CFR. §63.12,

V. ASSIGNMENT OF DOMESTIC SECTCION 214 AUTHORITY/ACQUISITION
OF ASSETS

Pursuant to Section 63.04(b) of the rules, 47 C.F.R. § 63.04(b), information résponsive to

Section 63.04(a)(6)-(a)(12) of the rules is provided in Exhibit A.
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VI. CONCLUSION
For the foregoing reasons, Applicants request Commission consent to the nunc pro tunc

assignment of domestic and international Section 214 authority from Telecom to' HBC as

described herein.
Respectfully submitted,

HIAWATHA BROADBAND COMMUNICATIONS, INC.  TDS METROCOM, LLC

By: ez By:
David H. Solomon / A David A. Witwer
Robert G. Morse Vice President i
WILKINSON BARKER KNAUER, LLP 525 Junction Road '
2300 N Street, NW Suite 700 .

U Madison, WI 53717

Washington, DC 20037 608-664-4000
(202) 783-4141

Its Attorneys

November 1, 2007 -
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V1. CONCLUSION

For the foregoing reasons, Applicants request Commission consent to the nuhc pro tunc
assignment of domestic an(i international Section 214 authority from Telecom tso HBC as
described herein.

Respectfully submitted,

HIAWATHA BROADBAND COMMUNICATIONS, INC.  TDS METROCOM, LLC

By:
David H. Solomon :
Robert G. Morse ]13 j;ligeA t
WILKINSON BARKER KNAUER, LLP 5; 5 Junlztion Road
2300 N Street, NW Suite 700 . '
! Madison, WI 53717 (
Washington, DC 20037 : 608-664-4000 ;
(202) 783-4141 f
Its Attorneys ‘
November 1, 2007
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EXHIBIT A
Assignment of Domestic Section 214 Authority/Acquisition of Assets
Information Responsive to Section 63.04(a)(6)-(a)(12) of the Rules
1. Description of Transaction (§ 63.04(a)(6))

The transaction is described in Section II of the Application. ‘

2. Description of Geographic Service Area and Services in Each Area (§ 63.64(:1)(7))

HBC provides wireline CLEC, domestic interstate and international services to end user
customers in Winona, St. Charles, and Wabasha, Minnesota. HBC also prov1des broadband
Internet and cable television service in those markets.

3. Eligibility for Streamlined Processing (§ 63.04(a)(8))

Prior to the transaction, HBC was not a provider of telecommunications services nor,
given its marketing arrangements with Telecom, did it plan for its cable properties to compete
with Telecom’s CLEC operations in the local market. Accordingly, the transaction was
presumptively subject to the Commission’s streamlined application procedures. '?

4, Other Related Applications (§ 63.04(a)(9))

Applicants applied for and obtained the consent of the Minnesota Public Utilities
Commission (“MPUC”) in September of 2003 and consummated the transaction in October
2003." There are no Title III wireless licenses at issue here.

5. Statement of Imminent Business Failure (§ 63.04(a)(10))

Not applicable.

6. Separately Filed Waiver Requests (§ 63.04(a)(11))
Not applicable.
7. Public Interest Statement (§ 63.04(a)(12))

See Section IIT of the Application.

12 See 47 C.F.R. § 63.03(b)(1)(0).

13 See In the Maiter of HBC, Telecom, Inc., ‘and Hiawatha Broadband Communzcatzons
Sale and Transfer of Locdl Certificirte, Order, Docket No.: P5835, 'PT6267/PA-03-1338 (Mlnn
PUC Sept. 22, 2003).




EXHIBIT B

Anti-Drug Abuse Act Certifications




CERTIFICATION

I hereby certify under penalty of perjury that the information in the foregoing application
as it pertains to Hiawatha Broadband Communications, Inc. (“HBC”) is true and accurate to the
best of my knowledge and that HBC is not subject to a denial of Federal benefits pursuant to
Section 5301 of the Anti-Drug Abuse Act of 1988, 21 U.S.C. § 853(a), a

Gary Evi?/ g
Presiden:

Date: //‘]-'0’7




CERTIFICATION

I hereby certify under penalty of perjury that the information in the foregoing épplication
as it pertains to TDS Metrocom, LLC is true and accurate to the best of my knowledge and that
TDS Metrocom, LLC is not subject to a denial of Federal benefits pursuant to Sectlon 5301 of

the Anti-Drug Abuse Act of 1988, 21 U.S.C. § 853(a), as amended. !

David A. Wittwer
TDS Metrocom, LL.C

Date: _}| '/7/_.?00:7 |




