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November 26, 2007

Marlene H. Dortch
Secretary
Federal Communications Commission
445 Twelfth Street, SW
Washington, DC 20554

Re: Notice of Ex Parte Presentation in MB Docket No. 06-189

Dear Ms. Dortch:

On November 23, 2007, Rudy Brioche contacted Harold Feld and Andrew Jay Scwartzman
by email to ask for a response to an analysis of cable subscribers submitted by Craig Moffett.  On
Sunday, November 25, Mr. Feld responded with the attached analysis by Dr. Gregory Rose.  In
addition, Mr. Feld noted the following in the email:

Here is what Greg Rose was able to come up with on short notice, although we can
get more in detail if need be.

I would add a few points to this analysis:

1) Moffett uses 2007 data.  For what it's worth, throughout 2006, cable operators
reported significant gains for subscribers. (The recent declines being a combination
of switches to telco carriers (which are neutral for this purpose) and general bad
economic times/foreclosures (again a wash, since foreclosures don't count as relevant
households anymore)).  Given that the NCTA agrees that 68.9% was reasonable in
2005, and we add the 1.5 million subscribers the FCC estimates increased from 2005
to 2006 (according to the regulator fees estimate we filed about last Monday), you
definitely cross the 70% threshold in 2006 (if not before).

2) I want to stress again that this isn't a question of deliberate lying, so much as
choosing which accounting system to use.  We ran into this during the Adel-
phia/Comcast/TW transaction, where Comcast acquired systems from Time Warner
and Adelphia and somehow ended up with fewer subscribers.  The answer wasn't that
Comcast lied, they just count their MDU subscribers differently. Comcast (and some
other cable operators) do not include MDU subscribers in their counts where they sell
the service to the building manager "wholesale", and the building manager then resells
the service to individual tenants as part of their utilities.  Again, this is not dishonest
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because there is a legitimate reason to do the accounting this way. Comcast (and the
other cable operators that do this) can book a steady revenue stream and not worry
about regular fluctuations in an MDU, and can leave managing the customers in the
MDU to the landlord.  But it does have the effect of systemically undercounting
millions of subscribers in MDUs, condo associations, and housing associations where
Comcast or another cable company use this accounting method.

If important, I can dig this out of the Adelphia Order, because we raised the issue and
the agency dealt with it.  

You guys should remember these bulk subscriber deals that cable companies use, as
Commissioner Adelstein mentioned them in his concurrence in the recent MDU Order
as forcing renters to pay twice for cable if they get a competitor to provide service.
In addition to forcing some renters to pay twice, these arrangements also hide the
number of MDU subscribers cable operators have by undercounting the MDU
subscribers.

Harold

On November 26, Mr. Feld sent a further email attaching a response to Mr. Moffett by Mark
Cooper, research director for Consumer Federation of America.  Mr. Feld also observed in the email
that the citation for the discussion in question in the Adelphia Transaction Order can be found at
21FCCRec 8203, 8231 n.197 (2006).  

Finally, Comcast claimed to have 26,780,352 subscribers at the time of the Adelphia trans-
action, and certified in its merger application that it would gain only 680,000 subscribers as a result
of the transaction.  Id. at 8229.  According to the SEC Form 10K filed by Comcast for the Third
Quarter of 2006, following the acquisition of Adelphia’s systems, the swap with Time Warner for its
Houston systems, and the acquisition of Susquehanna, Comcast reported to the SEC a agin of 2.4
million subscribers.

Comcast told the FCC that it would gain 680,000 subscribers from its acquisition of Adelphia
and associated system swaps with Time Warner.  It told the FCC it would gain only 230,000 sub-
scribers from acquiring Susquehanna.  Somehow, however, in addition to the 910,000 subscribers
gained by these transactions, Comcast acquired an additional 1.5 million subscribers by the Third
Quarter of 2006.  This gain of 1.5 million subscribers – apparently as a result of increased sub-
scribership overall if Comcast did not actively mislead the Commission – would constitute additional
reason to believe that Mr. Moffett severely underestimates the total number of cable subscribers
added by cable operators in 2006.
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In accordance with Section 1.1206(b) of the Commission’s Rules, 47 CFR §1.1206, this letter
is being filed with your office.

Respectfully submitted,

/s/

Harold Feld
Senior Vice President

cc: Rudy Brioche


