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December 4, 2007 

 
 

ELECTRONICALLY FILED VIA E-MAIL AND ECFS 
 
Monica Desai, Esquire 
Chief, Media Bureau 
Federal Communications Commission 
445 12th Street SW 
Washington, DC 20554 
 

Re: Consolidated Application for Authority to Transfer Control 
In Connection with the Sirius/XM Merger 

 (MB Docket No. 07-57)       
 
Dear Ms. Desai: 
 

On November 28, 2007 the undersigned, counsel to the Consumer Coalition for 
Competition in Satellite Radio (“C3SR”), requested by letter (copy attached) “two (2) unredacted 
copies electronically stored on DVD of the Response to Request for Information filed by Sirius 
Satellite Radio Inc. on November 16, 2007, including all Highly Confidential Information cited 
or otherwise referenced therein” from counsel for Sirius Satellite Radio Inc. (“Sirius”).1  A 
similar written request has been directed to XM Satellite Radio Holdings Inc. (“XM”) (copy 
attached).   
 

In the case of Sirius, the requested information is already in electronic form in the 
Wiley Rein LLP document room, and all the Highly Confidential documents have been 
designated “Copying Prohibited.”  Access to this electronic information is governed by the 
Second Protective Order in the above-referenced proceeding.2  The plain language of Paragraph 
13 requires Sirius to provide one copy in electronic format of any Highly Confidential 
Information to any Outside Counsel or Outside Consultant (as such terms are defined in the 
Second Protective Order) that “has been granted access to Stamped Highly Confidential 

                                                 
1 The request letter was mailed via Federal Express, overnight delivery, on November 28, 2007.  Federal Express 
confirmed that the request letter was delivered to Wiley Rein at 10:07 a.m. on November 29, 2007.  A copy of the 
request letter was also filed electronically, via ECFS, in the above-referenced docket on November 28, 2007.   
 
2 Applications of Sirius Satellite Radio Inc. and XM Satellite Radio Holdings Inc. for Approval to Transfer Control, 
Protective Order, DA 07-4666 (rel. Nov. 16, 2007). 
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Documents and Highly Confidential Information pursuant to paragraphs 9 and 12" of the Second
Protective Order. Acknowledgements of Confidentiality on behalf of C3SR's Outside Counsel,
Williams Mullen, and Outside Consultant, Criterion Economics, L.L.C. ("Criterion"), were filed
on November 19,2007. Accordingly, Williams Mullen and Criterion are each entitled to one
unredacted electronic copy of the Information Request Response.

Paragraph 12 of the Second Protective Order required Sirius to deliver the
requested materials to Williams Mullen and Criterion by close of business yesterday,
December 3, 2007. To date, the requested materials have not been provided. Late yesterday, we
exchanged e-mail messages with counsel to Sirius and received assurances that Sirius would
comply with our request. However, we received no assurances of when Sirius would comply.
The Second Protective Order is clear in its requirements that the requested information be
provided within two business days.

The spirit and intent of the Second Protective Order is clear - to give qualified
parties access to the information subject to the specified terms and conditions. Moreover, the
Bureau warned the merger parties not to abuse their discretion to classify documents as "Highly
Confidential- Copying Prohibited." We note that Sirius has labeled all Highly Confidential
documents produced in response to the Commission's November 2,2007 request for information
as Copying Prohibited.3 The Second Protective order limits the application of the Copying
Prohibited designation to documents that contain "information so sensitive (even given [their]
Highly Confidential designation) that [they] should not be copied by anyone." The fact that a
document is designated Highly Confidential does not necessarily mean that such document is
appropriately designated Copying Prohibited. Furthermore, as the Commission noted in its July
11, 2007 letter to Sirius, designating documents Copying Prohibited should be the exception, not
the rule. The designation of all Highly Confidential documents as Copying Prohibited is clearly
at odds with the spirit and intent of both the Second Protective Order and the Bureau's letter to
Sirius warning against this very practice. Nevertheless, C3SR merely seeks the requested
information, and does not wish to argue further about the over-breadth and misuse of the
"Copying Prohibited" classification.

Therefore, C3SR respectfully requests that the Media Bureau compel Sirius and
XM to expeditiously provide Williams Mullen and Criterion with the requested materials in
electronic form. C3SR hereby agrees to return all electronic information in unaltered and
uncopied form to Sirius at the conclusion ofC3SR's review. We further request that if there is,
in fact, a dispute between C3SR and Sirius regarding the interpretation of the Second Protective

3 According to the document index provided to C3SR by counsel for Sirius, all non-public documents produced by
Sirius were designated Highly Confidential and Copying Prohibited. These documents accounted for approximately
85% of the almost 33,000 pages of documents listed in the index.
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Order, that the Bureau treat the matter as a separate and restricted proceeding, pursuant to
Section 1.1208 of the Commission's rules, with respect to further ex parte contacts.

A copy of this letter is hereby submitted via ECFS for inclusion in the above­
referenced docket pursuant to Public Notice DA 07-1435 (released March 29, 2007) and served
on XM and Sirius pursuant to Section 1.1202(d) of the Commission's rules.

Respectfully submitted,

J;;::;sCZJ-
Counsel for C3SR

Attachments

cc (via e-mail):
Roy J. Stewart
Marcia A. Glauberman
Royce Sherlock
Jamila Bess Johnson
Dana Scherer
Danny A. Bring
Marilyn J. Simon
Rosalee Chiara
Stephen Duall
James R. Bird
Neil A. DeBar
Ann Bushmiller

I
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Direct Dial: 202.293.8111
jshepard@Williamsmullen.com

November 28, 2007

VIA FEDERAL EXPRESS

Peter D. Shields, Esq.
Wiley Rein LLP
1776 K Street, NW
Washington, DC 20006

Re: Consolidated Application for Authority to Transfer Control in Connection
With the SiriuslXM Merger
MB Docket No. 07-57

Dear Mr. Shields:

The Consumer Coalition for Competition in Satellite Radio ("C3SR"), through
its outside counsel, and pursuant to the Protective Order, dated July 11, 2007, I and the Second
Protective Order, dated November 16,2007,2 hereby formally requests two (2) unredacted copies
electronically stored on DVD of the Response to Request for Information filed by Sirius Satellite
Radio Inc. on November 16,2007, including all Highly Confidential Information cited or
otherwise referenced therein (collectively, the "Information Request Response,,).3

Your client, Sirius Satellite Radio Inc. ("Sirius"), pursuant to Paragraph 13 of the
Second Protective Order, is required to provide one copy in electronic format of any Highly
Confidential Information to any Outside Counselor Outside Consultant (as such terms are
defined in the Second Protective Order) that "has been granted access to Stamped Highly
Confidential Documents and Highly Confidential Information pursuant to paragraphs 9 and 12"
of the Second Protective Order. Representatives of Williams Mullen,4 outside counsel to C3SR,

I Applications ofSirius Satellite Radio Inc. andXM Satellite Radio Holdings Inc.for Approval to Transfer Control,
Protective Order, DA 07-4666 (reI. July 11,2007).

2 Applications ofSirius Satellite Radio Inc. and XM Satellite Radio Holdings Inc. for Approval to Transfer Control,
Protective Order, DA 07-4666 (reI. Nov. 16,2007).

3 The infonnation requested herein is currently available for review on multiple DVDs at the offices of Wiley Rein.
C3SR specifically requests two copies of each such DVD.

4 The representatives of Williams Mullen that have executed the required Acknowledgment of Confidentiality are:
Julian L. Shepard, Jerry W. Kilgore, Christopher Nolen, D. Cameron Prell, Benjamin D. Arden, and Angela Spencer
(paralegal).

A Professional Corporation

NORTH CAROLINA. VIRGINIA' WASHINGTON, D.C •• LONDON

1666 K StreeI, N.W., Suite 1200 Washington, D.C. 20006 Tel: 202.833.9200 Fax: 804.783.6507 or 202.293.5939
www.williamsmullen.com
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and Criterion Economics, L.L.C. ("Criterion"),s outside consultants to C3SR, have executed the
required Acknowledgment of Confidentiality ("C3 SR's Representatives"), copies of which were
filed with the FCCand served on the outside coUnsel of record for Sirius. Williams Mullen and

.Criterion are each entitled to one unredacted electronic copy of the Highly Confidential
Information contained in the Information Request Response.

On November 27,2007, C3SR's Representatives appeared in person at Wiley
Rein to inspect the Highly Confidential Documents and were informed that no Highly
Confidential Information will be made available in electronic format because all such
information has been designated "Copying Prohibited," pursuant to paragraph 11 of the Second
Protective Order.6 The copying protections of paragraph II, however, are "subject to the
provisions for access to information in electronic format in paragraph 13" of the Second
Protective Order. The electronic production requirements of paragraph 13, discussed above, do
not provide an exemption for materials designated Copying Prohibited. As such, a copy in
electronic format of all Highly Confidential Information, including materials designated Copying
Prohibited, must be provided to C3SR's Representatives.

The requested unredacted copy in electronic format of the Information Request
Response may be physically sent to Williams Mullen and Criterion at the following addresses:

Julian L. Shepard, Esq.
WILLIAMS MULLEN
1666 K Street NW
Suite 1200
Washington, DC 20006

Hal J. Singer
CRITERION ECONOMICS, L.L.C.
1620 Eye Street NW
Suite 800
Washington, DC 20006

5 The representatives of Criterion that have executed the required Acknowledgment of Confidentiality are: 1.
Gregory Sidak, Hal 1. Singer, Allan Ingraham, and Bradford Lyman.

6 This information was provided to us by Ms. Stephanie Williams, an employee of Wiley Rein and the individual in
charge of the Information Request Response document review room at the offices of Wiley Rein (the "Review
Room"), during our visit to the Review Room on November 27,2007.
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Please contact the undersigned at your earliest convenience to discuss the
anticipated date of delivery of the materials requested herein.

Respectfully Submitted,

~~~ '-'""'~~~
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Direct Dial: 202.293.81 11
jshepard@Williamsmullen.com

December 4, 2007

VIA FEDERAL EXPRESS

Barry J. Blonien, Esq.
Latham & Watkins LLP
555 Eleventh Street, NW
Suite 1000
Washington, DC 20004

Re: Consolidated Application for Authority to Transfer Control in Connection
With the Sirius/XM Merger
MB Docket No. 07-57

Dear Mr. Blonien:

The Consumer Coalition for Competition in Satellite Radio ("C3SR"), through its
outside counsel, and pursuant to the Protective Order, dated July 11, 2007,1 and the Second
Protective Order, dated November 16,2007,2 hereby formally requests two (2) unredacted copies
electronically stored on DVD of the Response to Request for Information filed by XM Satellite
Radio Holdings Inc. on November 16, 2007, including all Highly Confidential Information cited
or otherwise referenced therein (collectively, the "Information Request Response").

Your client, XM Satellite Radio Holdings Inc. ("XM"), pursuant to Paragraph 13
of the Second Protective Order, is required to provide one copy in electronic format of any
Highly Confidential Information to any Outside Counselor Outside Consultant (as such terms
are defined in the Second Protective Order) that "has been granted access to Stamped Highly
Confidential Documents and Highly Confidential Information pursuant to paragraphs 9 and 12"
of the Second Protective Order. Representatives of Williams Mullen,3 outside counsel to C3SR,

J Applications ofSirius Satellite Radio Inc. and XM Satellite Radio Holdings Inc. for Approval to Transfer Control,
Protective Order, DA 07-4666 (reI. July 11,2007).

2 Applications ofSirius Satellite Radio Inc. and XM Satellite Radio Holdings Inc. for Approval to Transfer Control,
Protective Order, DA 07-4666 (reI. Nov. 16,2007).

3 The representatives of Williams Mullen that have executed the required Acknowledgment of Confidentiality are:
Julian L. Shepard, Jerry W. Kilgore, Christopher Nolen, D. Cameron Prell, Benjamin D. Arden, and Angela Spencer
(paralegal).

A Professional Corporation

NORTH CAROLINA. VIRGINIA. WASHINGTON, D.C .• LONDON

1666 K Street, N.W., Suite 1200 Washington, D.C. 20006 Tel: 202.833.9200 Fax: 804.783.6507 or 202.293.5939
www.williamsmullen.com
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and Criterion Economics, L.L.C. ("Criterion"),4 outside consultants to C3SR, have executed the
required Acknowledgment of Confidentiality ("C3SR's Representatives"), copies of which were
filed with the FCC and served on the outside counsel of record for XM. Williams Mullen and
Criterion are each entitled to one unredacted electronic copy of the Highly Confidential
Information contained in the Information Request Response.

The requested unredacted copy in electronic format of the Information Request
Response may be physically sent to Williams Mullen and Criterion at the following addresses:

Julian L. Shepard, Esq.
WILLIAMS MULLEN
1666 K Street NW
Suite 1200
Washington, DC 20006

Hal J. Singer
CRITERION ECONOMICS, L.L.C.
1620 Eye Street NW
Suite 800
Washington, DC 20006

Please contact the undersigned at your earliest convenience to discuss the
anticipated date of delivery of the materials requested herein.

Respectfully Submitted,

lion L. Sh:~'f!r~
Counsel for C3SR

4 The representatives of Criterion that have executed the required Acknowledgment of Confidentiality are: J.
Gregory Sidak, Hal J. Singer, Allan Ingraham, and Bradford Lyman.




