WILLKIE FARR & GALLAGHER v 1875 K Street, NW

Washington, DC 20006

Tel: 202 303 1000
Fax: 202 303 2000

December 11, 2007

VIA ELECTRONIC FILING

Marlene H. Dortch

Secretary

Federal Communications Commission
445 Twelfth Street S.W.

Washington, D.C. 20554

Re:  Implementation of Section 11(c) of the Cable Television Consumer Protection and
Competition Act of 1992, Horizontal Ownership Limits, MM Dkt. No. 92-264

Dear Ms. Dortch:

Comcast Corporation (“Comcast”) respectfully submits this filing as a written ex parte
submission pursuant to Section 1.1200 ef seq. of the Federal Communications Commission’s (“FCC”
or “Commission”) rules.

Chairman Martin recently proposed to modify the newspaper/broadcast cross-ownership rule to
allow for enhanced cross-ownership opportunities.' In support of such action, the Chairman noted the
“considerabl[e]” changes that have recently occurred in the media marketplace, including the advent of
satellite TV and the invention of the Internet and its increase in popularity.”> The Chairman’s statement
that the competitive environment in media has undergone revolutionary changes in recent years is
inarguable, regardless of one’s position on the newspaper/broadcast cross-ownership rule. But, as the
record in the instant proceeding clearly reflects, the very same developments have had at least as great
an impact on the need for cable ownership rules, and there is simply no rational reason why these types

! See generally FCC, News Release, Chairman Kevin J. Martin Proposes Changes to the Newspaper/Broadcast Cross-
Ownership Rule (rel. Nov. 17, 2007), available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-278113A1.pdf
(“News Release”); Kevin J. Martin, The Daily Show, N.Y. Times, Nov. 13, 2007, at A29 (“Martin Op-Ed”), available at
http://www.nytimes.com/2007/11/13/opinion/13martin.html; see also Written Statement of The Honorable Kevin J. Martin,
Chairman, FCC, before the Committee on Energy and Commerce, Subcommittee on Telecommunications and the Internet,
U.S. House of Representatives (Dec. 5, 2007) (“Martin 12/5/07 Statement™).

2 See Martin Op-Ed at A29; see also News Release at 1; Martin 12/5/07 Statement at 3-4.
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of changes warrant relaxation of one set of ownership rules but not any other.” Indeed, the very same
types of concerns that appear to be animating the Chairman’s proposal to relax the
newspaper/broadcast cross-ownership rule compel the conclusion that a 30% cap on cable ownership
can no longer be justified. A failure to recognize the effects of these same changes in the cable
context, while using them as a basis for relaxing other ownership rules, would be arbitrary and
capricious, particularly in light of the statute’s requirement that the Commission take into account the
“dynamic nature of the communications marketplace™ and the D.C. Circuit’s specific admonition that
“in revisiting the horizontal rules the Commission will have to take account of the impact of DBS on
[cable’s] market power.”” Even in 2001, the court recognized that “[t]he technological and regulatory
changes since [the challenged rule was issued in 1999] appear only to strengthen petitioners’
contention.”® Elimination or, at the very least, an increase in the cable cap is therefore necessary to
ensure consistency across the Commission’s various media ownership rules.

In fact, the case against a cable ownership limit is uniquely compelling when one considers the
dramatic competitive developments that have occurred in the MVPD marketplace. For example, the
satellite industry has grown tremendously from just 40,000 subscribers in September 1994’ to over 30
million subscribers today,® constituting over 30% of total MVPD subscribers as of September 30,
2007.° The Internet’s popularity, too, has grown exponentially, and the vast availability of online
video content that we have today was not even a glimmer on the horizon in 1993, not to mention other
MVPDs such as local exchange carriers and electric utilities, as well as other sources of video
programming including mobile telephone video, video-capable MP3 players, DVRs, and VOD

? See Prometheus Radio Project v. FCC, 373 F.3d 372, 408-09 (3d Cir. 2004) (criticizing inconsistencies in the Diversity
Index); see also, e.g., Airline Pilots Ass’'n v. FAA, 3 F.3d 449, 453 (D.C. Cir. 1993) (striking down agency decision as
“internally inconsistent and therefore unreasonable and impermissible under Chevron”); General Chemical Corp. v. United
States, 817 F.2d 844, 857 (D.C. Cir. 1987) (finding agency decision arbitrary and capricious because it was “internally
inconsistent and inadequately explained”).

447 U.S.C. § 533(H(2)(E).
> Time Warner Entm’t Co., L.P. v. FCC, 240 F.3d 1126, 1134 (D.C. Cir. 2001).
S1d.

" In the Matter of Implementation of Section 19 of the Cable Television Consumer Protection and Competition Act of 1992,
Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, First Report, 9 FCC
Red. 7442, 9 65 (1994).

¥ See Press Release, The DIRECTV Group, Inc., The DIRECTV Group Announces Third Quarter 2007 Results 3 (Nov. 7,
2007) (reporting 16.56 million subscribers as of September 30, 2007), available at http://media.corporate-
ir.net/media_files/irol/12/127160/pdf/Q307Earnings.pdf, Press Release, EchoStar Communications Corp., EchoStar
Reports Third Quarter 2007 Financial Results 1 (Nov. 9, 2007) (reporting 13.695 million subscribers as of September 30,
2007), available at http:/files.shareholder.com/downloads/DISH/157680398x0x143451/b9f4d219-2391-4632-b63a-
47fbae204ae0/DISH_News 2007 11 9 General.pdf.

’ See SNL Kagan, Multichannel Media Index, Kagan Media Money, Sept. 18, 2007, at 6 (reporting 96.9 million
multichannel subscribers nationwide in 2007).
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services.'” Further, the Chairman has pointed out that the newspaper/broadcast cross-ownership rule
has not been modified since its inception over thirty years ago.'" Similarly, the 30% horizontal cable
ownership cap has remained the same since it was adopted fourteen years ago.'? These periods of time
are comparable when one considers the substantial competitive developments that have occurred.

As the Chairman has recognized, the “considerabl[e]” changes in the media marketplace must
be taken into account as the Commission revises its ownership rules. This observation is no less true
for cable than for any other media.

Respectfully submitted,

[s! Michael H. Hammer

Michael H. Hammer

WILLKIE FARR & GALLAGHER LLP
1875 K Street N.W.

Washington, D.C. 20006

Counsel for Comcast Corporation

19 See generally Supplemental Comments of Comcast, MM Dkt. No. 92-264, at 6-11 (Feb. 14, 2007); Comments of
Comcast Corporation, MB Dkt. No. 06-189, at 7-29 (Nov. 29, 2006); Reply Comments of Comcast Corporation, MB Dkt.
No. 06-189, at 7-25 (Dec. 29, 2006); Comments of Comcast Corporation, MM Dkt. No. 92-264, at 16-35 (Aug. 8, 2005);
Comments of Comcast Corporation, CS Dkt. No. 98-82, CS Dkt. No. 96-85, MM Dkt. No. 92-264, MM Dkt. No. 94-150,
MM Dkt. No. 92-51, MM Dkt. No. 97-154, at 17-33 (Jan. 4, 2002); Reply Comments of Comcast Corporation, CS Dkt. No.
98-82, CS Dkt. No. 96-85, MM Dkt. No. 92-264, MM Dkt. No. 94-150, MM Dkt. No. 92-51, MM Dkt. No. 97-154, at 10-
29 (Feb. 19, 2002).

"' See News Release at 1; Martin Op-Ed at A29.

12 In the Matter of Implementation of Sections 11 and 13 of the Cable Television Consumer Protection and Competition Act
of 1992, Horizontal and Vertical Ownership Limits, Second Report and Order, 8 FCC Rcd. 8565 (1993).
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