WILLKIE FARR & GALLAGHER v 1875 K Street, NW

Washington, DC 20006

Tel: 202 303 1000
Fax: 202 303 2000

December 11, 2007

Marlene H. Dortch

Secretary

Federa Communications Commission
445 12" Street, SW

Washington, DC 20554

Re:  Implementation of Section 11(c) of the Cable Television Consumer and Competition
Act of 1992, Horizontal Ownership Limits, MM Docket No. 92-264

Dear Ms Dortch:

David Krone, David Rudd, and | met with Commissioner Jonathan Adelstein, Rudy Brioche, and Scott
Bergman today to discuss the cable horizontal ownership proceeding. We discussed the constitutional
requirements surrounding any proposed limitation; the changes in the degree and type of video
distribution competition between 1999 and the present; process issues; and the unavoidable
relationship of an ownership limitation and broadband deployment.

During the discussion, we adverted to the enclosed summary presentation.

Sincerely,

/s/ Philip L. Verveer
Philip L. Verveer
Counsel to Comcast Corporation

Enclosure
cC: Hon. Jonathan S. Adelstein

Rudy Brioche, Esg.
Scott Bergman, Esq.
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Overview

m The Court of Appeals will not uphold a 30% cable ownership
cap because the Commission has no evidentiary support for
such a cap in light of:

> Clear statutory limits on the Commission’s power in this area;
» The D.C. Circuit’s decision in Time Warner II;

> The current record in the cable ownership proceeding, including
the major pro-competitive changes in the video marketplace since
Time Warner Il was decided in 2001.
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The Communications Act Limits The
Commission’s Authority To Adopt A Cap.

m The statute does not mandate the imposition of a horizontal ownership limit
regardless of market circumstances.

m Rather, it directs the Commission “to conduct a proceeding . . . to prescribe
rules and regulations establishing reasonable limits on the number of cable
subscribers.”

m  Subscriber limits are expressly authorized for the statutory purpose of
“ensur[ing] that no cable operator or group of cable operators can unfairly
Impede . . . the flow of video programming from the video programmer to the
consumer.”

m [n determining whether a limit is “reasonable,” the Commission is duty
bound to consider, among other factors, the “dynamic nature of the
communications marketplace.”
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The Commission |s Required To Provide Notice
Of Its Proposed Rules And Rely On The Record.

= The Administrative Procedure Act requires an agency to provide notice of a
proposed rule, including “either the terms or substance of the proposed rule
or a description of the subjects and issues involved.” 5 U.S.C. § 553(b)(3).

= “Itis not consonant with the purpose of a rulemaking proceeding to
promulgate rules on the basis of inadequate data, or on data that, [to a]
critical degree, is known only to the agency.” Portland Cement Ass’n v.
Ruckelshaus, 486 F.2d 375, 393 (D.C. Cir. 1973).

m The FCC should “commit to giving the public an opportunity to comment on
specific proposals before any changes to the rules are finalized.” Statement
of Commissioner Adelstein (broadcast ownership proceeding).
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TimeWarner |l Places Strict Limits On The
Commission’s Authority To Adopt A Cap.

m In 2001, the D.C. Circuit overturned the 30% horizontal
ownership limit in Time Warner IlI.

m The Court concluded that the Commission had not met its
obligations under the First Amendment to show a non-
speculative risk of harm to programmers.

m Because the Commission “failed to identify non-conjectural
harm, [it] could not possibly have addressed the connection
between the harm and market power” through its horizontal
limit.
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TimeWarner |l Places Strict Limits On The
Commission’s Authority To Adopt A Cap.

m “On the record before us, we conclude that the 30% horizontal
limit is In excess of statutory authority. While a 60% limit
might be appropriate as necessary to ensure that programmers
had an adequate ‘open field’ even in the face of rejection by the
largest company, the present record supports no more.”

m “[N]ormally a company’s ability to exercise market power
depends only on its share of the market, but also on the
elasticities of supply and demand, which in turn are determined
by the availability of competition.”

> DIRECTYV and EchoStar are available nationwide, and Verizon’s
and AT&T’s video footprints are constantly increasing.
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TimeWarner |l Places Strict Limits On The
Commission’s Authority To Adopt A Cap.

m “If an MVPD refuses to offer new programming, customers
with access to an alternative MVPD may switch.”

m The Court further held that Congress had “not given the
Commission authority to impose, solely on the basis of the
‘diversity’ precept, a limit that does more than guarantee a

programmer two possible outlets (each of them a market
adequate for viability).”
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The Commission Cannot Justify A 30% Cap On
The Present Record.

m The 30% cap was adopted in 1999 to ensure that no cable
operator could unfairly impede the flow of programming from
the programming provider to consumers. The D.C. Circuit
deemed the FCC’s evidence inadequate as a matter of
constitutional and administrative law.

m Since then, competition in the video marketplace has exploded
and today the marketplace is more vibrant than ever. With the
presence of two large DBS providers, and now the RBOCs’
entry into the video marketplace, there is no rational basis for
concluding that any cable operator, regardless of size, could
Impede the flow of programming to consumers.
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Existing Competition Obviates The Justification
For Any Limit, Especially A 30% Limit.

Competition From DBS

“In revisiting the horizontal rules, the Commission will have to
take into account the impact of DBS on [cable’s] market
power.” Time Warner I

m Since the Time Warner Il decision, DIRECTV and EchoStar
have grown exponentially.

> In 2001, DIRECTYV and EchoStar served 16 million
subscribers, today they serve over 30 million.

» In 2001, DIRECTYV and EchoStar served 18% of the MVPD
marketplace, today they serve over 30%.
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Telco Competition IsIncreasing And Further
Undermines The Rationale For A 30% Cap.

Competition From Telephone Companies

m Since the Time Warner Il decision, telcos have entered the MVVPD market.

» Verizon has become a top 10 cable operator offering its services to over
4.7 million households and serving over 700,000 multichannel
subscribers.

> AT&T will offer video services to 8 million homes by the end of 2007
and 19 million homes by the end of 2008.

» The Commission (relaxing telco franchising obligations) and many states
(authorizing state-wide franchises) have facilitated telco entry.

m Verizon and AT&T are formidable competitors: Verizon’s 2006 revenues
were greater than the entire cable industry, and AT&T has a market cap
more than three times that of Comcast.
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Emerging Video Distributors Are Making The
Marketplace More Competitive Than Ever.

Competition From Non-traditional Video Distributors
= More competition has emerged from non-traditional sources:

> the Internet

> mobile video

m These new video distributors continue to expand the number of
options, beyond traditional 24/7 “networks,” by which
programmers can reach consumers and ensure that “the flow of
video programming from the video programmer to the
consumer” cannot be impeded by any cable operator.
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The Effects Of I ncreased Competition On Cable
Operators Are Clear.

Cable Subscribership Is Falling

= While DBS added 1.8 million subscribers and the telcos added
over 600,000 subscribers in the first three quarters of 2007,
cable operators lost nearly 200,000 customers.

m Cable’s share of the MVVPD marketplace is at its lowest level
since 1990, three years before the Commission initially adopted
the first 30% cable ownership cap.
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Vertical I ntegration Was A Concern Congress
And The Commission Sought To Address.

m |n adopting a cable ownership rule, the Commission must “ensure that cable
operators affiliated with video programmers do not favor such programmers
In determining carriage . . . or do not unreasonably restrict the flow of video
programming of such programmers to other video distributors.” 47 U.S.C. §
533(f)(2)(B).

m  Congress expressly found that “[t]he cable industry has become vertically
Integrated; cable operators and cable programmers often have common
ownership. As a result, cable operators have the incentive and ability to
favor their affiliated programmers.” 1992 Cable Act § 2(a)(b).

m The “horizontal ownership rules limit the potential for anticompetitive
abuses of purchasing power in areas outside of the core areas covered by the
program access rules, such as programming contracts between cable
operators and non-vertically integrated programmers.” 1999 Cable
Ownership Order.
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Past Concerns About Vertical I ntegration Are
Not Justified In Today’' s Marketplace.

Cable Vertical Integration Has Plummeted

m Congress’s concern in 1992 about vertical integration can no
longer justify a cable ownership rule.

> In 1992, 57% of satellite-delivered national programming services
were owned by cable operators.

> In 2001, 35% of satellite-delivered national programming services
were owned by cable operators.

> Today, only 14.9% of satellite-delivered national programming
services are owned by cable operators.
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Comcast | s Vertically I ntegrated With Less
Than 10% Of The Networks It Carries.

m Comcast has a financial interest in only 18 of the 565 national
programming networks.

m Comcast has a financial interest in only 14 of the 101 regional
programming networks.

m Less than 10% of the programming networks Comcast carries
on any given system are affiliated with Comcast.

WILLKIE FARR & GALLAGHER u»

-15-



The FCC Has Recognized I ncreasing
Competition and Consumer Choice.

m “The vast majority of Americans enjoy more choice, more programming and
more services than any time in history.” Commission’s 2003 Annual
Competition Report

= “Almost all consumers have the choice between over-the-air broadcast
television, a cable service, and at least two direct broadcast satellite (DBS)
providers” and “in some areas, consumers may also choose” to receive
service via one or more emerging technologies, including digital broadcast
spectrum, fiber, and video over the Internet.” Commission’s 2004 Annual
Competition Report

m  “Competition in the delivery of video programming has provided consumers
with increased choice, better picture quality, and greater technological
Innovation.” Commission’s 2006 Annual Competition Report
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Competition Ensures Video Programming Flows
To Consumers.

m New distribution outlets for video content have two major effects on
the marketplace.

> First, they provide fierce competition to cable as both a purchaser
and seller of programming.

> Second, they represent a massive increase in the number and type
of available platforms for the distribution of video programming,
which has had the effect of unleashing an unprecedented “flow of
video programming” to consumers.

m The Commission must take account of these developments consistent
with the statute and Time Warner IlI.
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Therels No Economic Evidence In The Record
That Justifies A 30% Cap.

New Economic Studies -- No Evidence To Support A 30% Cap

m Hazlett Study -- There is no economic evidence linking increased levels
of cable ownership to decreased flow of video programming to
consumers. To the contrary, the evidence shows that, as cable companies
have grown in subscribership, video programming has proliferated.

- Dozens of new networks, including those unaffiliated with cable, have
had success even as the share of MVVPD homes served by the top MSO
has grown.

- The availability of two DBS rivals, serving more than 30 million
customers, enables networks to achieve nationwide reach with no
carriage on the largest cable MSO or any cable carriage at all.

m Erdem/Katz/Morgan Study -- None of the economic theories posited by
the Commission support adoption of a limit on cable ownership,
including monopsony, bargaining, “Open Field,” and vertical foreclosure

theories.
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Comcast Has Shown That Economic Studies
Proposing A 30% Ownership Cap Are Flawed

= No other economic studies submitted in the proceeding, nor any
of the Commission’s own studies, provide any support for
Imposing a 30% ownership cap.

m Comcast has submitted several economic studies from
renowned economists that effectively debunk the studies that
purport to justify a 30% ownership limit.

= Notably, every one of the economic studies that attempts to
justify a 30% ownership limit fails to account for changes in the
marketplace, especially competition from DBS.
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An Ownership Cap Would Violate The First
Amendment.

m  Given the current state of the marketplace, no horizontal cap is necessary to
ensure that cable operators do not unfairly impede the flow of video
programming to consumers.

m  Consequently, there is no cap that the Commission could adopt consistent
with the First Amendment.

m  Absent record evidence of an actual harm, Time Warner Il makes clear that
a limit on cable speech would not pass muster under intermediate scrutiny.

m “Turner | demands that the FCC do more than “‘simply posit the existence of
the disease sought to be cured.” It requires that the FCC draw ‘reasonable
Inferences based on substantial evidence.”” Time Warner 1l
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Summary

m The Communications Act and Time Warner Il strictly constrain
the Commission’s ability to adopt a cable ownership cap.

m The current record does not support adoption of any cap, let
alone the 30% cap already rejected by the D.C. Circulit.

m Any cap, but certainly a 30% cap, would fail the constitutional
test set out in Time Warner II.

m A 30% cap would impede the deployment of broadband and
advanced communications services to underserved and
unserved areas.
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