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thereof, any and all business may be transacted at any meeting without specification of such

business in the notice.

Section 2.7 Conference Telephone Meeting.

Members of the Board of Directors, or any committee thereof, may participate in

a meeting of the Board of Directors or such committee by means of telephone conference or

other similar communications equipment by means of which all persons participating in the

meeting can hear each other and communicate with each other, and such participation in a

meeting shall constitute presence in person at such meeting.

Section 2.8 Ouorum and Organization of Meetings.

A majority of the total number of members of the Board of Directors as

constituted from time to time shall constitute a quorum for the transaction of business, but, if at

any meeting of the Board of Directors (whether or not adjourned from a previous meeting) there

shall be less than a quorum present, a majority of those present may adjourn the meeting to

another time, date and place, and the meeting may be held as adjourned without further notice or

waiver. Except as otherwise provided by law, the Certificate of Incorporation or these Bylaws, a

majority of the directors present at any meeting at which a quorum is present may decide any

question brought before such meeting. Meetings shall be presided over by the Chairman of the

Board or in his absence by such other person as the directors may select. The Board of Directors

shall keep written minutes of its meetings. The Secretary of the Corporation shall act as

secretary of the meeting, but in his absence the chairman of the meeting may appoint any person

to act as secretary of the meeting.

The Board may designate one or more committees, each committee to consist of

one or more of the directors of the Corporation. The Board may designate one or more Directors

as alternate members of any committee to replace absent or disqualified members at any meeting
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of such committee. If a member of a committee shall be absent from any meeting, or

disqualified from voting thereat, the remaining member or members present and not disqualified

from voting, whether or not such member or members constitute a quorum, may, by a unanimous

vote, appoint another member of the Board of Directors to act at the meeting in place of any such

absent or disqualified member. Any such committee, to the extent provided in a resolution of the

Board of Directors passed as aforesaid, shall have and may exercise all the powers and authority

of the Board of Directors in the management of the business and affairs of the Corporation, and

may authorize the seal of the Corporation to be impressed on all papers that may require it, but

no such committee shall have the power or authority of the Board of Directors in reference to (i)

approving or adopting, or recommending to the stockholders, any action or matter expressly

required by the laws of the State of Delaware to be submitted to the stockholders for approval or

(ii) adopting, amending or repealing any Bylaw of the Corporation. Such committee or

committees shall have such name or names as may be determined from time to time by

resolution adopted by the Board of Directors. Unless otherwise specified in the resolution of the

Board of Directors designating a committee, at all meetings of such committee a majority of the

total number of members of the committee shall constitute a quorum for the transaction of

business, and the vote of a majority of the members of the committee present at any meeting at

which there is a quorum shall be the act of the committee. Each committee shall keep regular

minutes of its meetings. Unless the Board of Directors otherwise provides, each committee

designated by the Board of Directors may make, alter and repeal rules for the conduct of its

business. In the absence of such rules each committee shall conduct its business in the same

manner as the Board of Directors conducts its business pursuant to Article 2 of these Bylaws.
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Section 2.9 Indemnification.

The Corporation shall indemnify members of the Board of Directors and officers

of the Corporation and their respective heirs, personal representatives and successors in interest

for or on account of any action performed on behalf of the Corporation, to the fullest extent

permitted by the laws of the State of Delaware and the Corporation's Certificate ofIncorporation,

as now or hereafter in effect.

Section 2.10 Indemnity Undertaking.

To the extent not prohibited by law, the Corporation shall indemnify any person

who is or was made, or threatened to be made, a party to any threatened, pending or completed

action, suit or proceeding (a "Proceeding"), whether civil, criminal, administrative or

investigative, including, without limitation, an action by or in the right of the Corporation to

procure a judgment in its favor, by reason of the fact that such person, or a person of whom such

person is the legal representative, is or was a director or officer of the Corporation, or is or was

serving in any capacity at the request of the Corporation for any other corporation, partnership,

limited liability company, joint venture, trust, employee benefit plan or other enterprises (an

"Other Entity"), against judgments, fines, penalties, excise taxes, amounts paid in settlement and

costs, charges and expenses (including attorneys' fees and disbursements). Persons who are not

directors or officers of the Corporation may be similarly indemnified in respect of service to the

Corporation or to an Other Entity at the request of the Corporation to the extent the Board of

Directors at any time specifies that such persons are entitled to the benefits of this Section 2.10.

Except as otherwise provided in Section 2.12 hereof, the Corporation shall be required to

indemnify a person in connection with a proceeding (or part thereof) commenced by such person

only if the commencement of such proceeding (or part thereof) by the person was authorized by

the Board of Directors.
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Section 2.11 Advancement of Expenses.

The Corporation shall, from time to time, reimburse or advance to any director or

officer or other person entitled to indemnification hereunder the funds necessary for payment of

expenses, including attorneys' fees and disbursements, incurred in connection with any

Proceeding in advance of the final disposition of such Proceeding; provided, however, that, if

required by the laws of the State of Delaware, such expenses incurred by or on behalf of any

director or officer or other person may be paid in advance of the final disposition of a Proceeding

only upon receipt by the Corporation of an undertaking, by or on behalf of such director or

officer (or other person indemnified hereunder), to repay any such amount so advanced ifit shall

ultimately be determined by final judicial decision from which there is no further right of appeal

that such director, officer or other person is not entitled to be indemnified for such expenses.

Except as otherwise provided in Section 2.12 hereof, the Corporation shall be required to

reimburse or advance expenses incurred by a person in connection with a proceeding (or part

thereof) commenced by such person only if the commencement of such proceeding (or part

thereof) by the person was authorized by the Board of Directors.

Section 2.12 Claims.

If a claim for indemnification or advancement of expenses under this Article 2 is

not paid in full within thirty (30) days after a written claim therefor by the person seeking

indemnification or reimbursement or advancement of expenses has been received by the

Corporation, the person may file suit to recover the unpaid amount of such claim and, if

successful, in whole or in part, shall be entitled to be paid the expense of prosecuting such claim.

In any such action the Corporation shall have the burden of proving that the person seeking

indemnification or reimbursement or advancement of expenses is not entitled to the requested

indemnification, reimbursement or advancement of expenses under applicable law.
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Section 2.13 Amendment. Modification or Repeal.

Any amendment. modification or repeal of the foregoing provisions of this Article

2 shall not adversely affect any right or protection hereunder of any person entitled to

indemnification under Section 2.9 hereof in respect of any act or omission occurring prior to the

time of such repeal or modification.

Section 2.14 Executive Committee of the Board of Directors.

The Board of Directors, by the affirmative vote of not less than 75% of the

members of the Board of Directors then in office, may designate an executive committee, all of

whose members shall be directors, to manage and operate the affairs of the Corporation or

particular properties or enterprises of the Corporation. Subject to the limitations of the law of the

State of Delaware and the Certificate of Incorporation, such executive committee shall exercise

all powers and authority of the Board of Directors in the management of the business and affairs

of the Corporation including, but not limited to, the power and authority to authorize the issuance

of shares of common or preferred stock. The executive committee shall keep minutes of its

meetings and report to the Board of Directors not less often than quarterly on its activities and

shall be responsible to the Board of Directors for the conduct of the enterprises and affairs

entrusted to it. Regular meetings of the executive committee, of which no notice shall be

necessary, shall be held at such time, dates and places as shall be fixed by resolution adopted by

the executive committee. Special meetings of the executive committee shall be called at the

request of the President or of any member of the executive committee, and shall be held upon

such notice as is required by these Bylaws for special meetings of the Board of Directors,

provided that oral notice by telephone or otherwise shall be sufficient if received not later than

the day immediately preceding the day of the meeting.

NV01:174313.3 21



Section 2.1 5 Other Committees of the Board of Directors.

The Board of Directors may by resolution establish committees other than an

executive committee and shall specify with particularity the powers and duties of any such

committee. Subject to the limitations of the laws of the State of Delaware and the Certificate of

Incorporation, any such committee shall exercise all powers and authority specifically granted to

it by the Board of Directors, which powers may include the authority to authorize the issuance of

shares of common or preferred stock. Such committees shall serve at the pleasure of the Board

of Directors, keep minutes of their meetings and have such names as the Board of Directors by

resolution may determine and shall be responsible to the Board of Directors for the conduct of

the enterprises and affairs entrusted to them.

Section 2.16 Directors' Compensation.

Directors shall receive such compensation for attendance at any meetings of the
"'-')
~"j Board and any expenses incidental to the performance of their duties as the Board of Directors

shall determine by resolution. Such compensation may be in addition to any compensation

received by the members ofthe Board of Directors in any other capacity.

Section 2.17 Action Without Meeting.

Nothing contained in these Bylaws shall be deemed to restrict the power of

members of the Board of Directors or any committee designated by the Board of Directors to

take any action required or permitted to be taken by them without a meeting.

ARTICLE III

OFFICERS

Section 3.1 Executive Officers.

The Board of Directors shall elect from its own number, at its first meeting after

each annual meeting of stockholders, a Chairman of the Board and a President. The Board of
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Directors may also elect such Vice Presidents as in the opinion of the Board of Directors the

business of the Corporation requires, a Treasurer and a Secretary, any of whom mayor may not

be directors. The Board of Directors may also elect, from time to time, such other or additional

officers as in its opinion are desirable for the conduct of business of the Corporation. Each

officer shall hold office until the first meeting of the Board of Directors following the next

annual meeting of stockholders following their respective election. Any person may hold at one

time two or more offices; provided, however, that the President shall not hold any other office

except that of Chairman of the Board.

Section 3.2 Powers and Duties ofOfficers.

The Chairman of the Board shall have overall responsibility for the management

and direction of the business and affairs of the Corporation and shall exercise such duties as

customarily pertain to the office of Chairman of the Board and such other duties as may be

prescribed from time to time by the Board of Directors. He shall be the senior officer of the

Corporation and in case of the inability or failure of the President to perform his duties, he shall

perform the duties of the President. He may appoint and terminate the appointment or election

of officers, agents or employees other than those appointed or elected by the Board of Directors.

He may sign, execute and deliver, in the name of the Corporation, powers of attorney, contracts,

bonds and other obligations. The Chairman shall preside at all meetings of stockholders and of

the Board of Directors at which he is present, and shall perform such other duties as may be

prescribed from time to time by the Board of Directors or these Bylaws.

The President of the Corporation shall have such powers and perform such duties

as customarily pertain to a chief executive officer and the office of a president, including,

without limitation, being responsible for the active direction of the daily business of the

Corporation, and shall exercise such other duties as may be prescribed from time to time by the
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Board of Directors. The President may sign, execute and deliver, in the name of the Corporation,

powers of attorney, contracts, bonds and other obligations. In the absence or disability of the

Chairman of the Board, the President shall perform the duties and exercise the powers of the

Chairman of the Board.

Vice Presidents shall have such powers and perform such duties as may be

assigned to them by the Chairman of the Board, the President, the executive committee, if any, or

the Board of Directors. A Vice President may sign and execute contracts and other obligations

pertaining to the regular course of his duties which implement policies established by the Board

of Directors.

The Treasurer shall be the chief financial officer of the Corporation. Unless the

Board of Directors otherwise declares by resolution, the Treasurer shall have general custody of

all the funds and securities of the Corporation and general supervision of the collection and

disbursement of funds of the Corporation. He shall endorse for collection on behalf of the

Corporation checks, notes and other obligations, and shall deposit the same to the credit of the

Corporation in such bank or banks or depository as the Board of Directors may designate. He

may sign, with the Chairman of the Board, President or such other person or persons as may be

designated for the purpose by the Board of Directors, all bills of exchange or promissory notes of

the Corporation. He shall enter or cause to be entered regularly in the books of the Corporation a

full and accurate account of all moneys received and paid by him on account of the Corporation,

shall at all reasonable times exhibit his books and accounts to any director of the Corporation

upon application at the office of the Corporation during business hours and, whenever required

by the Board of Directors or the President, shall render a statement of his accounts. He shall

perform such other duties as may be prescribed from time to time by the Board ofDirectors or by
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these Bylaws. He may be required to give bond for the faithful performance of his duties in such

sum and with such surety as shall be approved by the Board of Directors. Any Assistant

Treasurer shall, in the absence or disability of the Treasurer, perform the duties and exercise the

powers of the Treasurer and shall perform such other duties and have such other powers as the

Board of Directors may from time to time prescribe.

The Secretary shall keep the minutes of all meetings of the stockholders and of

the Board of Directors. The Secretary shall cause notice to be given of meetings of stockholders,

of the Board of Directors, and of any committee appointed by the Board of Directors. He shall

have custody of the corporate seal, minutes and records relating to the conduct and acts of the

stockholders and Board of Directors, which shall, at all reasonable times, be open to the

examination of any director. The Secretary or any Assistant Secretary may certify the record of

proceedings of the meetings of the stockholders or of the Board of Directors or resolutions

adopted at such meetings, may sign or attest certificates, statements or reports required to be

filed with governmental bodies or officials, may sign acknowledgments of instruments, may give

notices of meetings and shall perform such other duties and have such other powers as the Board

of Directors may from time to time prescribe.

Section 3.3 Bank Accounts.

In addition to such bank accounts as may be authorized in the usual manner by

resolution of the Board of Directors, the Treasurer, with approval of the Chairman of the Board

or the President, may authorize such bank accounts to be opened or maintained in the name and

on behalf of the Corporation as he may deem necessary or appropriate, provided payments from

such bank accounts are to be made upon and according to the check of the Corporation, which

may be signed jointly or singularly by either the manual or facsimile signature or signatures of

such officers or bonded employees of the Corporation as shall be specified in the written
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instructions of the Treasurer or Assistant Treasurer of the Corporation with the approval of the

Chainnan of the Board or the President of the Corporation.

Section 3.4 Proxies: Stock Transfers.

Unless otherwise provided in the Certificate of Incorporation or directed by the

Board of Directors, the Chainnan of the Board or the President or any Vice President or their

designees shall have full power and authority on behalf of the Corporation to attend and to vote

upon all matters and resolutions at any meeting of stockholders of any corporation in which this

Corporation may hold stock, and may exercise on behalf of this Corporation any and all of the

rights and powers incident to the ownership of such stock at any such meeting, whether regular

or special, and at all adjournments thereof, and shall have power and authority to execute and

deliver proxies and consents on behalf of this Corporation in connection with the exercise by this

Corporation of the rights and powers incident to the ownership of such stock, with full power of

substitution or revocation. Unless otherwise provided in the Certificate of Incorporation or

directed by the Board of Directors, the Chainnan of the Board or the President or any Vice

President or their designees shall have full power and authority on behalf of the Corporation to

transfer, sell or dispose of stock of any corporation in which this Corporation may hold stock.

ARTICLE IV

CAPITAL STOCK

Section 4.1 Shares.

The shares of the corporation shall be represented by a certificate or shall be

uncertificated. Certificates shall be signed by the Chainnan of the Board of Directors or the

President and by the Secretary or the Treasurer, and sealed with the seal of the Corporation.

Such seal may be a facsimile, engraved or printed. Within a reasonable time after the issuance or

transfer of uncertificated shares, the Corporation shall send to the registered owner thereof a
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written notice containing the infonnation required to be set forth or stated on certificates

pursuant to Sections lSI, 156, 202(a) or 218(a) of the Delaware General Corporation Law or a

statement that the Corporation will furnish without charge to each stockholder who so requests

the powers, designations, preferences and relative participating, optional or other special rights

of each class of stock or series thereof and the qualification, limitations or restrictions of such

preferences and/or rights.

Any of or all the signatures on a certificate may be facsimile. In case any officer,

transfer agent or registrar who has signed or whose facsimile signature has been placed upon a

certificate shall have ceased to be such an officer, transfer agent or registrar before such

certificate is issued, it may be issued by the Corporation with the same effect as if such officer,

transfer agent or registrar had not ceased to hold such position at the time of its issuance.

Section 4.2 Transfer of Shares.

(a) Upon surrender to the Corporation or the transfer agent of a certificate for

shares duly endorsed or accompanied by proper evidence of succession, assignation or authority

to transfer, it shall be the duty of the Corporation to issue a new certificate to the person entitled

thereto, cancel the old certificate and record the transaction upon its books. Upon receipt of

proper transfer instructions from the registered owner of uncertificated shares such uncertificated

shares shall be cancelled, and the issuance of new equivalent uncertificated shares or certificated

shares shall be made to the person entitled thereto and the transaction shall be recorded upon the

books of the Corporation.

(b) The person in whose name shares of stock stand on the books of the

Corporation shall be deemed by the Corporation to be the owner thereof for all purposes, and the
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Corporation shall not be bound to recognize any equitable or other claim to or interest in such

share or shares on the part of any other person, whether or not it shall have express or other

notice thereof, except as otherwise provided by the laws of the State of Delaware.

Section 4.3 Lost Certificates.

The Board of Directors or any transfer agent of the Corporation may direct a new

certificate or certificates or uncertificated shares representing stock of the Corporation to be

issued in place of any certificate or certificates theretofore issued by the Corporation, alleged to

have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person

claiming the certificate to be lost, stolen or destroyed. When authorizing such issue of a new

certificate or certifiCates or uncertificated shares, the Board of Directors (or any transfer agent of

the Corporation authorized to do so by a resolution of the Board of Directors) may, in its

discretion and as a condition precedent to the issuance thereof, require the owner of such lost,

stolen or destroyed certificate or certificates, or his legal representative, to give the Corporation a

bond in such sum as the Board of Directors (or any transfer agent so authorized) shall direct to

indemnifY the Corporation and the transfer agent against any claim that may be made against the

Corporation with respect to the certificate alleged to have been lost, stolen or destroyed or the

issuance of such new certificates or uncertificated shares, and such requirement may be general

or confined to specific instances.

Section 4.4 Transfer Agent and Registrar.

The Board of Directors may appoint one or more transfer agents and one or more

registrars, and may require all certificates for shares to bear the manual or facsimile signature or

signatures of any of them.
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Section 4.5 Regulations.

The Board of Directors shall have power and authority to make all such rules and

regulations as it may deem expedient concerning the issue, transfer, registration, cancellation and

replacement of certificates representing stock of the Corporation or uncertificated shares, which

rules and regulations shall comply in all respects with the rules and regulations of the transfer

agent.

ARTICLE V

GENERAL PROVISIONS

Section 5.1 Offices.

The Corporation shall maintain a registered office in the State of Delaware as

required by the laws of the State of Delaware. The Corporation may also have offices in such

other places, either within or without the State of Delaware, as the Board of Directors may from

C~) time to time designate or as the business of the Corporation may require.

Section 5.2 Corporate Seal.

The corporate seal shall have inscribed thereon the name of the Corporation, the

year of its organization, and the words "Corporate Seal" and "Delaware."

Section 5.3 Fiscal Year.

The fiscal year of the Corporation shall be determined by resolution of the Board

of Directors.

Section 5.4 Notices and Waivers Thereof

Whenever any notice is required by the laws of the State of Delaware, the

Certificate of Incorporation or these Bylaws to be given to any stockholder, director or officer,

such notice, except as otherwise provided by law, may be given personally, or by mail, or, in the

case of directors or officers, by electronic mail or facsimile transmission, addressed to such
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address as appears on the books of the Corporation. Any notice given by electronic mail or

facsimile transmission shall be deemed to have been given when it shall have been transmitted

and any notice given by mail shall be deemed to have been given three (3) business days after it

shall have been deposited in the United States mail with postage thereon prepaid.

Whenever any notice is required to be given by law, the Certificate of

Incorporation, or these Bylaws, a written waiver thereof, signed by the person entitled to such

notice, whether before or after the meeting or the time stated therein, shall be deemed equivalent

in all respects to such notice to the full extent pennitted by law.

Section 5.5 Saving Clause.

These Bylaws are subject to the provisions of the Certificate of Incorporation and

applicable law. In the event any provision of these Bylaws is inconsistent with the Certificate of

Incorporation or the corporate laws of the State of Delaware, such provision shall be invalid to

the extent only of such conflict, and such conflict shall not affect the validity of any other

provision of these Bylaws.

Section 5.6 Amendments.

In furtherance and not in limitation of the powers conferred by the laws of the

State of Delaware, the Board of Directors, by action taken by the affinnative vote of not less than

75% of the members of the Board of Directors then in office. is hereby expressly authorized and

empowered to adopt. amend or repeal any provision of the Bylaws of this Corporation.

Subject to the rights of the holders of any series of preferred stock. these Bylaws

may be adopted, amended or repealed by the affinnative vote of the holders of not less than

662/3% of the total voting power of the then outstanding capital stock of the Corporation entitled

to vote thereon; provided, however, that this paragraph shall not apply to, and no vote of the

stockholders of the Corporation shall be required to authorize. the adoption, amendment or
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repeal of any provision of the Bylaws by the Board ofDirectors in accordance with the preceding

paragraph.

NYOJ:1743J3.3 31


