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SUMMARY

Petitioners seek reconsideration of the Commission’s November 30, 2007 decision in these
consolidated proceedingsinvolving renewal and transfer of control of licenses held by the Tribune
Company.

In particular, Petitioners challenge the Commission’ s decision to deny standing to UCC to
chalengethetransfer of broadcast licensesin Hartford and Chicago, and to deny standing to Media
Alliance to challenge the transfer of Tribune's Los Angeles TV license. Petitioners also seek
reconsideration of the grant of an unsolicited permanent waiver of the newspaper/broadcast cross-
ownership (“NBCQO”) rule to allow the transferees to maintain common ownership of Tribune's
broadcast propertiesin Chicago and The Chicago Tribune.

UCC and Media Alliance submitted legally sufficient uncontested sworn declarations
attestingto thefact that they have qualified memberswho residein thecitieswhere Tribune operates
TV stations. Without citing authority, the Commission denied standing to challenge the transfers
of control in Hartford, Chicago and Los Angeles because UCC and MA did not submit declarations
from residents of those markets in their petition to deny the transfers of control.

This decision is inconsistent with past precedent. The Commission has routinely and
repeatedly afforded standing to challenge multi-station assignments and transfers based on asingle
declaration from anational organization attesting to the fact that they have membersresiding in the
communities of license. Moreover, theaction fliesin theface of established Commission policy to
promote the participation of the public in Commission broadcast licensing matters.

Thedecisionto grant an unsolicited permanent waiver to Tribunein Chicagoisaso arbitrary

and capricious and must be reversed.



Tribune has made no affirmative showingswhich could justify awaiver. Inparticular, there
is no claim that any of the properties at issue are distressed in any way. Nor is this a case where
ownership is being returned to a prior owner.

The reasons advanced by the Commission in support of awaiver - the longstanding nature
of the Chicago cross-ownership and the expectation that it would continue - are indistinguishable
from circumstancesthat apply to every grandfathered cross-ownership. Moreover, these arguments
were considered and rejected by the Commission in its 1975 Second Report and Order, as upheld

by the Supreme Court of the United States.
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PETITION FOR RECONSIDERATION

The Office of Communication of the United Church of Christ, Inc. (“UCC”), MediaAlliance
(“MA") and Charles Benton (collectively “Petitioners’),* by their attorneys, the Institute for Public
Representation and the Media Access Project, and pursuant to 47 U.S.C. 8405(a) and 47 CFR
81.106(b)(1), respectfully seek reconsideration of the Commission’s Memorandum Opinion and
Order inthese consolidated proceedings. Tribune Company , FCC 07-211 (Released November 30,
2007) (“MO&Q”). Petitioners seek reconsideration of the decision to deny standing to UCC to

challengethetransfer of Tribune broadcast licensesfor WTXX(TV) and WTIC-TV intheHartford,

! Petitioner Charles Benton has not previously participated in this proceeding. He appears hereto
challengethe grant of permanent waiver relief inthe Chicago market. See Attachment A. It wasnot
possible for him to participate in the earlier stages of this proceeding because the applicants did not
request such a permanent waiver and presented no legal or factual arguments in support of any
request for a permanent waiver. Thus, this reconsideration proceeding is the first opportunity Mr.
Benton has had to participate in this matter. See 47 CFR 81.106(b)(1).



CT market and WGN-TV and WGN(AM) in Chicago, IL, and to deny standing to MA to challenge
the transfer of KTLA(TV) in Los Angeles, CA. Petitioners further seek reconsideration of the
Commission’ sdecision to grant an unsolicited permanent waiver of the newspaper/broadcast cross-
ownership (“NBCQ”) rule to allow the transferees to maintain common ownership of WGN-TV,
WGN(AM), and The Chicago Tribunein the Chicago market. Petitionersalso seek reconsideration
of the grant of indefinite “temporary” waivers of the NBCO rule as to the remaining Tribune pro-
perties.? Finally, Petitioners seek reconsi derati on of the Commission’ sunexplained decisionto grant
renewal of licensesto stations KTLA(TV), WTIC-TV, WTXX(TV) and WPIX(TV).2
BACKGROUND

The Tribune Company (“ Tribune”) isanationa mediacompany based in Chicago, Illinois,
that operates daily newspapers, broadcast TV stations, alocal cable news channel in Chicago, ana-
tionaly available cable TV network, and a Chicago radio station, aswell as many internet websites.
In 2000, Tribune s acquisition of The Times Mirror Company added seven daily newspapersto the
Tribune portfolio, including three in markets where Tribune already operated TV stations. New
Y ork, Los Angeles and Hartford.

Commission policy dictates that a licensee acquiring a co-located newspaper has until its
broadcast license comes up for renewal or one year, whichever islonger, to comply with the cross-
ownership prohibition. Amendment of Sections 73.34, 73.240, And 73.636 of the Commission’s

Rules Relating to Multiple Owner ship of Sandard, FM, and Television Broadcast Stations, Second

2 The Commission’ s decision does not address any of the arguments Petitioners made in opposing
grant of such indefinite waivers.

® The Commission’s decision does not address, much less justify, why renewal should be granted
asto those four licenses.
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Report and Order, 50 FCC 2d 1046, 1076 fn. 25 (1975) (“Second Report and Order”). Thus,
Tribune purchased the Times Mirror properties with knowledge that its common ownership of its
broadcast facilities and the newspapers in the same market was impermissible under FCC rules.

Instead of divesting the offending combinations prior to the end of its broadcast license
terms, Tribune sought renewal and asked for waiversallowing continued cross-ownership. UCCand
MA filed petitionsto deny the license renewals of Tribune's cross-owned broadcast stationsin Los
Angeles, New York, and Hartford objecting to the grant of any waivers.

During the pendency of the renewal applications, Tribune entered into an agreement with
Samuel Zdl (“Z€ll”) to transfer control of the company, including the three cross-owned stations
listed above, aswell as cross-ownershipsin the Chicago and Miami markets.* Accordingly, Tribune
and Zdll sought five temporary waivers pending the outcome of the Commission’songoing review
of broadcast ownership rulesin Docket 06-121, et al. UCC and MA jointly filed a Petition to Deny
the entire transaction, including the five temporary cross-ownership waivers sought in the applica-
tionsfor consent to transfer control of Tribune. Applicationsfor Consent to the Transfer of Control
of Tribune Company from Shareholders of Tribune Company to Samud Zell, United Church of
Christ and Media Alliance Petition to Deny, MB Dkt. 07-119 (June 11, 2007) (“UCC/MA Petition
to Deny”).

The Commission ruled on the renewa and transfer applications in a consolidated decision
adopted and released on November 30, 2007. The Commission found that UCC had standing to

challenge the license renewals of Tribune's licenses in Hartford and New Y ork, MO&O, 19 and

* The Chicago cross-ownership is grandfathered, and Tribune has a specia one-time temporary
waiver in Miami. Renaissance Communications, 13 FCCRcd 4717 (1998) (MMB).
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accepted without discussion that Media Alliance had standing to chalenge the renewa of
KTLA(TV) in Los Angeles. However, in the transfer proceeding, the Commission granted UCC
standing only in the Miami and New Y ork markets and denied UCC standing in the Chicago,
Hartford and LosAngelesmarkets. MO&O, 17. It also denied MA standing to challengethetransfer
of the Los Angeles station. Id.

With respect to the merits, the Commission dismissed all of UCC’'s and MA’s petitions to
deny. Withrespect tothe New Y ork, Los Angeles, Hartford and Miami properties, the Commission
denied Tribune and Zell’ s request for temporary waivers in the form requested, i.e., pending the
outcomeof thebroadcast ownership proceeding. Instead, the Commission ruled that, should Tribune
seek judicia review of the denial of the waiver in the form originally submitted for those four mar-
kets, Tribune would be granted awaiver lasting either for two years or six months after conclusion
of thelitigation, whichever islonger. MO& O at 160. On December 3, 2007, Tribune and Zell each
filed Notices of Appeal inthe D.C. Circuit challenging the Commission’s denia of the waiversin
the form requested.®

Tribune sgrandfathered AM/FM/TV/ newspaper combinationin Chicago wastreated differ-
ently. Although, as noted above, the applicants sought only atemporary waiver of the NBCO, to
last until completion of the Commission’s ongoing rulemaking, and Tribune never requested
additional relief, the Commission nonetheless granted Tribune a permanent waiver of the NBCO.

MO&O at 164.°

> Tribune Company v. FCC, No. 07-1488 (D.C. Cir.)
® Petitioners call attention to the unusual wording of the Commission’ s ordering paragraph, which
does not purport to act upon any aspect of the applications. 1d.
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THE COMMISSION SHOULD RECONSIDER ITSDECISION TO DENY STAND-

ING TO UCC AND MA WITH RESPECT TO SOME OF THE AFFECTED COM-

MUNITIES.

The Commission erred in denying UCC standing to challenge the transfer in the Hartford,
Los Angeles and Chicago markets and in denying MA standing to challenge the Los Angeles
transfer. The declarationsfiled with the petition to deny thetransfer clearly fulfill the requirements
of Section 309(d)(1) of the Communications Act because they attest to the fact that UCC has
membersin al of the affected markets and MA has membersin Los Angles. Moreover, and quite
importantly, the Commission ignored its own finding that UCC and MA were afforded standing in
thissame proceedingto challengethe Tribunerenewal sinthose markets. Thesedeterminationswere
based on uncontested facts in the record and were fully known to the Commission.

Neither the Commission nor the applicants cite any case that supports the result reached by
the Commission here. Indeed, the Commission’s action is inconsistent with both past agency pre-
cedent and practice and with the Commission’ s oft-stated desire to encourage public participation
in the licensing process
A. UCC and MA Met the Requirements of Section 309(d) of the Communications Act.

Section 309(d)(1) of the Communications Act requires that a petition to deny “contain spe-
cific alegations of fact sufficient to show that the petitioner is a party in interest” and that such
allegations“be supported by affidavit of a person or personswith persona knowledgethereof.” See
also 47 CFR.873.3584(b); 47 CFR 81.16. Notably, the statute does not require that the “person or
persons with personal knowledge” themselves be parties in interest.

UCC/MA’s Petition to Deny the Tribune transfers contained allegations of fact that each

group has members who are viewers of thetelevision stations being transferred, and supported this
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clam with uncontested declarations attesting to personal knowledge from the leaders of those
organizations. Specifically, the Petition to Deny included a sworn declaration from Rev. Robert
Chase, the Director of Communications of UCC and Executive Director of the Office of Commu-
nication of the United Church of Christ, Inc. affirming that “UCC represents residents throughout
theU.S. including residentsin Los Angeles, Chicago, Ft. Lauderdale-Miami, Hartford, and the Long
Island/Southern Connecticut area” and that “awaiver of the[NBCO] would harm membersof UCC
who reside in the metropolitan area where each of these combinations exist.”” It also included a
declaration from Jeff Perlstein, the Executive Director of MA, which similarly affirmed that “Media
Alliance has approximately 1900 members throughout California, a significant number of whom
residein Los Angeles, California,” and that these members “would be harmed by a permanent loss
of diversity and competitionthat wouldresult if Tribuneispermitted to continue common ownership
of KTLA-TV and the Los Angeles Times.”® These declarations are uncontested on the record, and
the Commission must therefore accept them astrue. Astroline Communications Company v. FCC,
857 F.2d 1556, 1561 (D.C. Cir. 1988). Standing aone, they alone are sufficient to satisfy the
requirements of Section 309(d).°

Without citing any authority, Zell’s Opposition argued that the Petitioners did not submit
declarations from “local declarant[s]” in each of the file affected markets and that “[o]nly with
respect to the New York and Miami Markets may the FCC even proceed to consider petitioners

alegations.” Zell Opposition. at 6. The Commission agreed with Zell on this point and rejected

" UCC/MA Petition to Deny at Attachment A.

8 UCC/MA Petition to Deny, at Attachment E.

® UCC went beyond what was required to include declarations from a UCC pastor residing in the
Miami DMA and two UCC ministersresiding in the New York DMA.

-6-



UCC/MA’s argument that standing to file a petition to deny against one application that is part of
amulti-station transaction automatically confers standing to oppose every application. MO&O at
11 6-7.

In arriving at its decision, the Commission failed to explain why the declarations from the
Director of UCC affirming representation of membersin all of the markets and from the Director
of MA affirming representation of members in the Los Angeles market were not sufficient to es-
tablish standing. Nor did it cite any authority for this proposition.

B. It Would Be Arbitrary and Capricious to Deny Standing to Challenge the Transfer

While Permitting the Same Groups to Have Standing to Challenge Renewals in the

Same M arket.

Evenif the Commission could properly hold that petitionersto deny must submit declarations
from residentsin each affected market to demonstrate standing in a multi-market transfer, it would
be arbitrary and capricious to deny standing in this case because the docket in this consolidated
proceeding contains precisely such evidence with respect to UCC in Hartford and MA in Los
Angeles. See 47 U.S.C. 8309(d)(2) (directing the FCC to consider “the application, the pleadings
filed, or other matters which it may officialy notice....”).*°

InitsPetitionto Deny KTLA(TV)’ slicenserenewal, MA provided affidavitsfromtwo Media
Alliance members residing in Los Angeles.™ In its Petition to Deny the license renewals for

WTXX(TV) and WTIC-TV in Hartford, UCC provided declarations from three members residing

intheHartford area.* The Commission, quite properly, accepted thevalidity of the declarationsand

19 Further, to resol ve any doubt, Attachment B containsthe declaration of Bennie Whiten, Jr. aUCC
member who residesin the Chicago market, and Attachment C containsadditional declarationsfrom
David Adelson and Jay Levin.

1 David Adelson and Jay Levin.

12 Eric Anderson, Mary B. Reynolds and James M. Morgan.
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afforded standing to UCC and MA to challenge the respective Tribune renewals.

Section 310(d) of the Communications Act expressly provides that applicationsfor transfer
of control “ shall bedisposed of asif the proposed transferee...were making application under Section
308...," i.e,, forrenewa. Giventheidentical standard, for the Commissiontofind that UCCand MA
have standing to challengethe Tribune renewal sbased on their having membersin the affected mar-
kets, but to deny them standing to challenge transfers involving the same markets would be an act
of regulatory cognitivedissonanceand would beirreconcilablewith established precedent. Hispanic
Broadcasting Corporation, 18 FCCRcd 18834, 18835, fn. 4 (2003); Chronicle Broadcasting Co.,
59 FCC2d 335, fn.3 (1976); KSAY Broadcasting Co., 45 FCC2d 348, 349 (1974).

C. The Commission’s Denial of Standing IsInconsistent with Past Agency Practice and
Precedent.

Not only does the Commission fail to cite any precedent for denying standing for the Hart-
ford, Chicago, and LosAngelesmarket, but itsdecisioniscontrary to past Commission policy dating
from at least 1980 and reaffirmed as recently as last year. Indeed, the Commission has repeatedly
afforded standing to challenge multi-market transactions without requiring declarations from resi-
dents in each affected market.

Neither the Commission order nor Zell’ s Opposition cites asingle case where the FCC pre-
viously denied standing to an organization with membersin the affected communitiesfor failureto
include a declaration from a member residing in the community. In fact, all precedent is to the

contrary.

3 In those cases, the Commission conferred standing based on a prior determination that the or-
ganization had established its standing. Here, UCC and MA'’ s standing was established not ssmply
in an earlier proceeding, but in this, the very same proceeding, by means of consolidation. Thus, a
finding of standing in this case is even more appropriate.
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The Commission has consistently held that “individual listeners and viewers as well as
groups representing them may qualify as parties in interest under section 309(d)(1) of the Com-
municationsAct.” Petition for Rulemaking to Establish Sandardsfor Deter mining the Sanding of
a Party to Petition to Deny a Broadcast Application, 82 FCC2d 89, 93 (1980) (“1980 MO& Q")
(emphasis added). 1n 1980, the FCC regjected a petition for rulemaking from the National Associ-
ation of Broadcastersthat would have erected barriersto associational standing by requiring groups
filing petitionsto deny to submit detail ed information about their organizations. 1980 MO& O at 93.
In that opinion, the Commission issued a policy statement holding that “the fact that many people
may suffer the sameinjury isno reason to deny standing” and, accordingly, that “ an association may
establish standing as the representative of its members, aslong asit alleges that one or more of its
members has standing.” 1980 MO& O at 95-96.

The Commission reaffirmed this position just last year when it found that two national
organizations, Free Press and National Hispanic Media Coalition (NHMC), had standing under
Section 309(d) to challenge the transfer of Title Il licenses from Adelphiato Time Warner and
Comcast for hundreds of communities, including Boston, Philadel phia, LosAngeles, Cincinnati, and
Dallas. The Commission rejected the applicants claims that the organizations lacked standing,
finding that Free Press and NHMC were parties-in-interest because their pleadings were “ac-
companied by affidavits of persons with personal knowledge of the facts alleged in the petitions.”
Adelphia Communications Corporation, 21 FCCRcd 8203, 8216 at 120 (2006). The Commission
explicitly referenced the singlesworn declaration of Ben Scott, the Policy Director of Free Press, and
the single sworn declaration of Alex Nogales, President and CEO of NHMC, both of whom averred

that their organizations had members residing in the many communities presently served by
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Comcast, Time Warner, and Adelphia. 1d., fn. 73.*

Thisis hardly anew policy. The Commission has repeatedly afforded standing in similar
situations. For example, in AM/FM, Inc., 15 FCCRcd 16062, 16077, fn. 38 (2000), the Commission
relied upon on asingledeclaration from the national President of the petitioning organizationtofind
that the group had standing to challenge transfers of some 490 radio station authorizations. The
Commission based on its determination on the unchallenged assertion that the petitioning organi-
zation had members throughout the country who listen regularly to the affected stations. It madea
similar ruling in Hispanic Broadcasting Corporation, 18 FCCRcd 18834, 18835, fn. 4 (2003), in
which standing was afforded to challenge 65 radio transfers based on a single declaration from the
president of the petitioning group “who states that he resides within the service area of one of [the
transferor’ g stations, towhich helistensregularly.” So, too, in Telemundo Communications Group,
17 FCCRcd 6958, 6965, fn. 18 (2002), the Commission afforded standing to challenge the transfer
of 28 television stations. The Commission ruled that

[ T]he Hispanic Groups claim standing by relying on the fact that they are members

and representatives of Hispanic organizations and that some of their members are

residentswithin theviewing areaKVEA-TV, Corona, California, oneof the stations

being transferred from Telemundo to NBC. One of these members claims in a

Declaration that he will be seriously aggrieved if the Petition to Deny is not granted

because he will be deprived of program service and diversity in the public interest.

We find that the Hispanic Groups have demonstrated standing to file their petition
to deny. See CHET-5 Broadcasting, L.P., 14 FCCRcd 13041, 13042 (1999).

The Chase and Perlstein declarations meet and exceed the standard accepted in these prior

4 1t isalso noteworthy that in this and other cases, the Commission did not treat the petition to deny
asaseriesof individual challengesto each application, but as asingle challenge to the entire trans-
action.
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cases by asserting that their organizations have members residing in the areas served by Tribune.
Thus, the Commission departed without explanationfromitsprior precedent in denying them stand-
ing to challenge all of the transfers.

Zé€ll citesRainbow/PUSH Coalition v. FCC, 330 F.3d 539, 543-544 (D.C. Cir. 2003) for the
propositionthat “[t] o support standing as petitioners, an associ ation’ smembers must assert residence
in the relevant market and regular viewing or listening to the broadcast station at issue.” Zell
Opposition at 5-6 and fn. 9. However, that case does not address whether a declaration from an
individual viewer isrequired in addition to adeclaration from the head of the organization claiming
affected members. Rather, in Rainbow/PUSH, the court rejected Article 11 standing solely because
the declarations submitted did not state an injury-in-fact that was “concrete and particularized.”*
In contrast, here, the Commission explicitly rejected Tribune' sargument that UCC failed to aver any
particularized harm. The Commission explicitly found that “[t]he cross-ownership rules were
adopted to promote diversity of ownership and, thereby, diversity for the benefit of the public,” and
that aviewer of the station had “ standing to present an argument that he or she would be harmed if
the cross-ownership rules were waived.” Tribune MO&O at 9.

D. The FCC’sAbout Faceln Standing Policy RunsCounter To The Goal of Encouraging
Public Participation in Broadcast Transactions.

The new precedent established in this case would cause grievous harm were it alowed to
stand because it would undermine the Commission’s goals of enabling and promoting public par-

ticipation in broadcast licensing. Needlessly requiring an organization to obtain declarations for

> 1d. at 542-544. The Court focused on the fact that “Rainbow’s real claim of injury goes to the
alleged deprivation of ‘program service in the public interest,’ but that claim is not sufficiently
‘concrete and particularized’ to pass constitutional muster.” Id. at 544.
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membersin every community affected by atransfer isnot required by the Communications Act, but
it does make public participation much more difficult.

Listener standingisanimportant public policy goal which hasbeen recognized by Congress,
the courts, and the Commission. AstheD.C. Circuit hasheld, “unlessthelisteners -- the broadcast
consumers -- can be heard, there may be no one to bring programming deficiencies or offensive
overcommercialization to the attention of the Commission in an effective manner.” Office of Com-
munication of United Church of Christ v. FCC, 359 F.2d 994, 1004-1005 (D.C. Cir. 1966). In
implementing this statutory policy, the Commission has said that

the drafters of section 309(d)(1) intended to alow anyone with standing to appea a

licensing decision to qualify as a party in interest* * * *Under these requirements,

anindividual, anewly formed group or group with non-local members may achieve
standing.
1980 MO&O, at 93. More generaly, the Commission’s task is to address, and not to evade,
important issues relating to the public interest. Asthe Court of Appeals has said:

Regardless of the formal status of a party or the technical merits of a particular

petition, the FCC should not close its eyes to the public interest factors raised by

materialsin its files. We have noted that, as a general matter, the federal agencies

should construe pleadingsfiled before them so asto rai serather than avoidimportant

guestions. They should not adopt procedures that foreclose full inquiry in to the

broad public interest questions, either patent or latent.

Retail Store Employees Union, Local 880, v. FCC, 436 F.2d 248, 254 (D.C. Cir. 1970) (internal
citations omitted).

The Commission has repeatedly affirmed its goa of facilitating participation by the public
and the groups that represent them. For example, in its decision implementing the Children’s
Television Act, the Commission stated that one of its chief objectivesisto “encourage the public to
participate in promoting broadcasters compliance.” Policies and Rules Concerning Children's
Television Programming, 11 FCCRcd 10660, 10726 (1996). Similarly, in a recent NPRM, the
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Commi ssion proposed to enhance public noticerequirementsfor licensetransfer to encouragegreater
public participation. There, it found that “section 309 of the Act and Section 73.3580 of the Com-
mission’s rules are designed to promote public participation in the broadcast licensing pro-
cess....Section 73.3580 is designed to ensure that listeners and viewers will have a meaningful
opportunity to participate in the license assignment process.” Revision of the Public Notice Re-
quirements of Section 73.3580, Notice of Proposed Rulemaking, 20 FCCRcd 5420 (2005).

For these reasons, the decision to deny standing isasignificant departure from past practice
and policy. It must be reversed.
. THE COMMISSION’'S DECISION CONFERRING AN UNSOLICITED PERMA-

NENTWAIVEROFTHENBCOINCHICAGO ISARBITRARY AND CAPRICIOUS

AND MUST BE REVERSED.

The Commission’s unprecedented action of conferring an unrequested and unjustified
permanent waiver of the NBCO in Chicago is arbitrary and capricious and must be reversed.

Althoughthe Commission originally identified four bases upon which NBCO waliver requests
could be granted, thefirst threerequire affirmative showings asto financia conditions, which, quite
obviously, Tribune did not even attempt to provide. Tribune' srequest for temporary relief sought
to invoke the last of those four listed criteria, the so-called “catch al” provision. Thisrequires a
finding that denial of the application would disserve the purposes of the Commission’sNBCO, i.e,,
to foster competition and diversity. Second Report and Order, 50 FCC2d at 1085.

TheCommission’ sapplication of the permanent waiver criteriahasbeen parsimonious. Each

of thefour prior permanent waiverswasgranted only after the applicantsaffirmatively demonstrated
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the existence of afinancially threatened property.® Asthe Commission itself concedes, the “sole
justification [advanced by Tribune] is the existence of the pending [NBCOQO] rulemaking. MO&O,
123.

Since the Commission first adopted the NBCO in 1975, it has never granted an unsolicited
permanent waiver. It has never before granted a waiver without making detailed findings of fact.
In this case, the Commission does not even mention its own standard, much less make therequisite
factual determinations. Far from justifying itsextraordinary changein policy, the Commission does
not even alude to the case law it is abrogating. Its entire discussion of the decision consists of one
paragraph that does little more than state the obvious, which is that the cross-ownership is of long
standing and that the Commission has twice granted permanent waiversin large markets. On this
basis, the Commission concludes

that the nature of the market involved combined with the uniquely long-term sym-
biotic rel ationship between the broadcast stations and the newspaper warrants a per-
manent waiver. In thisregard, our examination of the record confirms "the myriad
public interest benefits that have resulted over the aimost 60 years of Tribune's
common ownership of WGN-TV, WGN(AM), and the Chicago Tribune in the
Chicago DMA." Inaddition, unlike Chicago, Tribuneknew at thetimeit created the
combinations in the other markets that they did not comply with the Commission's
rules and that divestiture ultimately was required unless those rules changed. We
conclude that in the unique circumstances present here, forced separation of the
Tribune, WGN-TV, and WGN(AM) would diminish the strength of important
sources of quality news and public affairs programming in the Chicago market and
that any detriment to diversity caused by the common ownership is negligible given
the nature of the market. Therefore, we conclude that the purposes of the rulewould
not be served by divestiture.

MO&O, 134.

16 Kortes Communication, Inc., 15 FCCRcd 1846 (2000); Columbia Montour Broadcasting Co. Inc.,
13 FCCRcd 13007 (1998); Fox Sations, Inc., 8 FCCRcd. 5341 (1993); Field Communications, 65
FCC2d 959 (1977).
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Because the Commission’ slogic here would apply to the sale of every grandfathered cross-
ownership, it does not follow existing waiver policy or create a new policy, but instead effectively
eliminatesthe Commission’ spolicy for the sale of cross-owned properties. Even moreimportantly,
the Commission’ s action contradictslongstanding agency precedents, including the central element
of the Commission’s 1975 NBCO decision. The coregod of that policy, as upheld by the Supreme
Court, was to obtain ever greater degrees of diversity via prospective operation of the NBCO, as
upheld by the Supreme Court of the United States. Abandonment of that policy without a detailed
explanation for the revised policy is further grounds for reversal.

A. Commission PrecedentsFor Permanent NBCO WaiversTurn On Factor sNot Present
Here

The Commission’s decision does not discuss, and cannot be reconciled with, the history of
the Commission’ s adoption, implementation and enforcement of the NBCO. For this reason, Pe-
titioners quote at length from the Commission’ s decision in Capital CitiessABC, Inc., 11 FCCRcd
5841 (1995), a case in which the applicant had afar more compelling case for a permanent waiver
than the one requested here,’” and in which the applicant presented a detailed public interest
showing, including commitments for public service not present here:

In the Order adopting the daily newspaper cross-ownership rule, the Commission
noted that the term public interest encompasses many factors, including “thewidest
possible dissemination of information from diverse and antagonistic sources.”
Second Report and Order, 50 FCC 2d at 1048 (quoting Associated Pressv. United
Sates, 326 U.S. 1, 20 (1945)). While the promotion of diversity in programming
service was of primary concern to the Commission in establishing this rule, the
Commission also sought to prevent undue concentration of economic power. Id.
at 1080. Although the Commission required immediate divestiture only in
instances where it deemed the combinations “egregious,” it made clear that

"The newspapers in question were not the dominant properties in the market, and the cross-
ownershipsinvolved only radio stations.
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“once a sale is to take place, the rule would require a split in an existing
[grandfathered] combination” and“ will apply to all applicationsfor assignment
or transfer ....” 1d. at 1076. Upon reconsideration we reaffirmed thisrequirement,
Second Report and Order Recon., 53 FCC 2d at 591 n. 6 (“1f existing combinations
arevoluntarily sold, it must be to separate buyers.”), and it has been upheld by the
Supreme Court and subsequently reiterated by the Commission. See FCC v.
National Citizens Comm. for Broadcasting, 436 U.S. 775 (1978); see also Fox
Television Sations, Inc., 8 FCC Rcd at 5347-48 (The rule was thus crafted ... to
apply prospectively to new ownership patterns however created, whether by initial
application and construction or by acquisition through assignment or transfer of
control.”); Washington Star Communications, Inc., 54 FCC 2d 669, 672 (1975)
(The rule “prohibit[s] the creation of new newspaper-broadcast cross-ownerships
in the same areaand the perpetuation of ... existing combinationsthrough voluntary
assignments or transfers to a single party.”).

We adopted this approach because we believed that any new licensing
should be expected to add to local diversity. Second Report and Order, 50 FCC
2d at 1075. The Supreme Court noted that this “change in the Commission's
policy toward new licensing offered the possibility of increasing diver sity without
causing any disruption of existing service,” and held that, “[i]n light of these
considerations, the Commission clearly did not take an irrational view of the
public interest when it decided to impose a prospective ban on new licensing of
co-located newspaper-broadcast combinations.” FCC v. National Citizens
Comm. for Broadcasting, 436 U.S. at 797. Furthermore, wedid not consider the
requirement to split up grandfathered combinationsupon their saleto beunduly
harsh because any decision to sell an existing combination would betaken by the
owner on an entirely voluntary basis. Second Report and Order, 50 FCC 2d at
1076.

Capital Cities/ABC, Inc., 11 FCCRcd at 5885-86. (Emphases supplied.)
In rejecting the requested waivers, the Commission also discussed in detail the relevant
criteriaand precedents, all of which aredirectly at odds with the Commission’ sholding in this case:

...[A]t the time we adopted the newspaper-broadcast provision, we also
specified four instances in which we would consider permanent and temporary
waivers of thisrule: * * * * Under the fourth waiver category, we stated that we
would examine any “special circumstances’ advanced by the party has having a
bearing on the appropriateness of granting waiver. Second Report and Order, 50
FCC 2d at 1085 n. 47, and we also clearly indicated that parties should not seek a
waiver premised on views rejected at the time we adopted the rule. 1d. at 1085;
Second Report and Order Recon. 53 FCC 2d at 593. We have subsequentlyreiter-
ated that “ wewill not relitigatein waiver casesissuesthat were settled by the Se-
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cond Report and Order.” Hopkins Hall Broadcasting, 10 FCC Rcd at 9766; see

also Fox Television Sations, Inc., 8 FCC Rcd at 5348.

* * * * Commission precedent has established that a permanent waiver

of therule entails a “ considerably heavier” burden of justification than a tem-

porary waiver, see Hopkins Hall Broadcasting, 10 FCC Rcd at 9764; Fox Tel-

evision Stations, Inc., 8 FCC Rcd at 5348 (citing News America Publishing, Inc.

v. FCC, 844 F.2d 800, 803 (D.C. Cir. 1988)), and that such a waiver would not

be granted absent “ highly unusual facts,” News America Publishing, Inc. v.

FCC, 844 F.2d at 803, or “extraordinary circumstances.” Metropolitan Council

of NAACP Branchesv. FCC, 46 F.3d at 1163. Indeed, the Commission has stated

that it would waive this rule only in situations where its application would be

“unduly harsh.” Second Report and Order, 50 FCC 2d at 1077; NewCity

Communications of Massachusetts, Inc., 10 FCC Rcd at 4986 n.8.

Id., 11 FCCRcd at 5886. (Emphases supplied.)

As is clear from the foregoing passage, the Commission’s policy is firmly against any
decision which allows the transfer of a cross-ownership because it does not add to local diversity.
The burden on the Commission in acting sua sponte to grant Tribune a permanent waiver is
“considerably heavier” than that which would support atemporary waiver, and must be supported
by “highly unusual facts.” It cannot be met by relitigating arguments considered and rejected by
the Commission.

B. The Commission’sRationalefor Granting a Permanent Waiver Effectively Overrules
the Commission’s 1975 Second Report and Order Adopting the NBCO.

The Commission decision in this case was based on two allegedly unique characteristics of
Tribune’ sapplications. Infact, each of them apply to every existing grandfathered cross-ownership.
Thus, the decision in this case effectively eliminates the Commission’s current policy.

Thefirst thing to which the Commission pointsisthat the Chicago cross-ownershipisalmost
60 years old. But venerability is not a distinction; it is a unifying characteristic of cross-owned

properties. By definition, every grandfathered cross-ownership was present when the Commission
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initiated its NBCO proceeding in 1970, and in practice, all of them date back to at least 1960.
Moreover, the Commission considered - and decisively rejected - this claim asabasisfor allowing
cross-ownership. See Second Report and Order, 50 FCC2d at 1066-67.

The Commission’s second consideration is that Tribune did not know at the time that it
created the Chicago cross-ownership that the Commission would later prohibit the sale of those
properties to a single purchaser. This, too, is not a distinction of any kind, but is true of every
grandfathered cross-ownership. So also wasthisargument was considered and regj ected by the FCC
and the courts as abasisfor relief. See Second Report and Order, 50 FCC2d at 1066-67.

Plainly, there is absolutely nothing in the record which is different from what any cross-
owned applicant could show, much lessanything “ highly unusual.” Nor hasthe applicant made any
special commitmentsto justify thelesser diversity resulting fromthetransfer of the cross-ownership
to a single purchaser. And there is not the slightest suggestion in the record that the Chicago
properties are in financia distress.

C. The Commission’sEffort to Distinguish Fox and Field isBelied by Agency Precedent.

The only effort the Commission has made to address its precedent is in one sentence and
afootnote, which read as follows:

Asthe Transfereespoint out, "the Commission hasgranted apermanent waiver of the

[NCBO] rulefor common ownership of a newspaper and atelevision station in the

very market at issue here--the third largest market in the country--as well asin a

similar market."®

% Application BTCCT-20070501AGE, Transferee's Exhibit 18 (Request for Waiver)

at 38-39, citing Fox Sations, 8 FCC Rcd. 5341 (1993); Field, 65 F.C.C.2d 959
(1977). Althoughthosedecisionsinvolved distressed stations, they aresimilar inthat

'8 |t isimpossible to imagine that the Commission would find that a 47 year-old cross-ownership
islessworthy of being preserved than a 60 year-old cross-ownership.
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they involve large, competitive, and diverse TV markets. See id. ("The market at
issue here contains significantly more mediacompetition and diversity than the New
Y ork City market analyzed in 1993 and the Chicago market analyzed in 1977.")

MO&O, at 134.

The Commission’s discussion of its prior decisions is misleading and incomplete. Here
again, the Commission’ s controlling analysisin the Capital CitiesABC, Inc. decision shows that
market size was barely relevant, if at all, to the two permanent waivers at issue, and that financial
distress and the viability of the properties was central to the decision to grant waivers. Moreover,
the Commission placed great weight on the fact that both involved the reacquisition of the
properties by prior owners:

[W]e have waived the rule only twice in the past twenty years. In 1977 wewaived
the rule to alow the publisher of two daily newspapers in Chicago to reacquire
control of UHF station WFLD-TV, Chicago, noting that reacquisition of the station
did not constitute anew ownership pattern. We also noted that the station involved
inthewaiver request had only recently becomefinancially viable, and that the sale
occurred as a result of “the complete liquidation” of the assignor. Field
Communications Corp., 65 FCC 2d at 960-61. Likewise, in 1993 we waived the
rulein order to allow the owner of WNYW-TV, New Y ork, New Y ork to continue
to control that station after reacquiring the New York Post. In that case evidence
demonstrated that this ownership might be crucial to the newspaper's survival and
we therefore granted waiver in order to preserve amedia“voice.” Fox Television
Sations, Inc., 8 FCC Rcd at 5342, 5350.

Capital Cities/ABC, Inc., 11 FCCRcd at 5887.*

The Commission went on as follows:

See Hopkins Hall Broadcasting, Inc., 10 FCCRcd at 9764, 9766 (“The exigencies of those
particular cases (i.e., astruggling UHF station in Chicago; abankrupt newspaper in New Y ork) are
not present in this case. No evidence has been presented that either WLIJ or the Times-Gazette is
suffering financially. Likewise, there is no former relationship and no financial tie between the
property to be acquired and the buyer, asthere wasin Fox and in Field. Furthermore, the asserted
public benefit is one that was considered before and rejected when we adopted the present rule.”)
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* * * *[]]1n our Second Report and Order, we noted that “once asaleisto
take place, therulewould requireasplitinan existing combination. No divestiture
would be effected nor hardship created since this is a voluntary action by the
seller.” 50 FCC 2d at 1076. Thus, contrary to Disney's assertions, it is quite
obvious that the Commission, in the Second Report and Order and the cases
implementingit, did not limit application of theruleto transfersthat resulted in new
combinations, but al so to thosethat resulted in new owner ship of old combinations,
noting that “any new licensing should be expected to add to local diversity” and
that the rule would therefore * bar combinations that would not do so.” Id. at 1075
(emphasis added). While granting this waiver will not create a new combination,
the merger will result in new ownership of the relevant media properties. This
makes Disney's waiver requests distinguishable from both Fields and Fox, where,
as previously mentioned the entity seeking to acquire one of the media properties
had previously controlled the property or had a continuing financial interest in it.
Fox Television Sations, Inc., 8 FCC Rcd at 5342; Fields Communications Corp.,
65 FCC 2d at 961.

Id., 11 FCCRcd at 5889-90;
Thus, the Commission’s own precedent decisively rgects the very analysis now offered in
support of the grant of a permanent waiver. The Commission has not attempted to address this

dispositive case law or offer any reasons why it should now be abandoned.
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CONCLUSION
Wherefore, the Commission shouldreverseand vacateitsNovember 30, 2007 decision, grant
the relief requested here and grant all such other relief as may be just and proper.

Respectfully submitted,

AngelaJ. Campbell.

Coriell S. Wright

Institute for Public Representation
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C. 20001
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ATTACHMENT A



Dec 28 07 09:56a  Charles Benton 773-2756761 p2
uee 2/ ZUUY J:ULPH Media Access Project (202) 466-7656

DECLARATION OF CHARLES BENTON

My name is Charles Bettton.

I am a rcsident of Evanston, IL.

I am a regular viewer of the television stations serving the Chicago area, including WGN-TV.

I am a regular listener of radio stations serving the Chicago area, including WGN(AM)

I reside within the circulation area of The Chicago Tribune and regularly read that newspaper.
The FCC’s decision to grant the Tribune Company, and its subsequent transferees (*‘Tribune”™), a
ncw permanent waiver allowing common ownership of The Chicago Tribune, WGN-TV, and
WGN({AM) barms me by reducing the number of independent local media voices available in my
commumity that would otherwise exist.

It was not possible for me 1o opposc grant of a permanent waiver to Tribune at an earlier time
because Tribune did not request & permanent waiver and thus there was no notice that a
permanent waiver would be at issue.

This Declaration has been prepared in support of the foregoing Petition for Reconsideration.

Tilismmhm:tomypawmlhnwbdw,anﬁamndﬂlmdﬁpﬁnhyofpujuyofﬂe
laws of the United States of America.

- ekl

Charles Benton [
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ATTACHMENT B



DECLARATION OF BENNIE WHITEN, JR.

1. My name is Bennie Whiten, Jr. and I am a member of the United Church of Christ.
2. Iresideat B2 5 Cagpwwein® il Cawacsl LossD

3. lam aregular viewer of the television stations serving the Chicago area, including WGN-
TV.

4. Iam a regular listener of radio stations serving the Chicago area, including WGN(AM)

5. I reside within the circulation area of The Chicago Tribune and regularly read the
DEWSpaper.

6. The FCC’s decision to grant Tribune, and its subsequent transferees, a new permancnt
waiver to commonly own The Chicago Tribune, WGN-TV, and WGN(AM) harms me by

reducing the number of independent local media voices available in my community that
would otherwise exist.

7. This Declaration has been prepared in support of the foregoing Petition for
Reconsideration.

8. This statement is truc to my personal knowledge, and is made under penalty of pefjury of
the laws of the United States of America.

Date Executed: (2(2e (=%
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ATTACHMENT C



DEC-24-208S5 88:49 FROM: TN MEDIA 318-889-1127 TO: 12824667656 P.2

DECLARATION OF JAY LEVIN

1. My name is Jay Levin. I am a member of Media Alliance and a resident of Los Angeles.
2. Iresideat_ /075 ﬁ/ﬁﬂ//_ﬂj /@/ Ao%/'szﬂgj,é\, (I 520 %5

3. Iam aregular viewer of the television stations serving the Los Angeles area, including
KTLA.

4. 1 reside within the circulation area of The LA Times and regularly read the newspaper.

S. Tribune’s common ownership of 7he LA Times and KTLA harms me by reducing the
number of independent local media voices available in my community.

6. This Declaration has been prepared in support of the foregoing Petition for
Reconsideration.

7. This statement is true to my personal knowledge, and is made under penalty of perjury of
the laws of the United States of America.




Date Executed: Dec. 28, 2007

DECLARATION OF DAVID ADELSON

. My name is David W. Adelson. ] am a member of Media Alliance and a resident of Los
Angeles.

. Ireside at 245B 4™ Ave. Venice CA 90291.

. I am a regular viewer of the television stations serving the Los Angeles Area, including
KTLA.

. I reside within the circulation area of The LA Times and regularly read the newspaper.

. Tribune’s common ownership of the L4 Times and KTLA harms me by reducing the
number of independent local media voices available in my community. As a result of the
FCC’s de facto grant of Tribune’s cross-ownership waiver requests, The LA Times and
KTLA will be commonly owned for at least two years and possibly permanently.

. This Declaration has been prepared in support of the foregoing Petition for
Reconsideration.

. This statement is true to my personal knowledge, and is made under penalty of perjury of
the laws of the United States of America.
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Certificate of Service

|, Andrew Jay Schwartzman, hereby certify that on this 31% day of December, 2007, a copy of the
foregoing Petition for Reconsideration was served by first-class mail, postage prepaid, upon the

following:

Newton N. Minow

R. Clark Wadlow

Mark D. Schneider
Jennifer Tatel

Sidley Austin LLP
1501 K Street, NW
Washington, DC 20005

John R. Feore Jr.

John S. Logan

Dow LohnesPLLC

1200 New Hampshire Avenue, NW
Suite 800

Washington, DC 20036

Samuedl Zé€ll

Two North Riverside Plaza
Suite 600

Chicago, IL 60606

David P. Fleming

Senior Legal Counsel, Gannett Co., Inc.
General Counsel, Gannett Broadcasting
7950 Jones Branch Drive

McLean, VA 22107

Marc S. Martin

Martin L. Stern

Kirkpatrick & Lockhart Preston Gates EllisLLP
1601 K Street, NW

Washington, DC 20006

Richard T. Kaplar
Medialnstitute

2300 Clarendon Blvd.
Arlington, VA 22201

Crane H. Kenney

Roger Goodspeed
Charles J. Sennett
Elisabeth M. Washburn
Tribune Company

435 N. Michigan Avenue
Chicago, IL 60611

Richard E. Wiley
James R.. Bayes
Martha E. Heller
Wiley Rein

1776 K Street, NW
Washington, DC 20006

John F. Sturm

Newspaper Association of America
4401 Wilson Boulevard

Arlington, VA 22103

Paul J. Boyle

Laura Rychak

Newspaper Association of America
529 14™ Street, NW

Washington, DC 20045-1402

Henry Goldberg

Goldberg Godles Wiener & Wright
1229 19" Street, NW

Washington, DC 20036

/sl

Andrew Jay Schwartzman
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