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Washington, DC 20006

Tel: 202 303 1000
Fax: 202 303 2000

January 15, 2008
VIA E-MAIL EX PARTE

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
Room TW-325

445 12" Street, S.W.

Washington D.C. 20554

Re: WC Dkt. No. 06-125
Dear Ms. Dortch:

On January 14, 2008, the undersigned and Jonathan Lechter, on behalf of Time Warner
Telecom Inc., Anna Gomez and Marybeth Banks of Sprint Nextel Corporation, John Heitmann on
behalf of Nuvox Communications and Colleen Boothby on behalf of Ad Hoc Telecommunications
User’s Committee met separately with (1) John Hunter, Senior Legal Advisor to Commissioner
McDowell, and (2) the following members of the Wireline Competition Bureau staff: Albert Lewis,
William Dever, Tim Stelzig, Jay Atkinson, Jim Lichford, Steven Funkhouser, R.H. Smith, Pam Arluk
and Jay Atkinson.

The attached presentation formed the basis of the meeting.

Pursuant to Section 1.1206(b) of the Commission'srules, 47 C.F.R. § 1.1206(b), a copy of this
notice is being filed electronically in the above-referenced proceeding. Please contact meif you have
any questions.

Sincerely
/s

Thomas Jones

Willkie Farr & Gallagher LLP
1875 K Street, N.W.
Washington, DC 20006
202-303-1111

NEW YORK WASHINGTON, DC  PARIS LONDON MILAN ROME FRANKFURT BRUSSELS
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Jay Atkinson
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Pam Arluk
Jay Atkinson.
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The Text of the FCC's Forbearance Order and Commissioner McDowell’ s Statement
Demonstrate that AT& T May Not Detariff Its Broadband Services Until The Merger
Conditions Expire

m  “The limited forbearance relief granted herein does not affect in any way the full force and
effect of the merger conditions adopted in the AT&T/BellSouth Order.” AT&T Forbearance
Order 2.

m  Commissioner McDowell understood this to mean that AT&T’s tariffs must remain in place:
“Upon the expiration of the voluntary merger conditions agreed to by AT&T as the result of its
merger with BellSouth, after December 29, 2010, AT&T will be relieved from existing
tariffing, price freeze and facilities discontinuance requirements for non-TDM-based business
broadband services.”

> AT&T’s only response to Commissioner McDowell’s statement is to assert that he was “presumably
unaware of the history and context of these merger commitments.” AT&T Opposition n.42.

m  Given Commissioner McDowell’s position, three (a majority) of the Commissioners voted
either to deny the AT&T forbearance petition outright (as Commissioners Copps and Adelstein
did) or clarified that AT&T could not give effect to the forbearance grant including detariffing
until the expiration of the merger conditions. Therefore, three Commissioners believed that
AT&T should comply with tariffing requirements for its broadband services until the merger
conditions expired.
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Courts Have Repeatedly Held That the Statements of a
Single FCC Commissioner Can Serve To Provide
Meaning to An FCC Order

m  The views and intent of commissioners must be accounted for in clarifying the
meaning of an order. Indeed, AT&T itself agrees that Commissioners’ statements are
Important guides to the meaning of agency orders. See AT&T Petition at 7.

m  Some Relevant Court Decisions
> See Allied Broad., Inc. v. FCC, 435 F.2d 68, 71 (D.C. Cir. 1970) (concluding that

the Commissioner’s “statement clearly indicated that CATV would be
considered a medium of mass communications...”).

> Cellnet Communication, Inc. v. FCC, 965 F.2d 1106, 1110 (D.C. Cir. 1992)
(relying on a single dissenting commissioner’s view of the meaning of the
majority’s order to interpret that order).

> Democratic Nat’l Comm. v. FCC, 717 F.2d 1471, 1479 (D.C. Cir. 1983) (relying
on commissioners’ concurring statements to interpret an FCC order).
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The Underlying Purpose of the Merger Conditions
Mandates Continued Tariffing Requirements

> Commissioners Copps and Adelstein believed the special access merger conditions were necessary to

— constrain AT&T’s market power over special access;
- to improve the effectiveness of the dominant carrier regulation (including tariffing regulation) then-
applicable to AT&T and
— address pattern of flawed, baseless FCC decisions to eliminate constraints on AT&T’s market
power.
—  Commissioner Adelstein Merger Order Separate Statement: The merger conditions were
intended to “try and rectify years of decisions that have undercut competition.”
—  Commissioner Copps Merger Order Separate Statement : There have been many cases where
“the FCC couldn’t act quickly enough to approve every call to deregulate” and “[n]Jowhere is
the FCC’s folly in de-regulating without ensuring competition more apparent than in the
special access market.”
- Both Commissioners argued in their joint statement on the Forbearance Order that that ruling
was incorrect and a product of the flawed forbearance process.
> Since dominant carrier tariffing requirements form the foundation of the regulatory system that
Commissioners Copps and Adelstein sought to enhance, their elimination would “diminish” or
“supersede” the merger conditions.
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Detariffing “ Diminishes’ or “ Supersedes’ The Merger
Conditions

m If AT&T is permitted to detariff its broadband services, the
special access conditions will be “diminished or “superseded”
because

» Protection against AT&T price and non-price discrimination
will be eviscerated.

- AT&T’s shift to private and confidential contracts introduces a new,
less effective regulatory regime which “supersedes” the public
tariffing regime.

» The conditions, on their face, require the filing and
maintenance of tariffs. The conditions simply would not
make sense and could not be implemented if AT&T is

permitted to detariff its special access services.
WILLKIE FARR & GALLAGHER v
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Special Access Condition 2

m This condition states that AT&T shall not increase rates for

services offered “pursuant to, or referenced in TCG FCC Tariff
No. 2”

m By its terms, this condition requires that AT&T maintain its
TCG tariff. If these services are no longer offered under tariff,
the condition no longer applies on its face.

m TCG, while operating as an AT&T CLEC in BellSouth territory
pre-merger, is owned by the in-region ILEC post-merger,
providing AT&T the opportunity to engage in discrimination
post-merger.
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Special Access Condition 3

= This condition prohibits AT&T from providing “any special access
offerings” to its wireline affiliates that are not available to unaffiliated
entities “on the same terms and conditions.”

m At the time the condition was drafted, AT&T filed and maintained tariffs to
give effect to this condition and there is every reason to believe that tariffing
Is an implicit requirement of this condition.

m The elimination of tariffing will make this condition difficult if not
Impossible to enforce because there will be no way for competitors or the
Commission to know the terms and conditions received by AT&T’s affiliate.

m |t cannot be that the annual merger certification requirement would be
sufficient to ensure that AT&T is not discriminating in favor of its affiliate.
If this were the case, the Commission could do away with tariffs for all of
AT&T’s special access services, including TDM-based services.
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Special Access Condition 4

m This condition states that AT&T may not provide a
“contract tariff service” to its affiliate unless and until it
certifies that it provides the same service “pursuant to that
contract tariff” to an unaffiliated customer.

m On its face, the terms of this condition will clearly be
“diminished” or “superseded” If “contract tariffs” are
eliminated.

m Without contract tariffs, it will be more difficult, if not
Impossible to determine whether AT&T Is discriminating
In favor of i1ts affiliate.
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Special Access Conditions5 and 6

m Condition 5 states that AT&T “may not increase the rates in its interstate
tariffs, including contract tariffs...as set forth in tariffs amended
subsequently in order to comply with the provisions of these commitments.”

» AT&T cannot comply with the prohibition against “increasing the rates
In its interstate tariffs” if such tariffs no longer exist.

m Condition 6 states that AT&T must reduce its Ethernet rates as set forth In its
“tariffs” and that AT&T must file “all tariff revisions necessary to effectuate
this condition.”

» AT&T cannot retain the “tariff revisions necessary to effectuate” this
condition if it does not have tariffs on file.

m The purpose of both of these conditions is to constrain AT&T’s market
power so that it will not raise special access prices. The effectiveness of this
constraint will no doubt be “diminished” if AT&T does not have to file
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Special Access Condition 7

m This condition expressly prohibits AT&T from opposing mediation requests
or accelerated docket requests concerning the prices, terms and conditions in
Its “interstate special access tariffs and pricing flexibility contracts.”

= Without tariff filing obligations, this condition has no meaning on its face.

= [n the absence of a tariffing requirement, customers will have no basis for
requesting mediation or accelerated docket treatment on the basis of
discriminatory treatment as customers will be unaware of the rates, terms and
conditions AT&T offers to other customers or its affiliates under its private
contracts.

m By contrast, if tariffs are required, a customer could view the tariff once it is
filed, determine whether the structure or pricing level is discriminatory and
file a complaint immediately.
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Special Access Condition 8

m Condition 8 establishes a prohibition against certain “access
ratio terms” in “any pricing flexibility contract or tariff filed
with the Commission.”

m Absent such tariffs or contract tariffs, this condition has no
meaning and would impose no obligation on AT&T.

m AT&T’s promise not to include access ratio terms in its private
contracts diminishes the effect of Condition 8 because it will be
Impossible detect violations of this commitment absent a public
tariff filing obligation.
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Special Access Condition 9

m Special Access Condition 9 requires that AT&T “file one or
more Interstate tariffs that make available to customers
of...Ethernet service reasonable volume and term discounts
without minimum annual revenue commitments (MARCS) or
growth discounts.”

m AT&T admits that this condition requires the filing of tariff, but
argues that this condition can be met by filing and then
withdrawing the tariff.

m The more likely interpretation is that the Commission intended
that AT&T file and maintain that tariff until the expiration of
the merger commitments.
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The TWTC and CompTel Petitionsfor Declaratory
Ruling Are Not Untimely Petitions for Reconsideration

m  AT&T Allegation: The petitions for declaratory ruling should be treated as untimely
petitions for reconsideration because the petitions seek to delay the “effective date”
of the Forbearance Order until 2010.

m Response: The fact that the Forbearance Order “took effect” pursuant to its ordering
clauses on Oct. 11, 2007 has no bearing on whether AT&T may “give effect” to that
forbearance and withdraw its tariffs.

> The “effective date” established by the ordering clauses only relates to when
petitions for reconsideration or review must be filed. Relief provided to carriers
through Commission action is often delayed for a certain period of time or until
other conditions are fulfilled. See e.g., Qwest UNE Forbearance Order, IXC
Non-Dominance Order.

> AT&T admits that it may not “give effect” to the pricing relief provided by the
Forbearance Order until 2010; there is no reason that detariffing relief may not
be delayed as well.

> The Forbearance condition states that AT&T may not “give effect” to the relief
provided. This is so regardless of whether the FCC’s Forbearance order is
“effective.”
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Requiring AT& T to Retain Its Tariffs Does not “ Forestall,
Nullify or Prgudge’ the Relief Received in the Forbearance
Order

m AT&T Allegation: A requirement for AT&T to maintain its tariffs would
mean that its forbearance petition was “forestall[ed]” “prejudg[ed]” and
“nullif[ied]” by the merger conditions.

m Response:

- The merger conditions in no way prevented the FCC from granting
AT&T’s petition. Rather, the conditions merely prevent AT&T from
giving effect to the grant, including detariffing, until the merger
conditions expire.

- AT&T has agreed to freeze its rates until 2010 pursuant to the merger
conditions, but AT&T provides no explanation as to why merger
conditions that prevent AT&T from increasing prices post-
forbearance would not unlawfully “forestall” “prejudge” or “nullify”
Its forbearance petition, while the conditions that preclude AT&T
from detarriffing would “forestall,” “prejudge,” or “nullify” its
forbearance petition.
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The FCC s Rgection of CompTel’s Proposed Forbearance Condition Has No Bearing
on Whether AT& T Must Maintain its Tariffs

m AT&T Allegation: Because the FCC rejected CompTel’s proposed language
which would have required AT&T to withdraw its pending forbearance

petition, the conditions as adopted permit AT&T to detariff its broadband
Services.

m Response:

> AT&T’s forbearance petition also sought relief for its interexchange
services, which Commissioners Copps and Adelstein supported, so it is
likely that they would not have wanted AT&T to withdraw its petition.

» There is every reason to believe that Commissioners Copps and
Adelstein believed that the “diminish” or “supersede” language adopted
was sufficient to prevent AT&T from withdrawing its tariffs.

» CompTel’s proposal would have barred AT&T from giving effect to
relief that “reduces” its merger obligation. This is synonymous with the

diminish” language actually adopted. WILLKIE FARR & GALLAGHER e
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AT& T’ s Recent Tariff Transmittals Withdrawing Thelir
Broadband Tariffs Must Be Regected

m First, as described previously, withdrawal of tariffs would “diminish” or “supersede”
AT&T’s special access merger obligations.

m  Second, AT&T’s transmittals seek to withdraw tariffs for services, in particular,
Ccross-connect services provided pursuant to its “expanded interconnection”
obligations, for which AT&T did not request and did not receive forbearance relief.
See e.g., SWBT FCC Tariff No. 73 § 25.7.5(A).

> The obligation to provide these services applies to all “Class A” LECs and are
not based on any finding of dominance or non-dominance.

> These services are not subject to competition because they provide a connection
between the ILEC’s network and the CLEC’s network in the central office.
Therefore, these services are a necessary prerequisite to special access
competition.

m Third, the FCC has an ongoing investigation into the RBOCs’ expanded
interconnection tariffs and that investigation will be undercut by the withdrawal of
tariffs.
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