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Exhibit 1: Part 1—FOIA Request 2007-177 Engineering

From: Patricia Quartey [Patricia.Quartey@fcc.gov] on behalf of FOIA
[FOIA@fcc.gov]

Sent: Wednesday, February 21, 2007 5:09 AM

To: wchavens@aol.com

Cc: Shoko Hair; Patricia Quartey

Subject: RE: Electronic FOIA (E-FOIA) Request Form

Dear Mr. Havens:

This acknowledges receipt of your Freedom of Information Act (FOIA) request filed with the
Federal Communications Commission (FCC). Your request has been assigned FOIA control
number 2007-177. Agencies are allowed 20 working days to respond to your request, extending
this period for an additional 10 working days under certain circumstances. See 5 U.S.C. §
552(a)(6)(A)(i) and 5 U.S.C. § 552(a)(6)(B)(i). We anticipate responding to your request on
03/20/07. If additional time is needed to respond to your request you will be notified.

If you have any questions concerning this notice, please call the FOIA Office at 202-418-0440.

FCC FOIA Office

*** Non-Public: For Internal Use Only *** ----- Original Message-----

From: Intelligent Transportation & [see item 12] [mailto:wchavens@aol.com]
Sent: Saturday, February 17, 2007 12:05 AM

To: FOIA

Subject: Electronic FOIA (E-FOIA) Request Form

Intelligent Transportation & [see item 12]
2649 Benvenue Ave

2-3

Berkeley, CA USA

94704

Phone Number: 510.841.2220
Fax Number:510.841.2226
Email Address: wchavens@aol.com

Date of Request: 16 February 2007

Intelligent Transportation & [see item 12] Requests:

7. All records in written (paper or electronic form) that pertain to: (1) all FCC "engineering"
(defined below [*]) that was used to consider or determine coverage and other technical
requirements stated in FCC Rule Section 80.475(a) in the form of said rule set forth below and any
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predecessor or successor form of said rule that applies to site-based AMTS (the "Rule"), for any
license application or license matter (any original, renewal, amendment, assignment or other
licensing application, or any challenge or complaint regarding any such application or any granted
license, or any other licensing related matter), (2) all formal and other education and experience of
all FCC staff persons who performed such "engineering," the identification of all computer
software used in the "engineering™ noted above, and the authority of such persons to perform such
engineering for the licensing matters involved, (3) the identification and description of the
document filing, storage, location, and maintenance system employed in item '1" in this sentence
above, and (4) the FCC person who made the recommendations and the ultimate decision of all
such licensing matters identified in item '1" in this sentence above.
The Rule:

Sec. 80.475 Scope of service of the Automated Maritime Telecommunications System
(AMTS).

(a) AMTS applicants proposing to serve inland waterways must show how the proposed
system will provide continuity of service along more than 60% of each of one or more navigable
inland waterways. Inland waterways less than 240 kilometers (150 miles) long must be served in
their entirety. AMTS applicants proposing to serve portions of the Atlantic, Pacific or Gulf of
Mexico coastline must define a substantial navigational area and show how the proposed system
will provide continuity of service for it. A separate Form 503 is not required for each coast station
in a system. However, the applicant must provide the technical characteristics for each proposed
coast station, including transmitter type, operating frequencies, emissions, transmitter output
power, antenna arrangement and location.

(1) Applicants proposing to locate a coast station transmitter within 169 kilometers (105
miles) of a channel 13 television station or within 129 kilometers (80 miles) of a channel 10
television station or with an antenna height greater than 61 meters (200 feet) must submit an
engineering study clearly showing the means of avoiding interference with television reception
within the grade B contour. See Sec. 80.215(h).

[*] "Engineering™ definition: (1) any determination of any sort by any means-- including by use of
manual or computer aided mathematical calculations, and including by use of computer generated
depictions or descriptions of estimated radio-signal propagation contours or levels-employed to
consider or determine "continuity of coverage™ "proposing to serve" "technical characteristics,"
"proposing to locate,” "engineering study" or any other matter of a technical nature in the "Rule"
defined above.

Item 7 above is clear.
Maximum Fee: $1,000.00

Listed In CFR 47:
If Yes Give Reasons for Inspection:

Is the requester entitled to a restricted fee assessment? No If Yes Give Reasons for Inspection:
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Any Additional Information and/or Comments: 12. Requesting parties ("Requestors™): (1)
Skybridge Spectrum Foundation, (2) Intelligent Transportation & Monitoring Wireless LLC, (3)
AMTS Consortium LLC, (4) James Stobaugh, and other interest holders in and joint-venture
contractors of entities 1, 2, and 3 above. All Requestors may be contacted via the contact
information supplied above.

Expedited action requested: This FOIA request pertains to some matters now pending, and others to
be pending, in formal proceedings before the FCC and US Courts, and the information sought by
the request is or may be of decisional importance in said proceedings. Such proceedings include
challenges of site-based licenses and license transactions and matters, as well possible prejudicial
and unlawful action by FCC staff that also may be of such decisional importance as well as
procedural importance in said pending or to be pending matters. The FCC is aware of all existing
challenges of site based AMTS licenses and license transactions. In addition, the FCC is aware that
its staff has asserted that it employed "engineering" as defined above in consideration and decisions
of applications under and rulemaking related to the Rule defined above, yet is has never indicated
any evidence thereof, nor upon past requests by parties involved with Requestors has FCC staff
produced any such evidence. Also, Requestors include a nonprofit Foundation pursuing plans for
use of AMTS for nonprofit charitable, scientific and educational purposes in the public interest
including in Intelligent Transportation Systems and environmental protection. Further, Requestors
seek to mitigate their damages caused by the prejudicial action noted below. For all these reasons,
Expedited Action is requested.

Prejudice and waiver asserted. Requestors assert (and in past and pending FCC proceedings have
asserted) that FCC staff involved in consideration and determination of matters that should be
reflected in documents requested by this FOIA request have, in formal and informal FCC
proceedings and matters, acted toward Requestors with prejudice, with unfair and unequal
treatment, and to block or hamper their rights to petition the government under FCC rules, the
Communications Act, and the First Amendment, and also have in such matters engaged in
prohibited ex parte communications in restricted proceedings in violation of FCC rules and the
Administrative Procedures Act with results that have seriously damaged Requestors in the past and
on an ongoing bases. Due to these acts of its staff, Requestors assert that the FCC has waived its
right to withhold documents based on the FOIA exemption in 47 CFR Sec. 0.457(e) "(e)
Interagency and intra-agency memorandums or letters, 5 U.S.C. 552(b)(5). . . ." Citing the US DOJ
website on FOIA:

" [W]here . . . [prior related] disclosure is made not in furtherance of a legitimate
governmental purpose, especially where it is not authorized under agency regulations, courts have
been particularly unsympathetic to agencies and have readily found that a waiver has occurred. See,
e.g., Cooper v. Department of the Navy, 594 F.2d 484, 487-88 (5th Cir. 1979); State of North
Dakota ex rel. Olson v. Andrus, 581 F.2d 177, 182 (8th Cir. 1978) ("selective disclosure™ found to
constitute waiver); Education/Instruccion, Inc. v. HUD, 471 F. Supp. 1074, 1081-82 (D. Mass.
1979)."

Response: any withheld documents explained. Requestors ask that the response to this FOIA
include a letter (1) that identifies clearly all documents within the scope of this request that were
found, or that are know or believed to exist but not searched, and that are not provided based on an
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exemption the FCC believe applies: without this, Requestors can not consider an appeal, and (2)
that identifies the exemption that the FCC believes applies and that considers the waiver position
that Requestors describe above.

Requestors have retained a copy of this FOIA request.

Server protocol: HTTP/1.1
Remote host: 192.104.54.5
Remote IP address: 192.104.54.5



EXH BI T 1: PART 2

Federal Communications Commission
Washington, D.C. 20554

April 3, 2007
Mr. Warren Havens
Intelligent Transportation
2649 Benvenue Avenue, 2-3
Berkeley, CA 94704

Re: FCC FOIA Control No. 2007-177

Dear Mr. Havens:

This letter responds to the Freedom of Information Act (FOIA) request of
Intelligent Transportation (Transportation), by e-mail message dated February 17,
2007 (Transportation Submission), which was received by the Commission’s
FOIA Control Staff on February 20, 2007, and assigned the above FCC FOIA
number. While initially that Submissionwas to be acted upon by March 20, 2007,
in an e-mail message on that date, our Division extended that date ten working
days to April 3, 2007, in light of the unusual circumstances cited in-that messages--

Claiming the informaton sought may be of decisional importance in matters now
pending or that may be pending before the Commission and the courts,
Transportation applied for expedited treatment of its Submission. In support of
that application, Transportation also contends that the requestors include a
foundation that plans to use its Automated Maritime Telecommunications System

(AMTS) for nonprofit, charitable, scientific, and educafional purposes and that
expedited action is needed on the Submission to mitigate certain alleged damages.

Under section 0.461(h)(2) of the Commission’s rules, expedited processing is
granted to a requestor demonstrating a compelling need that is certified by the
requestor to be true and correct to the best of his or her knowledge and belief.!
We dismiss the Transportation apy}nlication for such processing because it did not
include the required certification.

' 47 C.FR. § 0.46](h)(1). For purposes of this section “compelling need” means that “the failure to obtain the
requested records on an expedited basis could reasonably be expected to pose an imminent threat to the life or
physical safety of an individual” or “[w]ith respect to a request made by a person primarily engaged in
disseminating information, there is an urgency to inform the public concerning actoal or alleged Federal
Government activity.” See sections 0.461¢h)(3)(i)-(ii) of the Commission’s rules, 47 C.F.R. §0.461(h)(3)(i)-(ii).

* We also note Transportation did not either identify any imminent threats to an individual or establish that it was
primarily engaged in disseminating information. Under section 0.461(h)(4)(ii) of the rules, 47 C.E.R.
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While the scope of the Transporfation.Subwnission.is broad and it Jacks specificity . ...
in some areas, we understand it to include five general requests for Commission

records related to section 80.475 of the Commission’s Rules.® After summarizing

the parts of each request below, we provide our responses.

1. Engineering Emploved. Records were requested regarding the engineering
employed “to consider or determine coverage and other technical requirements” in
segments of what is now section 80.475" of the rules® and with reference to “any
predecessor or successor form of said rule that applies to site-based AMLS” for
any license application or “any other licensing related matter(s].”

Accordingly, we searched for records pertaining to the engineering employed to
“consider or determine” those matters in the course of the Commission’s
processing of AMTS license applications or “any other licensing related matter[s].”
In the course of these searches, we found one document in response to this part of
the Transportation Submission. Regarding the interference potential from AMTS
systems to TV recention. we fonnd and have enclosed a cony of the Tuly 1982
study of that potential which the Commission noted in its AMTS Rules First R&0.5
We did not locate other documents that respond to this part of the Submission.

2. Engineering Staff. Regarding “all FCC staff persons who performed certain
cngmeeu ing,”” records were requested on “all [thelr] formal and other education
and experience” and for records explaining “the authority of such persons to
perform such engmeering for the licensing matters involved.”

a. We were not able to find records 1de.nt1fy1ng those who _Pe:rfonned engmeenng

in connection with the licensing activities outlined in the Transportation

§0.461(h){(d)(ii), Transportation may file with the General Counsel an application for review within five (5} working
days of this dismissal of its application. See also section 1,115 of the Commission’s rules, 47 C.FR. §1.115.

347 CFR. §80.475.

* Specifically, Transportation first identifies a version of section 80.475(a) of the Commission's rules, 47 C.ER.
§80.475(a), that, based on an earlier version, became effective in 1991 and that the Commission partially deleied in
2002 (First Segment). See Amendment of Parts 2 and 80 of the Commission’s Rules Applicable 1o the Automated
Maritime Telecommunications Sysiem (AMTS), Gen. Docket No. 88-372, RM-5712, First Repart and Order, 6
FCC Red 437 (1991) (“"AMTY Rules First R&OF) and Amendment of thE Commission’s Kifles Concerniftg Marififne ~
Communications, PR Docket No. 92-257, Fiftlt Report and Order, 19 FCC Red 9918 (2002). Second,
Transportation identifies a version of section 80.475¢a)(1) that, based on an earlier version, became effective (as
$0.475(b)(1)) in 1986 and that, for the most part, remains in effect (Second Segment). See Reorganization and
Revision of Parts 81 and 83 of the Rules to Frovide a New Part 80 Governing the Maritime Radio Services, PR
Docket No. 85-145, Report and Order,G8 Rad. Rep. 2d @&ID1986).

3 -
47CFR §R0.475. [ FN 4 is incorrect. The FCC
® Sec AMTS Rules First R&0O, 6 FCC Red at 437. never modified the rule lawfully

under notice and comment: see
Exhibit 2 below.]
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Submission. Even if we could identify those who did such engineering work, we
would likely only find records of their education and experience in their Official
Persormel Folder or similar personnel files which are not routinely available for
public inspection under section 0.457(f) of the rules, 47 C.F.R. §0.457(f). If
Transportation seeks to inspect such personnel files, the request must contain a
statement of the reasons for such inspection and the facts in support thereof, See
section 0.461(c) of the rules, 47 CE.R. § 0.461(c).

b. Because we could not determine which, if any, of the identified staff persons did
the engineering involved, we were not able to search for records authorizing such
work. Under the Commission’s rules, however, we note that chief of the relevant
licensing bureau generally has delegated authority to perforn certain functions
including advising the Comimission on such engineering and technical matters.

3. Computer Software. Records were requested regarding the “identification of all
computer software used in the ‘engineering’” referred to in the first request above.
While the Commission makes available to ifs engineers and other staff computer
software, we could not find records of the software actually used for the
engineering referred in the first request above.

4. Document Systems. Records were requested with an “identification and
description of the document filing, storage, location, and maintenance system([s]
employed” for records covered by the first request above.

Commission records regarding the First and Second Segments of section 80.473,
their predecessor rules and their successor rules can be found in the files related to
the following three Commission proceedings: Private Radio (PR) Docket No. 85-
145, General Docket No. 88-372, and PR Docket No. 92-257,

(1) PR Docket No. 85-145. Such docketed materials are generally available
on the Commission’s website and-for inspection and copying at the Commission’s
offices. In accordance with the Commission’s records retention schedule,
however, the PR Docket No. 85-145 materials were forwarded for storage to a
Federal records center. With the passage of time, the PR Docket No. 85-145
materials are now under the exclusive possession and control of the National
Archives and Records Administration (NARA), 8601 Adelphi Road, College Park,
Maryland 20740. Because these materials are neither in our possession or our
control, they are not accessible pursuant to an FOIA request directed to this



agency. See Forsham v. Harris, 445 U.S. 169 (1980) and Sidney Gelb on Request
for Records, FOIA Control No. 9-232, Memorandum Opinion and Order, 18 FCC
2d 395 (1980). Should Transportation wish to access these materials through the
Civilian Record Branch of NARA, arrangements can be made by contacting that
office in writing or by telephone at (301) 837-3430

(2) General Docket No. 88-372. Such docketed materials are generally
available on the Commission’s website and for inspection and copying at the
Commission s offices. In accordance with Commission’s records retention

sC wever, these materials were forwarded for storage to the Nation
Records Holding Center (NRHC) in Suitland, Maryland. In view of the

Transportation Submission, however, we arranged for the NRHC fo return these
materials temporarily to the Commission’s headquarters at 445 12" Street, S W,
Washington, D.C. 20554. At that address and by advance appointment for not

more than thirty (30) calendar days from-the-data of thisletten, we will-melke-those -
files available for inspection and copying at applicable rates by Transportation of

its representative. Because such files are now available for inspection and copying
by Transportation or its representative under section 0.455 of the rules, 47 C.F.R.
§0.455, we need not provide them in response to the Transportation Submission
under section 0.461 of those rules, 47 C.F.R. § 0.461.

(3) PR Docket No. 92-257. Members of the public can find and duplicate
files in this open docket by visiting the Commission’s offices or by using the
Electronic Comment Filing System (ECFS) on its web site (www.fcc.gov). Thus,
the comments and other materials in such docketed proceedings are records that
are “roufinely available” for inspection under section (.453 of the Commission’s
rules. Because these materials are available under section 0.453, section 0.461 of
the Commission’s rules excludes them from those records that must be provided
under FOIA. Accordingly, we are not providing them in response to the
Transportation Submission.

Commission records relevant to the routine processing vfadministrative icensing
matters are available to the public at the Commission’s website (www.fcc.gov) or
through the Universal Licensing System (http://wireless.fcc.gov/uls) under section
0.453 if the Commission’s rules, 47 C.F.R. § 0.453. Records oflicensinyg wallers
under Part 80 and its predecessors prior to 1999 (such as carlier records related to
AMTS licensing) can be found in other databases that are available to the public
under either 0.453 or 0.455 of the Commission’s rules, 47 C.F.R. §§ 0.453, 0.455.




Because these materials are available under either section 0.453 or section 0.4553,
section 0.461 of the Commuission’s rules excludes them from those records that
must be provided under FOIA. Accordingly, we are not providing them in
response to the Transportation Submission.

5. Commission Personnel. Records were requested that identify “the FCC
person[s] who made the recommendations and the ultimate decision[s]” regarding
“all such licensing matters identified” in the first request above.

Specifically, records were requested on the “FCC person|s| who made the
recommendations and the ultimate decision[s]” regarding the engineering
“employed to consider or determine” the “coverage and other technical
requirements” stated in “any predecessor or successor form” of the First and
Second Rule Segments “that applied to site-based AMTS” in connection with the
handling of license applications and “other licensing related matter[s].” We were
not able to find records on those who made such recommendations. Those making

“ultimate decisions” on these matters inchide members of the Commission and
others acting pursuant to authority delegated by the Commission including groups
of such persons. We were not able to find records on the specific individuals or
groups that made such decisions.

Pursuant to Section 0 470(a)(1) of the Commission’s mles, 47 CLF.R. §0.470(a)(1),
commercial use requesters, such as Transportation, are to be assessed charges that
recover the full direct cost of searching for, reviewing, and duplicating records
sought pursuant to FOIA. The search cost associated with FOIA Control No.
2007-177 amounts to § 431.52, the fee for six hours of time spent by a GS-15
Attorney, pursuant to Section 0.467(a) of the Commission’s Rules, 47 C.ER.
§0.467(a). There are no other charges associated with yourrequest. Accordingly,

the total charge for processing your FOIA request is $ 431.52. The Financial
Management Division, Qffice of Managing Director, Federal Communications
Commission, will send you a bill for that amount in the near future. Payment by
your remittance made payable to the Federal Communications Commission is dus
30 days after receipt of the bill.

If you believe this to be a denial of your request, you may file an application for
review with the FCC’s Office of General Counsel within 30 days of the date of this
letter. 47 CF.R. §8 0.461(j) and 1.115.
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Questions regarding the foregoing may be referred to Allen A. Barna (202-418-
1536) of the Mobility Division.

Sincerely,

D

Thomas P. Derenge

Deputy Chief, Mobility Division

Wireless Telecommunications Bureau
Enclosure



Exhibit 2, Part 1: FOIA Request—2007-178 Deletion of Section 80.475(a)

From: Patricia Quartey [Patricia.Quartey@fcc.gov] on behalf of FOIA
[FOIA@fcc.gov]

Sent: Wednesday, February 21, 2007 5:14 AM

To: wchavens@aol.com

Cc: Shoko Hair; Patricia Quartey

Subject: RE: Electronic FOIA (E-FOIA) Request Form

Dear Mr. Havens:

This acknowledges receipt of your Freedom of Information Act (FOIA) request filed with the
Federal Communications Commission (FCC). Your request has been assigned FOIA control
number 2007-178. Agencies are allowed 20 working days to respond to your request, extending
this period for an additional 10 working days under certain circumstances. See 5 U.S.C. §
552(a)(6)(A)(i) and 5 U.S.C. § 552(a)(6)(B)(i). We anticipate responding to your request on
03/20/07. If additional time is needed to respond to your request you will be notified.

If you have any questions concerning this notice, please call the FOIA Office at 202-418-0440.

FCC FOIA Office

From: Skybridge Spectrum Foundation, others (see #12) [mailto:wchavens@aol.com]
Sent: Saturday, February 17, 2007 1:05 AM

To: FOIA

Subject: Electronic FOIA (E-FOIA) Request Form

Skybridge Spectrum Foundation, others (see #12)
2649 Benvenue Ave

2-3

Berkeley, CA USA

94704

Phone Number: 510.841.2220
Fax Number:510.841.2226
Email Address: wchavens@aol.com

Date of Request: 16 February 2007
Skybridge Spectrum Foundation, others (see #12) Requests:

7. All records in written (paper or electronic form) that pertain to: (1) all considerations, decisions,
and actions by the Federal Communications Commission itself, any delegated authority, and any
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individual employee or agent of the FCC, that were or may have been of decisional importance or
that reflect the procedures employed in the deletion of a the portion of FCC rule section 80.475(a)
set forth below (the "Deleted Rule™), or any part of the Deleted Rule, (2) the identification and
description of the document filing, storage, location, and maintenance system employed in keeping
the documents described item '1" in this sentence above, and (3) the names and positions of the FCC
employees who made any recommendations or the ultimate decision to delete the Deleted Rule, or
who are involved in maintaining the records described in item '2' of this sentence above.. Above,
"deletion,” "deleted," and "delete™ mean removal or disregarding of the Deleted Rule from use for
FCC licensing and other purposes regardless of the process used but including by removal of the
Deleted Rule from the official lists of FCC rules in effect published by the FCC and the
Government Printing Office.
The "Deleted Rule" is the portion of the following rule placed in triple brackets "[[[ 1]]."

Sec. 80.475 Scope of service of the Automated Maritime Telecommunications System
(AMTS).

(@) [[[ AMTS applicants proposing to serve inland waterways must show how the proposed
system will provide continuity of service along more than 60% of each of one or more navigable
inland waterways. Inland waterways less than 240 kilometers (150 miles) long must be served in
their entirety. AMTS applicants proposing to serve portions of the Atlantic, Pacific or Gulf of
Mexico coastline must define a substantial navigational area and show how the proposed system
will provide continuity of service for it.]]] A separate Form 503 is not required for each coast
station in a system. However, the applicant must provide the technical characteristics for each
proposed coast station, including transmitter type, operating frequencies, emissions, transmitter
output power, antenna arrangement and location.

Above is clear.
Maximum Fee: $1,000

Listed In CFR 47:
If Yes Give Reasons for Inspection:

Is the requester entitled to a restricted fee assessment? No If Yes Give Reasons for Inspection:

Any Additional Information and/or Comments: 12. Requesting parties ("Requestors™): (1)
Skybridge Spectrum Foundation, (2) Intelligent Transportation & Monitoring Wireless LLC, (3)
AMTS Consortium LLC, (4) James Stobaugh, and other interest holders in and joint-venture
contractors of entities 1, 2, and 3 above. All Requestors may be contacted via the contact
information supplied above.

Expedited action requested: This FOIA request pertains to some matters now pending, and others to
be pending, in formal proceedings before the FCC and US Courts, and the information sought by
the request is or may be of decisional importance in said proceedings. Such proceedings include
challenges of site-based licenses and license transactions and matters, as well possible prejudicial
and unlawful action by FCC staff that also may be of such decisional importance as well as
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procedural importance in said pending or to be pending matters. The FCC is aware of all existing
challenges of site based AMTS licenses and license transactions. In addition, the FCC is aware that
its staff have asserted that the Commission by due process has deleted the Deleted Rule, and that
Requestors and related parties have disputed this assertion in formal restricted proceedings based
on lack of evidence in rulemaking on AMTS of said deletion by due process. Also, Requestors
include a nonprofit Foundation pursuing plans for use of AMTS for nonprofit charitable, scientific
and educational purposes in the public interest including in Intelligent Transportation Systems and
environmental protection. Further, Requestors seek to mitigate their damages caused by the
prejudicial action noted below. For all these reasons, Expedited Action is requested.

Prejudice and waiver asserted. Requestors assert (and in past and pending FCC proceedings have
asserted) that FCC staff involved in consideration and determination of matters that should be
reflected in documents requested by this FOIA request have, in formal and informal FCC
proceedings and matters, acted toward Requestors with prejudice, with unfair and unequal
treatment, and to block or hamper their rights to petition the government under FCC rules, the
Communications Act, and the First Amendment, and also have in such matters engaged in
prohibited ex parte communications in restricted proceedings in violation of FCC rules and the
Administrative Procedures Act with results that have seriously damaged Requestors' lawful
interests in the past and on an ongoing bases. Further, Requestors allege that the statements of FCC
staff as to the Deleted Rule in various FCC decisions and releases is for unlawful purposes since
the Commission never authorized by due process said deletion, with results that have seriously
damaged Requestors' lawful interests in the past and on an ongoing bases. Due to these acts of its
staff, including the unlawful public disclosures noted above that relate to the deletion of the Deleted
Rule, Requestors assert that the FCC has waived its right to withhold documents based on the
FOIA exemption in 47 CFR Sec. 0.457(e) "(e) Interagency and intra-agency memorandums or
letters, 5 U.S.C. 552(b)(5). . . ." Citing the US DOJ website on FOIA:

" [W]here . . . [prior related] disclosure is made not in furtherance of a legitimate
governmental purpose, especially where it is not authorized under agency regulations, courts have
been particularly unsympathetic to agencies and have readily found that a waiver has occurred. See,
e.g., Cooper v. Department of the Navy, 594 F.2d 484, 487-88 (5th Cir. 1979); State of North
Dakota ex rel. Olson v. Andrus, 581 F.2d 177, 182 (8th Cir. 1978) ("selective disclosure™ found to
constitute waiver); Education/Instruccion, Inc. v. HUD, 471 F. Supp. 1074, 1081-82 (D. Mass.
1979)."

Response: any withheld documents explained. Requestors ask that the response to this FOIA
include a letter (1) that identifies clearly all documents within the scope of this request that were
found, or that are known or believed to exist but not searched, and that are not provided based on
an exemption the FCC believe applies: without this, Requestors can not consider an appeal of such
withholding, and (2) that identifies the exemption that the FCC believes applies and that considers
the waiver position that Requestors describe above.

Requestors have kept a copy of this request.

Server protocol: HTTP/1.1
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Remote host: 192.104.54.5
Remote IP address: 192.104.54.5



EXH BI' T 2, PART 2

Federal Communications Commission
Washington, D.C. 20554

April 3, 2007
Mr. Warren Havens
Skybridge Spectrum Foundation
2649 Benvenue Avenue, 2-3
Berkeley, CA 94704

Re: FCC FOIA Control No. 2007-178

Dear Mr. Havens:

This letter responds to the Freedom of Information Act (FOIA) request of the
Skybridge Spectrum Foundation (Skybridge), by e-mail message dated February
17, 2007 (Skybridge Submission), which was received by the Commission’s FOIA
Control Staff on February 20, 2007, and assigned the above FCC FOIA number.
While initially the Skybridge Submission was to be acted upon by March 20, 2007,
in an e-mail message on that date our Division extended that date 10 working days
to April 3, 2007, in light of the unusual circumstances explained in that message.

Claiming that the information sought may be of decisional importance in matters
now pending or that may be pending in proceedings before the Commission and
the courts, Skybridge applied for expedited treatment of its FOIA request. In
support of its application for expedited treatment, Skybridge also notes its plans to
use its Automated Maritime Telecommunications System (AMTS) for nonprofit,
charitable, scientific, and educational purposes and its desire to mmtigate certain
alleged damages.

Under section 0.461(h)(2) of the Commission’s rules, expedited processing is
granted to a requestor demonstrating a compelling need that is certified by the
requestor to be true and correct to the best of his or her knowledge and belief.’
We dismiss the Skybridge application for such processing because it did not
include the required certification.”

147 CER. § 0461(h)(1). For purposes of this section “compelling need” means that “the failure to obtain the
requested records on an expedited basis could reasonably be expected to pose an imminent threat to the [ife or
physical safety of an individual” or “[wlith respect to a request made by a person primarily engaged in
disseminating information, there is an urgency to inform the public concerning actual or alleged Federal
Government activity,” See sub-sections 0.461(h)(3)(1)-(ii), 47 C.F.R. § 0.461(h)(3)(i)-(ii).

2 We also note Skybridge did not either identify any imminent threats to an individual or establish that it was
primarily engaged in disseminating information, Under section 0.461(h)(4)(ii), 47 C.E.R. § 0461 (h)(4)(if),
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[The below is clear evidence that certain FCC staff deleted the subject rule section: the sine qua non
of AMTS from its start, in a purported Commission decision with no previous notice and comment as
required under the Administrative Procedures Act and related 47 USC and 47 CFR sections. Thus, the
subject rule section was unlawfully deleted. In the context of many related FCC staff actions, that
demonstrates egregious prejudice: windfall grants to incumbent AMTS licensees at expense of
geographic licensees, other competitors, and governmental integrity and rule of law.]

We understand the Skybridge Submission to include three general requests for the
Commission records. After summarizing the parts of each request below, we
provide our responses.

1. Removed Sentences Request. Regarding the first three sentences of an earlier
version of section 80.475(a) of the Commission’s rules, 47 C.F.R. §80.475(a), that
became effective in 1991 but that were later removed (“Removed Sentences™),
records are requested of materials that were "decisionally important” or that reflect
the procedures employed to remove these sentences or any part of them (a) “from
the [published] official lists of FCC rules in effect” and (b) “from use for FCC
licensing and other purposes.”

a. Removal From Published Rules.

(1) The Commission deleted the Removed Sentences from Part 80 of
its published rules in the Fifth Report and Order, PR Docket No. 92-257, 19 FCC
Rcd 9918, adopted March 13, 2002, and released April 8, 2002 (AMTS Fifth
R&QO). On March 13, 2002, the Commission released a public notice describing
the AMTS Fifth R&O (Fifth R&O Notice). Later that year, the Commission
published a summary of that Order in the Federal Register, 67 FR 48560, July 25,
2002). Paragraphs 47-50 (and associated footnotes) of the AMTS Fifth R&O
provide the basis for the Commission’s removal of these sentences from Part 80
and the records considered by the Commission in connection with these changes to
Part 80. While we could not identify any specific documents as being decisional in
this proceeding, the AMTS Fifth R&O outlines the previous Commission Qrders,
the comments filed, and ex parte filing as materials that the Commission
considered. We were not able to identify any further documents considered in this
proceeding,

(2) PR Docket No. 92-257 remains open as of this date. Accordingly,
the public can find and duplicate the comments filed in this docket at the
Commission’s offices or by using the Electronic Comment Filing System (ECES)
on its web site (www.fcc.gov). Thus, the comments and other materials filed in
such docketed proceedings are “routinely available” for inspection under section
0.453 of the Commission’s rules, 47 C.F.R. §0.453. Because these materials are

Skybridze may file with the General Counsel an application for review within five (5) working days of our dismissal
of its upplication for cxpedited processing. See also section 1,113 of the Commission’s rules, 47 C.ER. §1.115,
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available under section 0.453, section 0.461 of the Commission’s rules, 47 C.I'.R.
§ 0.461 excludes them from those records which must be provided under FOIA.
Accordingly, we are not providing them in response to the Skybridge Submission.

b. Removal From Use in Licensing. We were not able to find records
regarding the procedures employed by the staff to stop using the Removed
Sentences in their processing of license applications or their handling of
other licensing matters. Nevertheless, pursuant to section 1.427 of the
Commission’s Rules, 47 C.FR. § 1.427, final rules are effective 30 days
after publication of the rules in the Federal Register, unless otherwise noted.

2. Document Systems Request.

(a) Records are requested that pertain to the “identification and description
of the document filing, storage, Jocation, and maintenance system[s] employed” to
keep the documents sought by the above “Removed Sentences Request.”

(b) The Commuission employs the ECFS to file and store documents in
Private Radio Docket No. 92-257 and other open dockets. Members of the public
can find records identifying and describing the ECFS on the Commission’s web-
site (www.fcc.eov). Because these records are available on our website, they are
“routinely available” under section 0.453 of the Commission’s riles. Because they
are available under section 0.453, section 0.461 of the Comumission’s rules
excludes them from those records which must be provided under FOIA.
Accordingly, we do not provide them in response to the Skybridge Submission.

3. Commussion Emplovees Request.

(a) Records are requested that identify “the names and positions of FCC
employees” (1) “who made any recommendations or the ultimate decision to
delete” the Removed Sentences or (2) “who are involved in maintaining the
records” sought in the above Document System Request,

(b) Recommendations and Decisions. In our search, we were not able to
identify the staff member that recommended deletion of the Removed Sentences to
“Commissioners or to other Commission officials. The ultimate decision to delete
the Removed Sentences was made by those Commissioners who voted to adopt the
AMTS Fifth R&(Q: Chairman Michael Powell, Commissioner Kathleen Abernathy,
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Commissioner Michael Copps, Commissioner Kevin Martin, and Commissioner
Jonathan Adelstein.

(¢) Records Maintenance. Under section 0.231(i) of the rules, 47 C.F.R.
$0.231(i), the Comumission Secretary, acting under the supervision of the Managing
Director, serves as the official custodian of the Commission’s documents. The
current Managing Director is Anthony Dale and the current Commission Secretary
is Marlene Dorch. These persons are responsible for the maintenance of the ECFS
described above.

Pursuant to Section 0.470(a)(1) of the Commission’s rules, 47 CF.R. §
0.470(a)(1), commercial use requesters, such as Skybridge, are to be assessed
charges that recover the full direct cost of searching for, reviewing, and duplicating
records sought pursuant to FOIA. The search associated with FOIA Control No,
2007-178 amounts to $§ 287.68, the fee for fours hours of time spent by a GS-15
Attorney, pursuant to Section 0.467(a) of the Commission’s Rules, 47 C.ER.
§0.467(a). There are no other charges associated with your request. Accordingly,
the total charge for processing your FOIA request 18 § 287.68. The Financial
Management Division, Office of Managing Director, Federal Commiunications
Commission, will send you a bill for that amount in the near future. Payment by
your remittance made payable to the Federal Communications Commission is due
30 days after receipt of the bill.

If you believe this to be a denial of your request, you may file an application for
review with the FCC’s Office of General Counsel within 30 days of the date of this
letter. 47 C.F.R. §§ 0.461(j) and 1.115.

Questions regarding the foregoing may be referred to Allen A. Barna (202-418-
1536) of the Mobility Division.

Sincerely,

'lh70mas P. Dc-:renge

Deputy Chief, Mobility Division
Wireless Telecommunications Burean





