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purposes of calculating the ownership limit in the formula set out above, as previously proposed, we rely
upon an analysis that estimates the probability that a programming network will continue to operate
based on the number of subscribers it has at a point in time.'** The Commission previously proposed
using the methodology set forth in the Media Bureau Survival Study to calculate the minimum viable
scale and sought comment on this proposal.'® That study was based on survival analysis and is a
standard method used in the fields of economics, biology, and engineering. The study accounts for all of
the revenue sources that maintain the viability of the programming network, including international
distribution, and reflects the impact of advertising revenues, which may vary based on the markets where
the programming network is carried. It is based on an unbiased sample of networks that have launched
service and gained distribution.'® The data also account for the impact of DBS competition on the
carriage decisions of cable operators. For example, any competitive pressure from DBS that makes a
cable operator’s refusal to carry a particular programming network more costly will be reflected in an
increase in the odds of network survival. The study also accounts for the effect of vertical integration
with a cable operator on the viability of a network and the value of being associated with a successful
network (a “spin-6ff’)."® Because the study evaluates the viability of a network over its lifecycle
begmmng with its inception, it is able to account for the relatively small number of subscribers a network
requites to remain viable in its early stages, while accounting for the larger number of subscribers
necessary at later stages.*®

182 Keith Brown, How many viewers does a cable network need? A survival analysis of cable networks, 39 APPLIED
EcoN. 2581 (“Network.Survival Study"”). The study is based on the same data and method as a Media Bureau Staff
Research Paper (Keitli S. Brown, 4 Survival Analysis of Cable Networks, Media Bureau Staff Research Paper No.
2004-1 (“Medza Bureau Survival Study”) (rel. Dec. 7, 2004)).

18 2005 Second Further Notice, 20 FCC Red at 9420 9 84.

184 Erdem, Katzzand Morganiclam'l that the sample is biased because it is based on financially successful networks.
Compcast,March*16, 2007, Further Supp. Comments, Erdem, Katz, and Morgan Decl. at 36. However, the sample
irichides suecessﬂll as-well as unsuccessful networks and therefore is not biased. In fact, it is not possible to estimate
a survival modekbif the sample only.includes successful networks. Of the networks in the sample, 31.5 percent were
unsuccessful in the sense that they-exited. the market during the sample period. See infra § 56. The author of the
study attempted to obtam data on all n€tworks that were in existence during the sample period. While it is possible
that the author dld not obtain data on all networks, we are confident that the ‘majority of existing networks are in the
sample, Furthermore, the Méldia Bureau Survzval Stirdy lists all of the networks in the sample, and Comcast has
failed to identify any “unsuccessful” netwérks that should have been included in the sample but were not.

185 Network Survival Study, Table 2.

186 Erdem, Katz and Morgan claim that the study is not based on any underlying economic theory that would provide
a foundatidn-for.the estimation ethod, Comeast March 16, 2007 Further Supp. Comments, Erdem, Katz, and
Mdi"é'a'ﬁ'?Eebl‘ "afi36. I—Ic‘)wever,.economc theory examining the effect of uncertainty in a dynamic context on firm
declsxons‘ a well: developed afetl of econothics, indicates thatlongitudinal studies such as the Network Survival Study
that:an mcorpo;ate ‘stafe dependence are more appropriate tools than those that do not. State dependence occurs
when current actions are affected by past decisions and conditions; even after cortrolling for the explanatory
variables used in the model to describe current conditions. Jeffrey D. Wooldridge, Econometric Analysis of Cross
Section and Panel Data ( MIT Press 2002). For-example, Jovanovic illustrates the importance of the need to
account for the history of.firms when examining exit. Boyan Jovanovic, Selection-and the Evolution of Industry, 50
ECONOMETRICA 649-70 (1982). Dixit also uses dynamic optimization to develop a model explaining exit decisions
of firms. Avinash Dixit, Entry and 'Exit Decisions under Uncertainty, 97 J. OF POL. ECON. 620-38 (1989). In these
models, and thejr many derivativesioyer the interyening years, the cause of firm exit is unpredictable fluctuations in
cost,g,gl,emand onotherparameters..«See alsg.David B. Audretsch and Talat Mahmeod, The rate of hazard
conﬁ‘ontzng new firms ar;d;plants z%U”S manufacturzng, 9 REV. OF INDUS. ORG.-41-56 (1994); Rajshree Agarwal
and-Michael Go '&E The Evolution of} Markets and,Entry, Extt and Survival of Fi irms, 78 REV. OF ECON. AND STAT.
: 489“’98’( 1;996)! VExe'fmar Z[-I’i‘rhoﬁ' onrad Stahiatif] Michaerl Woywaode, Legal Form, Growth and Exit of West
German Firms - E’mpzmcal Results; far Manufacturing, Construction, Trade and Service Industries, 46 J OF INDUS.
(continued....)
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53. Wergject Erdem, Katz, and Morgan’s allegatlon that the study failed to address network
heterogeneity and account for the endogeneity of network decisions on cost and quality.”®’ This is a
curious position since the Media Bureau Survival Study discusses and estimates models that account for
these issues.’®® Unfortunately, there is not a statistical model that will address both issues

simultaneously. It is necessary to choose the lesser of two evils. In the end, we have chosen to rely on
the model that does not require strict exogeneity. We do so because one of the common causes of
endogeneity is a failure to control for unobserved characteristics that influence the probability of
survival.'"® We believe that relaxing the assumption on strict exogeneity is more appropriate than using
the model that requires strict exogeneity. Furthermore, we note that the peer-reviewed Network Survival
Study on which we base our calculations reports results only for the model that eases the assumption on
strict exogeneity.

54. We also reject Erdem, Katz, and Morgan’s contention that the study is flawed because it
does not explicitly model the source of dynamics and state dependence.!®® The Commission’s reasoning
behind the ownership limit is to ensure that the actions of a single cable operator cannot unilaterally
eliminate a network. Erdem, Katz, and Morgan’s suggestion that larger cable operators could ensure that
new networks grow more quickly is true only for those networks that the large cable operator chooses to
carry. However, it does not address our concern that the largest cable operator would be able to
effectively dictate which networks will be carried by all operators due to its ability to eliminate the
viability of networks that it does not carry. The source of the state dependence is very clear. For an
average cable network to be successful, it must reach a certain number of subscribers. While there may
be other means to meet Congress’ goal regarding the flow of video programming, the statute directs us to
use a limit on the size of a cable operator to accomplish the goal. Our limit i$ designed to ensure that a
large cable operator cannot unilaterally condemn a cable network by refusing carriage.

55. In order to use the Network Survival Study to estimate the minimum viable scale of a
programming network, it is necessary to choose the point in the network’s life at which to measure
viability, as well as the probability that the network survives past that point. We consider five years from
the launch of a network to be an appropriate point for measuring viability. In the course of its first five
years, a network will have-an opportunity to market itself to MVPDs, as well as to attract the attention of
consumers, advertisers, the investment community, and the popular press.’! On the other hand, we
believe that measuring viability at a later time (e.g., ten years) may be excessive. We have attempted to
choose a viability date that is bgyond the “start- up” phase and permits a programmer to establish itself,
but not so long that it attempts to ensure success for an extended period.

(Continued from previous page).
ECON. 453-88 (1998), Jose Mata and Pedro Portugal, The survival of new domestic and foreign-owned firms, 23
STRAT. MGMT. J. 323-43 (2002) ’Ehe estimation strategy is degsigned to model these fluctuations without assigning
an underlying cause to each ﬂuctuatlon In fact, we think it is nnpractlcal to obtain the precise reason that each
network failed and incorporate it into an empmcal model. The model we have chosen acknowledges the basic reality
that if a nétwork has sufficient subscnbers to generate revenue to cover its costs, failure is much less hkely

187

See supra note 186.
138 Media ‘Bureau Survival Study, Table 2. ,
189y effrey Wooldridge, Econometric Analysis of Cross Section and Panel Data, MIT Press, 2002, p. 50-51.

19 Comcast March 16, 2007 Further-Supp: Comments, Erdem, Katz, and Morgan Decl. at 36-37. As noted above,
state: dependence‘occurs when ‘ourrént actibns are-affested by pastdecisions and conditions, even after controlling for
the explanatory: vanables:ause&»m théiodél to: descnbe currént conditions. See supra note 186.

191 This is cons1st_ent w1fh TAC’s clamthat the success of programming networks is generally evaluated over a five-
to-seven—year txme honzon TAC éomments to the 2005 Second Further Notice at 16.
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56. Next, we must select an appropriate probability of survival.'®' The Network Survival study

 calculates minimum viable scale at survival probabilities of 50 percent, 70 percent, and 90 percent. We

 choose to base our limit on the average survifili#te b4 programming network observed in the
industry. 193 According to the Network Survival Study, from 1984-2001 the failure rate among the 305
networks in the sample was 31.5 percent,'®* indicating that 68.5 percent of networks in the sample
survived. Thus, we choose a survival probability of 70 percent at the five year mark as this is the closest
of the three choices we calculated to the number we observed in the study. In other words, we find that
the minimum viable scale is represented by the number of subscribers a network needs to serve after five

years in the market to have a 70 percent probability of survival.

57. We also need to decide which characteristics of a network should be taken into account
when calculating the survival probability. We use the survival probability for a network that is not
vertically integrated and is not a “spin-off” of an existing network. We exclude the effect of vertical
integration and “spin-offs” from the calculation in order to account for the additional difficulties faced by
independent and unaffiliated programming networks. Thus, we rely on empirical data indicating the
number of subscribers needed for a network with the characteristics specified above to have a 70 percent
probability of survival after five years. These choices lead to a minimum viable scale of 19.03 million
subscribers.'*’

3. Subscriber Penetration Rate

58. In 1999, the Commission estimated that the typical programming network had only a 50
percent chance of actually serving all available “open field” MVPD subscribers, based on lack of channel
capacity on cable systems, penetration of digital tiers, and other factors.'”® Today, that 50 percent chance
is much lower as a consequence of the proliferation of digital tiers on which new programming networks
are typically placed. When the impact of this digital tier placement is factored in with the number of
MSOs a network is able to reach, and the limited number of systems under each of those MSOs in which
they are given carriage rights, the result is a significantly lower penetration rate. In the present Order, we
calculate more precisely the percentage of subscribers a programming network will serve.

59. Several commenters dispute the Commission’s prior assumption that cable networks are
available to only 50 percent of the subscribers to the MVPD on which they are carried, an assumption the
Commission relied upon in determining that programmers need an open field equal to 40 percent of all
MVPD subscribers.'”’ AT&T contends that a number of programming networks are viewed by more

19270 derive estimates of programmers’ subscribership requirements, the Network Survival Study uses a
survival/duration model gﬁ:«i_t estimates a programming network’s probability of exit from the marketplace based on
different characteristics; including the network’s subscribership at specific points in time.

19 We chese a minimum viable scale and penetration rate that reflect the average cable network. Our calculations

provide a minimal amount of protection to average networks. Networks that choose high-cost strategies that require
a large number of subscribers to remain viable will not be protected under this ownership limit, contrary to the
allegations of Erdem, Katz and Morgan. Comcast March 16, 2007 Further Supp. Comments, Erdem, Katz, and
Morgan Decl. at 33; see supra note 49, Furthermore, even these networks are protected only for the first five years
of their existence. After those; five years, the ownership limit will-not provide them with a safe harbor in which they
can survive without carriage*by the largest MSO. ’ ’

194 That is, of all the networks in the sample at any time, 31.5 percent of them exited the market at some point.
Network Survival Study at 18, Table 1, .

195 Network Survival Study at 10 and Table 4 at 22. This figure will be inserted in the formula above for the variable
“MVS.”

196 1999 Cable Ownership Order, 14 FCC Red at 19114-18 1Y 40-50.
197 AT&T Comments to the 2001 Further Notice at 65-66; Time Warner Comments to the 2001 Further Notice at
26-28; Time Warner Reply Comments to the 2001 Further Notice at 18.
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than 50 percent of all MVPD subscribers. % AT&T also contends that competition in the MVPD market
has grown rapidly, which gives all cable operators strong incentives to secure carriage rights for new
programming that has received favorable consumer response.”” Additionally, AT&T asserts that
increased channel capacity resulting from the deployment of digital technology has greatly expanded
cable and non-cable outlets for programming and increased the demand for programming by cable
operators and other program purchasers and distributors.*® On the other hand, cable operators have
complained about capacity constraints because of the increased capacity demands of digital television,
including high definition television, and their need to increase the speed of data services they provide.
Time Warner maintains that the Commission’s reliance on average penetration numbers for all national
video programming services was misplaced because these subscribership numbers are not a valid proxy
for entrants’ probability of carriage success.””® Comcast argues that the Commission must clarify the
meaning of the success rate assumption before the Commission can rely on it.*” It further argues that the
fact that a network is denied carriage does not mean it was denied unfairly, and that the market factors
used to set the success rate do not have any relevance to whether cable operators are acting in an “unfair”
manner.”® Tt complains that the data used to establish the 50 percent rate was flawed and out of date, and
that the use of current data would yield a much higher rate.2%

201

60. We agree with commenters who contend that we must take into account tier placement and
other carriage arrangements when determining the open field necessary to ensure that the decision of a
single cable operator does not cause a network to exit the market. Accordingly, we take into account tier
placement in our current analysis, and recognize that many, if not most, new cable networks are placed
on a digital tier. A consequence of being placed on a digital tier versus one of the basic levels of service
with the greatest penetration rates is a much lower penetration rate. Previously the Commission relied on
a general 50 percent penetration rate for a new programming network that was based on an analysis
which ignored the increased difficulties of recently launched networks in obtaining distribution. Instead,

1% See AT&T Comments to the 2001 Further Notice at 65; see also Time Warner Comments to the 2001 Further
Notice at 26.

19 AT&T Comments to the 2001 Further Notice at 65
20 14 at 66.

291 See, e.g., NCTA Cornments,in Docket No, 98-120 (June 14, 2006) at 7-8, available at '
http:/gullfoss2:fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6518359837 (stating that cable
operators have:to.chgose among the content offered by broadcasters because of the “scarce available capacity;” the
competitive marketplace in which cable does business requires that operators use their capacity to promote services,
particularly in light of their decreasing market share); NCTA Comments in Docket No. 98-120 (June 12, 2006),
available at http://gulifoss2.fcc.gov/prod/ecs/retrieve.cgi?native_or pdf=pdf&id_document=6518359613 (stating
that-full carriage. of digital-signals would interfere with the ability of independent programmers to compete for
carriage on cable systeiis.); NCTA Comments in Docket No. 98-120 (June 8, 2006) at 2, 6, available at
http://gullfoss2.foc.geviprod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6518359266 (stating that full
carriage-of digital brdaac%l’s’f"’s‘i‘gpéi‘ifs' consumes cable capacity that would otherwise be available for other consumer
services); Ex Parte Letter from Wiillkie, Farr and Gallagher, LLP on behalf of Comcast (Nov. 15, 2004) at 2,
available at http:/gullfoss2;fcc. go":f[prod/ecfs/retﬁeve.cgi?native_or - pdf=pdf&id_document=6516882143 (stating
that full carriage of digital signals would interfere with the ability of Comeast to offer additional services, such as
VOIP).

2 Time Warner Comments to the 2001 Further Notice at 27 (arguing that low penetration rates in certain instances
were due to poor marketing, unappealing content, and recent market entrance).

% Comoast June 8, 2007 Further Supp. Comments at 3, 5-8.
24 14, at 11-15.
25 14 -at 15-19.
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the Commission calculated a value based on the penetration of a limited sample of successful
networks.® Because our minimum viable scale estimate is based on the survival probability of a
network five years after launch, our present analysis foeuses on the subscriber penetration that a network
is likely to achieve in that time frame. .

61. For this purpose, we use data from the Commission’s Cable Price Survey to estimate the
likely penetration of a programming network given its age.2” Thus, our new calculation is based on
empirical study of system carriage and tier placement of networks. The Cable Price Survey sampled 783
cable community units as of January 1, 2006. For each franchise, the respondent provides a list of the
programming networks that are carried, the tier on which each network is carried, and the number of
subscribers to the tier. By aggregating all of this information to the level of an MSO, we calculate the
fraction of each MSO’s subscribers who have access to a specific programming network.2® We then
calculate a weighted average of the MSO-specific penetration rates using the size of the MSO as the
weight. In this manner we construct an estimate of the fraction of MSO subscribers that have access to
the specific programming network on those MSOs that carry the network.?” The number of years since
the launch of each of the networks is also calculated.”® With this information it is possible to predict the
fraction of an MSQO’s subscribers a programming network is likely to have access to at any point in its
lifecycle. Due to the small number of programming networks in any single age category, we use linear
regression to develop a more robust estimate of the relationship between the subscriber penetration rate
and the age of a network. As described in the technical appendix, ordinary least squares estimation
yields:

Pen =0.0489 + 0.0493 - Age —0.0008 - Age’

The regression predicts that five years after launch a network will be available to 27.42 percent of the
subscribers of‘the MSOs that carry the network.2"! Thus, 0.2742 will appear in the formula above in
place of the vanable for penetration rate, “Pen”?2

62. 'We note that this calculation represents an average value for penetration after five years.
Alternatively, we could have chosen a value that reflects the typical penetration rate of either smaller or
larger networks. As the Commission previously has noted, some networks can survive with greater or

206 1999 Cable Ownership Order, 14 FCC Red at 19117 7 49.
207 This data is drawn from the Cable Price Survey as of January 1, 2006.

208 \We base our calculation on the responses of Comcast, Time Warner, Cox, Charter, Adelphia, Cablevision,
BrightHouse, Mediacom, Insight, Cable One, RCN, BellSouth, Knology, WideOpenWest, and WEHCO. These
firms-compriSe approximately 90 percent of cable subscribers. We are unable to account for DBS in this calculation
because we do not have information on the number of subscribers to the various tiers of service sold by each DBS
operator.

209 We exclude premium networks such as HBO and Showtime as well as high-definition and foreign language
networks. Premium networks operate on a significantly different economic footing than other networks since they
are sold individually to consumers. We exclude high-definition networks because this market remains in early
growth phases and does not provide sufficient long-term data to develop estimates. Foreign language networks are
exclhided since in'many cases the fixed costs of program production are recovered in the home countries of the
networks and therefore the need to recover fixed costs from U.S. distribution is lessened. Our estimation procedure
uses data on 135 programming networks.

10 12" Annual Video Competition Report, 21 FCC Red at 2622-43, Tables C-1 and C-2.

211 Dye to rounding, the listed regression coefficients do not generate exactly 27.42 percent, which is calculated
using the full precision of the regression coefficients.

212 Soe supra 9 40.
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fewer subscribers than the average.?!® Our direction under.the statute, however, is to protect the flow of

programming to consumers, while taking account of the efficiencies and benefits that may result from
increased ownership. If we selected a penetration rate more suitable for networks that can survive with
fewer subscribers, our calculations would result in a higher limit. Such a limit, though, would allow the
largest MSO to impede the flow of programming from networks that require an average amount of
subscribers or mote to survive, in contravention of our statutory mandate. Reliance on the penetration
rate for more widely distributed networks, on the other hand, would produce a lower horizontal limit
potentially maximizing the flow of programming to consumers, but also denying consumers the benefits
that result from economies of scale that cable operators can achieve through growth. Choosing an
average network penetration rate balances these two concerns and thus fulfills our mandate most
effectively.

4. Accounting for Coordinated Action

63. In 1999, the Commission implicitly used a coordination index of two because it was
concerned that two cable operators could jointly refuse to carry a programming network and therefore
prevent the network from becoming viable. The court rejected the Commission’s analysis and held that
the Commission must present empirical or theoretical evidence that coordinated action is likely in order
to sustain a limit based on a theory of joint action.

64. TAC asserts that the behavior of the two largest cable operators, Comcast and Time
Warner, is indicative of joint action. It contends that if one of the two cable operators agrees to carry'a
programming network, the other is likely to carry.it as well. In addition, TAC contends that if one of the
operators denies carriage, the other is very likely to deny carriage as well.** CFA claims that “[t]he
Court’s standard, which requires the Commission to demonstrate the virtual certainty of collusion in
analyzing the impact of two cable operators’ refusal to grant carriage, fails to recognize that when a small
number of firms are present in an industry, parallel actions accomplish virtually all of the anticompetitive
harm of collusive activity.”*"* Consequently, they propose that the Commission should assume that the
two largest firms engage in some level of coordination. Kang provides evidence that vertically integrated
cable operators are more likely to carry the recently launched programming networks of other vertically
integrated cable operators than are non-integrated cable operators. He states that this is evidence that a
group of cable operators might collectively deny carriage to a start-up programming network.*'® Ordover
and Higgins suggest that Kang’s results may be evidence that non-integrated cable operators favor non-
integrated programming networks rather than evidence of discrimination on the part of integrated cable
operators.”!” Erdem, Katz and Morgan argue that Kang’s study suffered from severe sample selection
bias and that his study fails to distinguish between large MSOs and all owners of multiple cable
networks. They also contend that Kang’s conclusion that vertically integrated cable operators are likely
to collude, causing harm to consumers and reduced entry by new networks, does not necessarily follow

13 2001 Further Notice, 16 FCC Red at 17323 9 13.
24 TAC Comments to the 2005 Second Further Notice at 29.

#15 CFA asserts that the Commission should continue to use the open field approach, and account for both Comcast
and, Time Warner in its analysis, not just the top'firm as it has in the past. CFA maintains that the Commission
should include Comoast and Time Warner in its open field analysis because “[n]o current programmer denied
carriage by either of the top two firms has come close to achieving the necessary reach to atiract advertising on the
scale that is widely recognized as thé threshold for long term survival of national programming.” CFA Comments to
the 2005 Second Further Notice at 15-17,

216 fun-Seok Kang, Reciprocal Carriage of Vertically Integrated Cable Networks: An Empirical Study at 21.
27 Comcast Réply Comments to the 2005 Second Further Notice, Ordover & Higgins Decl. at 11-12.
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from the observed pattern of carriage his study purports to detect.?'®

65. Other commenters state that thé Cotimlssiol’s theory of coltusion is flawed. AT&T asserts
that the Commission’s collusion theory is “entirely conjectural” and cannot stand without substantial
evidence showing the existence or likelihood of unilateral or collusive anticompetitive actions by
MSO0s.2*® In particular, AT&T asserts that cable operators have not disfavored unaffiliated programmers
or unfairly favored affiliated programmers in their carriage decisions.”® Comcast finds a lack of
evidence that collusion is “likely” and criticizes the Commission for not addressing (1) how or why
participants in an allegedly collusive refusal to deal would reach an agreement to refuse to deal in the
first place, (2) the extent to which they would have an incentive to deviate from such agreement, (3)
whether participants could punish a firm for deviating, and (4) the role of maverick firms in preventing
coordinated interaction.”?! NCTA emphasizes that the court rejected the Commission’s open field
approach because the Commission lacked evidence that the top two cable operators are likely to
collude.*”? Reiterating its comments filed in response to the 2001 Further Notice, NCTA states that
beyond the lack of evidence of actual collusion, there is “no reason to believe that MSOs have any
incentive to engage in such activity.”*?

66. Accordingly, we do not include an adjustment for coordinated action. While commenters
have provided some evidence that large cable operators tend to-carry the same programming networks,
they have not provided a sufficient set of arguments to demonstrate that it is coordinated action rather
than individual action generating the observations. It is not surprising, for example, that nearly every
cable MSO carries the most popular networks. Such an observation likely arises from the popularity of
the network, not necessarily from collusive action, Thus, we lack evidence to draw definitive
conclusions regarding the likelihood that cable operators will behave in a coordinated fashion.

5, The Cable Horizontal Ownership Limit

67. After careful consideration of the evidence before us, including the language and intent of
the statute and our understanding of the programming market, we determine that use of the open field
approach to set a horizontal limit is the most appropriate means of ensuring that the flow of programming
to consumers is not unfairly impeded. The modified open field method that we adopt in this Order yields
a horizontal ownership, cap that ensures that no cable provider is so large that it can prevent a
programmer from serving “the number of viewers needed for viability — independent of concerns over
anticompetitive conduct.”®* We apply the first three values discussed above to the ownership limit
formula, and reject the fourth value concerning coordinated action. The values we apply are (1) a total

218 Comceast March 16, 2007 Further Supp. Comments, Erdem, Katz, and Morgan Decl. at 44-45.
25 AT&T Comments to the 2001 Further Notice at 67-68 '
220 Id.

2! Comcast Comments to the 2005 Second Further Notice at 75. Comcast Supp. Comments at 12-14. Comcast
Further Supp. Comments at 11. Comcast March 16, 2007 Further Supp. Comments, Erdem, Katz, and Morgan Decl.
at 38-43. '

222 NCTA Comments to the 2005 Second Further Notice at 13-14.

223 4. at 13-14 (quoting NCTA Comments to the 2001 Further Notice at 19 (arguing that cable operators’ incentives
to collude to deny carriage to a programming network or to artificially suppress the price or quality of programming
are constrained by the same changed marketplace conditions that make unilateral anticompetitive activity unlikely)).
NCTA also claimed in its comments in response to the Second Further Notice that the open field approach is too
diffiqult to apply.empirically-because there is not.a single “critical mass” of households that a programmer must
achieve to be viable. Id. at 14.

24 Time Warner 11, 240 F.3d at 1131-32.
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MVPD subscriber number of 95,784,478;?* (2) a minimum viable scale of 19,030,000; 226 and (3) a
subscriber penetration rate of 0.2742.2% The calculation generates a result of .28, which reflects that as
long as the largest cable operator does not sefve more than 28 percent of all MVPD subscribers, that
operator cannot significantly undermine the viability of a programming network by refusing to carry the

network 28

68. Based on this calculation, we conclude that a horizontal limit of 30 percent will best serve
the public interest. As noted above, the Commission first established a 30 percent horizontal ownership
limit in 1993.%* In 1999, the Commission revised the method by which horizontal ownership was
calculated, but retained a 30 percent ownership limit.*° Although that limit was subsequently remanded
by the court, the Commission has continued to apply the 30 percent limit in merger reviews since that
time and the media marketplace has continued to operate under this requirement. Therefore, for
consistency, we adjust the limit slightly upward, from 28 percent to 30 percent. This small upward
adjustment is unlikely to cause harm. We do not believe this minor adjustment will adversely affect our
ability to provide the protection the statute requires. Moreover, this adjustment will have no affect on the
largest cable operator in the market today because it would satisfy either a 28 percent or 30 percent
limit.*! For these reasons, we set a 30 percent horizontal limit.

69. In setting the 30 percent limit, we must, as instructed by the Time Warner II court, assess
“the determinants of market power in the cable industry” and draw “a connection between market power
and the limit set.”™? Comcast argues that the Commission should account for MVPD competition by
excluding for the purposes of determining compliance with the ownership limit all of an MSO’s cable
subscribers in areas where the Commission has granted effective competition petitions.”* Admittedly,
the focus of our open field analysis is on cable operators’ influence and impact on the upstream
programming market, not on their economic position in the downstream MVPD market. We recognize
that competition in the downstream market may affect the ability of a large cable operator to prevent
successful entry by a programming network, and that our open field analysis does not directly measure
this. For example, it is possible that a large cable operator may be pressured by competition in the
MVPD market, principally from DBS, into carrying reasonably popular networks within the five-year
timeframe contemplated in our probability survival analysis, thus leaving a large operator unable to
“unfairly impede” the success of that network.”* Alternatively, however, a cable operator controlling

25 See supra Y 43.

228 See supra § 57.

21 See supra 9 61

228 1. (19,030,000 / (0.2742 x 95,784,478)) = 0.28.

2 See 1993 Second Report and Order, 8 FCC Red at 8567, 9 3.
20 See 1999 Cable Ownership. Order, 14 FCC Red at 19101, 9 6.

21 L etter from Péter H. Feiiberg, Assoc. General Counsel for Comcast Corp., to Marlene H. Dortch, Secretary, FCC
(Sept. 24, 2007) at 1-2. In its latest filing, Comcast states that it reaches 27.1 percent of U.S. MVPD subs. Comcast
uses a figure of 95.7 millien for total MVPD subscribers, based on an August 2006 Kagan report.
http://fccweb01w.fcc.gov/prod/ecfs/retrieve.cgi?native_or_ df=pdf&id document =6518508506.

232 ime Warner.II,.240 F.3d at 1133-34,
2 Comcast Supp. Comments at 27-28.

234 The modified-open field approach, however, appropriately accounts for the effects of competition from DBS
providers in oneimportant respect. Because of the inclusion of DBS subscribers in the calculation of the size of the
MVPD market, continued growth of DBS subscribers will increase the size of the open field available to a network,
which will'be réflected i in our calculations by a.reduction of cable operators' share of the MVPD market. This effect
(continued....)
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more than 30 percent of the MVPD market may be able to significantly undermine the viability of a
reasonably popular programming network by indefinitely refusing to carry it, notwithstanding that
network’s level of popularity and carriage by DBS competitors. We note that measuring cable operators’
downstream market power, and determining its impact on the flow of programming in the upstream retail
market, is quite difficult, and that no commenter has provided a reliable and appropriate theoretical

framework or empirical data by which to do s0.”* Thus, we are forced to make a determination
concerning whether competition in the retail MVPD market negates the importance of having a
sufficiently open field and, without the benefit of definitive evidence, we conclude for the reasons
detailed below that it does not.

70. Most importantly, we do not believe that a single new programming network, having failed
to gain carriage on the largest cable operator’s system, would have a good chance of both gaining
carriage on other MVPDs and then induce enough of the large cable operator’s subscribers to switch to
the other MVPDs either to allow the network to gain sufficient subscribership to be financially viable, or
to place substantial pressure on the large cable operator to carry the network within a reasonable period
of time. Specifically, we find that the shift of subscribers would be unlikely to be significant or
sufficient to permit entry for several reasens. First, due to switching costs, consumers are reluctant to
switch MVPDs except when there is a large benefit.**¢ Second, cable operators reduce the likelihood of
switching by offering non-video services (e.g., broadband Internet access and phone service), giving the
cable operator:some market power in video service.”*” Third, consumers are unlikely to switch providers
to gain access to new programming because video programming is a product, the quality of which cannot
be known with certainty until it is consumed. It is difficult for consumers to know whether they would

(Continued from previous page)
is real, not hypothetical. From 2001 through 2005, the number of MVPD subscribers increased by 8.16 million, but
the number of cable subscribers decreased by 1.3 million, and cable’s share of MVPD subscribers declined from
77.54 percent to 69.41 percent. During the same period, DBS providers added 10 million subscribers, and their
share of MVPDsubscribers increased from 18.67 percent to 27.72 percent. See 2005 Video Competition Report,
Table B-1.

235 There is no simple rule concerning the relationship between the level of competition in the downstream market
and the likelihood of foreclosure in the upstream market. It is possible for the downstream market to be a perfect
monopoly whilé'the upstream market is perfectly competitive, if many firms that are monopolists in their local
market compete with each other for inputs in the upstream market. It is also possible for the downstream market to
be perfectly competitive, while each firm has a perfect monopsony in the upstream market,

236 See Andrew Wise & Kiran Duwadi, “Competition between Cable Television and Direct Broadcast Satellite — It 's
More Complicated than You Think,” FCC Working Paper, Jan. 2005, at 21(“Wise & Duwadi”). For example, DBS
providers typically require customers to agree to one year service commitments to receive subsidized equipment and
installation, Customers,that do not meet credit criteria may be required to purchase equipment. DirecTV requires
customers who do not have a suﬂ:iclently high credit score to pay an upfront fee of $200 to $300 that is paid back to
them in the form of credits each month they remain subscribers. These subscribers receive their full upfront fee back
in $5 increments over 40 to 60 months. Satellite Business News Fax Update, Mar. 7, 2007 at 2. These costs are not
insignificant and will limit the number of subscribers willing to switch MVPDs. Moreover, we note that some cable
subscribers are unable to switch to. DBS because it requires a sufficient view of the southern sky in order to aim the
receiving dish at the DBS satellites. In northern latitudes, as well as highly urbanized or forested locations, it may
not be possible to receive a DBS signal because of these line of sight issues. Residents on the north side of large
buildings with multiple dwelling units may also be unable to receive a DBS signal. For an explanation of various
signal interference issues, see http://www.dishnetwork.com/content/fag/general_ information/index shiml.

57 Wise & Duwadi at 21; Adelphia Order, 21 FCC:Red at 8286 94 186-87. See also 2005 Video Competition
Report at § 72 (noting that DBS providers’ penetration rate was 36 percent in areas where cable operators did not
offer-advanced services such as digital cable, cable modem service, or telephone service, but only 16 percent in areas
where cable operatorsioffered- som‘é’rbut notall of those advanced services,.and only 14 percent where cable
operators'offered all three). :

35




JFederal Communications Commission FCC 07-219

enjoy viewing a network which they have never seen before. While consumers can and do switch
MVPD:s in response to the loss of a program network with which they are familiar, they are unlikely to
respond similarly for a program network that distributes.content that they have never viewed.”®

Consequent\y, DBS provides very little competitive pressure when it comes to carriage of new program
networks.”

71. In addition, without an open field that is large enough, many new programming networks
might not even attempt to enter the market without a contract from the largest cable operator. If entering
programming networks are unable to sign contracts with MVPDs that have enough subscribers to ensure
reasonable prospects for survival, they may be unable to secure financing.>*® Competitive pressures from
DBS will not provide any assistance to networks that do not launch due to a lack of financing. In
addition, smaller MVPDs may not want to carry networks that lack access to a sufficient number of
subscribers to ensure a reasonable chance for survival because of the problems associated with carrying a
weak network that eventually disappears (e.g., consumer dissatisfaction with changing channel lineups or
other issues relating to obtaining substitute programming).?*! If we allowed the largest cable operator to
become so large that the open field is insufficient to permit a new programming network to enter the
market with a reasonable probability of survival without gaining carriage on the largest cable operator,
then competing MVPDs might not even have the opportunity to carry the network because it will not
enter the market at all, thus impeding the flow of new programming to consumers.”** We therefore
cannot rely on competitive pressures to ensure the flow of programming if there is not a sufficiently large
open field for entry, because a large cable operator may not be aware, or may not care, that its choices
have prevented entry by a cable network that would have become popular.2*

72. For all of these reasons, we think that it is quite likely that a large cable operator
controlling more than 30 percent of the MVPD market would have the power to significantly undermine

38 Bven in instances where the program network may be highly valued by consumers, a cable operator may refuse
carriage for unspecified reasons. For example, Comcast did not carry the regional sports network MASN in the
Washington D.C. area, despite the strong value consumers place on the programming of regional sports networks,
and apparently with little harm to its subscribership count. Adelphia Order, 21 FCC Rcd at 8286 at Y1 186-87.

% Our Cable Price Report demonstrates the lack of aggressive substitution between cable and DBS. In the large
number, of communities in which there has been a finding that the statutory test for effective competition has been
met due to the presence of DBS service, competition does not appear to be restraining price as it does in the small
number of communities with a second cable operator. Report on Cable Industry Prices at{ 14 (Dec. 27, 2006).

240 TAC Comments to the 2005 Second Further Notice at 26 (citing How Come Vultures Don’t Flock to Cable,

CABLEWORLD, Apr. 5, 2005.

241 The America Channel indicates that investors are reluctant to provide financing, and MVPDs are reluctant to

provide carriage, for a new network whose surv1vab111ty is uncertain. For investors and MVPDs, a new network's
likelihogd of survival is ‘indicated by the network's’ability to obtain contracts for carriage with the largest MVPDs,
Thusa new network that faifs to obtain carriage with the largest MVPDs will find it difficult to even enter the
market because it will be ‘imable to obtain the financing and carriage necessary to begin operations. TAC Comments
to the 2005 Second Further Notice at 15 17, 22-23, 25-27, 31-32

242 ppe open field approach,; in fact, ensures that the downstream MVPD market provides effective competition to

the incumbent cable operator, because-it ensures that a popular programming network that fails to secure distribution
by the incumberit cableroperator will have sufficient subscribership to enter the marketplace viably and make itself
available to conipeting MVPDs. Without an adequate open field, a programming network’s failure to secure
distribution by: the largest cable operator may prevent ttie network from entering the market, thus denying consumers
the abxhty to regelve desxred programmmg from any MVPD.

23 A cable operator NVillunOt leam of its mistake; or find out the cost of not carrying the network, unless there is a
sufﬁclently large open' field for the nétwork to gain carriage and demonstrate its popularity with other MVPDs.
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the viability of a reasonably popular programming network by refusing to carry it, despite the presence of
competitive pressures from DBS and other competing MVPDs. Moreover, evidence submitted by The
America Channel illustrates the importance of {atge Gl therators in reaching the minimum viable
scale. It shows that of the 92 non-premium nationally—distributed networks with more than 20 million
subscribers, only one network, INSP — Inspiration Network, was able to reach that scale without
receiving carriage from the largest cable operator.?* Also evident is the importance of the second largest
cable operator, Time Warner. Only two networks were able to reach 20 million subscribers without
carriage by Time Warner,2* and no networks reach that scale without carriage by at least one of these
large operators. This demonstrates the sensitivity of network survival to the size of the largest cable
operator. Very few networks can reach minimum viable scale without carriage on a large MVPD. The
record indicates that no networks with more than 24 million subscribers have been able to do so without
carriage by both of the largest cable operators.?®

73. Finally, to the extent that there is an inherent lack of certainty as to the operation of the
MVPD market for these purposes, we believe that the statute provides guidance as to how we should
weigh the relevant risks in formulating our regulations. In particular, while the statute compels the
Commission to “take particular account” of the market structure, “including the nature and market power
of the local franchise,” it also requires us to “ensure that no cable operator . . . can unfairly impede . . .
the flow of video programming from the video programmer to the consumer.”**’ Thus, although some
uncertainty exists, we believe that our priority should be to make sure that a single cable operator may
not significantly undermine the viability of programming network, and we do so here by establishing a 30
percent limit.

D. Relevant Geographic Market

74. In 2005, the Commission tentatively concluded that the relevant market for purposes of
setting the horizontal ownership limit under the Section 613(f) is no greater than the United States.>*® In
other words, the Commission tentatively concluded that the international market is not relevant to the
establishment -of the horizontal limit. We now affirm that tentative conclusion.

75. Very few commenters address the relevant geographic market. Comcast disagrees with the
Commission’s tentative conclusion to ignore the international distribution market, given what it
characterizes as the increasing importance of the market to the health and vitality of programmers.
Comcast states that the global marketplace offers program providers with significant alternative outlets
for content. It claims that media companies have a strong presence in overseas markets and that many
media companies view international sales as critical to their profit margins. As an example, Comcast
states that in 2004, 22 percent of Disney’s $30.8 billion in revenue and 35 percent of the company’s $4.5
billion in operating profit came from the international market.?*

76. We find it reasonable to concentrate our inquiry on the effects of cable concentration in the
United-States. The Commission has concluded in the past that the programming market is at least
national ®* No commenter has presented economic data that define the contours of the programming

%44 TAC Comments to the 2005 Second Further Notice, Exh. 2 at 56-58.

245 According to TAC, these two networks are TV One and The NFL Network. Id. at 58.

249 1d. at 56-58.

#4708.C. § 533(£)(2)(A), (C) (emphasis added).

%8 2005 Second Further Notice, 20 FCC Red at 9413 9 70.

29 Comcast Comments to the 2005 Second Further Notice at 47.

250 See AT&T-Comcast Order, 17 FCC Réd at 23261 9 43; Adelphia Order, 21 FCC Rcd at 8237 §68. .
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market. Instead, commenters make the uncontroversial point that United States programmeré sell some
programming te international buyers and also rely on distribution outlets other than cable or DBS.*!

Accordingly, we limit our inquiry to the national-programming market and cable operators’ effect on it.

Nevertheless, our open field analysis accounts for the effects of international distribution in estimating
the minimum viable scale needed for a programmer to achieve viability.

E. Regional Limits

77. The Commission also sought comment on whether and to what extent a regional limit on
concentration would better effectuate the statutory mandates set forth in Section 613(£)(2).22 Very few
commenters directly address the issue of regional limits.>*®> Instead, a number of commenters discuss the
importance of regional concentration to any analysis of market power. Some of these commenters offer
proposals for taking regional concentration into account in formulating a horizontal limit, but no
commenter proposes specific regional limits or a defined approach for devising them. As explained
below, we decline to adopt regional limits.

78. CFA and MAP advocate adoption of regional limits, arguing that market power in the cable
industry is expanding and is being reinforced by control and distribution of regional sports
programming.”** In addition, CFA and CWA ask the Commission to go beyond simply counting
subscribers, and, instead, to consider the effects of regional clustering, which they claim reinforces cable
operators’ market power and creates significant barriers to entry.?”® Citing to the 11" Annual Video
Competition Report, CFA points out that DBS penetration is lower in areas where cable operators carry
regional sports networks.”*® In addition, CWA states that clustering allows MSOs to attain regional
market shares that make them indispensable to local and regional programming networks seeking

distribution.?’

79. . CFA also asks the Commission to consider, in both transaction review and its efforts to
adopt a horizontal limit, the importance of the top 25 markets, which comprise 49 percent of the national
TV households and 59 percent of advertising revenues.>®® Specifically, CFA states that in determining
whether a merging firm would exceed the national limit, the numerator (the market share of the merging
firm) should be increased by the advertising premium of the top markets.** In addition, as discussed
above, it states that the Commission should discount the relative weight of DBS by applying a 10 percent
discount in the denommator to reflect the advertising-revenue-adjusted weight of satellite subscribers.?%

Bl See, e, g., AT&T Broadband Comments to the 2001 Further Notice at 30; Comcast Comments to the 2005 Second
Further Notice at 45-48; Comcast Comments to the 2001 Further Notice at 17-20.

22 2005 Second Further Notice, 20 ECC Red at 9413 1 70.

253 See, e.g,, AT&T Comments to 2001 Further Notice at 30-34; Comcast March 16, 2007 Further Supp. Comments
at 20-22. .

25 CFA Comments to the 2005 Second Further Notice at 25-26; MAP Comments to the 2005 Second Further Notice
at 29-35.

255 CWA Comments to the 2005 Second Further Notice at 8-10, CFA Comments to the 2005 Second Further Notice
at 54-55.

26 CFA Comments to the 2005 Second Further Notice at 53-54.
257 CWA Comments to the 2005 Second Further Notice at 8-10.
2%8 CFA Comments to the 2005 Second Further Notice at 55-56.
.

%0 1, at 58-60,69.
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When these factors are considered, CFA concludes that the horizontal limit should be 20-30 percent.”®'

80. DirecTV maintains that satellite providers are at a competltlve disadvantage in the
broadcast and regional programming market Because ciustermg has given cable operators a significant
advantage due to their large subscriberships within regions. It states that cable operators can withhold or
raise prices of “must-have” regional programming from rivals because “the cost of withholding
programming from rivals may be outweighed by whatever premium the cable operator is willing to pay
for the exclusivity.”” DirecTV, however, does not advocate regional caps, but instead believes that the
Commission’s transaction review process should be used to address regional concentration issues.?®
Specifically, DirecTV states that, in transaction review, the Commission can define geographic and
product markets more accurately based on the facts of each case.” It also states that the Commission
should not consider a‘ll.programming to be of'equal value to consumers. For instance, DirecTV asserts
that withholding regional sports is more likely to cause subscriber shifts than withholding other types of
programmmg. 265

"81. Comcast claims that it does not impede the flow of programming in regional markets, as
evidenced by the increase in the number of regional networks.?®® It notes that since 1998, regional
networks have grown from 61 to 96, an increase of 57 percent, and that from 1998 to 2004, regional
sports networks have increased from 29 to 38 and news networks have increased from 25 to 40. 267
Comcast clalms that clustermg benefits subscribers because it enables cable operators to compete with
DBS operators, which have “ubiquitots national coverage allowing for cost-effective national advertising
.campaigns and tie-ins to national retail chains to aggressively market services and promotions.””® It also
states that clustering enables cable operators to compete with incumbent LECs with respect to geographlc
scope, and it provides examples of the markets where it has launched its competitive digital voice
service. 2% Pinally, Comcast asserts that clustering stimulates investment and delivery of new local and
régional programmmg services, offering examples of markets in which it has launched cable news

netwofks

82. .The Commlssxon previously considered whether to adopt regional subscriber limits, and
deolmed to dg s0.””" In 1993, the Commission stated that other provisions of the 1992 Cable Act were
spemﬁcally des1gned to introduce local competition and would better address issues regarding regional
concentratlon ? In addition, the Commission observed that there was no ev1dence in the record

%1 14, at 68-70,

%62 DirecTV Cormments to the 2005 Second Further Notice at 5.
% 1d. at6-7 |

26 14 at 8,

265 Id, at'8-9. In.its reply comiments, Comcast notes DirecTV’s opposition to regional limits, and claims that if
DitetTV: and other competitive outléets offer programmers a viable alternative to cable for program distribution, then
a cable ownership limit is unnecessary. Comcast Reply Comments to the 2005 Second Fuyrther Notice at 8-10.

268 Comcast Comments to the 2005 Second Further Notice at 43-45.
%7 Id. at 43-44

2 Id. at 51.

9 14, at 51-53

0 Id. at 51-53.

271 1993 Second Report and Order, 8 FCC Red at 8572-73 9 16; 1999 Cable Repor: and Order, 14 FCC Red at
19124 7 63.

212 1993 Second Report and Order, 8 FCC Red at 8572-73 1 16.
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indicating that any anticompetitive effects outweighed the potential benefits of cable clustering, such as
regional programming, upgraded cable infrastructure, and improved customer services.””* In 1999, the

Commission found that the record in the proseeding show&i that the benefits of clustering - including
market efficiencies and the deployment of telephony and Internet access services — outweighed any
alleged anti-competitive effects on local programming.”™ We do not have a sufficient evidentiary basis
here to reverse the Commission’s prewous decisions. Instead, we conclude that our case-by-case review

of transactions will allow us to identify and prevent any unfair impediments to the flow of programming
that may arise from regional concentration.

83. We also decline to adjust systematically the market share of a merging firm by advertising
premiums, as suggested by CFA. We do not have definitive evidence in the record that distributors in all
of the top 25 DMAs command significant premiums over, for example, the next 25 DMAs. Certainly, in
some of the top DMAs, the existence of many outlets for advertising, and competition among them, may
serve to reduce advertising rates. Rather than determine a mathematical formula for examining this .
issue, we will examine all aspects of regional concentration, including the market for advert1s1ng and its
effect on programmers, when proposed transactions are before us.

F. Application of the Limit

84. In 1999, the Commission revised the prior methodology by counting against a cable
operator’s horizontal limit only those cable subscribers served by its “incumbent cable franchises,”
excluding new subscribers gained through overbuilding “non-incumbent cable systems.”” The
Commission also endorsed the use of published, current and widely-cited industry data to establish the
numberz%f MVPD subscribers nationwide, for purposes of establishing cable operators’ share of the
market.

85. CFA challenges the Commission’s exclusion of non-incumbent cable franchise subscribers
(the overbuild exception) in calculating compliance with the horizontal limit.>”” Additionally, CFA
challenges the 1999 Cable Ownership Order’s reliance upon industry data to establish cable operators’
share of the MVPD market.’® As explained below, we reject in part and accept in part CFA’s specific
challenges to the overbuild exception. Specifically, we find that the exception creates the potential for a
cable operator’s use of the overbuild exception to reduce the open field below the required 70 percent,
and we therefore eliminate it. At the same time, we reject CFA’s challenge to the use of industry data for
purposes of establishing a cable operator’s share of the market to determine compliance with the cap.

1. Exclusion of Overbuild, Non-Incumbent Cable Systems from the Horizontal
Limit Calculation

86. We conclude that excluding overbuild subscribers from the numerator in the calculation of
a cable operator’s market share is fundamentally inconsistent with the open field approach we utilize to
calculate the horizental limit and must be eliminated. The overbuild exception would allow a cable
operator near the honzontal Timit to use the exception to exceed the 30 percent limit, which would have

B Id. at 8573 717
1 1999 Cable Ownership Order, 14 FCC Red at 19124 9 63.

?5 See 1999 Cable Ownership Order, see also 47 C.F.R. §§ 76.503(b)-(d)(defining incumbent cable franchise as
including all franchises, and all successors in interest to those franchises, that were in existence on October 20, 1999,
the date on which the 1999 Cable Ownership Order was released).

%16 See 1999 Cable Ownership Order, 14 FCC Red at 19112 9 35.
277 CEA Comments to the 2001 Further Notice at 45.
278 Id, at 45-47.
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the effect of reducing the open field below the 70 percent that is necessary to ensure that no single
operator can, by simply refusing to carry a video network, cause it to fail. Accordingly, we conclude that
exclusion of subscribers in overbuild cable fianichistl shiould be eliminated *”

2, Reliance on Industry Data

87. In addition, CFA faults the 1999 Cable Ownership Order for allowing cable operators to
rely on industry-wide data in determining and reporting their share of the MVPD subscribership market.
CFA maintains that because industry reporting services derive information and figures from cable
operators and vary in their reported figures, the 1999 Cable Ownership Order’s reliance upon such
reported data invites manipulation®® and forum shopping.”®' Additionally, CFA claims that the 1999
Cable Ownership Order improperly delegated the government’s role in monitoring and regulating the
cable industry to private research and reporting services and thereby disallowed public input and
scrutiny.”®?

88. In an ex parte letter, CFA challenges the Commission’s reliance on this standard based on
several disclosures of questionable subscriber counts.” CFA questions whether third-party publishers
are a reliable source of industry data. CFA alleges that these publishers have a disincentive to question
the information provided by cable operators because the operators are valued customers who provide a
substantial amount of revenue to the publishers for their products and services. CFA contends that even
if industry analysts questioned the numbers provided by cable operators, they would have no means to
audit the numbers.?® Further, CFA asserts that MVPDs have incentives to over- or under-report their
subseriber figures for various reasons. For example, CFA claims that small cable operators and
competitive MVPDs have an incentive to inflate their subscriber numbers to impress Wall Street, which
inflates the pool of total MVPD subscribers and reduces the apparent percentage of the largest MVPDs,
while the largest MVPDs have an incentive to lower their subscriber counts to avoid the Commission’s
horizontal ownership limit,?%*

89. CFA recommends that the Commission require all MVPDs to regularly file subscriber
counts with the Commission under penalty of sanctions for falsifying information and that the
Commission should establish the figure for total MVPD subscribers.?®® CFA further urges the
Commission to consider deliberate overcounts provided to private entities or government agencies, such
as in statements to the Securities and Exchange Commission, evidence of bad character, such that
licensees would jeopardize their licenses by engaging in such activities.®’ NCTA contends that these

27 1n light of our decision to eliminate the overbuild exception, we need not reach CFA’s argument regarding our
statutory authority to retain it.

280 CFA Comments to the 2001 Further Notice at 45-47.
21 CFA Feb. 28, 2000 Reply at 6.
282 CFA Comments to the 2001 Further Notice at 45-47; CFA Feb. 28, 2000 Reply at 8-10.

* 83 CFA cites toﬂll.)iree,'-‘I‘V’s countiﬁg of subscribers who merely expressed interest in its service and its subsequent
revision of its subscriber numbers significantly downward to correct its improperly inflated subscriber count. CFA
Oct. 11, 2002 ex parte at 3. CFA also cites to inflated subscriber counting by Charter and Adelphia. Id. at 3-4.

24 1d at 4.
14, at 4,
286 1 at 4-5.
270d, at 5.
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proposed remedies are inappropriate and would be counterproductive.288
TV - 3

90. We will continue to rely on widely ac'ceptea industry reports to establish the total number
of U.S. MVPD subscribers. For purposes of establishing cable operators’ market share and compliance
with the horizontal rule provisions, the 1999 Cable Ownership Order endorsed the use of any published,
current, and widely cited industry data source to establish estimates of nationwide MVPD
subscribérship.?® Section 613(f) directs the Commission to establish reasonable limits.® The 7999
Cable Ownership Order accepted a certain degree of variance, estimation, and double counting,
cognizant of the fact that the hoxl-xzontal rule provisions are based on estimates.”’ Utilization of current,
widely accepted industry data rqpresents a reasonable means by which to gauge cable operators’ share of
the MVPD market and fulfills the Commission’s mandate under the statute. > We reject CFA’s
contention that by relying on industry data, we improperly delegated our statutory obligations to monitor
and regulate the cable industry. 'Utilization of industry data merely affords a reasonable means by which
to estimate cable operators’ market share. We agree with NCTA that the use of third-party industry-wide
data conserves administrative resources and is consistent with this agency’s reliance on industry data to
carry out regulatory functions in other areas.?”* ‘

91. We agree with CFA that cable operators should be expected to report their subscriber
figures accurately. The Commission’s rules require any cable operator serving 20 percent or more of
nationwide MVPD subscribers to certify, prior to acquiring additional MVPDs, “that no violation of the
national subscriber limits prescribed in this section will occur as a result of [its] acquisition [of additional
cable systems].””* These rules do not prescribe a particular form of certification. We clarify here that
certifications must be executed by an officer of the corporation and must state that the number of
attributable subscribers served by the applicant is reported accurately in the certification. If this number
varies from subscriber counts the cable operator has provided to the Commission in other contexts, other
government agencies, financial institutions, or third-party publishers of industry-wide subscriber data, the
certification shall disclose and explain the nature of such discrepancies.””® We will consider specific
allegations of misrepresentation on a case-by-case basis.

288 1 etter from Danie] L. Brenner, Senior Vice President, NCTA, to Marlene H. Dortch, Secretary, FCC (Oct 23,

2002) at 2 (“NCTA Oct. 23, 2002 elx parte”).
289 See 1999 Cable Ownership Order, 14 FCC Red at 191129 35.

20 See 47 U.S.C. § 533(f)(1); Senate Report at 80.
B! See 1999 Cable Ownership Order, 14 FCC Red at 19112 35,

22 NCTA states that industry data research and reports are reliable, and are followed and utilized “by all segments of
the video industry, not merely cablel operators.” NCTA Feb. 17, 2000 Opposition at 16. NCTA maintains that small
operators will not inflate their numl:ers because their license fees are based on their actual subscribership, and large
cable operators will not understate ‘their numbers because they are required to report their compliance with the
horizontal limit. Id. at 14-15.

M Eg.,47US.C. § 548(g) (annual assessment of MVPD competition); 47 U.S.C. § 159 (regulatory fees).
24 See 47 C.FR. § 76.503(g).

2% Certifications need not identify each and every subscriber count that has been provided to another entity. Rather,

they should explain whether the ﬁ1u|1g company has reported or routinely reports subscriber counts to other entities

using methodologies that differ from those used for purposes of compliance with the Commission’s horizontal limit.
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1. FURTHER NOTICE OF PROPOSED RULEMAKING
A. Attribution

1. Background

92. The cable attribution rules seek to identify “those corporate, financial, partnership,
ownership, and other business relationships that confer on their holders a degree of ownership or other
economic interest, or influence or control over an entity engaged in the provision of communications
services such that the holders should be subject to the Commission’s regulation.””*® Similarly, the
broadcast attribution rules define which financial or other interests in a licensee must be counted in
applying the broadcast ownership rules, and seek to identify “those-interests in or relationships to
licensees that confer on their holders a degree of influence or control such that the holders have a
realistic potential to affect the programming decisions of licenisees or other core operating functions.
At the same time, the attribution rules “permit arrangements in which a particular ownership or positional
interest involves minimal risk of influence, in order to avoid unduly restricting the means by which
investment capital may be made available to the broadcast industry.”**® Depending on the particular
substantive rule and objective to be accomplished, a variety of different attribution standards are used in
the Commission’s rules.?

99297

93. The General Attribution Standard. In the cable television context, there are two strains of
cable attribution rules: “the general attribution standard,”*”’ relevant here, and the “program access
attribution standard.”*! The general attribution standard, which applies to the cable horizontal

%6 See Implementation of the Cable Television Consumer Protection and Competition Act of 1992, 14 FCC Red

19014, 19016 9 2 (1999) (1999 Cable Attribution Order).

7 Regulations Governing Attribution of Broadcast and Cable/MDS Interests, Regulation and Policies Affecting

Investment in the Broadcast Industry and Reexamination of the Commission’s Cross Interest Policy, 14 FCC Red
12559, 12560 q 1 (1999) (1999 Broadcast Attribution Order), recon. granted in part, Review of the Commission’s
Regulations Governing Attribution of Broadcast and Cable/MDS Interests, Review of the Commission’s Regulations
and Policies Affecting Investment in the Broadcast Industry, Reexamination of the Commission’s Cross-Interest
Policy, 16 FCC Red 1097 (2001) (Broadcast Ownership Reconsideration Order), stayed, 16 FCC Red 22310
(2001).

%38 See 1999 Broadcast Attribution Order, 14 FCC Réd at 12562-63 9 5.

299 The broadcast attribution tules are detailed in Note 2 of Section 73.3555 of the Commission’s rules. See 47

C.ER. § 73.3555 Note 2. - In the cable:coritext, as discussed below, there are two strains of attribution rules, the
general attnbutlon standard, which applies to the cable horizontal and vertical ownership rules, and the program
access attnbutlon statidard. See infra §93. The Commission‘also applies attribution rules in other services not

pertitent here, such s, for example, iri the wireless context. See 47 C.F.R. § 1.919(2)(C)(ii).

3 The general cable:attribution standard applies to the horizontal ownership limits, 47 C.F.R. § 76.503; the channel
occupancy limits, 47 C.F.R. § 76.504; the cable/SMATV cross-ownership limits, 47 C.F.R. § 76.501(d); the cable-
telco buyout prohibition, 47 C.F.R. § 76.505; and the effective competition test, 47 C.F.R. § 76.905.

0 'Bhe Commission adopted the more restrictive program acoess attribution standard for its rules imposing specific
behavioral restraints on cable operators and programmers, such as its rules regarding program access and program
carriage, “both of which were designed, in part, to prevent cable operators from using their market power to engage
in improper-conduct.” See Implementation of the Cable Television Consumer Protection and Competition Act of
1992, Review of the Commission’s Cable Attribution Rules, Notice of Proposed Rulemaking, 13 FCC Rcd 12990,
12993 9 5-6 (1998) (1998 Cable Attribution NPRM). The program access attribution standard attributes an entity’s
stockholdings, whether voting or non-voting, and.all partnership interests above 5 percent. The single majority
shareholder exemption and insulated limited partner exceptions do not apply. See 1999 Cable Attribution Order, 14
FCC Rcdeat 19018 § 4. Thesprograni adcess attribution rules.apply to cable commercial leased access, 47 C.F.R. §
76.9 O‘f‘f;rogram access, 47 C.F.R. § 76.1000; carriage discrimination, 47 C.F.R. § 76.1300; open video systems, 47
}ﬁzﬁnued. ee)
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ownership limits and vertical channel occupancy limits, is similar to the broadcast attribution rules. As
the Commission has noted, “the broadcast attribution standard governs broad structural rules, such as the
horizontal cable ownership limits and vertical chdtinel oceitpancy limits that are designed to ensure
competition and diversity in the video marketplace.”** *“The Commission also observed that the

legislative history of the Cable Television Consumer Protection and Competition Act of 1992 expressly
suggested use of the broadcast attribution standard in the context of the horizontal ownership and channel
occupancy rules.’® The general attribution standard and the broadcast attribution rules attribute
corporate voting stock interests of five percent or more.*** In other words, an investor owning five
percent or more of the voting stock of a cable company will be attributed with all of that company’s
subscnbers for purposes of the Commission’s ownership limits. For specified “passive” institutional
mvestors votmg stock interests of 20 percent or more are attributable in both the cable and broadcast
contexts.’*® Non- -voting stock interests, options, warrants, and debt are not attributable, subject to the
equity and debt (ED) rule in the cable context,’”’ and the equity/debt plus (EDP) rule in the broadcast
context, **® both of which are discussed below.

94. Both the general cable attribution standard and the broadcast attribution rules include a
single majority shareholder exemption, which provides that a minority shareholder’s corporate voting
interests will not be attributed where a single corporate shareholder owns more than 50 percent of the
outstanding voting stock.® The Commission justified the exemption, which it first adopted for the
broadcast attribution rules in 1984, on the grounds that without the agreement or assistance of any other
shareholder, a minority shareholder cannot ordinarily direct the activities of a company when a single
person or entity can outvote all other shareholders.”"® The Commission later found that the same

(Continued from previous page)
C.F.R. § 76.1500; asset transfers between a cable operator and affiliate, 47 C.F.R. § 76.924(i); and rate pass-
throughs for programming services between a cable operator and an affiliated programmer, 47 C.F.R. § 76.922(£)(6).
The program access attribution standard is not at issue here.

02 Soe 1998 Cable Attribution NPRM, 13 FCC Red at 12093 ¥ 4 (citing Jmplementation of Sections 11 & 13 of
Cable Television Consumer Protection and Competition Act of 1992 — Horizontal and Vertical Ownership Limits, 8
FCC Rcd 8565, 8568-69, 8577-79 (1993)).

393 See 1999 Cable Attribution Order, 14 FCC Red at 19017-18 9 3; 1998 Cable Attribution NPRM, 13 FCC Red at
12993 § 4. See also Pub. L. No. 102-385, 106 Stat. 1460 (1992), 47 U.S.C. § 521, et. seq. (1992).

304 See. Corporgte Ownership Reporting and Disclosure by Broadcast Licensees, Amendment of Sections 73.35,
73.240.and 73.636 of the Commission’s Rules Relating to Multiple Ownership of Standard, FM and Television
Broadcast Statzons, Amendment of Sections 73.35, 73.240, 73.636 and 76.501 of the Commission’s Rules Relating
to Multiple Ownership of AM, FM, and Television Stations and CATV Systems, Reexamination of the Commission’s
Rules and Policies Regarding the Attribution of 0wnersth Interests in Broadcast, Cable Television, and
Newspaper Entities, 97 FCC 2d 997, 1005-06 Y 14-15 (1984) (1984 Broadcast Attribution Order), recon. in part, 58
R.R.2d 604 (1985), further recon. granted in part, 1 FCC Rcd 802 (1986) (“1985 Attribution Reconsideration
Order”). See also 47 C.F.R. § 73.3555 Note 2(a).

305 passive investors are “investment companies, as defined by 15 U.S.C. § 80a-3, insurance companies, and banks

holding stock through their trust departments in trust accounts.” 47 C.F.R. § 76.501 Note 2(b).

306 47 C.F.R. § 73.3555 Note 2(b); 47 C.F.R. § 76.501 Note 2(b).

%07 47 C.F.R. § 76.501 Notes 2(e) & (i); see also 1999 Cable Attribution Order, 14 FCC Red at 19049-50 1 88-89.
308 47 C.F.R. § 73.3555 Notes 2(e) & (i).

3% See former 47 C.F.R. § 73.3555'Note 2(b); former 47 C.F.R. § 76.501 Note 2(b).

310 See 1984 Broadcast Attribution Order; 97 FCC 2d 997, 1008-09 9 21; 1999 Cable Attribution Order, 14 FCC
Red at 19044-46 9y 74-81.
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rationale justified application of the exemption to the cable attribution rules.'!

95. EDP/ED Attribution Rules and Single Majority Shareholder Exemption. In 1995, the
Commission initiated a broad review of its broadcast attribution rules based on several considerations:
(1) changes in the broadcasting industry and in the multiple ownership rules since its revision of the
attribution rules ten years earlier and its consequent desire to ensure that the attribution rules remained
effective in identifying interests to be counted for purposes of applying the multiple ownership rules; (2)
concerns raised that certain nonattributable investments, while permissible under the rules in effect, may
have permitted a degree of influence that warranted attribution; (3) concerns that individually permissible
cooperative arrangements between broadcasters were being used in combination, resulting in signiﬂcant
influence in multiple stations that the multiple ownership rules were mtended to prohibit; and (4) the
need to address attribution treatment-of Limited Liability Companies.**

96. Inthe 7999 Broadcast Attribution Order proceeding, the Commission adopted the EDP
attribution rule. Under the broadcast EDP attribution rule, where an investor is either (1) a major
program supplier (supplying over 15 percent of a broadcast station’s total weekly broadcast programming
hours); or (2) a same-market media entity subject to the broadcast multiple ownership rules, its interest in
a licensee orother media entity will be attributed if that interest, aggregating both debt and equity
holdings, exceeds 33 percent of the total assets (equity plus debt) of the licensee or media entity.””* In
otherwords, attribution results-where the financial interest exceeds 33 percent and there is a triggering
relationship,.i:e., either the investor is.a major program supplier or a same-market media entity subject to
the broadcast multiple ownership rules. The EDP rule was intended to operate “in addition to other
attribution-standards and .would attempt to increase the precision of the attribution rules, address our .
concerns about multiple nonattributable relationships, and respond to concerns about whether the single
majority shareholder and nonvoting stock attribution exemptions were too broad. 314 The Commission
targe’ted its remedy 1o address its concerns. >

97. - In the 1999 Broadcast Attribution Order, the Commission did not eliminate the single
majerity shareholder exemption. Rather, by adopting the EDP attribution rule, it narrowed the
availability of that exemption. The EDP attribution rule limits the applicability not only of the single
majority shareholder exemption, but also the limited partnership exemption and the exemptions for
nonvoting stock and debt, under the broadcast attribution rules.’!®

98. 1In 1998, after commencing the broadcast attribution proceeding, the Commission also
began a rulemaking to consider'moditying the cable attribution rules, in light of developments in the
cable industry, including numerous strategic alliances, partnerships, system swaps, and mergers and -
acquisitions of cable entities.’’’ In the 1999 Cable Attribution Order, the Commission revised several
aspects of its cable attribution rules to track changes made to the broadcast attribution rules, and it
adopted the cable ED attribution rule based on similar reasons expressed when it adopted the broadcast
EDP rule. The cable ED rule attributes financial interests that exceed 33 percent of the total asset value
(equity plus debt) of the entity in which the investment is held. Unlike the EDP rule, no other triggering

*! See 1993 Second Report and Order, 8 FCC Red at 8580-8197 34-35.
312

1999 Broadcast Attribution Order, 14 FCC Rcd at 12561 9 2.

313 47 CF.R. § 73.3555 Notes 2(a) & (i).

14 Id. at 12573 27.

* Id.at 12580 941.

316 See 1999 B}Aadc_asmmibuﬁon Order, 14 FCC Red at 12579 9 36.
37 1998 Cable Attribution NPRM, 13- FCC Red at 12999 9 16.
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relationships are required for attribution under the ED rule where the requisite financial interest is
present.>’® Both the EDP rule and the ED rule are designed to improve the precision of the
Commission’s attribution rules with respect t0 otliérivisé ign-attributable interests by capturing those
financial interests that afford the incentive and ability to exert significant influence, as well as those that
create significant common economic interests. '

99. In contrast to the Commission’s decision to retain the single majority shareholder
exemption in the broadcast attribution context and to adopt the EDP attribution rule to address concerns
regarding the-under inclusiveness of the attribution rules,’' the Commission eliminated the single
majority shareholder exemption from the general cable attribution rules in the 1999 Cable Attribution
Order. 1t found insufficient evidence to support retaining the exemption and expressed concern that a
minority shareholder might be able to-exert significant influence over a company even when a single
majority shareholder exists.”*® Thereafter, on reconsideration of the broadcast attribution rules, the
Commission gliminated the exemption in the broadcast context as well, relying, in part, on the rationale
for eliminating the exemption in the cable context.*?!

100. The Time Warner II court reversed, remanded, and vacated the Commission’s elimination
of the single majority shareholder exemption in the cable attribution rules.*”® The court held that the . .
Commission’s-decision to eliminate the single majority shareholder exemption in the cable context was
pot sufficiently justified dand dismissed the Commission’s stated rationales that there was no record to
support retajninig the exémption and that no one claimed to be using the exemption.””® Finding that
absence of current use is no reason to delete an exemption and that the removal of the exemption affected
companies’ investment plans, the court noted that the elimination was a “tightening of the regulatory
screws” and therefore required some affirmative justification.®

101. The Commission subsequently suspended the elimination of the single majority shareholder
exemption in the broadcast context as well, thereby allowing the exemption for the broadcast and
cable/MPS*® attribution rules pending resolution of this cable ownership proceeding.”® While Time

18 See 1999 Cable Attribution Order, 14 FCC Red at 19047 § 82.

319 Review of the Commission’s Regulations Governing Attribution of Broadcast and Cable/MDS Interests, Review
of the Cominission's Regulations and Policies Affecting Investment in the Broadcast Industry, Reexamination of the
Commission’s Cross-Interest Policy, 11 FCC Red 19895, 19901 1 12 (1996). '

320 1999 Cable Attribution Order, 14 FCC Red at 19046 9§ 81.
¥ Broadcast Ownership Reconsideration Order, 16 FCC Red at 1116-17 11 41-44.

322 See Time Warner IT, 240 F:3d at 1139-43. The D.C. Circuit both vacated and remanded the Commission’s
decisions; bn the single majority shareholder exemption and the no sale prong of the ILP exemption. See id., 240
F.3d at 1128, 1144.

323 Tyme Warner IT, 240 F.3d at 1142-43,
324 14, at 1143.

325 In 2004, the Commission changed the name of “Multichannel Distribution Services” to “Broadband Radio
Service.” see Amendment of Paris 1, 21, 73, 74 and 101 of the Commission’s Rules to Facilitate the Provision of
Fixed and Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690
MH?z Bands; Part 1 of the Commission's Rules - Further Competitive Bidding Procedures; Amendment of Parts 21
and 74 to Enable Multipoint Distribution Service and the Instructional Television Fixed Service Amendment of
Parts 21 and 74 to Engage in Fixed Two-Way Transmissions; Amendment of Parts 21 and 74 of the Commission's
Rules With Regard to Licensing in the Multipoint Distribution Service and in the Instructional Television Fixed
Service for the Gulf of Mexico; 19 FCC Red 14165 (2004) (“MDS/ITFS Order™).
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Warner I did not directly address the Commission’s elimination of the broadcast single majority
shareholder attribution exemption, the Commission recognized that it had relied in part on the rationale
rejected by the Time Warner Il court in eliminating the exemption in the broadcast context.””” The
Commission also noted that a suspension would enable it to consider all evidence provided in response to
its 2001 Further Notice on whether to reinstate the single majority shareholder exemption in the

broadcast context and that the suspension would allow consistent processing of pending and future
applications, among other benefits.*?®

102. Limited Partnership Interests. Under the attribution rules governing partnership interests,
general partnership and limited partnership interests are attributable regardless of the level of equity
held.*® An exception from attribution applies only to those limited partners who meet the
Commission’s insulation criteria. In setting specific guidance as to what kind of insulation is sufficient
to exempt a limited partnership interest from attribution, the Commission originally established seven
criteria, collectively referred to herein as the “ILP criteria,” which, if met would make it safe to presume
that a limited partner would not be materially involved in the management and operatlons of the media-
related activities of the partnership.*’

103. The Commission considers attribution in the partnership context separately from attribution
in the corporate context because, in the abstract, all partners may bind the partnership, and because
partnership governance is far more a matter of the terms of the specific partnership agreement than it is
of any general standards mandated by law or practice.® Thus, for example, a partner contributing no
equity might be entitled to a majority of the economic return or have very significant managerial
control.”** Also, the Commission has recognized that because of the flexibility a partnership structure
offers, certain partners, like individual corporate shareholders, may be involved on a largely passive basis -
or without any significant potential to influence or control the partnership operations in a manner that
should trigger the Commission’s ownership rules. Accordingly, the Commission developed insulation
criteria to recognize these circumstances.

(Continued from previous page)
326 See Order, 16 FCC Red 22310 (2001) (“Suspension Order”). In the 2001 Further Notice, adopted to address the
issues on remand of the Time Warner II decision, the Commission incorporated, by reference, the three petitions for
reconsideration-and comments supporting reconsideration of the Commission’s decision to eliminate the single
majority shareholder exemption in the context of the broadcast attribution rules filed by NBC, Paxson, and Viacom.
See 2001 Further Notice, 16 FCC Rcd at 17356-57 § 91.

327 See Suspension Order, 16 FCC Red at 22311-12 9 4.
328 1y
32 47 C.F.R. § 76.501 Note 2(a).

330 1999 Cable Attribution Order, 14 FCC Red at 19038 9 57 n.163. The Commission adopted insulation criteria in
the broadoast context because there is no uniform state law that establishes criteria with respect to the scope of
permissible limited partner activities. State laws vary significantly and may fail to provide sufficient assurance that a
limited partner will lack the Aability to significantly influence or control the partnership's activities of concern. The
Commission initially decided to use the Revised Uniform Limited Partnership Act (“RULPA”) when determining
which limited partnership interests should be attributed and which should be held exempt. Ultimately, however, the
Commission rejected that approach. It noted that the RULPA provisions were not uniformly interpreted and that the
scope of permissible limited partner activities was not statutorily set by the RULPA, but rather was determined by
the limited paxmershlp agreement. The Commission also decided that the RUPLA provisions did not provide
adequate assurance that hmlted partners would ot significantly influence or control parmershlp affairs, 1985
Attrzbutzon Recd hszderatton Order, 'FCC Rcd at 80499.

31 See id at 803-04 7 9.

332 See 1984 Broadcast Attribution Order, 97 F.C.C.2d at 1022 9 50; 47 C.F.R. §§ 73.3555 Notes 2(a)&(g), 76.501
Note 2(a), 76.503 Note 2(c).
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104. In the 1999 Cable Attribution Order, the Commission revised the attribution rules
governing partnership interests. The sixth insulation criterion applicable to cable ownership had
generally barred a limited partner from perfofiitttis-“any §8kvices to the partnership relating to its media
activities.” Based on concerns that the cable attribution ILP criteria might inhibit investments in cable
Internet and telephony services, the Commission narrowed the sixth insulation criterion, in the cable
context, to prohibit only services performed by the limited partner for the partnership that are materially
related to the partnership’s video programming activities. The Commission thereby broadened the range
of activities that could be performed without loss of insulation for the limited partner.*®

105. Thereafter, in its review of the AT&T-MediaOne license transfer application, the
Commission clarified that the revised insulation criterion maintains the prior prohibition against a limited
partner’s sale of video programming to the partnership. Thus, a limited partner that operates cable
systems and owns programming interests is prohibited from selling programming to the partnership (“the
no-sale rule or criterion”).** Noting the prior insulation criterion prohibiting the sale of services related
to the media activities of the partnership, the Commission reasoned that, “given that a cable operator’s
core media activity is the provision of video programming, there is no service more material to a cable
operator’s video programming than the sale of programming to the cable operator.”*** The Commission
also relied upon its interpretation of the sale of services insulation criterion in its Twentieth Holdings
decision.”®® The Commission made clear that the revised insulation criterion was intended to allow a
limited partner to insulate its partnership interest even if the partner participates in the partnership’s other
media activities, including the provision of telephony services, so long as the partner is not materially
involved in the partnership’s video-programming related activities. It also noted that the rule thus
maintains the earlier prohibition against an insulated limited partner’s sale of video programming to the
partnership.**’

106. The Time Warner II court reversed, remanded, and vacated the Commission’s application
of the cable limited partnership insulation rule that barred vertically integrated insulated limited partners
from selling video programming to their general partner entities.3® The court found that the no-sale

333 1d. at 1903941 1 61-64; Applications for Consent to the Transfer of Control of Licenses and Section 214
Authorizations from MediaOne Group, Inc., Transferor, to AT&T Corp., Transferee, 15 FCC Red 9816, 9838 945
(2000) (4T&T-MediaOne Order). In various filings, CFA challenges the modification of the insulation rule
provisions for limited partners and for officers and directors for purpeses of implementing the cable ownership
limits. CFA argues that the 1999 Cable Attribution Order impermissibly modified the insulation criteria in violation
of Section 613(f). In opposition, NCTA asserts that the 1999 Cable Attribution Order’s adoption of the video
programming insulation standard is consistent with the language and purpose of Section 613(f). In its comments,
CFA reiterates arguments raised in its petition for reconsideration of the 1999 Cable Attribution Order, which the
Commission had dismissed as moot in the 2001 Further Notice, 16 FCC Red at 17316 92 n.11. We will address this
issue in the Order arising out of the Further Notice.

334See AT&T-MediaOne Order, 15 FCC Red at 9839-40 Y 47-49 (finding that the no-sale rule is intended to
determine whether a shareliolder has the ability or influence to control a licensee but determining that under the facts
of the transaction, adequate safeguards exist to protect against such influence); see also AT&T-Comcast, 17 FCC Red
at 23279-82 1 84-88. :

35 AT&T-MediaOne Order, 15 FCC Red at 9839-40 4 47.

336 See Twentieth Holdings Corp (Transferor) and Edward W. Brooke and Hugh L. Carey, Trustees (Transferees),

FCC Red 4052, 4054 99 15- 17 (1989) (Twentieth Holdings). 336 Because video programming is at the heart of media
activities, the Commission in Twentieth Holdings held that an investor in a broadcast station could not shield its
investment from attribution if it sold video programming to the company in which the investment was made. Jd.

31 AT&T-MediaOne Order, 15 FCC Red at 9840 7 48.
338 See Time Warner II, 240 F.3d at 1139-43,
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criterion is not rationally related to the goal of circumscribing a limited partner’s control of, or influence
on, the partnership’s video programming decisions. The court recognized that a programmer might
secure certain contractual terms giving the programmer some control over the programming choices of
the partnership, but reasoned that the exercise of such power is barred by the criterion restricting
communications related to the video programming business of the partnership. The court further noted

that, even if the criterion did not bar such communications, “the bargaining opportunity would depend on
the desirability of the partner’s programming, not on its status as a partner.””

107. 2001 Further Notice. Inthe 2001 Further Notice, the Commission invited commenters to
address, inter alia, the Time Warner II court’s remand of the cable single majority shareholder exemption
and the cable no-sale prong of the ILP exemption.**® The Commission asked for empirical and/or
theoretical evidence, including evidence from the cable industry or evidence based on studies of other
industries, to support or contradict the Commission’s prior decisions on these issues.**' It also sought
comment on whether to retain or eliminate the broadcast single majority shareholder exemption, having
incorporated into the proceeding requests that the Commission reconsider eliminating that exemption.>*?
We incorporate those petitions for reconsideration and comments into the record in this proceeding.***
We issue this Further Notice to update the record and obtain more specific comment on all of these
attribution issues.

2. Single Majority Shareholder Exemption

108. As discussed above, the Commission eliminated the single majority shareholder exemption
from the general cable attribution rules because the record (1) failed to show that commenters were using
this exemption and (2) lacked “credible arguments that it should be retained.”*** 'In the record to date, the
majority of commenters support retaining the single majority shareholder exemption.>** They state that
the Commission has received no empirical evidence and little theoretical evidence to support eliminating
the exemption, and no evidence of abuse or harm from the exemption.**

339 Id
3% 2001 Further Notice, 16 FCC Red at 17355-56 41 88-90, 17358-59 9§ 93-97.
341

Id.

32 1d. at 17356-57 1 91-92. See also National Broadcasting Company, Inc., Petition for Reconsideration, MM
Docket Nos. 94-150, 92-51, and 87-154 (Mar. 12, 2001); Paxson Communications Corporation, Petition for
Reconsideration, MM Docket Nos. 94-150, 92-51, and 87-154 (Mar. 15, 2001); Viacom Inc., Petition for
Reconsideration, MM Docket Nos. 94-150, 92-51, and 87-154 (Mar. 15, 2001). These three petitions all challenged
the Commission’s reliance on the rationale for eliminating the exemption rejected by the Time Warner 11 decision,
which is,discussed below.

343 Id
34 1999 Cable Attribution Order, 14 FCC-Red at 19046  81.

345 See eg., AT&T Comments to 2001 Further Notice at 77-81; Medla General Comments to 2001 Further Notice
at3; Paxson Comments to 2001 Further Notice at 3 Time Warner Comments to 2001 Further Notice at 38-40;
Viacom Comments to 2001 Further Notice at 5-21; NAB Comments to 2001 Further Notice at 5-10; Cablevision
Comments to 2001 Further Notice at 12-14; Comcast Comments to 2001 Further Notice at 41-42; and Fox et. al.
Reply Comments to 2001 Further Notice at 3. Because the D.C. Circuit reversed and remanded the elimination of
the single ma_]onty share,holder exemptlon, Comcast argues that 1t was effectively reinstated by the court’s decision.
See Comcast Reply Comments fo. 2001!]1" urther Notice at’ 41-42.

346 .See, e.g., A*Ii&T chly Gpmments*to 2001 Further Notice at 29; Comcast Reply Comments to 2001 Further
Notice at 41-42;Paxson: Gomment,s_‘rto 2001 Further Notice at 3; Viacom Comments to 2001 Further Notice at 10;
NAB Reply Comments to 2001 Fuither Notice at 2; and Media General Comments to 2001 Further Notice at 2, 5.
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109. In this Further Notice, we seek to update the record. We tentatively conclude that the
record to date supports reinstating the single majority shareholder exemption and seek comment on that
general conclusion. We invite commenters to address whether the goals of the attribution rules --
capturing interests that convey the potential to exert significant influence such that they should be
counted in applying the ownership rules, while not unduly restricting capital investment, as well as
precision and regulatory certainty-- would be better served by retaining or eliminating the exemption.
Can a minority shareholder in a corporation with a single majority shareholder exert significant influence
or control such that its interest should be counted? If so, how can it exert such influence or control? We
ask that commenters provide empirical or theoretical evidence to support their proposals or points of
view. In particular, we seek comment on whether eliminating the exemption would have a negative
impact on capital investment, particularly in small businesses. Although the Time Warner II decision
addressed only the cable exemption, we tentatively conclude that the cable and broadcast single majority
shareholder exemptions should be applied in the same manner to promote consistency in the processing
of applications.””’ We seek comment on this tentative conclusion and on whether there is any reason to
apply the exemption differently in the broadcast and cable contexts.>*®

110. Generally, the record in response to the 2001 Further Notice supports the conclusion that
the existence of a single majority shareholder sufficiently attenuates the voting power of minority
shareholders such that it should not be a basis for attribution. While corporate management could
ordinarily be expected to be influenced by a 5 percent shareholder who is one of the largest shareholders
in a widely held corporation, we tentatively conclude that corporate management cannot be expected to
be significantly influenced by a minority shareholder where there is a single majority shareholder.
Further, as a general matter, a majority shareholder has the right to manage and control a corporation.**
Therefore, we tentatively conclude that a single majority shareholder, absent a special shareholder
agreement, would be able to outvote any minority shareholders on any issue, including the election of the
corporation’s board of directors.**® We seek comment on these tentative conclusions.

111. We also invite comment as to whether other factors weigh in favor or against attribution of
minority shareholders in a corporation with a single majority shareholder. Could a minority shareholder
exert influence either by virtue of its access to confidential information or by threatening to sell shares to
depress the share price?®>! Are there other situations in which contractual rights such as super-majority
voting rights agreements afford minority shareholders voting power notwithstanding the general voting
control of the single majority shareholder? '

112.. We have sought to make the Commission’s attribution rules bright-line tests in order to

347 ‘Cf., Suspension of the SMS Elimination Order, 16 FCC Red at 22311-12 § 4.

348 We ask that- parties submit comments only in MM Docket Nos. 92-264, 94-150, and CS Docket No 08-82. All
other proceedings referenced in the caption are being terminated or severed. See supra note 4.

34 See AT&T Comments to 2001 Further Notice at 77-78 (citing 12B FLETCHER CYCLOPEDIA OF PRIVATE
CORPORATIONS § 5783); see also NAB Reply Comments to 2001 Further Notice at 3; NCTA Comments to 2001
Further Notice at 27 n. 54; Time Warner Comments to 2001 Further Notice at 39; and Paxson Reply Comments to
2001 Further Notice at 3.

350 See Viacom'Comments to 2001 Further Notice at 8.

1 Viacom notes that a minority shareholder’s threat to trade the stock based on confidential information may be

ﬂlegal See Viacom Comments to.2001 Further Notice at 16-17 (citing 17 C.F.R. § 243.100 (requiring that if a
corporation discloses material, non-public information to one of its shareholders under circumstances in which it is
reasonably foreSeeable'thatithe shareholder will-either purchase.or sell the corporation’s shares on the basis of that
inforniation, the: corporatlon‘mustfmake a-public disclosure of that information unless the shareholder expressly -
agrees to hold that information in.confidence)).
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provide reasonable certainty and predictability to our regulatees, to ease administrative processing, and to
avoid unduly disrupting capital flow.*> As a bright-line test, the single majority shareholder exemption

may, like any other attribution limit or regulatory livie ah agency draws, miss some interests that could

conceivably convey significant voting power or significant influence given special contractual rights or
other factors. Are there such situations? If so, are these situations adequately covered by the EDP and
ED attribution rules and by the Commission’s “discretion to review individual cases that present unusual

issues on a case-by-case basis where it would serve the public interest to conduct such a review”?**

3. Cable Insulated Limited Partnership Criteria

‘113, Under the insulated limited partnership or “ILP” criteria of the cable attribution rules, a
limited partner can avoid attribution for purposes of Sections 76.501, 76.503, and 76.504 of the
Commission’s cable ownership rules if it is not “materially involved™ in the management and operations
of the partnership with respect to its video programming activities.*** “Non-material” involvement is
permitted in some significant partnership activities, without attribution, so that limited partners can
ensure that their investments are protected.*® More particularly, a limited partnership interest is not
attributable for purposes of applying those ownership rules if it satisfies each of the following seven
criteria, which are referenced in, but not included in, the rule and which identify those situations in which
it is reasonable to assume no material involvement in partnership decisions by the limited partner.?*® A

limited partner seeking to avoid attribution in the cable context cannot:

(1) act as an employee of the partnership if his or her functions, directly or indirectly,
relate to the video-programming enterprises of the company; (2) serve, in any material
capacity, as an independent contractor or agent with respect to the partnership’s video-
programming enterprises; (3) communicate with the licensee or general partners on
matters pertaining to the day-to-day operations of its video-programming business; (4)
vote on the admission of additional general partners subject to the power of the general
partner to veto any such admissions; (5) vote to remove a general partner except where the
general partner is subject to bankruptcy proceedings, is adjudicated incompetent by a
court of competent jurisdiction, or is removed for cause as determined by a neutral arbiter;
(6) perform any services for the partnership materially relating to its video-programming
activities, except that a limited partner may make loans to or act as a surety for the
business; and (7) become actively involved in the management or operatlon of the video-
programming businesses of the partnership.*”’

114.: Following the court’s decision in Time Warner I1, a question remains regarding the extent
to which a limited partner may:engage in .the sale of programming to the general partnership and still
remain exempt from attribution. The court found no fault with the limitation on communications relating
to video programming as an attribution insulation criterion, but it also found no basis for using

32 See 1999 Broadcast Attribution Order, 14 FCC Red at 12560, 12562, 12581 9 1, 5, 43.
353 See id. at 12581 9 44.
354 See 1999 Cable Attribution Order, 14 FCC Red at 19039-41 1§ 61-64.

%55 See Reexamination of the Commission’s Rules and Policies Regarding the Attribution of Ownership Interests in
Broadcast, Cable Television, and Newspaper Entities, 1 FCC Rcd 802, 803 9 6 (1986).

336 See 1999 Broadcast Attribution Order, 14 FCC Red at 12615-16 q 130; Reexamination of the Commission’s .
Rules and Policies Regarding the Attribution of Ownersth Interests in Broadcast, Cable Television and Newspaper
Entities, 58 RR.2d 604, 618-19 § 46 ( 1985) (1985 Bioadcast Attribution Reconsideration Order).

357 See 47 C.F.R. § 76.503 Note 2(b)(2); 47 C.F.R. § 76.504 Note 1(b)(2); 1999 Cable Attribution Order, 14 FCC
Red at 19040-41 9 64.

51




ERedégal Communications Commlssmn FCC 07-219

i—__——T-_
i ,‘{ Hn r = "“._r\

programming sales by the limited partner to the partnership to trigger attribution.’®® Left unclear is the
manner and extent to which program promotions, sales, marketing, and contractual negotiations may take
place without breaching the limitation on communications, as well as the scope of a limited partner’s
ability to perform services for the partnership materially related to its video programming activities
without the interest being attributable.

115. The Commission received few comments on these issues in response to the 2001 Further
Notice. Although some commenters generally supported abandoning the “no-sale” provision of the cable
limited partner insulation criteria, they did not address specifically whether a limited partner could sell
programming to the partnership without violating the bar on communications with respect to the day-to-
day operations of the video programming business.”” While one commenter supported retaining the no-
sale provision, it did not explain how the sale of programming to the partnership would increase the
influence or control of the limited partner.’® Therefore, we seek additional comment on this issue to
address these issues and to update the record.

116. In particular, we seek comment with respect to the court’s conclusion “that the no-sale
criterion bears no rational relation to the goal” of ensuring that the limited partner will not be materially
mvolved in the videe-programming activities.of the partnérship. 361 Does the sale of programming to the
partnerslnp “by; a limited parther provide the limited partner with the ability or the incentive to influence
the partnership to make specific decisions, and, if so, would the limited partner otherwise have no such
ability or ineentive absent its status as a seller of programming?

117. In»reversmg and‘remandmg the prohibition on the sale of programming by an insulated
limited partner, the court relied, in part, on the continued existence of the prohibition on communications
with respect to the.day-te-day operations of the video programming business. Thus, the court noted that
aprogrammer might secure contract terms giving it some control over a partnership’s programming
choices, “buit, ”xglven the independent criterion barring even communications on the video-programming
business,... exercise of that power weuld seem to be barred. 362 The court also noted, however, that
“gven if it Wer(éh’t, the-bargaining opportunity would depend on the desirability of the partnér’s
programming, not-on its status as a partner.”*®

118. We ask commenters to address the court’s conclusion that the sale of programming is not
rationally related to the control of program choices. Does status as a limited partner affect the
willingness of the parfnersh1p to carry the partner’s programming? Does it affect the terms and
conditions on which that programming is carried? Are there scenarios in which a limited partner could
improve its bargaining pesition with respect to the sale of its programming to the partnership by virtue of
its status:as allimited partner? If so, how.could the limited partner achieve such a result without engaging

38 See Time Warner II, 240 F.3d at 1143.

3% See AT&T Comments at to 2001 Further Notice 71-73, Time Warer Comments to 2001 Further Notice at 41-
42, Fox et. al Reply Comments to 2001 Fi urther Notice at 5; Comcast Reply Comments to 200] Further Notice at
42; AT&T Comments to 2001 Further Notice at 71; and Time Warner Comments to 2001 Further Notice at 40-41,
The commenters note only that a limited partner cannot be materially involved in the video programming activities
of the partnership because the limited partner is separately prohibited from communicating about day-to-day
activities. They do not address how the two provisions relate,

360 See CFA Reply Comments to 2001 Further Notice at 27-28.

361 Time Warner II, 240 F.3d at 1143 (stating that the Commission “has drawn no connection between the sale of
programmmg and the ablhty of a liinited partner to control programming choices.”).

362 1d
363 Id
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