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purposes of calculating the ownership limit in the fonnula set out above, as previously proposed, we rely
upon an analysis that estimates the probability that a programming network will continue to operate '
based on the number of subscribers it has at a point in time.182 The Commission previously proposed
using the methodology set forth in the Media Bureau Survival Study to calculate the minimum viable
scale and sought comment on this proposal.183 That study was based on survival analysis and is a
standard method used in the fields ofeconomics, biology, and engineering. The study accounts for all of
the revenue sources that maintain the viability of the programming network, including international
distribution, and reflects the impact of advertising revenues, which may vary based on the markets where
the programming network is carried. It is based on an unbiased sample ofnetworks that have launched
serviee and gained distribution.184 The data also acceunt for the impact ofDBS competition on the
carriage decisions of cable operators: For example, any competitive pressure from DBS that makes a
cable operator's refusal to carry a particular programming network more costly will be reflected in an
increase in the odds ofnetwork sUrvival. The stUdy also accounts for the effect ofvertical integration
with a cable operator on the viability of a network and the value ofbeing associated with a successful
network{a "sp'in_i>ff').185 Because the study evaluates the viability of a network over its lifecycle
beginniiJ.g with its inception, it is able to account for the relatively small number of subscribers a network
requites to remain Viable in its early stages, while accounting for the larger number of subscribers
necessary at later stages.186

182 Keith ~rown, How mqny viewers does a cable network need? A survival analysis ofcable networks, 39 APPLffiD
EeON. 258.1 ("NetworkSurvival Study'). The study is based on the same data and method as a Media Bureau Staff
R~searc4 Paper- (Keitli S~ Brown, A Survival Analysis ofCable Networks, Media Bureau StaffResearch Paper No.
2004-1 ("Media Bureau'Survival Study') (reI. Dec. 7, 2004».

183 2005~econd Further Notice, 20 FCC Rcd at 9420 ~ 84.

184 Erdem, Katziand Mor.gan.claini that the sample is biased because it is based on financially successful networks.
CC1>p)pas~MarcJi'~6, 2007.Fut.tb.er Sqpp. Comments, Et:dem, Katz, and Morgan Dec!. at 36. However, the sample
iirch@es :~l},Gces.sful as•.w~lll!~,unsuccessfu1 networks and therefore is not biased. In fact, it is not possible to estimate
asurviva1.modellif,th~ sample on1y.Jncludes success'-Ul networks. Ofthe networks in the sample, 31.5 percent were
unsuecessful in the sense that they...exiJc;lQ the market during the sample period. See infra ~ 56. The author ofthe
study a:tt~!UpteQ to opiam pata on all n~tw!1>l1ks that were in existence during the sample period. While it is possible
that the authorpid n~t obtain~ata ~il all networ~, weare coilfident that the majority ofexisting networks are in the
salDple: FUrtI:ie*lm:ore,the M~'dia BCtre(lu Survival Stildy lists all of the networkS in the sample, and Comcast has
failed'to identify any ''unsuccessful''. networks iliat should have been included in the sample but were not.

185 Network Survival Study, Table 2.

186 Er.dem, Katz and Morgan claim that the study is not based on any underlying economic theory that would provide
a f0ubda~i~Ji~:(or~theeSHmatienm.ethoa. Comeast March 16,2007 FUIther Supp. Comments, Erdem, Katz, and .
Mirlfg~!IDllbl!'~aV.36. 1fOifever,,;ec~iloinic lheoryex~g the effect ofuncertainty in a dynamic context on firm
de~isililits~'~il well4developed area ofecoDofuics, indicates thaNongitudinal studies'such as the Network Survival Study ,
ilia~can:'ihcorp~fate:sfiife'depenHence are more appropriate tools than those that do not. State dependence occurs
when current aeiions are 'affected by past decisions and conditions, even after'doIitrolling for the explanatory
variables used in, the model to describe current conditions. Jeffrey D. Wooldridge, Econometric Analysis ofCross
Section and Panel D~ta (MIT Press 2l'l02). Forexmnple, Jovanovic illustrates the importance ofthe need to
account for theltistory ot::6nns when examining exit. Boyan Jovanovic, Selectzon,and the Evolution ofindustry, 50
ECONOMETRICt\649-7Q .(1982). D~it also uses dynapnc optimization to develqp a model explaining exit decisions
offums. AviJiash Dixit, Entry ancl'Exit Decisions under Uncertainty, '97 J. OF POL. ECON. 620-38 (1989). In these
mod_~l!l; lUld th~.w.maqy deri\latjveslqyeF thc;l inteJ¥~niJIg y~ars,- thl:l Qause offIrm exit is unpredictable fluctuations in
G~st~_rt,!W.d,,:0t;,':.othef~]I.r~~ty~s.},pee ,a(~qJ)av.jc;tB.,:A:udretsch and· :ralat Mahme.od, The rate ofhazard
c.(J.'nfr~nt(lig ,!ewjirmsig~tbp.,lp..rJts i\y:'~! "!fl'nuja,i$uring, 9 REv. OF INDUS. ORo.-41-56 (1994); Rajshree Agarwal
aQd:'~ichael' J;lte $vo(lftian o.t:.M1:ii:kei~ anti;Entry, Exit and Survival ofFirms, 78 REv. OF ECON. AND STAT.
48'9~9:8~€1~9'6 . xe~~rte:tt'?tDi]rd_.$1ahi1 ant!'Mi,~haet:l WoYWQde, Lega! Fbr.rn, Growth and Exit ;bfWest .
Gerrn:atz Firms." iEmpi;;iaal ResultsffJt'Nfanuffictunng; Construction, Trade and Service Industries, 46 J. OF INDUS.
(continued....)
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53. We reject Erdem, Katz, and Morgan's allegation that the study failed to address network
heterogeneity and account for the endogeneity ofnetwork decisions on cost and quality.187 This is a
curious position since the Media Bureau Survival Study discusses and estimates models that account for
these issues.188 Unfortunately, there is not a statistical model that will address both issues .
simultaneously. It is necessary to choose the lesser of two evils..In the end, we have chosen to rely on
the model that does not require strict exogeneity. We do so because one of the common causes of
endogeneity is a failure to control for unobserved characteristics that influence the probability of
survivaL189 We believe that relaxing the assumption on strict exogeneity is more appropriate than using
the model that requires strict exogeneity. Furthermore, we note that the peer-reviewed Network Survival
Study on which we base our calculations reports results only for the model that eases the assumption on
strict exogeneity.

54. We also reject Erdem, Katz, and Morgan's contention that the study is flawed because it
does not explicitly model the source of dynamics and state dependence.190 The Commission's reasoning
behind the ownership limit is to ensure that the actions of a single cable operator cannot unilaterally
eliminate a network. Erdem, Katz, and Morgan's suggestion that larger cable operators could ensure that
new networks grow more quickly is true only for those networks that the large cable operator chooses to
carry. However, it does not addre~s our concern that the largest cable operator would be able to
effectively dictate which networks will be carried by all operators due to its ability to eliminate the
viability ofnetworks that it does not carry. The source of the state dependence is very clear. For an
average cable network to be successful, it must reach a certain number of subscribers. While there may
be other means to meet Cengress' goal regarding the flow ofvideo programming, the statute directs us to
use a limit on the size ofa cable operator to accomplish the goal. Our limit is designed to ensure that a
l~ge cable operator cannot unilaterally condemn a cable network by refusing carriage.

55. In order to use the Network Survival Stur;ly to estimate the minimum viable scale of a
programming network, it is necessary to choose the point in the network's life at which to measure
viability, as well as the probability that the network survives past that point. We consider five years from
the launch of a network to be an appropriate point for measuring viability. In the course of its first five
years, a network will have-an opportunity to market itself to MVPDs, as well as to attract the attention of
consumers, advertisers, the investment community, and the popular press.191 On the other hand, we
believe that measurm.g viability at a later time (e.g., ten years) may be excessive. We have attempted to
choose a yiabi~io/date t4at is b,~yotld the "start-up'; phase an.d permits a programmer to establish itself,
but not so lo,n~ that it atteinpts to e,nsure success Ifor 'an extended p.epod.

(Continued fro~.previou~page). ------------
EeoN. 453-88 (1998);.Jose Mata and P.edro Portugal, The s1,lrvivalofnew domestic andforeign-ownedfirms, 23
S'F~T. MG;MT.:J. 3~343 (2M2).~heestimation s.trategy: i.~ de~iJW.ed to mod~~ these fluctuations without assigning
an underlYing cagse to each flpctuati.on. In fact, we t9ink it is impractical to obtain the, precise reason that each

... • • .... I ., •

netw9rk failed and incOl:p,orate it into iID empirical medel. The model we have chosen acknowledges the basic reality
that ifa ndtwork 'has su:tijcient subscribers, to generate,revenue to cover its costs, failure is much less likely.

'.
187 See supra note 186.

188 Media1jureau Sur,v.ival Study, T~bJe 2.

189 Jeffrey Wooldridge, Econometric An,alysis ofCross Section and Panel Data, MIT Press, 2002, p. 50-51.

190 CemcastMaIch 16, 2001';FurtherSupp~ Comments, Erdem, Katz, and Morgan Decl. at 36-37. As noted above,
state,depen:denc~~occUi:s.w,h~p.·:clii'll-tp,.t,~cti0lis aie'aff~Gted'bypast;decisions and conditions, even after controlling for
the 'e~planatory'\iariables.u~~a,iD. tJfcf.nt6d~Ho'descqbe current conditions., See supra note 186.. ~

191 T~s is consiit~nt wii{fJ;'A9'~ pJ~~PI~i th~ suc'~f~~~fprogramming networ~ is,g~nerally evaluated over a five
to-seven-¥ear time hon~on. TAC if0minefits to the 2005 Second Further Notice. at 16.

- ~~.,.. T ~'. "4~~1),.~ i. ~~"'~\'* ~"", , . ' •
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56. Next, we must select an appropriate probability of survival.192 ' The Network Survival study
: calculates minimum viable scale at survival probabilities of 50 percent, 70 percent, and 90 percent. We

, choose to base our limit on the average survt~Hme~~~~bgrammingnetwork observed in the '
industry. 193 According to the Network Survival Study, from 1984-2001 the failure rate among the 305
networks in the sample was 31.5 percent,t94 indicating that 68.5 percent of networks in the sample
survived. Thus, we choose a survival probability of 70 percent at the five year mark as this is the closest'
ofthe three choices we calculated to the number we observed in the study. In other words, we fmd that
the minimum viable scale is represented by the number of subscribers a network needs to serve after five
years inthe market to have a 70 percent probability of survival.

57. We also need to decide which characteristics of a network should be taken into account'
when calculating the survival probability. We use the survival probability for a network that is not
vertically integrated and is not a "spin-off' of an existing network. We exclude the effect ofvertical
integration and "spin-offs" from the calculation in order to account for the additional difficulties faced by
independent and unaffiliated programming networks. Thus, we rely on empirical data indicating the
number of subscribers needed for a network with the characteristics specified above to have a 70 percent
probability of survival after five years. These choices lead to a minimum viable scale of 19.03 million
subscribers.195

3. Subscriber Penetration Rate

58. In 1999, the Commission estimated that the typical programming network had only a 50
percent chance of actually serving'all available "open field" MVPD subscribers" based on lack of channel
capacity on cable systems, penetration of digital tiers, and other factors. 196 Today, that 50 percent chance
is much lower as a consequence ofthe proliferation of digital tiers on which new programming networks
are typically placed. When the impact of this digital tier placement is factored in with the number of
MSOs a network is able to reach, and the limited number of systems under each ofthose MSOs in which
they are given carriage rights, the result is a significantly lower penetration rate. In the present Order, we
calculate more precisely the percentage of subscribers a programming network will serve.

59. Several commenters dispute the Commission's prior assumption that cable networks are
available to only 50 percent of the subscribers to the MVPD on which they are ,carried, an ~ssumptionthe
Commission relied upon in determining that programmers need an open field equal to 40 percent of all
MVPD subscribers.197 AT&T contends that a number ofprogramming networks' we viewed'by more

192 To derive estimates ofprogrammers, subscribership requirements, the Network Survival Study uses a
survival/duration model tli~t, estimates a programming network's probability ofexit from the marketplace based on
different characteristics; including the network's subscribership at specific points in time.

193 We chose a minimum viable scale and penetration rate that reflect the average cable network. our calculations
provide a minimalamount ofprotection to average networks. Networks that choose high~cost strategies that reqqire
a large,number pfsubscribers to remain viable will not be protected under this ownership limit, contrary to the '
allegations ofErdem, Katz and Morgan. Comcast March 16, 2007 Further Supp. Comments, Erdem, Katz, and
Morgan Decl. at 33; see supr.a note 49. Furthermore, even these networks are protected only for the first five years
of their existence. After thos~ five years, ,the ownership limit will not provide'them with a safe harbor in which they
can survive without carri&ge-by the largestMSO., .

194 That is, ofall the networks in the sample at any time, 31.5 percent of them exited the market at some point.
NetworkSurvival Study at 18, Table 1.

195 Network Survival Study at 10 and Table 4 at 22. This figure will be inserted in the formula above for the variable
"MVS."

196 1999 Cable Ownership Order, 14 FCC Rcd at 19114-18 ~~ 40-50.

197 AT&T Comments to the 2001 Rurther Notice at 65-66; Time Warner Comments to the 2001 Further Notice at
26-28; Time Warner Reply Comments to the 2001 Further Notice at 18.
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than 50 percent of all MVPD subscribers.198 AT&T also contends that competition in the MVPD market
has grown rapidly, which gives all cable operators strong incentives to secure carriage rights: for new
'Programining that has received favorable consumer response.199 Additionally, AT&T asserts:that
increased channel capacity resulting from the deployment of digital technology has greatly expanded
cable and non-cable outlets for programming and increased the demand for programming by cable
operators and other program purchasers and distributors.zoo On the other hand, cable operators have
complained about capacity constraints because of the increased capacity demands of digital television,
including high defInition television, and their need to increase the speed of data services they provide. 201
Time Warner maintains that the Commission's reliance on average penetration numbers for all national
video programming services was misplaced because these subscribership numbers are not a valid proiy
for entrants' probability of carriage success.202 Comcast argues that the Commission must clarify the
meaning of the success rate assumption before the Commission can rely on it.203 It further argues that the
fact that a network is denied carriage does not mean' it was denied unfairly, and that the market factors
used to set the success rate do not have any relevance to whether cable operators are acting in an "unfair"
manner.204 It complains that the data used to establish the 50 percent rate was flawed and out of date, and
that the use ofcurrent data would yield a much higher rate.205 '

60. We agree with commenters who contend that we must take into account tier placement and
other carriage arrangements when determining the open field necessary to ensure that the decision of a
single cable operator does not cause a network to exit the market. Accordingly, we take into account tier
placement in our current analysis, and recognize that many, ifnot most, new cable networks are placed
on a digital tier. A consequence ofbeing placed on a digital tier versus one of the basic levels of service
with the greatest penetration rates is a much lower penetration rate. Previously the Commission relied on
a general 50 percent penetration rate for a new programming network that was based on an analysis
which ignored the increased diffIculties of recently lalinched networks in obtaining distribution. Instead,

198 See AT&T Comments to the 2001 Further Notice at 65; see also Time Warner Comments to the 2001 Further
Notice at 26.

199 AT&T Comments to the 2001 Further Notice at 65

200 ld. at 66.

201 See, e.g." N:~TA CoIilme!1~~~ pOG~et No. 98-J20 (June 14,2006) at 7-8, availabl~ at
http://gullfoss2;¢'cc.gov!proillec{s/retrieve;cgi?native_orj)df=pdf&id_document=6518359837 (stating that cable
operators have:to,chAP~e ,among ~e, ppntent offered QY proadcasters because ofthe "scarce available capacity;" the
competitive marketplace in which.cable does,busipess requires that operators use their capacity to promote services,
particularly itl'light oi their decreasing market s~~); NCTA Comments in Docket No. 98-120 (June 12, 2006),
available at http://gullfosS2.fcc.gov/prodlecfs/retrieve.cgi?native_orj)df=pdf&id_document=6518359613 (stating
thatfull carriag~, of digita:l~signalswould intenere with the ability of independent programmers to compete for
carriage on cabtl'l systenis..); NCTA:.'a.~mments in Docket No. 98-120 (June 8, 2006) at 2,6, available at
http://gullfoss2.'fdc.geV7.pro~ecfs/~etrieve~cgi?native _orj)df=pdf&id_document=6518359266 (stating that full
carriage,ofdigital br0adcas'f'sigp~j's consumes cable capacity that would otherwise be available for other consumer
servioes); Ex:Parte Letterfrem: Willkie, Farr and Gallagher, LLP on'behalfofComcast (Nov. 15,2004) at 2,
available at http://gullfess2;fcc.go\.'/.prodleofs/retrieve.cgi?native_orj>df=pdf&id_document=6516882143 (stating
that full carriage ofdigital signals would interfere with the ability ofComcast to offer additional services, such as
VOIP).

202 Time Warner Comments to the 2001 Further Notice at 27 (arguing that low penetration rates in certain instailces
were due to poor marketing, unappealing content, and recent market entrance).

203 Comcast June 8, 2007 Further Supp. Comments at 3, 5-8.

204 ld. at 11-15.

2051U:at'I5-19.
I,
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the Commission calculated a value based on the penetration ofa limited sample of successful
networks.206 Because our minimum viable scale estimate is based on the survival probability ofa
network five years after launch, our present analwsis fil0\:ises on the subscriber penetration that a network
is likely to achieve in that time frame.

61. For this pUlpose, we use data from the Commission's Cable Price Survey to estimate the
likely penetration of a programming network given its age.207 Thus, our new calculation is based on '
empirical study ofsystem carriage and tier placement ofnetworks. The Cable Price Survey sampled 783
cable community units as ofJanuary 1,2006. For each franchise, the respondent provides a list ofthe
programming networks that are carried, the tier on which each network is carried, and the number of
subscribers to the tier. By aggregating all of this information to the level of an MSO, we calculate the
fraction ofeach MSO's subscribers who have access to a specific programming network.208 We then
calculate a weighted average ofthe MSO-specific penetration rates using the size ofthe MSO as the
weight. In this manner we construct an estimate of the fraction ofMSO subscribers that have access to
the specific programming network on those MSOs that carry the network.209 The number ofyears since
the launch ofeach ofthe networks is also calculated.210 With this information it is possible to predict the
fraction ofan MSO's subscribers a programming network is likely to have access to at any point in its
lifecycle. Due to the small'number ofprogramming networks in any single age category, we use linear
regression to develop a more robust estimate of the relationship between the subscriber penetration rate
and the age ofa network. As described in the technical appendix, ordinary least squares estimation
yields:

Pen = 0.0489 +0.0493 . Age - 0.0008 . Age2

The regression predicts that five years after launch a network will be available to 27.42 percent of the,
subscribers ofthe'MSOs that carry the network.2l1 Thus, 0.2742 will appear in the formula above in
place of the variable for penetration rate, "Pen,,212

62. We note that this calculation represents an average value for penetration after five years.
Alternatively, we could have chosen a value that reflects the typical penetration rate ofeither smaller or
larger networks. As the Commission previously has noted, some networks can survive with greater or

206 1999 Cable Ownership Order, 14 FCC Rcd at 19117 ~ 49.

207 This data is'drawn from the Cable Pric;e ~urvey as ofJanuary 1, 2006.

208 We base our calculation on the responses ofComcast, Time Warner, Cox, Charter, Adelphia, Cablevision,
BrightHouse, Mediacem, fiisight, Gable One, RCN, BellSouth, Knology, WideOpenWest, and WEHCO. These
fiims,compri'se approximately 90 percent ofcable subscribers. We are unable to account 'for DBS in this calculation
because we do not have information on the number of subscribers to the various tiers of service sold by each DBS
operator.

209 We exclude premium networks such as HBO and Showtime as well as high-definition and foreign language
networks. Premium networks operate on a significantly different economic footing than other networkS since they
are sold individually to consumers. We exclude high-definition networks because this market remains in early ,
growth phases and does not provide sufficient long-term data to develop estimates. Foreign language networks are
excluded siilce in many cases the fixed costs ofprogram production are recovered in the home countries of the
networks and therefore the need to recover fixed costs from U.S. distribution is lessened. Our estimation procedure
uses data on 135 programming networks.

210 1~th Annual Video Competition Report, 21 FCC Rcd at 2622-43, Tables C-1 and C-2.

211 Due to rounding, the listed regr~ssion coefficients do not generate exactly 27.42 percent, which is calculated
using the'full precision ofthe'regression coefficients.

212 See supra ~ 40.
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fewer subscribers than the average.213 Our direction under.the statute, however, is to protect the flow of
programming to consumers, while taking account of the efficiencies and benefits that may result from
increased ownership. Ifwe selected a penetvation nite more suitable for networks that can survive with
fewer subscribers, our calculations would result in ahigher limit. Such alimit, though, would allow the
largest MSO to impede the flow ofprogramming from networks that require an average amount of
subscribers or more to survive, in contravention of our statutory mandate. Reliance on the penetration .
rate for more widely distributed networks, on the other hand, would produce a lower horizontal limit
potentially maximizing the flow ofprogramming to consumers, but also denying consumers. the benefits
that result from economies of scale that cable operators can achieve through growth. Choosing an
average network penetration rate balances these two concerns and thus fulfills our mand~temost
effectively.

4. Accounting for Coordinated Action

63. In 1999, the Commission implicitly used a coordination index oftwo because it was
concerned that two cable operators could jointly refuse to carry a programming network and therefore
prevent the network from becoming viable. The court rejected the Commission's analysis and held that
the Commission must present empirical or theoretical evidence that coordinated action is likely in order
to sustain a limit based on a theory ofjoint action.

64. TAC asserts that the behavior of the two largest cable operators, Comcast and,Time
Warner, is indicative ofjoint action. It contends that if one ofthe two cable operators agrees to carrY'a
programming network, the other is likely to carry.it as well. In addition, TAC contends that if one of the
operators denies carriage, the other is very likely to deny carriage as well.214 CFA claims that "[t]he
Court's standard, which requires the Commission to demonstrate the virtual certainty of collusion in
analyzing the impact of two cable operators' refusal to grant carriage, fails to recognize that when a small
number of firms are present in an industry, parallel actions accomplish virtually all of the anticompetitive
harm of collusive activity.',2]S Consequently, they propose that the Commission should assume that the
two largest firms engage in some level of coordination. Kang provides evidence that vertically integrated
cable operators are more likely to carry the recently launched programming networks of other vertically
integrated cable operators than are non-integrated cable operators. He states that this is evidence that a
group of cable operators might collectively deny carriage to a start-up programming network.216 Ordover
and Higgins suggest that Kang's results may be evidence that non.,.integrated c~ble operators favor non
integrated programming networks rather than evidence of discrimination on the part of integrated cable
operators.217 Erdem, Katz and Morgan argue that Kang's study suffered from severe sample selection
bias and that his study fa,ils to distinguish between large MSOs and all owners ofmultiple cable
networks. They also contend that Kang's conclusion that vertically integrated cable operators are likely
to collude, causing harm to consumeFS and reduced entry'by new networks, does not necessarily follow

213 2001 Further Notice, 16 FCC Red at 17323 ~ 13.

214 TAC Comments to the 200S Second Further Notice at 29.

21S CFA asserts that the CoIDIJ1j.ssiQu shoqld cO,ntlrrue to use the open field approach, and account for both Comcast
and,:I'ime Warn~r in its analysis, J}.citjust.the top'firm as it has in the past. CFA maintains that the Commission
should include Comeast and Time Warnet in its open field analysis because "[n]o current programmer denied
carriage by either of the top two fitmS has come close to achieving the necessary reach to attract advertising on the
scal~ that is widely recognized as ·the threshold for long term survival ofnational programming." CFA Comments to
the 200S S~co.'1dFurther Notice at 15-17.

216 Jqn-S~ok K~g, Reciprocal Carriage o/Vertically Integrated Cable Networks: An 'Empirical Study at 21.

217 ComcastRep,ly c.omments to the 200S Second Further Notice, Ordover & Higgins Dec!. at 11-12.
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from the observed pattern ofcarriage his study purports to detect.218

65. Other commenters state that the ecifriiiii~~l(\ftiS theory of collusion is flawed. AT&T asserts
that the Commission's collusion theory is "entirely conjectural" and cannot stand without substantial
evidence showing the existence or likelihood ofunilateral or collusive anticompetitive actions by
MSOs.219 In particular, AT&T asserts that cable operators have not disfavored unaffiliated programmers
or unfairly favored affiliated programmers in their carriage decisions.22o Corncast :fmds a lack of
evidence that collusion is "likely" and criticizes the Commission for not addressing (1) how or why
participants in an allegedly collusive refusal to deal would reach an agreement to refuse to deal in the
fIrst place, (2) the extent to which they would have an incentive to deviate from such agreement, (3)
whether participants could punish a:fIrm for deviating, and (4) the role ofmaverick firms in preventing
coordinated interaction.221 NCTA emphasizes that the court rejected the Commission's open fIeld
approach because the Commission lacked evidence that the top two cable operators are likely to
collude.222 Reiterating its comments filed in response to the 2001 Further Notice, NCTA states that
beyond the lack of evidenc,e of actual collusion, there is "no reason to believe that MSOs have any
incentive to engage in such activity.,,223

66. Accordingly, we do not include an adjustment for coordinated action. While commenters
have provided some evidence that large cable operators tend to-carry the same programming networks,
they have not provid~d a sufficient set of arguments to demonstrate that it is cooI;dinated action rather
than individual action generating the observations. It is not surprising, for example, that nearly every
cable MSO camies the most popular networks. Such an observation likely arises from the popularity of
the network, not necessarily from collusive action. Thus, we lack evidence to draw defInitive
conclusions regarding the likelihood that cable operators will behave in a coordinated fashion.

5. The Cable Horizontal Ownership Limit

67. After careful consideration of the evidence before us, including the language and intent of
the statute and our understanding of the programming market, we determine that use of the open fIeld
approach to set a horizontallimjt is the most appropriate means ofensuring that the flow ofprogramming
to consumers is not unfairly imp~ded. The modifIed open fIeld method that we adopt in this Order yields
a horizontal owner~hip. cap that ensures that no cable provider is so large that it can prevent a
programmer from serving "the number ofviewers needed for viability - independent ofconcerns over
anticompetitive conduct.,,224 We apply the fIrst three values discussed above to the ownership limit
formula, and reject the fourth value concerning coordinated action. The values we apply are (l) a total

218 Comcast March 16, 2007 Further Supp. Comments, Erdem, Katz, and Morgan Decl. at 44-45.

219 AT&T Comments to the 2001 Further Notice at 67-68

220 ld.

221 Comcast Comments to the 2005 Second Further Notice at 75. Comcast Supp. Comm~nts at 12-14. Comcast
Further Supp. Comments at 11. Comcast March 16, 2007 Further Supp. Comments, Erdem, Katz, and Morgan Decl.
at 38-43.

222 NCTA Comments to the 2005 Second Further Notice at 13-14.

223 ld. at 13-14 (quoting NCTA Comments to the 2001 Further Notice at 19 (atguing that cable operators' incentives
to collude to deny carriage to a programming network or to artificially suppress the price or quality ofprogramming
are constrained by the same changed marketplace conditions that make unilateral anticompetitive activity unlikely)).
NCTA also claimed in its comments in response to the Second Further Notice that the open field approach is too
diftic,,;tJt toappty'~~mp,irically, pecau~e _there is not. a single "critical mass" ofhouseholds that a- programmer must
ac!lle.y.e to be viable. ld. at 14.
224 - -. .

Time ~a17lerII,240 F.3d at 1131-32...
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MVPD subscriber number of 95,784,478;225 (2) a minimum viable scale of 19,030,000;226 and (3) a
subscriber penetration rate of 0.2742.227 The calculation generates a result of .28, which reflects that as
long as the largest cable operator does not sefve more than~8 percent of all MVPD subscribers, that
operator cannot significantly undermine the viability ofa programming network by refusing to carry the

network.228

68. Based on this calculation, we conclude that a horizontal limit of 30 percent wi~l best serve
the public interest. As noted above, the Commission fITst established a 30 percent horizontal ownership
limit in 1993.229 In 1999, the Commission revised the method by which horizontal ownership was
calculated, but retained a 30 percent ownership limit.230 Although that limit was subsequently remanded
by the court, the Commission has continued to apply the 30 percent limit in merger reviews since that
time and the media marketplace has continued to operate under this requirement. Therefore, for
consistency, we adjust the limit slightly upward, from 28 percent to 30 percent. This small upward
adjustment is unlikely to cause harm. We do not believe this minor adjustment will adversely affect our
ability to provide the protection the statute requires. Moreover, this adjustment will have no affect on the
largest cable operator in the market today because it would satisfy either a 28 percent or 30 percent
limit.231 For these reasons, we set a 30 percent horizontal limit.

69. In setting the 30 percent limit, we must, as instructed"by the Time Warner II court, assess
"the determinants ofmarket power in the cable industry" and draw "a connection between market power
and the limit set.,,232 Comcast argues that the Commission should account for MVPD competition by
excluding for the purposes of determining compliance with the ownership limit all of an MSO's cable
subscribers in areas where the Commission has granted effective competition petitions.233 Admittedly,
the focus of our open field analysis is on cable openi.tors' influence and impact on the upstr~am
programming market, not on their economic position in the downstream MVPD market We recognize
that competition in the downstream market may affect the ability of a large cable operator to prevent
successful entry by a programming network, and that our open field analysis does not directly measure
this. For example, it is possible that a large cable operator may be pressured by competition in the
MVPD market, principally from DBS, into carrying reasonably popular networks within the five-year
timeframe contemplated in our probability survival analysis, thus leaving a large operator unable to
"unfairly impede" the success ofthat network.234 Alternatively, however, a cable operator controlling

225 See supra ~ 43.

226 See supra ~ 57.

227 See supra ~ 61

228 1- (19,030,000 I (0.2742 x 95,784,478» = 0.28.

229 See 1993 Second Report and Order, 8 FCC Rcd at 8567, ~ 3.
230 .

See 1999 Cable Owner.shipOrder, 14 FCC Rcd at 19101, ~ 6.

231 Letter from Peter H. Feiiiberg, Assoc. General Counsel for Comcast Corp., to Marlene H. Dortch, Secretary, FCC
"

(Sept. 24,2007) at 1-12. In its latest filing, Comoast states that it reaches 27.1 percent ofU.S. MVPD subs. Comcast
uses a figure of95.7 million for total MVPD subscribers, based on an August 2006 Kagan report.
http:(lfccwebOlw.fcc.gov/prodlecfs/retrie'!e.cgi?native_or_ d:t=pdf&id_ document =6518508506.

232 'Rime WarnerJI,':240 F.3d at 11:33-34.

233 G9mcll~t SuPP.. Co~ents at 27-28.

234 Tliemodified'dpen"field'approach, however, appropriatelyacoounts for the effects ofcompetition from DBS
providers iIi. one'important r~spect. B.ecause ofthe inclusion ofDBS subscribers in the calculation ofthe size ofthe
MVPD market, continued growth 6fDBS subscribers will increase the size of the open field'available to, a network,
which will',be r¢flected in our calc~lations, by a,reduction ofcable operators' share ofthe MvPD market. This effect
(continued....)
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more than 30 percent of the MVPD market may be able to significantly undermine the viability of a
reasonably popular programming network by indefinitely refusing to carry it, notwithstanding that
network's level ofpopularity and carriage by DBS competitors. We note that measuring cable operators'
downstream market power, and determining its impact on the flow ofprogramming in the upstream retail
market, is quite difficult, and that no commenter has provided a reliable and appropriate theoretical

framework or empirical data by which to do so.235 Thus, we are forced to make adetermination
concerning whether competition in the retail MVPD market negates the importance ofhaving a
sufficiently open field and, without the benefit of definitive evidence, we conclude for the reasons
detailed below that it does not. .

70. Most importantly, we do not believe that a single new programming network, having failed
to gain carriage on the largest cable operator's system, would have. a good chance ofboth gaining
carriage on other MVPDs and then induce enough of the large cable operator's subscribers to switch to
the other MVPDs either to allow the network to gain sufficient subscribership to be fmancially viable, or
to place substantial pressure on the large cable operator to carry the network within a reasonable period
oftime. Specifically, we find that the shift of subscribers would be unlikely to be significant or
sufficient to permit entry for several reasans. First, due to switching costs, consumers are reluctant to
switch MVPDs except when there is a large benefit.236 Second, cable operators reduce the likelihood of
switching by offering non-videa services (e.g., broadband Internet access and phone service), giving the
cable operatorisome market power in video service.237 Third, consumers are unlikely to switch providers
to gain access to new programming because video programming is a product, the quality ofwhich cannot
be known with certainty until it is consumed. It is difficult for consumers to know whether they would

(Continued from previous page) ------------
is 'real, not hypothetical. From 200I through 2005, the number ofMVPD subscribers increased by 8.16 million, but
the number ofcable subscribers decreased by 1.3 million, and cable's share ofMVPD subscribers declined from
77.54 percent to 69.41 percent. During the same period, DBS providers added 10 million subscribers, and their
shar~ ofMVPD:subscribers increased from 18.67 percent to 27.72 percent. See 2005 Video Competition Report,
Table B-1.

235 There is no simple rule concerning the relationship between the level ofcompetition in the downstream market
and the likelihood offoreclosure in the upstream market. It is possible for the downstream. market to be a perfect
monopoly whil&'the-upstream market is perfectly comp'etiti've, ifmany firms that are monopolists in their local
market compete witheach other for inputs in the upstream market. It is also possible for the downstream market to
be perfectly competitive, while each firm has a perfect monopsony in the upstream market.

.'

236 See Andrew Wise & Kiran Duwadi, "Competition between Cable Television and Direct Broadcast Satellite - It's
More Complicated than You Think," FCC Working Paper, Jan. 2005, at 21("Wise & Duwadi"). For example, DBS
providers typically require customers to agree to one year service commitments to receive subsidized equipment and
iJ;1sta~lation. Cusfomers. that d? ,no! meet credit criteria may be required to purchase equipment. DirecTV requires
custom(lrs who do not have a,suffi~ient~y high credit score to pay an upfront fee of$200 to $300 that is paid bac~ to
the!D- in the form ofcn:;dits each menth they remain subscribers. The~e subscribers receive their full upfront fee back
in $5 increments over 40 to @JDonths. Satellite Business News Fax Update, Mar. 7, 2007 at 2. These costs are not
insignificant and will limit the number ofsubscribers willing to switch MVPDs. Moreover, we note that some cable
subscribers are unable to switch toDBS because it re,quires a sufficient view ofthe southern 'sky in order to aim the
receiving dish at the DBS satellites. In northern latitUdes, as well as highly urbanized or forested locations, it may
not be possible to receive a DBS stgna'1 because of these line ofsight issues. Residents on the north side oflarge
buildings with multiple dwelling units may also be unable to recei:ve a DBS signal. For an explanation ofvarious
signal'interference issues, see, http:Nwww.dishnetwork.com/content/faq/generaUnformationlindex.shtml.

237 Wise &.puW,&di at 21;Adelphia Order, 21 FCC:Rcd at 8286 ~~ 186':87. See also 2005 Video Competition
Report at ,"72- (noting that DBS ,prbviders'p,enetration rate was 36 p~rcent in areas where cable operators did not
offer-advanced.servic_es such as digital cable, cable modem service, or telephone service, but only 16 percent in areas
whete cable' qp·~iator.s •.pffel'ed..settl~butnot,all ofthose advanced services,.and only 14 percent where cable
operators'effere_a all thre'e).

35



>l\~d~rlli. Co-mmuniciJD.ons QqmQ\issiop FCC 07-219

enjoy viewing a network which they have never seen before. While consumers can and do switch
MVPDs in response to the loss of a program network with which they are familiar, they are ~ikely to
respond similarly for a program network thatdistributes'Goij,tent that they have never viewed?38 .
Consequently, DBS -provides very little com-petitive ~ressure when it comes to carriage of new llrogram
networks.239

71. In addition, without an open field that is large enough, many new programming networks
might not even attempt to enter the market without a contract from the largest cable operator. If entering
programming networks are unable to sign contracts with MVPDs that have enough subscribers to ensure
reasonable prospects for survival, they may be unable to secure fmancing.240 Competitive pressures from
DBS will not provide any assistance to networks that do not launch due to a lack of fmancing. In
addition, smaller MVPDs may not want to carry networks that lack access to a sufficient number of
subscribers to ensure a reasonable chance for survival because of the problems associated with carrying a
weak network that eventually disappears (e.g., consumer dissatisfaction with changing channel lineups or
other issues relating to obtaining substitute programming).241 Ifwe allowed the largest cable operator to
become so large that the open field is insufficient to permit a new programming network to ~nter the
market with a reasonable probability of survival without gaining carriage on the largest cable operator,
then competing MVPDs might 'not even have the opportunity to carry the network because it will not
enter the market at all, thus impeding the flow ofnew programming to consumers.242 We therefore
cannot rely on competitive pressures to ensure the flow ofprogramming if there is not a sufficiently large
open field for entry, because a large cable operator may not be aware, or may not care, that its choices
have prevented entry by a cable network that would,have -pecome popular.243

72. For all of these reasons, we think that it is quite likely that a large cable operator
controlling more than 30 percent of the MVPD market would have the power to significantly undermine

238 Even in instances where the program network may be highly valued by consumers, a cable operator may refuse
carriage for unspecified reasons. For example, Comcast did not carry the regional sports network MASN in the
Washington D.C. area, despite the strong value consumers place on the programming ofregional sports networks,
and apparently with little harm to its subscribership count. Adelphia Order, 21 FCC Rcd at 8286 at ~~ 186-87.

239 Our Cable Price Report demonstrates the lack ofaggressive substitution between ~able and DBS. Ip the larg~
number. ofcommunitie& in, which !pere has been a findptg that the statutory test for effective competition has been
met due to the presence of;DBS sli~ice, competitipn dqes not appear to be restraining price as it does in the small
number ofcommunities wit1l a second cabie operator. Report on Cable Industry Prices at ~ 14 (Dec. 27, 2006).

240 TAC ~omment& to the 20Q5 Secon.d Further Notice at 26 (citing How Come Vultures Don't Flock to Cable, '
CABLEWORLD, Apr. 5, 2005.

241 The America Channel indicates, that investors are relu~tant to provide financing, and MVPDs are reluctant to
provide carriage, for a new netWork whose sW-Vivability is uncertain. For investors and MVPDs, a new network's
likelihoq~ 'ofsurvival is'indicated by the networkisi ability to obtain contracts for carriage with the largest MVPDs.
Thus a new neiwork that fail's to obtain carriage with the largest MVPDs will fmd it difficult to even enter the
~ket, because it will 'be'1Inable to obtain the financing and carriage necessary to begin operations. TAC Comments
to the '2005 Second Fut1herNotice at 15-17,22-23,25-27,31-32.

242 'Fhe open field approach. in fact, ensUFes that the downstream MVPD market provides effective competition to
the incumbent cable operator" because'it ensures that a popularprogramming networkthat fails to secure distribution
by the incumbent cab1e'0pe11lltor will have sufficient subscribership to enter the marketplace viably and make itself
available ~o competing MVPOs. Without an adequate,open field, a programming network's failure to secure
distriblJtion by,Uie latgest cable operator iDay prevent the network from entc~ring the market, thus denying consumers
the abilitY to re~6iv~ aesi1'eli'pr'~gi~g from'any MvPD.
.' " r ~ l ~~ _, .,: : t'-~ _:-

243 Acab~e ep~Fat01: ~ll~ot .learn of its mistake:; or find out the cost ofnot clllTYing the network, un1e~s there is a
sufficiently largl open'field for the' network to gain carriage and demenstrate its popularity with other MVPDs.
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the viability of a reasonably popular programming network by refusing to carry it, despite the presence of
competitive pressures from DBS and other competing MVPDs. Moreover, evidence submitted by The
America Channel illustrates the importance 6fYatgtH~\ibte'6~erators in reaching the minimumviable
scale. It shows that of the 92 non-premium nationally-distributed networks with more than 20 million
subscribers, only one network, INSP - Inspiration Network, was able to reach that scale without
receiving carriage from the largest cable operator.244 Also evident is the importance of the second largest
cable operator, Time Warner. Only two networks were able to reach 20 million subscribers without
carriage by Time Warner,245 and no networks reach that scale without carriage by at least one ofthese
large operators. This demonstrates the sensitivity ofnetwork survival to the size of the largest cable
operator. Very few networks can Feach minimum viable scale without carriage on a large MVPD. The
record indicates that no networks with more than 24 million subscribers have been able to do so without
carriage"by both of the largest cable operators.246

73. Finally, to the extent that there is an inherent lack ofcertainty as to the operation of the
MVPD market for these purposes, we believe that the statute provides guidance as to how we should
weigh the relevant risks in formulating our regulations. In particular, while the statute compels the
Commission to "take particular account" of the market structure, "including the nature and market power
of the local franchise," it also requires us to "ensure that no cable operator ... can unfairly impede ...
the flow ofvideo programming from the video programmer to the consumer.,,247 Thus, although some
uncertainty exists, we believe that our priority should be to make sure that a single cable operator may
not significantly undermine the viability ofprogramming network, and we do so here by establishing a 30
percent limit.

D. Relevant Geographic Market

74. In 2005, the Commission tentatively concluded that the relevant market for purposes of
s~tting the horizontal ownership limit under the Section 613(f) is no greater than the United States.248 In
other words, the Commission tentatively concluded that the international market is not relevant to the
establishment ,of the horizontalliniit. We now affirm. that tentative conclusion. '

75. Very few commenters address the relevant geographic market. Comcast disagrees with the
Commission's:tentative conclusion to ignore the international distribution market, given what it
chax:acterizes as the increasing importance of the market to the, health and vitality ofprogrammers.
Comcast states that the global marketplace offers program providers with significant alternative outlets
for content. It claims that media companies have a strong presence in overseas- markets and that many
media companies view international sales as critical to their profit margins. As an example, Comcast
states"tluit in t004,!2 percent ofDisney's $30.8 billion in'revenue and 35 percent ofthe company's $4.5
billion in operating profit came from the international market.249

76. We fmd it reasonable to concentrate our inquiry on the effects of cable concentration in the
United<States. The Commission has concluded in the past that the programming market is at least
nationa1.250 No commenter has presented economic data that defme the contours of the programming

244 TAC Comments to the 2005 Second Further Notice, Exh. 2 at 56-58.

245 According to TAC, these two networks are TV One and The NFL NetWork. ld. at 58.

246 Id. at 56-58.

247 47 U.S.C. § 533(f)(2)(A), (C) (emphasis added).
248 2005 Second Further Notice, 20 FCC Rcd at 9413 ~ 70.

249 Comc~st Comments to the 2005 Second Further Notice at 47.

250 See AT&T-Comcast Order, 17 FCC R~d at 23261 ~ 43; Adelphia Order, 21 FCC Rcd at 8237 ~ 68.
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market. Instead, commenters make the uncontroversial point that United States programmers sell.some
programming te international buyers and also rely on distribution outlets other than cable or DBS,251
Accordingly, we limit our inquiry to the natienal.programming market and cable operators' effect on it.
Nevertheless, our open field analysis accounts for the effects ofinternational distribution in estimating
the minimum viable scale needed for a programmer to achieve viability.

E. Regional Limits

77. The Commission also sought comment on whether and to what extent a regional limit on
concentration would better effectuate the statutory mandates set forth in Section 613(f)(2).252 Very few
commenters directly address the issue of regional limits.253 Instead, a number of commenters discuss the
importance of regional concentration to any analysis ofmarket power. Some of these cOmn:lenters offer
proposals for taking regional concentration into account in formulating a horizontal limit, but no
commenter proposes specific regional limits or a defined approach for devising them. As explained
below, we decline to adopt regional limits.

78. CFA and MAP advocate adoption of regional limits, arguing that market power in the cable
industry is expanding and is being reinforced by control and distribution of regional sports
programming.254 In addition, CFA and CWA ask the Commission to go beyond simply counting
subscribers, aDd, instead, to consider the effects ofregional clustering, which they claim reinforces cable
operators' market power and creates significant barriers to entry.255 Citing to the 1t h Annual Video
Competition Report, CFA points out that DBS penetration is lower in areas where cable operators carry
regional sports networks.256 In addition, CWA states that clustering allows MSOs to attain regional
market shares that make them indispensable to local and regional programming networks seeking
distribution.257

79. _CFA also asks the Commission to consider, in both transaction l"eview and its efforts to
adopt a horizontal limit, the importance ofthe top 25 markets, which comprise 49 percent of the national
TV households and 59 percent pf advertising revenues.258 Specifically, CFA states that in determining
whether a merging firm would exceed the national limit, the numerator (the market share of the merging
firm) should be increased by the advertising premium of the top markets.259 In addition, as discussed
above, it states that the Commission should discount the relative weight ofDBS by applying a 10 percent
discount in the denominator to-reflect the advertising-revenue-adjusted weight of satellite subscribers.260

251 See, e.g., AT&T Broaqband CODnnentS to the 20Q1 Further Notice at 30; Corneast Comments to the 2005 Second
Further Notice at 45-48; Corneast COmnlents to the 1001 Further Notice at 17-20. .
252 2005 Second Further Notice, 20 FCC Redat 9413 ~ 70.

, ,

253 See, e.g." Ai&:T Comments to 2001 Further Notice at 30-34; Corneast Mareh 16, 2007 Further Supp. Comments
at 20-22.

254 CFA Comments to the 2005 Second Further Notice at 25-26; MAP Comments to the 2005 Second Further Notice
at 29-35.

255 CWA Comments to the 2005 Second Further Notice at 8-10, CFA Comments to the 2005 Second Further Notice
at 54-55.

256 CFA Comments to the 2005 Second Further Notice at 53-54.

257 CWA Comments to the 2005 Second Further Notice at 8-10.

258 CFA c;,omments to.the 2005 Second Further Notice at 55-5'6.

259 ld..

260 ld.,at 58-60;'69.
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When these factors are considered, CFA concludes that-the horizontal limit should be 20-30 percent.
261

80. DirecTV maintains that satellit~ ptovj..deJ:s ar~~t a competitive disadvantage in the
broadcast and regional programming market Because Clustering has given cable operators a significant
advantage due to their large subscriberships within regions. It states that cable operators can withhold or

raise prices of "must-have" regional programming from rivals because "the cost of withholding
programming from rivals may be outweighed by whatever premium the cable operator is willing to pay
for the exc1usivity.,,262 DirecTV, however, does not advocate regional caps, but instead believes that the
Commission's transaction review process should be used to address regional concentration issues.263

Specifically, DirecTV states that, in transaction review, the Commission can defme geographic and
product markets mor,e accurately based on the facts of each case.264 It also states that the Commission
sho-q1d 'not consider'alLprogFamming to be of'equal value to consumers. For instance, DirecTV asserts
thatwithholding negienal sports'is more likely to cause subscriber 'shifts than withholding other types of
programming?65

:' 8·1. Comcast clajrns that it does not impede the flow ofprogramming in regional markets, as
evidenced by the increase in the number ofregional networks.266 It notes that since 1998, regional
networks have grown from 61 to 96, an increase of 57 percent, and that from 1998 to 2004, regional
sports networ~ have ~~reased from 29 to 38 and news networks have increased from 25 to 40.267

COD;lcast ~laims th~t 91uste:cing benefits subscribers because it enables cable operators to compete with
DBS operators, which have ''ubiquitous national coverage allowing for cost-effective national advertising
,catD;p,aign,s and tie-ins to national retail chains to aggressively market services and promotions.,,268 It also
s61tes't~at' clustering enables c~ble operator!! to compete with incumbent LECs with respect to geographic
scope, and itprovia~sexamples of the markets where it has launched its competitive digital voice
sen9'ee.269 Finally, Comcast asserts that clustering stimulates investment and delivery ofnew local and
:regibiial,progtamibin'g services, offering examples ofmarkets in which it has launched cable news
networ'ks.270

': 82. "The Co~s~ion previously considered whether to adopt regional subscriber limits, and
de,c:i#Iea to dq. SO.271 In 1993, the Commission stated that other provisions ofthe'1992 Cable Act were
specifie,aUy ~i;lsigned to introduce local competition aild would better address issues regarding regional
concentration1

272 In addition, the Commission observed that there was no evidence in the record

261 Ii at 68-70. .

262 DireeTV Coinments to the 2005 Second Further Notice at 5.

263 ld. at 6-7
'..

264Jd~ at 8.

265 ld. at"8-9. fults reply c0Dfinents, Comcast notes DirecTV's opposition to regional limits, and claims that if
Difeb'TVand other competitive outlets·offer programmers a viable alternative to cable for program distribution, then
a cable 0\VIlership limit is unnecessary. Comcast Reply Comments to the 2005 Second Further Notice at 8-10.

266 Comcast Comments to the 2005 Second Further Notice at 43-45.

267 ld. at 43-44

268 ld. at 51.

269 ld. at 51-53

270 ld. at 51-53.

271 1993 Second Report and Order, 8 FCC Rcd at 8572-73'16; 1999 Cable Report and Order, 14 FCC Rcd at
19124' 63.

272 1993 Second Report and Order, 8 FCC Red at 8572-73 , 16.
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indicating that any anticompetitive effects outweighed the potential benefits ofcable clusterIng, such as
regional programming, upgraded cable infrastructure, and improved customer services.273 In 1999, the
Commission found that the record in the proeeedfug showell that the benefits of clustering - including

tnarket efficiencies and the deployment of telephony and Internet access services - outweighed any
alleged anti-competitive effects on local programming.274 We do not have a sufficient evidentiary basis

here to reverse the Commission's l'revious decisions. Irtstead. we conclude that our case-by-case rev~ew
oftrans~ctionswill allow us to identify and prevent any unfair impediments to the flow ofprogramming
that may arise from regional concentration.

83. We also decline to adjust systematically the market share of a merging firm by advertising
premiums, as suggested by CFA. We do not have defInitive evidence in the record that distributors ill all
of the top 25 DMAs command significant premiums over, for example, the next 25 DMAs. Certainly, in
some of the top DMAs, the existence dfmany outlets for advertising, and competition among them, may
serve to reduce advertising rates. Rather than determine a mathematical formula for examining this
issue, we will examine all aspects of regional concentration, including the market for advertising and'its
effect on programmers, when proposed transactions are before us. '

F. Application of the Limit

84. In 1999, the Commission revised the prior methodology by counting against a cable
operator's horizontal limit only those cable subscribers served by its "incumbent cable franchises,"
excluding new subscribers gained through overbuilding "non-incumbent cable systems."27S The
Commission also endorsed the use ofpublished, current and widely-cited industry data to establish the
number ofMVPD subscribers nationwide, for purposes of establishing cable operators' share of the
market.276 '

85. CFA challenges the Commission's exclusion ofnon-incumbent cable franchise subscribers
(the overbuild exception) in calculating compliance with the horizontallimit.277 Additionally, CFA
challenges the 1999 Cable Ownership Order's reliance upon industry data to establish cable operators"
share of the MVPD l.llark6t.278 As explained below, we reject in part and accept in part CFA's specific
challenges to the overbuild exception. Specifically, we fmd that the exception creates the potential for a
cable operator's use ofthe overbuild exception to reduce the open field below the required 70 percent,
and we therefore eliminate it. At the same time, we reject CFA's challenge to the use of industry data for
purposes of establishing a cable operator's share of the market to determine compliance with the cap.

1. Exclus,ion of Overbuild, Non-Incumbent Cable Systems from the Horizontal
Limit Calculation

86. We conclude that excluding overbuild subscribers from the numerator in the calculation of
a cable operator's market share is fundamentally inconsistent with the open field approach we utilize to
calculate.,the horiz~Il,.tallimJt aIled must be eliminated. The overbuild exception would allow a cable
Operiltor n.ear the b.bt;izontallimit to use the exception to exceed the 30 percent limit, which would have

273 ld. at 8573 ~ 17
274 1999 Cable Ownership Order, 14 FCC Rcd at 19124 ~ 63.

275 See 1999 Cable Ownership Order, see also 47 C.F.R. §§ 76.503(b)-(d)(defining incumbent cable franchise as
including all franchises, and all successors in interest to those franchises, that were in existence on October 20, 1999,
the date on which the 1999 Cable Ownership Order was released).

276 See 1999 Cable Ownership Order, 14 FCC Rcd at 19112 ~ 35.

277 CFA CoJllDi~~~ to the 2001 F~~ther Notice at 45.

278 ld. at 45-47;
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the effect of reducing the open field below the 70 percent that is necessary to ensure that no single
operator can, by simply refusing to carry a video network, cause it to fail. Accordingly, we conclude that
exclusion of subscribers in overbuild cable rrartchis~~ slifiUlti be eliminated.279

2. Reliance onIndustry Data
87. In addition, CFA faults the 1999 Cable Ownership Order for allowing cable operators to

rely on industry-wide data in determining and reporting their share ofthe MVPD subscribership market.
CFA maintains that because industry reporting services derive information and figures from cable
operators and vary in their reported figures, the 1999 Cable Ownership Order's reliance upon such
reported data.invites manipulation280 and forum shopping.281 Additionally, CFA claims that the 1999
Cable Ownership Order improperly delegated the government's role in monitoring and regulating the
cable industry to private research and reporting services and thereby disallowed public input and
scrutiny.282

88. In an exparte letter, CFA challenges the Commission's reliance on this standard based on
several disclosures ofquestionable subscriber counts.283 CFA questions whether third-party publishers
are a reliable source of industry data. CFA alleges that these publishers have a disincentive to question
the information provided by cable operators because the operators are valued customers who provide a
substantial amount ofrevenue to the publishers for their products and services. CFA contends that even
if industry analyst~ questioned the numbers provided by cable operators, they would have no means to
audit th~ numbers.284 ,Further, CFA asserts that MVPDs have incentives to over- or under-report their
subscriber figures for various reasons. For example, CFA claims that small cable operators and
competitive MVPDs have an incentive to inflate their subscriber numbers to impress Wall Street, which
inflates the pool of total MVPD subscribers and reduces the apparent percentage of the largest MVPDs,
while the largest MVPDs have an incentive to lower their subscriber counts to avoid the Commission's
horizontal ownership limit.285

89. CFA recommends that the Commission require all MVPDs to regularly file subscriber ,
counts with the Commission under penalty of sanctions for falsifying information and that the
Commission should establish the figure for total MVPD subscribers.286 CFA further urges the
Commission to consider deliberate overcounts provided to private entities or government agencies, such
as in statements to the Securities and Exchange Commission, evidence ofbad character, such that
licensees would jeopardize their licenses by engaging in such activities.287 NCTA contends that these

279 In light ofour decision to eliminate the overbuild exception, we need not reach CFA's argument regarding our
statutory authority to retain it.

280 CFA Comments to the 2001 Further Notice at 45-47.

281 CfAFeb. 28, 2000 Reply ~t 6.

28.2 CFA Comments to the.200l Further Notice at 45-47; CFA Feb. 28, 2000 Reply at 8-10.

. 283 CFAcites to-~ire~TV' s countiDg ofsu!Jscribers who merely expressed interest in its service and its subsequent
revision 'ofits subscriber numbers sigQificantly downward to correct its improperly inflated subscriber count. CFA
Oct. 11,2002 exparte at 3. CFA also cites to inflated subscriber counting by Charter and Adelphia. Id. at 3-4.

284 Id. at 4.

285Id. at 4.

286 id at 4-5.

287 [d. at 5.
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proposed remedies are inappropriate and would be coup.terproductive.288

90. We will continue tQ rely on widely '~~'cept~dindustry reports to establish the total number
ofU.S. MVPD subscribers. For pwposes ofestablishing cable operators' market share and compliance
with the horizontal rule provisions, the 1999 Cable Ownership Order endorsed the use of any published,
current, and widely cited industry data source to establish estimates ofnationwide MVPD
subscribership.289 Section 613(t) directs the Commission to establish reasonable limits.29o The 1999
Cable Ownership Order acceptcid a certain degree ofvariance, estimation, and double counting,
cognizant ofthe fact that the hohzontal rule provisions are based on estimates,291 Utilization of current,
widely accepted industry data r~presentsa reasonable means by which to gauge cable operators' share of
the MVPD market and fulfills t4e Commission's mandate under the statute. 292 We reject CFA's
contention that by relying on industry data, we improperly delegated our statutory obligations to monitor
and regulate the cable industry. IUtilization of industry data merely affords a reasonable means by which
to estimate cable operators' mar).<:et share. We agree with NCTA that the use of third-party Industry-wide
data conserves administrative resources and is consistent with this agency's reliance on industry data to
carry out regulatory functions in other areas.293

91. We agree with CF,A. that cable operators should be expected to report their subscriber
figures accurately. The Commission's rules require any cable operator serving 20 percent or more of
nationwide MVPD subscribers to certify, prior to acquiring additional MVPDs, "that no violation ofthe
national· subscriber limits prescribed in this section will occur as a result of [its] acquisition [of additional
cable systems].,,294 These rules 00 not prescribe a particular form of certification. We clarify here that
certifications must be executed ~y an officer ofthe corporation and must state that the number of
attributable ,subscribers serveq 'Qy the applicant is reported accurately in the certification. If this number
varies from subscriber counts the cable operator has provided to the Commission in other contexts, other
government agencies, fmancial institutions, or third-party publishers of industry-wide subscriber data, the
certification shall disclose and explain the nature of such discrepancies.29S We will consider specific
allegations ofmisrepresentation on a case-by-case basis.

288 Letter from Daniel L. Brenner, S'enior Vice President, NCTA, to Marlene H. Dortch, Secretary, FCC (Oct. 23,
2002) at 2 (UNCTA Oct. 23, 2002 E$: parte").

I •
289 See 1999 Cable Owner-ship Order, 14 FCC Rcd at 19112 ~ 35.

290 See 47 U.S.C. § 533(t)(1); Senate Report at 80.

291 See 1999 Cable Ownership Order, 14 FCC Rcd at 19112 ~ 35.

292 NCTA states that industry data research and reports are reliable, and are followed and utilized ''by all segments of
the video industry, not merely cable1operators." NCTA Feb. 17, 2000 Opposition at 16. NCTA maintains that small
operators will ~ot.in:fla~e t4~ir nuni~er~ because their license fees are b~sed on their actu~l sUbsc~bershi~, and large
cable operator~ will notunqerstate:tperr n;pmbers because they are requrred to report therr complIance With the
horizontal limit. Id.at 14-15. ' .

293 E.g., 47 U.S.C. § 548(g) (annual assessment ofMVPD competition); 47 U.S.C. § 159 (regulatory fees).

294 See 47 C.F.R. § 76.503(g).
, .

295 Certifications need not identifyehch and every subscriber count that has been provided to another entity. Rather,
they should e~pJain whether the fil~g co~pany 'has reported or routinely reports subscriber counts to other entities
using metllodolegies 'that differ frOnl those used for purposes ofcompliance with the Commission's horizontal limit.
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ill. FURTHER NOTICE OF PROPOSED RULEMAKING

A. Attribution

1. Background

92. The cable attribution ~les seek to identify "those corporate, fmancial, partnership,
ownership, and other business relationships that confer on their holders a degree of ownership or other
economic interest, or influence or control over an entity engaged in the provision of communications
services such that the holders should be subject to the Commission's regulation.,,296 Similarly, the
broadcast attribution rules defme which financial or other interests in a licensee must be counted in
applying the broadcast ownership rules, and seek to identify "those-interests in or relationships to
licensees that confer on their holders a degree of influence or control such that the holders have a
realistic potential to affect the programming decisions of licensees or other core operating functions.,,297
At the same time, the attribution rules "permit arrangements in which a particular ownership or positional
interest involves minimal risk of influence, in order to avoid unduly restricting the means by which
investment capital may be made available to the broadcast industry.,,298 Depending on the particular
substantive rule and objective to be accomplished, a variety ofdifferent attribution standards are used in
the Commission's roles.299

93. The General Attribution Standard. In the cable television context, there are two strains of
cable attribution rules: "the general attribution standard,,,30o relevant here, and the "program access
attribution standard.,,301 The general attribution standard, which applies to the cable horizontal

296 See Implementation ofthe Cable Television Consumer Protection and Competition Act of1992, 14 FCC Rcd
19014, 19016 ~ 2 (1999) (1999 Cable Attribution Order).

297 Regulations Governing Attribution ofBroadcast and Cable/MDS Interests, Regulation and Policies Affecting
Investment in the Broadcast Industry and Reexamination ofthe Commission's Cross Interest Policy, 14 FCC Rcd
12559, 1256011 (1999) (1999 Broadcast Attribution Order), recon. granted in part, Review ofthe Commission's
Regulations Governing Attribution ofBroadcast and Cable/MDS Interests, Review ofthe Commission's Regulations
andPolicies Affecting Investment in the Broadcast Industry, Reexamination ofthe Commission's Cross-Interest
Policy, 16 FCC Rcd 1097 (2001) (Broadcast Ownership Reconsideration Order), stayed, 16 FCC Rcd 22310
(20In).

298 See 1999 Broadcast Attribution Order, 14 FCC Red at 12562-63 ~ 5.

299 'Fhe bF<;)adcastattribupon hdes are detailed in Note 2 ofSection 73.3555 ofthe Commission's rules. See 47
C.F.R. § 73.35~5:S Note 2. 'In tfie cllble:corliext, as discussed below, there are two strains ofattribution rules, the
general attributibti standard, which' applies to the cable horizontal and vertical ownership rules, and the program
acce~s attnbutidP standard. See infra 1l' 93'. The Commission"also applies attribution rules in other services not
pertfuent here, such lis, for example, iIi the wireless context. See 47 C.F.R. § 1.919(2)(C)(ii).

300 The general Gable,attribution standard applies to the horizontal ownership limits, 47 C.F.R. § 76.503; the channel
occupancy limits, 47 C.F.R. § 76.504; the cable/SMATV cross-ownership limits, 47 C.F.R. § 76.501(d); the cable
telco buyout prohibition, 47 C.F.R. § 76.505; ancl the effective competition test, 47 C.F.R. § 76.905.

301 The Commission adopted the mOre restrictive program acoess .attribution standard for its rules imposing specific
behavioral restraints on cable operators and .programmers, such as its rules regarding program access and program
carriage, "both ofwhich were designed, in part, to pr~vent cable operators from usmg their market power to engage
in improper·conduct." See Implem(!ntation ofthe Cable Television Consumer Protection and Competition Act of
1992, Review ofthe Commission's Cable Attribution Rules, Notice ofProposed Rulemaking, 13 FCC Rcd 12990,
12993 ~~ 5-6 (1998) (1998 Cable Attribution NPRM). The program access attribution standard attributes an entity's
stock.holdings, ~;hetheJ' voting or non-voting, ~d.all partnership interests above 5 percent. The single m~jo~ty

sllarenolder exemption and insulatecllimited partner exceptions do not apply. See 1999 Cable Attribution Order, 14
FCGRcd,at 19~1r8 ~ 4. Thelpr,ograni aG'cess attribution ruleupply to cable commercial leased access, 47 C.F.R.' §

;Z.6.9,.a;program access, 47 C.F.R. § 76.1QOO; carriage discrimination, 47 C.F.R. § 76.1300; open video systems, 47
... ntinued....)
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ownership limits and vertical channel occupancy limits, is similar to the broadcast attribution rules. As
the Commission has noted, "the broadcast attribution standard governs broad structural rules, such as the
horizontal cable ownership limits and verticat bhaiine1,o,coupancy limits that are designed to ensure
competition and diversity in the video marketplace."302 'The Commission also observed that the

legislative history of the Cable Television Consumer Protection and Competition Act of 1992 expressly
suggested use of the broadcast attribution standard in the context of the horizontal ownership and channel
occupancy rules.303 The general attribution standard and the broadcast attribution rules attribute
corporate voting stock interests of five percent or more.304 In other words, an investor owning five
percent or more of the voting stock ofa cable company will be attributed with all of that company's
subscribers for purposes of the Commission's ownership limits. For specified "passive" institutional
investors,305 voting stock interests of20 percent or more are attributable in both the cable and broadcast
contexts.306 Non-voting stock interests, options, warrants, and debt are not attributable, subject to the
equity and debt (ED) rule in the cable context,307 and the equity/debt plus (EDP) rule in the broadcast
context,308 both ofwhich are discussed below. .

94. Both the general cable attribution standard and the broadcast attribution rules include a
single majority shareholder exemption, which provides that a minority shareholder's corporate voting
interests will not be attributed where a single corporate shareholder owns more than 50 percent of the
outstanding voting stock.309 The Commission justified the exemption, which it first adopted for the
broadcast attribution rules in 1984, on the grounds that without the agreement or assistance of any other
shareholder, a minority shareholder cannot ordinarily direct the activities of a company when a single
person or entity can outvote all other shareholders.3lO The Commission later found that the same

(Continued from previous page) ------------
C.F.R. § 76.1500; asset transfers between a cable operator and affiliate, 47 C.F.R. § 76.924(i); and rate pass
throughs for programming services between a cable operator and an affiliated programmer, 47 C.F.R. § 76.922(f)(6).
The program access attribution standard is not at issue here.

302 See 1998 Cable Attribution NPRM, 13 FCC Red at 12993 ~ 4 (citing Implement(ltion ofSections 11 & 13 of
Cable Television Consumer Protection and Competition Act 0/1992 - Horizontal and Vertical Ownership Limits, 8
FCC Rcd 8565, 8568-69, 8577-79 (1993».

303 See 1999 Cable Attribution Order, 14 FCC Rcd at 19017-18 ~ 3; 1998 Cable Attribution NPRM, 13 FCC Red at
12993 ~ 4. See also Pub. L. No. 102-385, 106 Stat. 1460 (1992), 47 U.S.C. § 521, et. seq. (1992).

304 See. Corpor{Jte Ownership Reporting and Disclosure by Broadcast Licensees, Amendment o/Sections 73.35,
73.240 and 73.636 ofthe Commission's Rules Relating to Multiple Ownership ofStandard, FM and Television
Broadr/ast ~tations; Amendment o/Sections 73.35, 73.240, 73.636 and 76.501 ofthe Commission's Rules Relating
to Multiple Ownersr,ip. ofAM, FM, and Television Stqtions a,nd CATV Systems, Reexamination ofthe Commission's
Rules and Policies Regarding the Attribution 0/Ownership Interests in Broadcast, Cable Television, and
Newspaper Entities, 97 FCC 2d 997, 1005-06 ~ 14-15 (1984) (1984 Broadcast Attribution Order), recon. inpart, 58
R.R.2d 604 (l985),jUrther recon. granted in part, 1FCC Rcd 802 (1986) ("1985 Attribution Reconsideration
Order'). See also 47 C.F.R. § 73.3555 Note 2(a).

305 Passive investors are "investment companies, as defined by 15 U.S.C. § 80a-3, insurance companies, and banks
holding 'Stoek.threugh their trust departments in trust accounts." 47 C.F.R. § 76.501 Note 2(b).
306 .

47 C.F.R. § 73.3555 Note 2(b); 47 C.F.R. § 76.501 Note 2(b).

307 47 C.F.R. § 16.501 Notes 2(e) & (i); see also 1999 Cable Attribution Order, 14 FCC Red at 19049-50 ~~ 88-89.

308 47 C.F.R. § }3.355~ NoJes 2(e) & (i).
309 . . .

See fonner47 C.¥.R. § 73.3555 'Note 2(b); former 47 C.F.R. § 76.501 Note 2(b).

310 See 1984 BroadcastAttribution Order; 97 FCC 2d 997, 1008~09 ~ 21; 1999 Cable Attribution Order, 14 FCC
Red at 1ge44-4'6 W74-81. .
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rationale justified application of the exemption to the cable attribution rules.311

95. EDPIED Attribution Rules and Single Majority Shareholder Exemption. In 1995, the
Commission initiated a broad review of its broadcast attribution rules based on several considerations:
(1) changes in the broadcasting industry and in the multiple ownership rules since its revision of the
attribution rules ten years earlier and its consequent desire to ensure that the attribution rules remained.
effective in identifying interests to be counted for. purposes of applying the multiple ownership rules; (2)
concerns raised. that certain nonattributable investments, while pennissible under the rules in effect, may
have permitted a degree of influence that warranted .attribution; (3) concerns that individually permissible
cooperative arrangements between broadcasters were being uS.ed in combination, resulting in significant
influenge in multiple stations that the -multiple ownership rules were intended to prohibit; and (4) the
need to· addr.ess attrJ.butign treatment '0£LiJni:ted Liability Companies.312

96. In the 1999 Broadcast Attribution Order proceeding, the Commission adopted the EOP
attribution rule. Under the btoitdcast EDP attribution rule, where an investor is either (1) a major
program supplier (supplying over 15 percent ofa broadcast station's total weekly broadcast programming
hours); 'or (2) a same-market media entity subject to the broadcast multiple ownership rules, its interest in
a licensee or ~Qthermedia entity will be attributed if that interest, aggregating both debt and equity
holdings, exceeds 33 percent of the total assets (equity plus debt) of the licensee or media entity.3J3 In
otheJ"'Words, attributign,resultS'where the fmancicd interest exceeds 33 percent and there is a triggering
relationship,. i.e., 'either. ili.e inv.estor is. a major program supplier or a same-market media entity subject to
the ,bli.oadcas~Illlult,iple oMiRersmp rules. The ·EOP rule was intended to operate "in addition to other
attribation·standards lU1d-woula~attemptto increase the precision of the attribution rules, address our .
concerns about multiple nonattributable relationships, and respond to concerns about whether the single
majority shareholder and nonvoting stock attribution exemptions were too broad.,,314 The Commission
t~gi:ted:ifs reifiedy'to address its cOlicerns.315

97. 'j:rn the 1999 Broadcast Attribution Order, the Commission did not eliminate the single
~ajority shareholder exemption. Rather, by adopting the EOP attribution rule, it narrowed the
avail-ability of that exemption. The EOP attribution rule limits the applicability not only of the single
majority shareholder exemption, but also the limited partnership exemption and the exemptions for
nonvoting stock and debt, under the broadcast attribution rules.316

98. In 19'98, after commencing the broadcast attribution proceeding, the Commission also
began a rulemaking to consider'modifying !he cable attribution rilles, in light ofdevelopments in the
cable industry, including numeFOUS strategic' all~ances, partnerships, system swaps, 'and mergers and .
acquisitions of cable entities.317 In the 1999 Cable Attribution Order, the Commission revised several
aspects of its cable attribution rules to track chan,ges made to the broadcast attribution rules, and it
adopted the cable ED ,attribution rule based on similar reasons expressed when it adopted the broadcast
EOP rule. The cable EO rele attributes fmancial interests that exceed 33 percent of the total asset value
(equity plus debt) of the entity in which the investment is held. Unlike the EDP rule, no other triggering

3JJ See 1993 Second Report and Order, 8 FCC Red at 8580-81~~ 34-35.

312 1999 Broadcast Attribution Order, 14 FCC Red at 12561 ~ 2.

313 47 C.F.R. § 73.3555 No~es 2(a) & (i).

314 [d. at 12573 ~ 27.

315 '
Id.. at 12589. ~ 41.

316 See 1999 B~oadc.astAttribution O;der, 14 FCC Red at 12579~· 36.

317 1998 Cable Attribution NPRM, .I3·FCC Red at 12999 ~ 16.
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relationships are required for attribution under the ED rule where the requisite fmancial interest is
present.318 Both the EDP rule and the ED rule are designed to improve the precision ofthe 
Commi~sion's attribution rules with respect t~ tlt1iefWiS6:l:i~.n-attributableinterests by capturing those
fmancial interests that afford the incentive and ability to exert significant influence, as well as those that
create significant common. econOJ;nic interests.

99. In contrast to the Commission's decision to retain the single majority shareholder
exemption in the broadcast attribution context and to adopt the EDP attribution rule to address concerns
regarding the-wider inclusiveness of the attribution rules,319 the Commission eliminated the single
majority-shareholder exemption from the general cable attribution rules in the 1999 Cable Attribution
Order. It found insufficient evidence to support retaining the exemption and expressed concern that a
minoritY shareholder might be able to· exert Significant influence over a company even when a single
majority shareholder exists.32o There.after, on reconsideration ofthe broadcast attribution rules, the
Commission-9limin.ated the exemption in the broadcast context as well, relying, in part, on the rationale
for eliminating the exemption mthe cable context.321

100-. The Time Warner II court reversed, remanded, and vacated the Commission's elimination
of the single majority shareholder exemption in the cable attribution rules.322 The court held that the 
Commission's--decision to eliminate the single majority shareholder exemption in the cable context was
not sufficiently justified and dismissed the COmmissiOll:'s stated rationales that there was no record to
suppert retainhlg the exemption and that no one claimed to be using the exemption.323 Finding that
absence of cUrrent use is no reason to delete an exemption and that the removal of the exemption affected
companies' investment plans, the court noted that the elimination was a "tightening of the regulatory
screws" and therefore,required some affIrmative justification.324

101. The Commission subsequently suspended the elimination of the single majoritY shareholder
exemption in the broadcast context as well, thereby allowing the exemption for the broadcast and
cabre/MDS325 attribution rules pending- resolution of this cable ownership proceeding.326 While Time

318 See 1999 Cable Attribution Order, 14 FCC Rcd at 19047 ~ 82.

319 RevilM' ofthe Commission 's R~gulations Governing Attribution ofBroatfcast and CablelMDS Interests, Review
ofthe Cqmi,nission's J!.egulatiQns and!Policies Affecting Investment in the Broadcast Industry, Reexamination ofthe
Commission 's C1!0ss~InJerf!st Policy, 11 FCC Rcd 19895, 19901 ~ 12 (1996).

320 1999 Cable Attribution Order, 14 FCC Rcd at 19046 ~ 81.

321 Broadcast Own.ership Reconsi~e~ation Order, 16 FCC Rcd at 1116-17 ~~ 41-44.

322 See Time Warner IP, 240FI3d at 1139-43. The D.C. Circuit both vacated and remanded the Commission's
decisions; on the single majority shareholder exemption and the no sale prong ofthe ll..P exemption. See id., 240
F.3d at 1128, 1144.

323 Time Warner 11,240 F.3d at 1142-43.

324 Id. at 1143.

325 In 2004, the Commission changed the name of"Multichannel Distribution Services" to "Broadband Radio
Service." see Amendment ofParts 1,21, 73, 74 and 101 ofthe Commission's Rules to Facilitate the Provision of
Fixed andMobile BroadbandAccess, Educational and Other Advanced Services in the 2150-2162 and 2500-2690
MHz Bands; Part 1 ofthe Commission's Rules - Further Competitive Bidding Procedures; Amendment ofParts 21
and 74 to Enable Multipoint FJistribut!on Service and the Instructional Television Fixed Service Amendment of
Parts 21 and 74 to Engage in Fixed.Two-Way Transmissions,' Amendment ofParts 21 and r74 ofthe Commission's
Rules With Regard tq Licensiltg in the Multipoint Dist~ibution Service and in the Instructional Television Fixed
Servicefor the °GulfofMexico; 19 FCC Red 14165 (2004) ('IMDSIITFS Order').
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Warner Il did not directly address the Commission's elimination of the broadcast single majority
shareholder attribution exemption, the Commission recognized that it had relied in part on the rationale
rejected by the Time Warner II court in eliminating the exemption in the broadcast context,327 The
Commission also noted that a suspension would enable it to consider all evidence provided in response to
its 2001 Further Notice on whether to reinstate the single majority shareholder exemption in the
broadcast context and that the suspension would allow consistent processing ofpending and future
applications, among other benefits.328

102. Limited Partnership Interests. Under the attribution rules governing partnership interests,
general partnership and limited partnership interests are attributable regardless of the level ofequity
held.329 An exception from attribution applies only to those limited partners who meet the
Commission's insulation criteria. In setting specific guidance as to what kind of insulation is sufficient
to exempt a limited partnership interest from attribution, the Commission originally established seven
criteria, collectively r.eferred to herein as the "ll.-P criteria," which, ifmet would make it safe to presume
that a limited partner would not be materially involved in the management and operations of the media
related activities of the partnership.330

103. The Commission considers attribution in the partnership context separately from attribution
in the corporate context because, in the abstract, all partners may bind the partnership, and because
partnership governance is far more a matter of the terms ofthe specific partnership agreement than it is
of any g,eneral standards mandated by law or practice.33

! Thus, for example, a partner contributing no
equity might be entitled to a majority of the economic return or have very significant managerial
control.332 Also, the Commission has recognized that because ofthe flexibility a partnership structure
offers, certain partners, like individual corporate shareholders, may be involved on a largely passive basis .
or without any significant potential to influence or control the partnership operations in a manner that
should trigger the Commission's ownership rules. Accordingly, the Commission developed insulation
criteria to recognize these circumstances.

(Continued from previous page) ------------
326 See Order, 16 FCC Rcd 22310 (2001) ("Suspension Order'). In the 2001 Further Notice, adopted to address the
issues on remand ofthe Time Warner IIdecision, the Commission incorporated, by reference, the three petitions for
reconsideration and comme.nts supporting reconsideration ofthe Commission's decision to eliminate the single
majority shareholder exemption in the 'context of the broadcast attribution rules filed by NBC, Paxson, and Viacom.
See 2001 Further Notice, 16 FCC Rcd at 17356-57'91.

327 See Suspension Order, 16 FCC Rcd at 22311-12 , 4.

328 1d.

329 .47 C.F.R. § 76.501 Note 2(a).

330 1999 Cable Attribution Order, 14 FCC Rcd at 19038' 57 n.163. The Commission adopted insulation criteria in
the broadcast context :because there is no unifoI'JI!. state law that establishes criteria with respect to the scope of
pemrissible limited.p,!lfbJ.er activiti~s. State laws vary significantly and may fail to provide sufficient assurance tl;1at a
limitedp~er willl~ck tli~.abilitr.t.o ,significantly influence or contrdl the partnership'~ activities ofconcern. The
Commission initially decided to use the Revised Uniform Limited Partnership Act ("RULPA") when determining
which limited partnership interests should be attributed and which should be held exempt.. Ultimately, however, the
Commission rejected that approach. It noted that the RULPA provisions were not uniformly interpreted and that the
scope ofpermi,ssible limited partner activities was not statutorily set by the RULPA, but rather was determined by
the llinited partJiership agre~ment. The COmnllssion I\lso decided. that the RUPLA provisions did not provide

f .', " . .

adequate assurance that liinited partners would not significantly influence or control partnership affairs. 1985
A,ttri~(ltion ReciJhsid~ratio~'Otder, l~CeRcd at 804, 9.

... ..' . . ','

331 Sef! id at 803-04'9.

332 Sfl-e 1984 Broadcast Attribution Order, 97 F.C.C.2d at 1022' 50; 47 C.F.R. §§ 73.3555 Notes 2(a)&(g), 76.501
Note2(a), 76.503 Note 2(c).
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104. In the 1999 Cable Attribution Order, the Commission revised the attribution rules
governing partnership interests. The sixth insulation criterion applicable to cable ownership had
generally barred a limited partner from perfdilitllitf~nriy'!~iMcesto the partnership relating to its media

activities." Based on concerns that the cable attribution ILP criteria might inhibit investments in cable
Internet and telephony services, the Commission narrowed the sixth insulation criterion, in the cable
context, to prohibit only services performed by the limited partner for the partnership that are materially
related to the partnership's video programming activities. The Commission thereby broadened the range
of activities that could be performed without loss of insulation for the limited partner.333

105. Thereafter, in its review of the AT&T-MediaOne license transfer application, the
Commission clarified that the revised insulation criterion maintains the prior prohibition 'against a limited
partner's sale ofvideo programming to the partnership. Thus, a limited partner that operates cable
systems and owns programming interests is prohibited from selling programming to the partnership ("the
no-sale rule or criterion,,).334 Noting the prior insulation criterion prohibiting the sale of services related
to the m.edia activities ofthe partnership, the Commission reasoned that, "given that a cable operator's
core media activity is the provision ofvideo programming, there is no service more material to a cable
operator's video programming than the sale ofprogramming to the cable operator."33S The Commission
also relied upon its interpretation of the sale of services insulation criterion in its Twentieth Holdings
decision.336 The Commission made clear that the revised insulation criterion was intended to allow a
iimited partner to insulate its partnership interest even if the partner participates in the partnership's other
media activities, including the provision of telephony services, so long as the partner is not materially
involved in the partnership's video-programming related activities. It also noted that the rule thus
maintains the earlier prohibition against an insulated limited partner's sale ofvideo programming to the
partnership.337

106. The Time Warner II court reversed, remanded, and vacated the Commission's application
of the cable limited partnership insulation rule that barred vertically integrated insulated limited partners
from selling video programming to their general partner entities.338 The court found that the no-sale

333 ld. at 19039-41 ~~ 61-64; Applicationsfor Consent to the Transfer ofControl ofLicenses and Section 214
Authorizationsfrom MediaOne Group, Inc., Transferor, to AT&TCorp., Transferee, 15 FCC Rcd 9816, 9838 ~45

(20GO) (AT&T-MediaOne Order). In various filings, CFA challenges the modification ofthe insulation rule
provisions for limited partners and for officers and directors for purpases ofimplementing the cable ownership
limits. CFA argues that the 1999 Cable Attribution Order impermissibly modified the insulation criteria in violation
of Section 613(f). In opposition, NCTA asserts that the 1999 Cable Attribution Order's adoption ofthe video
programming insulation standard is consistent with the language and purpose ofSection 613(f). In its comments,
CFA reiterates arguments raised in its petition for reconsideration ofthe 1999 Cable Attribution Order, which the
Commission had dismissed as moot in the 2001 Further Notice, 16 FCC Rcd at 17316 ~ 2 n.ll. We will address this
issue in the Order arising out of the Further Notice.

334See AT&T-MediaOne Order, 15 FCC Rcd.at 9839-40 ~~ 47-49 (finding that the no-sale rule is intended to
dete~e whether a sharehblder has the ability or influence to control a licensee but determining that under .the facts
of the transaction, adequate safeguards exist to protect against such influence); see also AT&T-Comeast, 17 FCC Rcd
at 23279-82 ~~ 84-88.

335 A'l'&T-MediaOne Order, 15 FCC Rcd at 9839-40 ~ 47.

336 See Twentieth Holdings Corp. (Frans/eror) and Edward W. Brooke and Hugh L. Carey, Trustees (Transferees), 4
FCC Rcd 4052, 4054 ~~.I.5-ij (l9~9) (Twentieth Holdings).336 Because video programming is at the heart ofmedia
activities, the Commission:iti Twentieth Holdings held that an investor in a broadcast station cQuld not shield its
investment from attribution if it sold videa programming to the company in which the investment was made. Id..

337 AT&T-MediaOne Order, 15 FCC Rcd at 9840 ~ 48.
338 ..

See Time Warner II, 240 F.3d at 1139-43.

48



, .
' .. -;'"

Feder,al C~~i!J.unications Commission FCC 07-219

criterion is not rationally related to the goal of circumscribing a limited partner's control of, or influence
on, the partnership's video programming decisions. T~e court recognized that a programmer might
secure certain contractual terms giving the progtamrrier some control over the programming choices of
the partnership, but reasoned that the exercise of such power is barred by the' criterion restricting
communications related to the video programming business of the partnership. The court further noted
that, even ifthe criterion did not bar such communications, "the bargaining opportunity would depend on
the desirability ofthe partner's programming, not on its status as a partner.,,339

107. 2001 Further Notice. In the 2001 Further Notice, the Commission invited commenters to
address, inter alia, the Time Warner II court's remand ofthe cable single majority shareholder exemption
and the cable no-sale prong of the ILP exemption.340 The Commission asked for empirical and/or
theoretical evidence, including evidence from the cable industry or evidence based on studies of other
industries, to support or contradict the Commission's prior decisions on these issues.341 It also sought
comment on whether to retain or eliminate the broadcast single majority shareholder exemption, having
incorporated into the proceeding requests that the Commission reconsider eliminating that exemption.342

We incorporate those petitions for reconsideration and comments into the record in this proceeding.343

We issue this Further Notice to update the record and obtain more specific comment on all of these
attribution issues.

2. Single Majority Shareholder Exemption

108. As discussed above, the Commission eliminated the single majority shareholder exemption
from the general cable attribution rules because the record (1) failed to show that commenters were using
this -exemption and (2) lacked "credible arguments that it should be retained.,,344 .In the record to date, the
majority ofcommenters support retaining the single majority shareholder exemption.345 They state that
the Commission has received no empirical evidence and little theoretical evidence to support eliminating
the exemption, and no evidence of abuse or harm from the exemption.346

339 ld.

340 2001 Further Notice, 16 FCC Red at 17355-56 ~~ 88-90, 17358-59 ~~ 93-97.

341 ld.

342 ld. at 17356-57 ~~ 91-92. See also National Broadcasting Company, Inc., Petition for Reconsideration, MM
DocketNos. 94-150,92-51, and 87-154 (Mar. 12; 1(01); Paxson Communications Corporation, Petition for
Reconsideration, MM Docket Nos. 94-150, 92-51, and 87-154 (Mar. 15,2001); Viacom Inc., Petition for
Reco~ideration, MM Docket Nos. 94-150, 92-51, and 87-154 (Mar. 15,2001). These three petitions all challenged
'the Conllnission's reliance on the rationale fo'r eliminating the exemption rejected by the Time Warner II decision,
which is,discussed below.

343 ld.

344 1999 Cable Attribution Order, 14 FCCRcd at 19046 ~ 81.

345 S~~. e.g., AT&T Comments to 2i)Ol F'tIrther Notice at 77-81;~Media General Comments to 2001 Further Notice
at 3; Paxson Comments to 2001 Further Notice at 3; Time Warner Conimentil'to.2001 Further Notice at 38-40; .
Viacom Comments to 2001 F.urther Notice at 5-21; NAB Comments to 2001 Further Notice at 5-10; Cablevision
Comments to 2001 Further Notice at 12-14; Comcast Comments to 2e01 Further Notice at 41-42; and Fox et. al~

Reply Comments to 200! Further Notice at 3. Because the D.C. Circuit reversed and remanded the elimination of
the single ~aj~~ty s~~older exe~p,tion~ Com~lJst argu~s tJ:1at it.was effectively reinstated by the court's decision.
S~e e9wcast R;~~ly _Carriments,_~o"~~~/''J1'.~f.the~.iN~tice at"41-42.

346,See, e.g.; A1t&T Repl~'Q9mmepts.te 2fJ01 Fu~th~r Notice at 29; ComcastReply Comments to 2001 Further
Notic~ lJt41-42;mWl:&on:CSoniment,s'jo,12001 Fur~her Notice at· 3; Viacom Comments to 2001 Further Notice at 10;
NAB Reply COJfiID.ents"to 2001 Further Notice at 2; and Media General Comments to 2001 Further Notice at 2,5.
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109. In this Further Notice, we seek to update the record. We tentatively conclude that the
record to date supports reinstating the single majority shareholder exemption and seek comment on that
general conclusion. We invite commenters to address whether the goals of the attribution rules-
capturing interests that convey the potential to exert significant influence such that they shoqld be
counted in applying the ownership rules, while not unduly restricting capital investment, as well as
precision and regulatory certainty-- would be better served by retaining or eliminating the exemption.
Can a minority shareholder in a corporation with a single majority shareholder exert significant influence
or control such that its interest should be counted? Ifso, how can it exert such influence or control? We
ask that commenters provide empirical or theoretical evidence to support their proposals or points of
view. In particular, we seek comment on whether eliminating the exemption would have a negative
impact on capital investment, particularly in small businesses. Although the Time Warner II decision
addressed only the cable exemption, ~e tentatively conclude that the cable and broadcast single majority
shareholder exemptions should be applied in the same manner to promote consistency in the processing
of applications.347 We seek comment on this tentative conclusion and on whether there is any reason to
apply the exemption differently in the broadcast and cable contexts.348

110. Generally, the record in response to the 2001 Further Notice supports the conclusion that
the existence ofa single majority shareholder sufficiently attenuates the voting PQwer ofmillority
shareholders such that it should not be a basis for attribution. While corporate management could
ordinarily be expected to be influenced by a 5 percent shareholder who is one ofthe largest shareholders
in a widely held corporation, we tentatively conclude that corporate management cannot be expected to
be significantly influenced by a minority shareholder where there is a single majority shareholder.
Further, as a general matter, a majority shareholder has the right to manage and control a corporation.349

Therefore, we tentatively conclude that a single majority shareholder, absent a special shareholder
agreement, would be able to outvote any minority shareholders on any issue, including the election of the
corporation'.s board ofdirectors.350 We seek comment on these tentative conclusions.

111. We also invite comment as to whether other factors weigh in favor or against attribution of
minority shareholders in a corporation with a single majority shareholder. Could a minority shareholder
exert influence either by virtue of its access to confidential information or by threatening to .sell shares to
depress the share price?351 Are there other situations in which contractual rights such as super-majority
voting rights agreements afford minority shareholders voting power notwithstanding the general voting
control.ofthesinglemajority shareholder? .

, .
112.. We have squght to m~eJhe Commission's attribution rules briglit-line tests in order to

347'Cj., Suspension ofthe ISMS Elimination Order, 16 FCC Rcd at 22311-12 ~ 4.

348 We askthat·parties submit comments only in MM Docket Nos. 92-264, 94-150, and CS Docket No. 98-82. All
oth~r proceedings referenced in the· caption are being terminated or severed. See supra note 4.

349 See AT&T Comments.to 2001 Further Notice at 77-78 (citing 12B FLETCHER CYCLOPEDIAOF PRIVATE
CO~ORATION.s § 5783); see also NAB Reply Copunents fO 2001 Further Notice at 3; NCTA Comments to 2001
Fun/her No'tice ~t 27 n. 54; Time Warner Comments to 2001 Further Notice at 39; and Paxson Reply Comments to
2001 Further Notice at 3'~

350 See Viacom'Comments to 2001 Further Notice at 8.

351 Viaco.m notes that a minority shareholder's threat to trade the stock based on confidential information may be
i1leg~1. 's~e VlaaomComments·t02001 Further Notice at 16-17 (citing 17 <;:.F.R. § 243.100 (requiring that ifa
corPoration discloses'material, non-pttblic" information to one of its shareholders under circumstances in which it is
reasonabl~'for~e.eabler~that~the shw:~helder willeither purchase..or sell the corporation's shares on the basis of that
inf0rttiatioIi;tJ,ie.'corp~Jiation~Iqusirnia:ke 'a-public disclosure ofthat information unless the shareholder expressly.
agrees to h01d,that inforlnlltien·in';l1l.onfidence».
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provide reasonable certainty and predictability to our regulatees, to ease administrative prooessing, a~d to
avoid unduly disrupting capital flow.352 As a bright-line test, the single majority shareholder exemption
may, like any other attribution limit or regulatory line an agency draws, miss some interests that could

conceivably convey significant voting power or significant influence given special contractual rights or
other factors. Are there such situations? Ifso, are these situations adequately covered by the EDP and
ED attribution rules and by the Commission's "discretion to review individual cases that present unusual
issues on a case-by-case basis where it would serve the public interest to conduct such a review,,?353

3. Cable Insulated Limited Partnership Criteria

113. Under the insulated limited partnership or "ILP" criteria of the cable attribution rules, a
limited partner can avoid attribution for purposes of Sections 76.501, 76.503, and 76.504 of the '
Commission's cable ownership rules if it is not "materially involved" in the management and operations
of the partnership with respect to its video programming activities.354 ''Non-material'' involvement is
permitted in some significant partnership activities, without attribution, so that limited partners can
ensure that their investments are protected.355 More particularly, a limited partnership interest is not
attributable for purposes of applying those ownership rules if it satisfies each ofthe following seven
criteria, which are referenced in, but not included in, the rule and which identify those situations in which
it is reasonable to assume no material involvement in partnership decisions by the limited partner.356 A
limited'partner seeking to avoid attribution in the cable context cannot:

(1) act as an employee of the partnership ifhis or her functions, directly or indirectly,
relate to the video-programming enterprises ofthe company; (2) serve, in any material
capacity, as an indepeadent contractor or agent with respect to the partnership's video
programming enterprises; (3) communicate with the licensee or general partners on
matters 'pertaining to the day-to-day operations of its video-programming business; (4)
vote on the admission of additional general partners subject to the power of the general
partner to veto any such admissions; (5) vote to remove a 'general partner except where the
general partner is subject to bankruptcy proceedings, is adjudicated incompetent by a
court of competent jurisdiction, or is removed for cause as deteImined by a neutral arbiter;
'(6) perform. any servic~s for the partnership materially relating to its video-programming
activities, except that a limited partner may make loans to or act as a surety for the
business; and' (7) become actively involved in the management or operation ofthe Video
progratIlIIli,ng bus~esses of the partnership.357

114.' Following the court's decision in Time Warner II, a question remains regarding the extent
to which a limited partner maYaengage in.the sale ,ofprogramming to the general partnership and still
remain exempt from attribution. The court found no fault with the limitation on communications relating
to video programming as an attribution insulation criterion, but it also found no basis for using

352 See 1999 Broadcast Attribution Order; 14 FCC Red at 12560, 12562, 12581 ~~ 1, 5,43.

353 See id. at 12581 ~ 44.

354 See 1999 Cable Attribution Order, 14 FCC Red at 19039-41 ~~ 61-64.

355 See Reexamination ofthe Commission's Rules and Policies Regapding the Attribution ofOwnership Interests in
Broadcast, Cable Television, and Newspaper Entities, 1FCC Red 802, 803 ~ 6 (1986).

356 See 1999 Broadcast Attribution Order, 14 FCC Red at 12615-16 Iff 130; R~examination ofthe Commission's,
I.. ,r, t

Rules and PqUcies R~garding the :Attr-lbution ofOwnership Interests in Broadcast, Cable Televisian and Newspaper
Entities, 58 RR2d 604,618-19' 46 (t'985) (1985 Btoadcast AttribUtion Reconsideration Order).

357 See 47 C.F.R. § 76.503 Note 2(b)(2); 47 C.F.R § 76.504 Note 1(b)(2); 1~99Cable Attribution Order, 14 FCC
Red'at 19040-41' 64.
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progr~ing sales by the limited partner to the partnership to trigger attribution.358 Left unclear is the
manner and extent to which program promotions, sales, marketing, and contractual negotiations may take
place without breaching the limitation on communications, as well as the scope of a limited partner's'
ability to perform services for the partnership materially related to its video programming activities
without the interest being attributable.

115. The Commission received few comments on these issues in response to the 2001 Further
Notice. Although some commenters generally supported abandoning the "no-sale" provision of the cable
limited partner insulation criteria, they did not address specifically whether a limited partner could sell
programming to the partnership without violating the bar on communications with respect to the day-to
day operations ofthe video pr<?gramming business.359 While one commenter supported retaining the no
sale provision"it pid npt explain haw the sale ofprogramming to the partnership would increase the
influence or control ofthe limite~,partne,r.360 Therefore, we seek additional comment on this issue to
address the!!e 'issues and to up<\ate the record.

116. In particular, we seek comment with respect to the court's conclusion "that the no-sale
criteriall beats'no rati~n.al relation to tPe goal" af easuring that the limited partner will not be materially
involved in the vide@-prograIIUQlng1a'ctivities.ofthe partnership.361 Does the sale ofprogramming to the
partn'dts~p:'b~a limited paEtner. provide the limited partner with the ability or the mcentive to influence
the 'partnership to make specific decisions, and, if so, would the limited partner otherwise have no such
ability or ineentive absent its statu~ as a seller ofprogramming?

117. Iq--re'{ensing.and~liem~ding the prohibition 'on the sale ofprogramming by an insulated
limited partne~,: the7c(i)urt'relied"dnpart, on the continued existence of the prohibition on communications
with respect to the.day-to-day operations ofthe video programming business. Thus, the court noted that
a.ptogrammer'wght,secure contract terms giving it some control over a partnership's programming
choices, "hlit..1g1.veri the ,independent criterien barring even communications on the video-programming
business, ... ~xeFciseofthilt power w0.~ld seem to be barred.,,362 The court also noted, however, that
"even if it weI(lin't, the:bargaining opportunity would depend on the desirability ofthe partner's
programming,'not'on its status as a partner.,,363

118. We ask cpJ;111D.enters to address the court's conclusion that the sale ofprogramming is not
rl;ltionally re~~tedto thecQ~trol ofprogram choices. Does status as a limited partner affect the
willhlgnes'S ot:tI1e parmensWp to' carrY the partner's programming? Does it affect the terms and
conditions on which that programming is carried? Are there scenarios in which a limited partner could
imptbve its bar.gain:ing p'(i)sitiorrwith respect to the sale of its programming to the partnership by virtue of
its stati:1s:as aJlimitedpartner? If so, how. could the limited partner achieve such a result without engaging

358 See Time W~rner II, 240 F.3d at 1143.

359 See AT&T Gomments at to 2001 Further Notice 71-73, Time Wamer Comments to 2001 Further Notice at 41
42, ~ox et. alR~ply C~mments to 2001 Further Notice at 5; ComcastReply Comments to 2001 Further Notice at
42; AT&T·Comments to 2001 Furthf!r Notice at 71; and Time Warner Comments to 2001 Further Notice at 40-41.
The commenters note only that a limited pmner cannot be materially involved in the video programming activities
of the partnership because the limited partner is separately prohibited from communicating about day-to-day
acti~ities. They.do not address how the two provisions relate.

360 See CPA Reply Comments to 2001 Further Notice at 27-28.

361 Ti.me Warner 11,240 P.3d at 1143 (stating that the Commission "has drawn no connection between the sale of
progr,amming atia ·the a~i1ity ,ofa liinited partner to control programming choices.").

362 Id.

363 ld.
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