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Marlene Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554

RE: Ex Parte: Renewal Applications Filed by Fox
Television Stations, Inc. (Public Notice, FCC 07-114)

Dear Ms. Dortch:

On January 24, 2008, Maureen O'Connell, Senior Vice President,
Regulatory and Government Affairs, News Corporation, and I met with Michelle
Carey, Senior Legal Advisor to Chairman Martin. The discussion at the meeting
focused on isslles slJUounding the pending license renewal application for television
station WWOR-TV,Seeaucus, New Jersey. The attached document sets forth the
key facts related to WWOR-TV's s'ervice to New Jersey that were discussed during
the meeting.

In addition, I told Ms. Carey that I would provide a more fulsome
discussion ofthe legal standard applicable to the review ofWWOR-TV's license
renewal application. That discussion is contained in Section II.D. (pp. 15-18) ofthe
attached Opposition to Petition to Deny, filed by Fox Television Stations, Inc. on
May 30,2007.

WWOR-TV's renewal application was accorded permit-but-disclose
status in the Commission's Public Notice (FCC 07-114), which was released on June
19,2007. Pursuant to Section 1.1206(b) of the Commission's Rules, an original and
copy ofthis letter, and two copies of the attaclunents, are being submitted to the
Secretary's office, along with the copies to those at the FCC who attended the



Marlene Dortch
January 25,2008
Page 2

meeting. Copies ofthis letter are also being provided to Best Copy and Printing, Inc.
as specified in the Public Notice.

Should you have any questions concerning this matter, please do not
hesitate to contact the undersigned.

Respectfully sUbmittil /

{;; J(jIUvIr~
Antoinette Cook Bush
Counsel to Fox Television Stations, Inc.

Enclosures

cc: Michelle Carey
Barbara A: Kreisman
Best Copy and Printing, Inc.

814314.0I-D.C. Server IA - MSW



WWOR'S SERVICE TO NEW JERSEY: KEY FACTS
FCC PuBLIC FORUM ON LICENSB RENEWAL
November 28, 2007, Newark, New Jersey

Fox Television Stations, Inc., licensee oftelevision station WWOR-TV, Secaucus, NJ, has paid close
attention to community needs and provided exemplary service to the residents ofnorthern New Jersey
since it acquired WWOR-TV in 2001. While not exhaustive, this compilation attempts to capture the
nature and extent ofWWOR-TV's commitment and service to the citizens ofNew Jersey.

LOCAL NEWS EVERYDAY

10 PM Nightly News, Seven Days a Week. WWOR-TV's nightly newscast spends a substantial
amount· oftime covering issues of importance to WWOR-TV's New Jersey viewers, including
extensive election coverage. In addition, the station has partnered with a local newspaper, The
Record, and Rasmussen, a provider ofpolitical datllt to enhance its local coverage. The New
Jersey Associated Press Broadcasters Association has consistently recognized the q~lity of
WWOR-TV's news coverage.

News Updates. In addition to scheduled hourly news updates between 4:00 and 7:00 p.m.
weeknights, WWOR-TV interrupts regularly-scheduled programming for breaking news
reports ofgreat importance to its northern New Jersey viewers. These include, for example,
severe weather warnings, (e.g., flooding and power outages), Ambe'r Alerts, and live addresses
by the Governor ofNew Jersey.

News Crawls. WWOR-TV regularly runs news crawls to provide viewers with up-to-the
minute coverage ofnews developments like school closings, major traffic and New Jersey
election results.

WEEKLY PUBLIC AFFAIRS PROGRAMMING

Numerous local politicians and local community leaders have appeared on WWOR-TV's public
affairs programming over the course ofthe last seven years.

New Jersey Now (formerly Ask Congress). New Jersey Now is a weekly one-halfhour
program that provides a fomm for New Jersey politicians to reach out to the residents ofthe
Garden State.

Real Talk. RealTa~ the weekly public affairs program produced by WWOR-TV, presents
loca1.socia~ economic and cultural issues and personalities, providing viewers with access to
civic and community leaders.

FREQUENT PUBLIC SERVICE ANNOUNCEMENTS

In the last two years alone, WWOR-TV has broadcast more than 20,000 public service
announcements ("PSAs") for a variety ofcauses, including the New Jersey Hall ofFame and
CASA ofNew Jersey, which advocates for abused and abandoned children in proceedings
before state courts.
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WWOR'S SERVICE TO NEW JERSEY: KEY FACTS
FCCPUBLIC FORUM ONLlC~SE RENEW Mol
Novemher 28, 2007, Newark, New Jersey

LOCAL SPORTS AND ENTERTAINMENT PROGRAMMING

WWOR-TV provides New Jersey viewers with a wide variety ofentertainment and sports
programming. WWOR-TV provides free, over-the-air broadcasts ofthe New Jersey Nets, New
York Giants (whose stadium is in New Jersey), and New York Yankees. We also air
entertainment specials, such as McDonald's Gospelfest, the MDA Telethon, the National
Puerto Rican Day Parade and the NAACP Tribute to Smokey Robinson.

LOCAL COMMUNITY INVOLVEMENT OF EMPLOYEES

WWOR-TV's on-air newscasters and behind-the-scenes employees are'committed to
participation in the New "Jersey community. The station's employees take part in a variety of
events in and around northern New Jersey. For example, employees work with the New Jersey
Task Force on Fire Prevention, Leadership New Jersey and NJ Mental Health Institute.

LOCAL EMPLOYMENT OPPORTUNITffiS

Employees. WWOR-TV currently has over 250 individuals who work at our Secaucus facility.

Training and Internships. WWOR-TV operates a paid apprentice program to identitY qualified
individuals for work in the broadcasting field. The program has successfully increased
opportunities for minorities and women, which have been underrepresented in the field. The
station also provides internship opportunities for college students and supports the Emma
Bowen Foundation for Minority Interest in Media, which helps fund ajob and career
development program, and partners with One Hundred Black Men on a mentoring program.

WWOR-TV'S PRESENCE IN NEW JERSEY

WWOR-TV occupies 110,000 square"feet ofoffice space at 9Broadcast Plaza, in Secaucus,
New Jersey, and has invested nearly $12 million dollars in capital improvements to the facility
since 2001.

OVERWHELMING COMMUNITY APPRECIATION

Most gratifying to the ~tion and its dedicated employees are the many letters and e-mails of
support received from viewers. Viewers consistently praise the coverage provided by the
station and its employees; (Available upon request.)
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SUMMARY

Fox has paid close attention to community needs and provided exemplary

service to the residents ofnorthern New Jersey since it acquired WWOR-TV six and one-

half years ago. In particular, the station airs a one-hour nightly newscast each day, and

broadcasts one hour ofpublic affairs programming each week. Collectively, these

programs spend a substantial amount oftime covering issues ofimportance to WWOR

TV's New Jersey viewers. As but one example, the station airs New Jersey Now, a

weekly one-balfhour program providing interviews with state and local elected leaders

and political candidates. WWOR-TV also offers viewers a wide variety ofentertainment

programming and serves as the free, over-the-air home for the New Jersey Nets

basketball team. In addition, in recent years the station has provided game coverage for

sports teams from local universities Rutgers and Seton Hall.

Notwithstanding the station's record ofservice to New Jersey, Voice for

New Jersey (the "Petitioners'j filed a petition to deny the station's license renewal
. ....... " ..

application, a1legingthat'WWOR-TV has failed to serve the needs ofits conummity. The

Petition, however, relies on subjective assessments ofthe station's news coverage and is

based on only a selective - and faulty - review afthe station's record. Accordingly, the

Petition cannot possibly meet jthe high burden imposed by the Commission on those

seeking to challenge renewal applications on the basis ofa licensee'~content selection.

First, the Petition intmdes on vital constitutional principles that protect a

free press from govenunental interference. Indeed, the Commission has long made clear

that it will not sit in judgment ofa licensee's editorial choices, and th~t the First

i



/

Amendment provides licensees with broad discretion to select what programs and issues

to cover on their stations.

Equally important, the Petitioners appear ~damentally to misapprehend

the legal standard applicable to review ofWWOR·TV's renewal application. The

Petition argues that the station should be subject to heightened scrntiny to detennine

whether it has adequately served New Jersey viewers. The Commission, however,

already has had opportunity to consider and reject this very argument, making clear that

WWOR·TV's "obligation to serve the issues and concerns ofnorthem New Jersey is not

different in kind or degree from any licensee's obligation to service its community of

license.to In any case, WWOR.Tv's record ofservice to New Jersey leaves no doubt that

it has provided a substantial amount ofissue-responsive programming specifically,

targeted toward viewers in the state.

Finally, the Petitioners' specific criticisms ofWWOR-TV's coverage over

the past six and one-halfyears can easily be dismissed. To the degree that the Petition

monitoring ofWWOR-TV's programming - the Petitioners rely on a study that evaluated

just 30 days ofregularly-scheduled,,newscasts (out ofthousands ofhours ne~s

programmiRg) and that excluded entirely every other type ofelection coverage, including

WWOR·TV's public affairs programs. Likewise, the news programming analyzed by

Petitioners during a 12-day window in April 2007 constitutes far too limited an amount of

time to serve as the basis for conclusions about WWOR-TV's overall record. In any

event, despite the flaws inherent in tl;le Petition's analysis, even the Petitioners' own data

ii
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confirms that the station provided ample coverage ofNew Jersey elections and other

local issues during the limited periods ofreview.

The Petitioners fare no better in their attempt to calculate the precise

number ofthe station's news stories related to New Jersey based solely on an

examination of issues/programs lists and local service reports. Most critically, the

Petitioners incorrectly asswne that the issues/programs lists constituted an exhaustive

recount ofevery single story aired by WWOR-TV, when in fact the lists were only meant

to be exemplary of the station's efforts. The Petitioners' flawed analysis also defies logic,

for it classifies any story that did not take place within the geographic boundaries ofNew

Jersey as irrelevant to the station's effort to serve viewers in the state. Quite clearly,

though, coverage of important regional, national and international issues is responsive to

the needs and interests ofNew Jersey residents. Regardless, even the unduly nanow

analysis conducted by the Petitioners reveals that WWOR~TV broadcast more than 1,000

New Jersey-focused news stories over its most recent license term - clearly more than a

"nominal" amount that wQuld ~al. into qu~stion whether the.§~g9n,d.efau1ted on U$. .

obligation to serve its community.

In sum, the Petition fails to allege a prima. facie case that WWOR~TV's

overall programming effort falls short ofitS public interest obligation. Not only does the

Petition conflict with critical First Amendment principlest it also attempts to evaluate

WWOR-TV based on erroneous assumptions and an entirely too limited review ofthe

station's record. When all ofFox's efforts to serve New Jerseyviewets are taken into

account, there can be no question that WWOR~TV is deserving ofrenewal, and the

Petition should be dismissed.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Application for Renewal ofBroadcast Station
License of

Fox Television Stations, Inc.

For Renewal ofStation License WWOR-TV,
Secaucus, New Jersey

)
)
)
)
)
)
)
)
)

FileNo.

BRCT-20070201AJT

OPPOSITION TQ PETITION TO DENY

Fox Television Stations, Inc. ("Fox"), licensee of television station

WWOR-TV. Secaucus, NJ, hereby submits its Opposition to the Petition'to Deny the

above-captioned renewal application, filed April 30, 2007 by Voice for New Jersey (the

"Petitioners"), which raises questions concerning Fox's service to its New Jersey

viewers.·

I. WWOR-TV BAS PROVIDED EXEMPLARY SERVICE TO NEW JERSEY,
BROADCASTING A,SUB8,TAN'FIAL AM01JNT OF PROGRAMMING
SPECIFICALLY TARGETING VIEWERS IN THE STATE

Fox takes seriously its obligatio~ to provide programming that meets the

tastes, needs and interests ofviewers in northern New Jersey, and in particular, to keep

New Jersey citizens informed by broadcasting important local news and informational

programming. Since Fox acquired WWOR-TV in, July 2001, the station has dedicated.

substantial resources to producing programming specifically targeting the various New

See In re ApplicationforRenewal olStation License ofWWOR-TV, Secaucus, NJ,
File-No. BRCT-20070201AIT, Petition to DenYt tiled April 30, 2007 (the
"Petition'1·
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Jersey communities that comprise the sw.tiot1'S Semec area. WWOR-TV airs a one-hour

nightly newscast that devotes a significant amount oftime to covering issues relevant to

New Jersey viewers. The statiQn also airs two half-hour public affairs programs each

week, which focus heavily on New Jersey issues.

New Jersey Now, for example, features interviews with state and local

politicians, including members of the General Assembly, state senators and candidates

for local positions such as Board ofEducation. The interviews give viewers a chance to

hear from their elected representatives and political analysts, who address key issues and

developments related to northern New 1ersey. (New Jersey Now is an off-shoot ofthe

Ask Congress program, which aired on WWOR·TV in 2006 and featured interviews with

nine of New Jersey's 13 U.S. Representatives (all were invited) and both ofits U.S.

Senators.) A separate public affairs program - Real Talk - also uses an interview fonnat

to provide viewers with access to civic and community leaders; recent programs featured

representatives ofNewark Now, an organization devoted to helping city residents

transform their communities thro\lgll neighborhood-based co.l~oIllijQPr.

WWOR-TV also provides New Jersey viewers with a wide variety of

entertainment and sports programming - including serving as the free, over-th~-air home

ofthe New Jersey"Nets basketball team and providing nearly 20 over-the-airbroadcasts

ofMajor League Baseball games featuring the Yankees, who are beloved as a home team

throughout northern New Jersey. In recent years the station has broadcast nwnerous Big

East Conference football and basketball games featuring New Jersey schools Rutgers and

Seton Hall as well. And aside from sports prograuumng, in the last two years alone

WWOR-TV has broadcast morcthan 20,000 public service announcements (''PSAs'') for

2



a variety ofcauses, including the Boys &. Girls Clubs ofNew Jersey and CASA ofNew

Jersey, which advocates for abused and abandoned children in proceedings before state

courts. WWOR-TV personnel, including on·air talent, regularly volunteer for charitable

causes and participate in local events across northern. New Jersey.

Notwithstanding the station's exemplary record ofservice to northern

New Jersey, the Petitioners allege, on the basis oflimited analysis, erroneous

assumptions and faulty legal conclusions, that WWOR-TV has failed to serve the needs

of its community. The Petitioners pay scant attention to WWOR-TV's public affairs .

programs, however, and they wholly ignore the station's other progranuning that quite

clearly is responsive to the needs and interests ofNew Jersey residents. In short, the

Petition's selective examination ofthe station's programming, and its subjective revi~

ofthe station's perfonnance, cannot serve as the basis for a challenge to WWOR-TV's

license renewal application.

In advancing their unsupported contentions. the Petition profoundly

~n.l(roaches on. the First ~emtme.nt and the critical constitutional tenets. that protect a .......

free press from government i,nterference. The Petition essentially asks an agency ofthe

federal government to sit in review over the editorial choices that WWOR-TV's

journalists have made in covering the news ofnot onlyNew Jersey, but also the entire tri

state area within the reach ofthe station's signal. The Commission and the co~,

however, have consistently recognized that the Constitution provides broadcast licensees

extraordinarily wide discretion when it comes to making editorial decisions about the

selection of infonnational programming. It is this bedrock prlncipal- that government

should not play any role in the selection or presentation ofnews - which has nurtured the

3



growth and development ofthe vibrant and competitive press essential to an infonned

citizenry and to democmcy. The Petitioners would sweep away these fundamental and

venerable 'constitutional precepts and in their place force the Commission·into the role of

news editor.

FortWlately, the Commission, which has seen this argument many times

before, has steadfastly refused to allow the renewal process to be used as a referendum .on

a station's news coverage, or to undennine broadcasters' constitutional right to editorial

freedom. Indeed, during the last renewal cycle for television stations in Colorado, the

Commission rejected a petition to deny that made allegations very similar to those raised

by the Petitioners here: "Because journalistic or editorial discretion in the presentation of

news and public infonnation is the core concept of the First Amendment's Free Press

guarantee, licensees are entitled to the widest latitu4e ofjournalistic discretion ....,,2

The Petition, moreover, appears to be based largely on a misapprehension

about the legal standard applicable to WWOR-TV's license renewal application. The

Petition asserts that the station has "additional, unique ob1i8..at:i,9Q.~,~ .New Jersey'~.~P9.Y.Cf ..

and beyond the obligations that any licensee has to serve the public.) The Commission

has made quite clear, however, tlult WWOR-TV will be 4~udged in the same manner as

'any other television station in its overall performance. , , ,,04 The only difference

applicable to WWOR-TV relates to the geographic scope of its obligations: the station

2

3

4

Letter to Dr. Paul Klite, et. al. from Barbara Kreisman, Chief, Video Services
Division, Mass Media Bureau, 12 Carom. Reg. (p&F) 79 (1998) (aff'd sub nom In
re McGraw-Hill Broadcasting Co.• Inc., et.al., Memorandum Opinion & Order,
FCC 01-356 (2001».

Petition, at 15.

In re RKO Genera/, Inc., I FCC Rcd 1081, 1086 (1986).
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will be reviewed based on i~ service to multiple communities in northern New Jersey,

not merely Secaucus (its community of license). Any ''uniqueness'' applicable to review

ofWWOR·TV's programming~'arises from the different 'community' to be served.

Nothing ... gives the Commission the right or obligation to second-guess the program

content or the editorial discretion ofthis or any other licensee..",

In any case, even a cursory evaluation ofFox's record as licensee of

WWOR-TV reveals that the station has fulfilled its obligation to provide programming

responsive to the issues and concerns ofnorthem New Jersey residents. The station's

issues/programs lists, together with its annual reports detailing its exceptional level of

commibnent to its New Jersey viewers, demonstrate that WWOR-TV has broadcast

literally thousands of stories specificaUyfocused on New Jersey issues. And contrary to

the Petitioners' assumptions, both the issues/programs lists and the New Jersey reports

are merely exemplary of the station's overall efforts; the reports do not attempt to

catalogue comprehensively every single story or issue that received coverage on WWOR·

TV over the course ofFox's six and one-halfyears as licensee. Thus, the Conunission

should discard the Petitioners' subjective and incomplete "analysis" that purports to

derive the precise numberofWWOR~TV's New Jersey-specific news stories based

solely on a review ofissues/programs lists.6

Given the clear constitutional dictates and the Petitioners' erroneous

asswnptions, tho Commission should reject the Petition and, in light ofFox's record of

s

6

Id.

See Petition, at 6-9.
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service to communities across northern New Jersey, grant WWOR~TV's application for

renewal.

II. THE PETITION FAILS TO RAISE APRlMA FACIE CASE THAT
WWOR-TV HAS NOT SERVED THE PUBLIC INTEREST

A. Given the Critical First Amendment Implications, a Petition to Deny
that Makes Allegations Concerning Programming Choices Faces a
Particularly High Burden

According to Section 309(k)(1) ofthe Communications Act, the

Commission shall grant a station renewal of its broadcast license:

[Ilfit finds. with respect to that station, during the preceding term orits
license-
(A) the station has served the public interest. convenience, and necessity;
(B) there have been no serious violations by the licensee of this chapter,or
the rules and regulations of the Commission; and
(C) there have been no other violations by the licensee ofthis chapter or
the rules and regulations ofthe Commission which, taken together. would
constitute a pattern ofabuse.7

The Commission considers petitions to deny applications for the renewal

ofa license under a two-step test. First. the Commission determines whether the petition

"demonstrates by specific allegations offact that grant of the application would be prinur" .

facio inconsistent with the public interest...8 If the answer is no. the petition must be

rejected without a hearing. Second, if a petitioner makes a sufficient prima .facie case, the

Commission examines whether a "substantial and material question offact is presented to

warrant further inquiry in a hearing...9 Again, if the answer is no, the Commission must

7

8

9

47 US.C. § 309(k)(1).

Letter to Dr. Paul KIlte, e~. al., 12 Comm. Reg. (P&F) at 81 (citing Astroline .
Communications Co. v FCC. 857 F.2d 1556 (D.C. Cir. 1988».

ld.
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grant the application without a hearing. 10 Even under ordinary circumstances. this two-

step inquiry imposes a"significantlyheighten[ed] ... burden" for apetition to satisfy

before being entitled to a hearing. II

With respect to allegations against a renewal application that implicate the

content ofa licensee's programming, however, the Commission has made clear that a

petition to deny faces an especially heavy bwden. "[B]ecause news and comment

programming are at the core of speech which the First Amendment is intended to protect,

we have long believed that aparticularly high threshold should govern Commission

intervention in this area:,t2 Ifa petitioner alleges that licensees have failed.to present

locally responsive programming, the petitioner faces "a heavy burden to show that

licensees have abused their discretion.,,13

10

11

12

13

See 47 U.s.C. § 309(d)(2). As the D.C. Circuit has explained, at the first step,
"the Commission's inquiry •.• is much like that performed by a trial judge
considering a motion foroa directed verdiet: ifall the supporting facts alleged in
the affidavits were truc, could a reasonable factfinder conclude that the ultimate
fact in dispute had been established." At the second step; a substantial and °

matm-a! question is raised when "the totality 01 the evidcnce arouses a sufficient
dqubt on the [question whether gnmt ofthe application would serve the public
interest] that further inquiry is called for," Serafyn v. FCCt 149 F.3d 1213, 1216
(D.C. Cir. 1998) (quotations omitted).

Gencom, Inc. v. FCC, 832 F.2d 171,180 (D.C. Cir. 1987).

In re Liability ofNPR Phoenix, L.L.C., 13 FCC Red 14070, 14072 (1998).

Letter to Dr. PaulKlile. et. al.• 12,Comm. Reg. (p&F) at 82. See also In re CIA.
et. al.• 58 Rad. Reg. 2d 1544, 1549 (1985) ("We possess neither the expertise nor
the desire to look over the shoulder ofbroadcast journalists and inquire Why a
particular pieclN)finfonnation was r;eported or nqt reported" since "such choices
are the very essence ofthe joumalistic process. The profound potential for direct
introsion upon first amendment rights in this area is clear; thus, the heavy burden
we have placed upon complainants who assert violations ofour news distortion
policy. A lesser burden would jeopardize free and independent news coverage."».
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In particular, because the Commission is prohibited "from censoring

broadcast matter or directing licensees in the selection or presentation ofbroadcast

material," a petition to deny can "make a prima facie case" only ifit includes "specific

allegations offact which, iftrue, would establish that the licensee's overall past

programmmg could not reasonably have met the needs and interests ofthe people within

[its] service area ....,,14 It cannot merely allege that a licensee has failed to cover certain

events that the petitioner deems important,t' for a "licensee is under no obligation to

cover each and every newsworthy event which occurs within a station's s,ervice arca."t6

In fact, because a licensee has "broad discretiQn to choose, in good faith, which issues are

ofconcern to the community ... [t]he Commission will not interfere with the

broadcaster's judgment without a showing that the broadcaster was unreasonable or

discriminatory in its selection ofissues" or unless "the licensee has offered such nominal

levels of issue responsive progranuning as to have effectively defaulted on its obligation

to the discussion of issues facing its community."I? The FCC has emphasized tlult a

petitioner has a "heavyburden" to show that a licensee has abused its discretion.IS

The Petition, based on an extremely limited review ofWWOR-TV's

programming, plainly fails to satisfy the threshold requirement for a petition to deny.

14

IS

16

17

18

In re Dena Pictures, Inc., et. al., 71 F.e.e. 2d 1402, 1405 (1979) (citation omitted)
(emphasis supplied).

See td.

In re American Broadcasting Companies, Inc., 83 F.e.e. 2d 302, 30S (1980)
(citation omitted).

In re:. License RenewalApplications a/Certain Commercial Television Stations
Serving Philadelphia, Pennsylvania,S FCC Rcd 3847, 3847-48 (1990).

Id.
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B. The Petition's Selective and SUbjective Review ofWWOR-TV's
Programming Raises No Prima Facie Question as to the Station's
Seryice to Northern New Jersey

The Petitioners essentially level three related criticisms at WWOR-TV's

service to New Jersey: 1) the station allegedly failed to provide a sufficient amount of

coverage ofNew Jersey elections over the course ofthe 30 days leading up to the

November 2005 state elections; 2} the station's 2006-07 issues/progmms lists allegedly

reflect a quantity ofnews coverage inadequate to serve WWOR-TV's community; anii 3)

the station's newscasts during approximately 12 days in Apri12007 allegedly contained

too few New Jersey-centric stories. 19 None ofthese criticisms is sufficient for Petitioners

to make a prima facie case against WWOR-TV's renewal application, however.

First and foremost, the Petition gives scant attention to Fox's other

programming efforts on WWOR-TV, instead assuming that the entirety ofthe station's

efforts should be evaluated on the basis ofnewscasts alone. The Petitioners never allege

- as they must to make a prima facie case - that Fox has failed in its overall

programming to serve New Je~ey viewers throughout the 1~ s~.~4 one-halfyears.

Nor could they, given the volwne ofnews and information broadcast on WWOR-TV that

would be responsive, by any characterization, to the needs and interests 9fNew Jersey

viewers.

Indeed, the Petition itself contains nearly 100 pages of exhibits, which

colleqtively reveal the breadth ofstories that even the Petitioners acknowledge to be

specifically targeted to New Jersey.20 The simple fact is that since Fox became the

19

20

See, e.g., Petition, at 2.

See id. at Exhibits A-D.
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licensee ofWWOR-TV in 2001, the station has broadcast more than 2,OQO hours of

regularly-scheduled local newscasts as well as more than 200 hOUTS ofpublic affairs .

programming, not to mention scores ofhours ofpublic service announcements ("PSAs'1

and breaking news alerts and updates.21 And even aside from informatio~l

programming, the station broadcasts a variety ofentertaimnent and sports programming -

including serving as the over-the-air bome ofthe New Jersey Nets and Major League

Baseball games featuring the Yankees (a team that counts among its fans a great number

ofNew Jersey residents) and airing numerous Big East Conference football and

basketball games featuring New Jersey schools Rutgers and Seton Hall as well.22

As noted above, the Commission has made clear that a licensee has "broad

discretion" in the selection ofprogramrning to serve the needs of its community, and it is

simply not possible for even the Petitioners to claim that WWOR-TV's thousands of

hours ofprogramming constitutes "nominal" levels of issue-responsive programming.23

The Petitioners may not agree with every editorial choice made by the news editors at

WWOR-TV, but that difference ofopinion cannot serve as the basis. for a petitiQu.tQJieny..

Given that the Petition ~es not offer any analysis ofthe station's overall record, the

Petitioners have failed as a matter oflaw to make a prima facie case against WWOR·TV.

Accordingly, the Petition should be dismissed.

21

22

23

See Declaration ofMoUy Pauker, Vice President, Fox Television Stations. Inc.,
attached hereto as Exhibit A.

Seeid.

See In re License Renewal Applications,S FCC Red at 3847-48.
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C. The Commission Has Been Resolute in Rejecting Petitions to Deny
That Seek to Embroil the Government in Choices About Broadcast
Content

Quite apart from its lack ofrecord support, the Petition seeks relief that

the Commission may not constitutionally grant. The Petitioners essentially ask the

Commission, an agency ofthe federal government" to ev.aluate the content ofWWOR·

TV's newscasts in order to detennine whether the station· broadcast sufficient amounts

and types ofprogrammmg.24 Ifthe Commission were to heed this request, it necessarily

would result in the government baving to choose for itselfwhat stories are worthy of

coverage and, in tmn, what viewpoints are worthy ofdissemination. In short, grant of the

Petition would pose a very real threat of government control over the free marketplace of

ideas.

The First Amendment protects the press from government oversight, and

Section 326 ofthe Communications Act precludes the Commission from censoring

broadcasters' program choices or from otherwise playing any role in the selection of

broadcast content.25 The Supreme Court has recognized th~.«!egree to which Congress

has directed the Commission to steer clear ofoversight ofbroadcast news - "Congress

intended to pennit private broadcasting to develop with the widest journalistic freedom,"

and - since it is not physically possible to provide time for all viewpoints - "the right to

24

25

See, e.g., Petition, at 4,6, 8,9 and 11.

See 47 U.S.C. § 326 (2005) (''Nothing in this Act shall be understood or construed
to give the Commission the power ofcensorship over the radio communications
or signals transmitted by any radio station, and no regulation or condition shall be
promulgated or fixed by the Commission which shall interfere with the right of
free speech by means of radio communication.").
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exercise editorial judgment was granted to the broadcaster:'26 Moreover, the legislative

history ofboth the 1927 Radio Act and the Communications Act are replete with

evidence ofa "legislative desire to preserve values ofprivate journalism" even under a

regulatory scheme "which would insure fulfillment ofcertain public interest

obligations.,,27

When it comes to news coverage, the Commission has been especially

sensitive to the constitutional limits established by the Founding Fathers. Even as

broadcasters are required to serve the public interest by providing locally responsive

programming, the Commission assiduously has sought to avoid oversight ofeditorial

choices. "The general rule is that we do not sit to review the broadcaster's news

judgment, the quality ofhis news and public affairs reporting, or his taste."28 Thus, the

Commission dismissed complaints about the editorial choices that broadcast stations

made in their news coverage olthe volatile Democratic National Convention and related

protests in 1968.29 The decision made clear that "it is not the proper concern ofthis

Commission why a licensee" presents one particular story in lieu ofanother.30 "Such

IIiii&;a'Ui,aM••'.=

26

27

28

29

30

Columbia Broadcasting System v. Democratic National Committee, et.al., 412
U.S. 94, 110-11 (1973)..

Id. at lOS, 109.

In re Complaints Concerning Network Coverage ofthe Democratic National
Convention, 16 F.C.C. 2d650, 654 (1969).

Seeid.

[d. at 655.
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choices are not r~viewable" as they are "matters for the journalistic judgment" ofthe

stations.3\

On this basis, the Commission has repeatedly rejected petitions to deny

renewal applications that allege fault regarding a station's news coverage. Most recently,

the Commission in 1998 rejected a petition to deny tiled by Media Watch, a citizen's

group which alleged that Denver, CO television stations' local news coverage was .

inadequate.J2 Media Watch claimed that the stations' news coverage focused too heavily

on violent topics, and that as a result, "other news important to the community [including

local election coverage] [was] not being covered.,m The Commission conclude~

however, that Media Watch failed to establish a prima facie case that grant of the renewal

applications would disserve the public interest since "licensees are afforded broad

discretion in the scheduling, selection and presentation ofprograms aired on their stations.

"and Section 326 ofthe Communications Act and the FirsfAmendment ofthe Constitution

prohibit any Commission actions whicb would improperly interfere with the

progranuning decisions oflicensees.,,3<4

.ISi.ail.iii"'.'.h'''.

3\

32

33

34

Id. Moreover, the Commission has infonned the public: ''Under the First
Amendment and the Communications Act, the FCC cannot tell stations how to
select material for news programs ....It The Public and Broadcasting. Federal
Communications Commission. June 1999.

See Letter to Dr. Paul Kltte, et. al.• 12 Comm. Reg. (P&F) at 82.

[d. at 81.

Id.; see also In re John Neely, Esq., 2007 WL 1246137 (2007) ("the Commission
will not take adverse action on a license renewal application based upon the
subjective determination ofa listener or group oflisteners as to what constitutes
appropriate programming").
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Similarly, the Commis~ion granted a station's renewal application over the

objection ofa local citizens group (the Community Coalition for Media Change) which'

claimed that the sta~on "censor[ed]" news coverage ofimportant local issues.35 The

group submitted to the FCC a list of local media events that it said the station failed to

cover.36 The Commission made clear, however, that "[t]he choic~ ofwhat is or is not to

be covered in the presentation ofbroadcast news is a matter committed to the licensee's

good faith discretion.,,37 Absent extrinsic evidence that a licensee deliberately sought to

suppress coverage ofa particular issue for its own private gain, ,the "Commission will not

review the liccnsee~s news judgments.,,38 The mere fact that the licensee chose to focus

on news that "did not correspond with" the issues deemed important by the petitioner

"does not warrant further action by the Commission" since "alicens~ is Wlder no

obligation to cover each and every newsworthy event which occurs within a station's

service area.',39

In the end, someone must make the difficult choices about what to cover

and what to exclude, and with respect to television stations, the CQ.natitution and

Congress have bestowed that right on licensees. In this regard, the Supreme Court has

recognized that it is simply not feasible to permit '~every potential speaker" to serve as the

35

36

37

38

39

In re American Broadcasting Companies, Inc., 83 F.C.C. 2d at 303.,

See id. at 305.

ld.

Id.

ld. See a/so In re License Renewal Applications,S FCC Rcd at 3848
(Commission rejecting petition to deny multiple renewal applications based on
allegations that licensees failed to broadcast sufficient issue-responsive
programming targeted toward minority viewers).

14




