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ofDirectors ("Special Committee,,).I64 The Special Committee, which would be comprised solely of
independent directors, would "review, consider and approve (or disapprove)" matters relating to
DIRECTV Latin America or DIRECTV-Puerto Rico to the extent that such matters would ordinarily be
decided upon by the DIRECTV Board.165 The Applicants' proposal also includes measures intended to
limit Malone's influence over LCPR and DlRECTV-Puerto RicO.\66 For example, the prop~sal would
prolllbit DIRECTV from revealing non-public DIRECTV-Puerto Rico information to Malone, Liberty
Media, or the Liberty Media-designated directors.167 Finally, the Special Committee would submit an
annual written certification to the Commission regarding compliance by DIRECTV during the prior
year.168 . •

55. In: News Corp.-Hughes, we reviewed a similar proposal. There, the applicants proposed to
have the Audit Committee, which, like the Special Committee, was comprised of independent directors,
review related-party contracts and ensure that they were negotiated at arm's length.169 In that case, the
applicants submitted the proposal to address concerns that News Corp. would rai~e its programming
prices to DIRECTV, which would then set a benchmark that other MVPDs would have to accept unless
they were willing to lose the right to carry News Corp. 's programming.170 The Commission found that
the independent directors would be subject to News Corp. 's influence, notwithstanding their nominal
independence, because they would fear being ousted ifthey took a step that displeased News Corp.,
DIRECTV's controlling shareholder. l71 Although the applicants argued that News Corp. was not a
controlling shareholder and theref@reIcould not oust directors solely by exercising its votes, the
Commission was notpellsuaded, concluding that a sufficien.t number ofadditiQnal shareholders might
follow the leadership of an influential.stakeholder, like News COrp.172 Finally, the Commission observed
that the existing directors controlled the nominating committee, which in tum selected the independent
director slate. Based on general corporate trends, the Commission found that the nominating. committee
would likely nominate to the Audit Committee those directors with a financial interest in the corporation
or, in the least, a personal relationship with News Corp. or Rupert Murdoch.173 Accordingly, the
Commission concluded that there exists "a significant risk that unfair self-dealing transactions may occur
and go uncorrected" despite related-party contract review being delegated to the Audit Committee.174

56. Just as the Commission deemed the Audit Committee in News Corp.-Hughes to be an
inadequate r.emedy to proteQt against related-paJied transactions between News Corp. and DIRECTV, we
believe the Special Co~ttee,~dother mc;:asures proposed her.ein are inadequate to protect against. .

164 Letter from"Willia~l~Wiltshife,\R~s Wiltshire &,Granni~~LLP, Counsel for DIRECTV, to Marlene H.
Dortch,.,Se.cre~, ROC @)e,c..Z!, 2Q07) ettnRECTV Dl?c. 21, ~007 Ex Parte").

" , r, 'I. ,t '.

165 la., Attae1irlient'(Spi:ldial Markel C6'nimittee Charter) at Ill.

16'6 Id.,'Attachme.nt ir~pos~l),.~t IJ~(Liberty Media Corp:s UndertaIangs), and III (John C. Malone's Undertakings).

167 ld., :Alli.c~~nt (p'ropd~lll) at rtr'tID)'m$CTVGroup,'hIc. 's Undettakings). Similar restrictions would not apply,
however, to Liberty Media, Liberty Globii or any other common director.
168 1d.

169 News CfJrp...Hugh~s Ord~n,· JI9 FCG Rcd at 5i1§ ~:89.
170 1d.

171 Id.' at 518-19 ~ 97. '

172 /d. at 519 ~ 98.

173 14.. at 51,9 ~ ;AOO.

174 !d;,

27



~. :~ \ t.'. FCC 08-6.6

concerns regarding competitive harm in Puerto Rico. Most notably, the proposal does not adequately
curtail the influence ofMalone, or Liberty Media over DIRECTV-Puerto Rico's or LCPR's ,activities.
Even if such influence were addressed, the fact that the proposal fails to include the other common
directors or Liberty Global, lacks any compliance or enforcement provision, and terminates automatically

upon notice to the Commission, renders it inadequate to address our competitive concerns.
57. First, as we determined in News Corp.-Hughes with respect to the Audit Committee and its

functions, the mere fact that directors are nominally independent is not necessarily adequate to protect
against undue influence with respect to the issues before us. In News Corp.-Hughes, the Commission
found that using the NYSE standard for independence was inadequate because that standard did not
provide for the independent directors' independence from the oompany's controlling shareholder.175

Here, the proposal's defInition of"independent director" mainly relies on the NASDAQ definition, which
is similarly lacking in any protection from controlling shareholder influence.176 Although the proposal's
defInition of"independent director" is slightly supplemented by inclusion ofa provision that would
preclude the service of a person who, within the past five years, was a director, officer, employee, agent
or partner of any Mfiliated Entity,l77 or has had; within the preceding five years any business or fmancial
relationshil' with Malone, that provision does not alleviate our concerns. We remain skeptical ofthe
directors' independence because nothing appears to prohibit those persons who may have had, or are
continuing to have, business dealings with DIRECTV or who hqld equity, debt, or other interests in
DIRECTV, from serving as independent directors. Such persons would have a vested interest in
preserving the business relationship that they currently have with DIRECTV by not acting counter to
Malone's interests, and/or voting in a manner that would facilitate coordinated behavior by DIRECTV­
Puerto Rico and LCPR, ifdoing so' would maximize DIRECTV;s value.178

58. Second, the independence of the Special Committee is further compromised because the
nominations for "independent" directors are typiciilly controlled by the nomination committee, which is
composed ofexisting directors.179 As discussed in News Corp.-Hughes, nomination ofa person by the

175 [d. at 518 ~ 97.

176 DIRECTV Dec. 21, 2007 Ex Parte, Attachment (proposal) at I.G. For NASDAQ's standard for independence,
~ee Rules 9fNA,SDAQ, 4200(a)(IS), IM-4200 (defIning "IndependentDirector") and 4350(c) (requiring
indep'engeht dir~ctors), available at
http;ilwww.co]Jlplinet.com/~fl~daqLQisplay/display..~tm1?rbid=1705&elemenUd=13(vi~itedFeb. 1, 2e08).

m~ "Affiliated Entity'.' means "Liberty-Media Corporation and its s~bsidiaries, Liberty Global, Inc. and its
subsidiaI\i.es, and, any ,other entity which is, or during the preceding five years has been, an 'affiliate' (as determined
in ~Ci,ardance with-the applicable rules and regulations ofthe Securitie~ and Exchange Commission) oIDr. Malone,
btfi~~~GludiilgJD1REO'FV." BmECTV Dec. 21,'2007 Ex Parte at Attachment (proposal) at lA. We are also
conQriP-ed'that die prqposal relies lipon the Securities and Exchange Commission's definition of"affiliate" rather
than.tne Commission's definition ofsuch tenn. '

178 fudeed, the relationships ofthe current Liberty Media and Liberty Global independent directors leave us with
little comfort regaiding the independence ofthe Special Committee. See Liberty Media Nov. 19,2007 Response to
Infonnatlan and<Document Request at LMC.SUPP.00191-00208 '[IWDACTED]; supra note 131. We also note that
while the definition of"Independent Director" prohibits individuals who have had any business or financial
relationship with Malone in the preceding five years, nothing likewise prohibits any such relationships with any
Affill~ted Entity. It is therefore possible that individuals who hold equity, debt, or other interests in an Affiliated '
EntitY, could serve as independent ,directors on theSpecial Committee., See DIRECTV Dec. 21, 2007 Ex Parte at
Attachment (Proposal) at lG. '

179N~s Corp.-[;J.ughes, Order, 19 FCC Rcd at 51911 99,(quoting Clarke, Corporate Law § 5.4 at 183). The ,
. Applicants havelproposed thfifthe ipitial compositIon ofthe Special Committee be Ralph P. Boyd, Jr. (Chainnan),

Neil Austrian, and Peter Lund. However,tthe m,empers ofthe Special Committee are elected by a majority of the
(continued....)
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nominating committee virtually ensures their election by the shareholders, and the "persons nominated are
... often friends ofthe chief executive or other inside,rs.,,180 In fact, the composition ofLiberty Global's
and Liberty Media's Board ofDirectors exeiiipHt1t1l1Hli:i~..e6iiclusion - its independent directors have long­
stand~g and close ties with Malone.l81 Accordingly, we remain skeptical ofthe Special CoIhmittee's
effectiveness since its members would have been selected by, and likely reflect the interests .of, directors
whose interests are closely aligned with those ofMalone.

59. Third, John Malone cU!Tently controls approximately 30 percent ofthe votes in Liberty
Global'and Liberty Media, and Liberty Media will control approximately 40 percent ofthe votes on
DIRECTV's Board.182 As we found in News Corp.-Hughes, "we do not think that it is far-fetched t9
suggest that a sufficient number of shareholders might follow the lead of the largest single stockholder"
and vote the way Liberty Media voted.183 Should any of the independent directors displease Malone, he
could exercise his influence over Liberty Medi~ or Liberty Global and cause them to change their
business relationship w.ith that person, or any entities that person is involved in, and/or introduce a
resolution to the DIRECTV Board to terminate or not re-elect that independent director.184 Again, as we
found in News Corp.-Hughes, the thr~at of such action "is likely to be ... that an independent director
will be cautious before taking any step that could cause offense ... for fear that he or she might be

(Continued from previous page) .
independent directors, and this initial slate ofdirectors can be changed simply by a Board resolution. DIRECTV
Dec. 21, 2007 Ex Parte, Attachment (Proposal) at IV.B.I.

180 News Corp.-Hughes Order, 19 FCC Rcd at 519 ~ 99.

181 See supra para 43.

182 See supra note 6.

183 See News Corp.-Hughes Order, 19 FCC Rcd at 519 ~ 98.

184 A recent example ofMalone's influence (even absent voting rights) is demonstrated in the pending litigation
between Liberty Media and lAC regarding lAC's proposal to separate the company into five publicly traded
companies - an action that Malone does not support but lAC does. Liberty Media (including Malone) is unable to
vote :any lAC shares'·because, pursuant to an irrevocable proxy agreement, all ofLiberty Media's shares are voted by
Gha'thnaitand '(fEOofIAC '~arry~iller. As a result, Di'llercontrols approximately 63.4 percent of the voting power
oflAC ~which iD.clu~~s all of'Libe'rt}f Media's voting, rights), and'has the power to control seven oftwelve seats on
lAC)s Board ofDireotors. Diller sUPPQrted lAC's recent proposal to separate the company into five publicly traded
companies over Malone's objections. In response, on January 28,2008, Liberty Media sued to remove Diller and
replace six other'directers 'eD ij1e lAC Be!lfd with Liberty nomin~es (for a total ofseven directors). Liberty's
co~plailjt states,that'DiHei:is ~equited unl:ler .the·proxy agreement'\to vote against ... [any] Contingent Matter ...
unless Liberty ... [has] consented;" Liberty Request for ReliefPursuant to 8 Del. C. § 225(a), filed Jan. 28, 2008 at
~ .45. This,disPlI~e iU]J!ip-ates Libe~ Media and Ma~one's influence e:ven when they lack any voting power.
.ADa~~sts note that :Qiller is "us"ing'his pro~y ovet'Maltine's "votes to create something that Malone objects to" and
"Liberty sees the move [by Diller] as an illegal effort to destroy its super voting rights." See Geraldine Fabrikant
and.BroQk.s,B~~~,,'4,B(1ttle oftheMogul~ Overr:!AC, NEW YORK TIMES, Feb. 4, 2008, ~t

http://www.nytimes;oom/2008102/04/business/media/04diller.\J,tml?,-,-r=1&8dpc&oref=slogin (visited Feb. 5, 2008);
Oliver Staley'and Sophia Pearson, lAC Shares Rise Over Skepticism.ojMalone Board Plan, BLOOMBERG.COM, Jan.
29, 2098'; ~t hltp,//wWw~b'loomberg .coD1!apps/news?pid=70(;OHJ87&sid=agVMlXaRfSLk&refei=home (visited
Jarl. 30; 2(08);; Louis"Hau,'liiberty Seeks;6usteri.'from lAC Board,FORBES.COM, Jan. 28,2008, at :
http://wwvv.forbes.com/2008/01/28/iac-liberty-court-biz-cx_lh_0128biziac.html (visited Jan. 30, 2008); Malone's
Libef,/J! Mf!'tjia :A1ov~~ to Oust Dilletfrom JAC fJoard, BRO.wCASTIN~, &CABLE, Jan. 28,2008,
at http://wW:w.~!Joadcall.tfug~aqle.c.Qm{art~C1fi/CA;fj5295;1(5.htQtl (visite,d Jan. 30, 2008); Geraldine Fabri)cant, Liberty
Asks:f.qr,r(Jwe~''1~tPu:.r!f}OMf.~ijler'adlf~~~''f~8iu(t~~s,Jarl. 29::2008, at , '
httpiPw.~~~i-1C.bpii'2l0~tof~I6~~iPe~~/in'eai~29Ii:b~rMlitplI9_r=r&ref=todayspapel'&oref=slqgin (visited
Jan, 'p:O; 2(08)~1: .. i : , '." '. '.
'. ''l ••~ :. ' •
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60. Moreover, the proposal contains other deficiencies that render it inadeC\uate to address the
competitive harms. Foremost, the proposal's provisions regarding the actions ofJohn Malone do not
apply to Liberty Global,186 but instead are commitments by Malone. Similarly, the proposal does not
cover any of the other three common directors, who, as noted above, have long-standing business and .
personal ties with Malone.187 In addition, the proposal's communication ban works only in one direction
and is limited to a prohibition on the sharing of information regarding DIRECTV Latin America and
DIRECTV-Puerto RicO.188 Nothing in the proposal would likewise ban the sharing of information about
LCPRI89 .

61. The scope of the Special CotmDittee's resp~nsibilities is also extremely liniited. The Special
Committee would handle only those matters normally handled by the DIRECTV Board ofDirectors
unless the Special Committee determines that it wants additional oversight responsibility.
[REDACTED].190 [REDACTED], a result that fails to address our competitive concerns.

62. Moreover, the proposal contains no audit provision, no penalties for noncompliance, and no
enforcement mechanism should a violation occur. There is no compliance program or compliance officer
to ensure that Malone and the other entities are c@mplying with the commitments, nor is there any means
for the Commission to investigate whether the annual certification is accurate. Further, the termination
provision is wholly inadequate: the restrictions would terminate automatically 10 days after the parties
provide the Commission with written notice that one of several events triggering termination has
occurred. The proposal contains no mechanism for the Commission to determine whether the qualifying
events have in fact occurred or that termination is appropriate. For example, the proposal would permit
termination ifLCPR ceases to be a direct or indirect subsidiary ofLiberty Global but neglects to include
other entities attributed to Liberty or Malone.191 Based on the foregoing, it is clear that the proposal '
contains numerous deficiencies that render it inadequate to address the competitive harms that could
result from the transaction.192 ,

185 News Corp.-Hughes Order, 19 FCC Rcd at 519 ~ 97.

186 While Liberty Media makes commitments, they are extremely narrow. For example, Liberty Media does not
iProR0se to create any Sp.e.ci~1 Committee of the Bo~d nor does Liberty Media even commit to submit an annual
ceqiticationto the;: Con:m:lission. See-DIE.E.CTV-Dec. 21, 2007 Ex Parte, Attachment (proposal) at II.
}.~. '.

18]1 Cf' , --'"ee supra~para.43.

188 Even this 0n¢-wa~cenimunication ban has exceptions becaus,e the definition ofDIRECTVLatin America
,"~xglude[esJ op;~rati0nsifll}.drentitie.sjnMexico ,an"d'JBrazil." -8e,e DIRECTV Dec. 21, 2007 Ex Parte, Attachment
'(Pr{l~_t>sal)' at1£.' '

189M~loJle has 4gree~Lto r.e9use hi¢self from LibertY Global meetings' that involve LCPR. See DIRECTV Dec. 21,
20q~ Ex'PlPie, ;ttacnment (pr~posal) at m.B. " ,

190 See DIRECTV Dec. 21. Ex Parte, Attachment (proposal) at IV.B.3; DIRECTV Jan. 4, 2008 Response to
Information and"Document Re'que~t, at Attachment B. ,

191 ~~~:TI>~c:ritV D~.9" 21,2007 Ex Parte, Attac~enr(p~oposal) at V. The definition ofLCPR also excludes
"~uccessors," so it may'be Possible for Liberty Glgbal to, trigger termination by spinning offLCPR into a new entity.
M~ll '

192 Libe,Fty Media has Cited Comniission decisions to argue'that the insl1lationproposals submitted by Applicants
~c1lid~ atrofitii6:pi'0t¢qtiQns'.~f insulation remedjes 14at th~,Commission has 'approved as well as additional
silti' .ds~ ,.Se~Liberly MedillOct. 23, 2.a.o7 Response to ,IiUonnli{ion and Document Request at 'I0-11. Liberty
,l\i _p~aifiMilly:Iiasbit&i~Pplic,iztions;'ojVia~om:~Meinor~dJin Opinionand Order, 9FCCRdd 15,77 (1994), '
,Applications ofMcCaw and AT&T; Memorandum Opinion and Order, 9 FCC Rcd 5836 (1994), and Applications of
(c,011ffuued....) ,
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63. Accordingly, we fmd that the recusal and insulation options proposed by the Applicants
would fail to alleviate the competitive harms that are likely to arise as a result of this transaction. To
mitigate these potential competitive harms, we fe~Uite:;; -as lli€ondition ofour approval of this transaction,
that all of the attributable interests connecting DIRECTV-Puerto Rico and LCPR be severed within one
.year of the date on which this Order is adopted, either by divestiture or by otherwise making the interests
non-attributable.193 Specifically, within one year ofthe adoption date ofthis Order, the Applicants must
certify either that they have complied with this condition or that they have filed all necessary applications
for regulatory.approval to do so. As part ofthe certification ofcompliance, the Applicants must explain
with sufficient detail precisely how they came into compliance with this condition or how any filed
applications would result in compliance, and they must identify all remaining direct or indirect
relationships between DIRECW-Puerto Rico and LCPR and their parent companies, including all
indwect 'or direct subsidiaries, whether or not those relationships are attributable under our rules (e.g.,
equity or debt;holdings or inteliests (including stock options), management roles ofofficers or directors,
shared resoU,fces or personnel; and so forth).194 We find that severing all of the attributable interests
between DIRECTV-Puerto Rico and LCPR is the only effective remedy to the potential hanns to
consumers that would arise from the effective reduction ofcompetitors from three to two in LCPR's
territory and should help ensure that the firms will continue to compete vigorously in Puerto·Rico and
devote the requisite competitive resources to that market.

2. Potential Vertical Harms

64. In this section, we consider whether, as a result ofthe transaction, the Applicants would
have an increased incentive and ·ability to engage in anticompetitive foreclosure strategies with respect to
national'and non-sports regional programming networks, RSNs, and broadcast television station signals.
In addition, we evaluate wh~ther the Applicants' proffered conditions would be sufficient to mitigate such
harms.

65. We find that the vertical integration ofLiberty Media with DIRECTV would increase the
merged firm's incentive and ability to engage in anticompetitive conduct with respect to its afflliated
broadcast and non-broadcast programming. More specifically, the transaction would increase the
likelihood that the merged firm could successfully implement a temporary foreclosure strategy with
respect-to access to its.RSN and 'broaqcast programming. Thus, we accept the conditions that the
(Continued from previeus page) ----,---------.,....--
Tl;/emun'1Jp .Groyp, B.,p1JtfJf:..1f/ Po~~essionlqnd 'Ce/emundo Group, Memorandum Opinion and Order, 10 FCC Red
l.W~' '(.r9~A')~ ie- :tni~~W~t~fllil(;h'~t:t4!;ls~,pa~esJII inapPolli~e ..A:t mos;t, the .cases stand :t:~r ~e ProP9si~on that the
ComrmsslQn~~:pefi!lltted,msula~Qn. r~liledlell 'Where t}le en~lty tha,t 1~ subject to COmmtSSlon regulation represents
opJ,.y'~a'-lliD,l!I\p~oftheoy~~al1 ope~tions,ofa multi-fapeted cqrpqration and.where the duties and responsibilities of
'th~.4jrect~r(s)~t,issueWerel;1!lfur3:ijy sev~l:abl~ from the. regulated entit¥'s operations. In this transaction, by
contrast, there ,;}e nosevemble buginess tiliits; ~aclt bus-mess unit bfthe companies has a media-industry focus; John
Mal(jlnecontrols each company with mere than 30 percent of the aggregate voting power; and the media expertise of
MaJ,one, among,otherd'irectors,is ,integraHo the operation ofthe'overall businesses.,

1931~the Applicants choose,to corPply. with the condition bymaking;the connecting jnterests non-attributable, we
will-apply the· Commission's cable'attribution standar4s set forth ,in 47 C.F.R. § 76.l000(b). We note that
deteimining whether a,particular ifileFl;lsUs attributable is a fact-intenSive inquiry, and, even where an interest may
~Iii><ear non~attributa1:iletuqd~r ,the 'b,.right':line attributionroles, the Coinmission retains the discretion to review
individual cases thatpresent liIiusualissues. Such would be the case where there are combined interests that are so
exteQsive,that9iey,.~~se an-issue o,fsigIJifip~t,infl.u~Qge notwithstanding the fact that the'interests do not come
wit4in, the.p-aFamet~rs of\a,particulllJ; liltri~ution nUe., Revif!W pfthe Commission's Regulations Governing
Attribution ofBroadcast and Cable/MfjSlnterests, 14 FCC Rcd 1~559, 12581' 44 (1999).

19~ :Witl1inpip~:mo!1tb.s, oftheadoPvoQ of\this Orde~,fu~ Applicants shallrsubmit,to the Commission a description of
thefr~l~,i£(jlr,c0mplying~Withthis'e'enditifiUtto e~Ulie. thatl:th~ir~propesal satisfies .the public interest concerns
U1}de'iilyiDgthe

'
;eondition. ' ,
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Applicants have offered to mitigate these harms and craft modifications to those conditions as
appropriate. Finally, we recognize the potential concerns that may arise from a merger of a major
program supplier with anMVPD and therefore accept the Applicants' offer to comply with a condition
forbidding discrimination with respect to program carriage. '

a. Access to AffIliated Programming

66. Background. The potential for a vertically integrated finn, as the result of a transaction, to
foreclose downstream competitors from important inputs (e.g., programming) is the subject of substantial
economic litefature. Theoretically, where a finn that has market power in an input market acquires a finn
in the downstream output market, the acquisition may increase the incentive and ability of the integrated
finn to raise rivals' costs either by raising the price at which it sells the input to downstream competitors
or by withholding supply of the input from competitors.19s By doing so, the integrated firm may be able
to harm its rivals' competitive positions, enabling it to raise prices and increase its market share in the
downstream market, thereby increasing its profits while retaining lower prices for itself or for firms with
which it does not compete.

67. One way by which vertically integrated fInns can raise then: rivals' costs is to charge higher
programming prices to competing MVPDs than to their affiliated MVPDs. The Commission's program
access rules, which apply to cable operators but not to DBS firnis, prohibit price discrimination by
programming networks that are vertically integrated with a cable operator unless the price discrimination
is based on market conditions.196 .

68. A vertically integrated fmn could also attempt to disadvantage its rivals by engaging in a
foreclosure strategy, i.e., by withholding a critical input from them. The economic literature suggests that
an integrated firm will engage in pennanent for.eclosure only ifthe increased profits it earns in the
downstream market (e.g., the MVPD market) as the result of foreclosure exc~ed the losses it incurs frOJ;ll
reduced sales ofthe input in the upstream market (e.g., the programming market).197 The Commission's
program access rules generally prohibit exclusive dealing by programming networks that are vertically
integrated with cable operators.

69. Ifan integrated firm calculates that permanent foreclosure would be unprofitable, or if such
foreclosure is, prohibited by our rules, it nevertheless might fmd .it profitable to engage in temporary
foreclosure in certain markets. For temporary foreclosure to be profitable iIi,the context ofMVPDs'

. acc~s·te ptogrannnjng, 'thefe must ,be a sigttific.ant number of subscribers who would switch MVPDs to
Jop~@tlre mt~gfateffi ~'s pr&gr~g~~would.noHinnrediately switch back to the competitor once
tb:e...tifeC1t>s$~,thas,;enqed! IJn marketsfeXhibiting c.onsumer iJiertia;198 temporary foreclosure may be
ptof;iia:b1~ e-J'en, wh~re"P-erlnanent foi€i6tosiif~'!~ not ·f.heprofi~4bi1ity of this strategy in the MVPD context
,d~Q~e~inot on}.y frQQ1 8ubscJ;iber. gai)l§l, .but al~o from: the potential to extract higher prices in the long tenn

hi's S~e Iv.IichaelH. Riordan and Stctyen Salop, Evqluqting Vertical Mergers: A Post-Chicago Approach, 63
ANTITRUSTL. J.,513, 5'27-38 (1995) ("Riordan and Salop"); see also Thomas G. Krattenmaker & Steven C. Salop,
AnticbmpetitiMdExclusiom Raising Rivals' Costs to Achieve Power Over Price, 96 YALE L. J. 209, 234-38 (1986).

196 Fo!exa~ple,; satelii~~ c~ble'programming vendors ijlay establish "different prices, tenns, and conditions to take
into accd:unt acwall!o!14 reason~~le,fJ,ifferences in,$e cost ofcreation, sale, delivery, or transrmssion ofsatellite cable
prograDllllQIg ...." 47 C.f.R. § 75.1002(b)(2).

197 See, e.g., Rior.dan & Salop at 528-31. For foreclosure (either permanent or temporary) to be profitable, the
withdrawal ofthe inpuf,subject to foreClosure must cau.se a change in the characteristics of the downstream product,
causing some customers to shift to"competing d~wnstream products. .

"98 Oij~timer in~rtia can.eause de~lind to~adjust:slowly to changes in,the price or quality of a product. For example,
q~nswners.ft1ay'be slaWtoiadju,st '1beiF,pUfchasing ·Jjehav:10t-,w.he~\;~igfi.ificant costor effort is required to find and
pUrchasealtemative sources of supply. See Roy Radner, Viscous Demand, 112 J. BeoN.THEORY 189 (2003).
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from MVPD competitors.199 Specifically, by temporarily foreclosing supply ofthe programming to an
MVPD competitor or by threatening to engage in temporary foreclosure, the integrated firm ~ay improve
its bargaining position so as to be able to extrl1et a,.higher pf1ce from the MVPD competitor than it could
have negotiated if it were a non-integrated programming supplier?OO In order fora vertically integrated
firm successfully to employ temporary foreclosure or the threat of temporary foreclosure as a strategy to

increase its bargaining position, there must be acredible risk that subscribers would switch MVPDs to .
obtain the programming for a long enough period to make the strategy profitable?OI

70. InNews Corp.-Hughes, the Commission ~oncluded that the vertical integration ofNews
Corp. with DIRECTV could increase the likelihood of anticompetitive behavior toward DIRECTV's
rivals. Therefore, the Commission adopted program access-type commitments to alleviate any concern
that the transaction would increase News Corp. 's incentive and ability to permanently withhold
programmin.g~erto en.gage in price' discrimin.ation.202 Although Liberty Media's common ownership
interests in News.Corp. aB.<il'LGlPRrendered News Corp. a "satellite cable programming vendor in which
a cable operatbF,hdlds an ,attrib'Uta:bleinterest" subject to the program access rules, the Commission
adopted the conditions in the event Liberty Media divested those interests and was no longer' subject to
tile rules.203 The oenllitioh ensured that the10perative elements ofthe program access rules ~ould apply to
News Cqtp.'s ~progFamming ev~n ifNews Corp. were no longer affiliated with a cable operator via
Liberty Media's common interests in News Corp. and LCPR.

,71. The Cemmission·als0 determined that News Corp. 's acquisition ofDIRECTV would
ineFease its in.ceritive to teinpoJiarily withhold News Corp. RSNs and local broadcast signals from its
c0'.fil'petitors, behavior that' welil.d' aot :be constrained by the program access rules or rules governing the
carriage of lacal breaqc.ast ,sign:als(.04 It therefore imposed arbitration conditions to mitigate that harm.
Under the tenns of-the' arbitration. conditions, an MVPD may choose to submit a dispute to commercial
arbitration when riegothitiofts fail to produce a mutually acceptable set ofprice, terms, and conditions for
carriage of an RSN or for a retr~smission consent agreement.205 The arbitration'remedy encourages
parties to come to agre~mentpriorto the expiration ofprogramming carriage agreements. Moreover, if '
disputes are ,not reselved priorto termination ofan agreement, the remedy prohibits the program rights
holder fram withholding the pFagramming while the dispute is being resolved, provided that the MVPD
seekiitrg access 'has ,elected to use the arbitration repledy. This ensures that the parties make serious efforts
to resolve'thbif dispute fu a timely manner, and it protects consumers froni disruptions in service if
disp~~esare i'~ferted 10 ~bitration. " .

• ,,I ....

(i) Non-Broadcast Programming Generally

(a) Program Access Condition

72. Commenters raise concerns about potential.harms that could flow from the vertical

199 News Corp.-Hughes Order, 19 FCC Rcd at 511-12 ~80.

200 Id.

201 Id. at 511-12 ~~ 79-80.

202Id. at 529-533 ~~ 124-28. The Commission also considered and rejected an insulation remedy concerning
progranuping n~gotiations. Id. at 528-29 ~~ 122-24.

203 Id. ~t 531-32 ~ 127 n.379.

204 Id. at 551, .9D8 ~~ 169, 209,. .1

.205Id",at 551, 677, 680~ 173, App..F(iro-(IV). A ci.isp~te related to contract renewal may be submitted to arbitration
,t;>Dly-after the e~isting agreement has ex:pited. Id.
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integration ofLiberty Media's programming networks and DIRECTV.206 Several commenters ask us to
impose broad program access conditions on all,entities affiliated with either Liberty Media or John

M~lone, includingDiscovery Communications:201 We conclude that the llrogram access rules, combined
Wlth the proffered program access conditions, arbitration condition~, and other requirements: tbat we adopt
in this Order, will eliminate any potential for anticompetitive conduct due to the vertical relationship ..
between Liberty Media's satellite cable programming networks and DIRECTV's distribution platform
with respect to all Liberty Media and Discovery programming. Accordingly, we adopt the proffered
conditions with the additional protections described below. '

73. Background. In enacting the program access provisions ofthe 1992 Cable Act, Congress
found that ext.ensive vertical integration between cable operators and cable programming vendors created
an imbalance ofpower, both between cable operators and programming vendors and between incumberi.t
cable operators and their multichannel competitors.208 Congress determined that this imbalance ofpower
limited both the development ofcompetition among MVPDs and consumer choice.209 Congress,
expressed its concern that unaffiliated MVPDs faced difficulties gaining access to programming required
to provide a viable alternative to oable.21O Congress found that vertically integrated program suppliers
had the incentive and ability to favor their affiliated cable operators.21l In response, Congress imposed
specific conduct restrictions, incluping limits on exclusive contracts, to ensure that market entrants could'
gain access to all vertically integrated satellite cable programming.212

74. In our 2007 order extending the prohibition against exclusive programming contracts for
vertically integrated programming for another five years, we found that competitive MVPDs must have
access to vertically integrated programming to remaili-viable substitutes to the incumbent cable operator
in the eyes of Gonsumers.213 In addition, we concluded that there are frequently no good substitutes for
satellite-delivered vertically int~grated programming, and that ensuring access to such programmmg is
necessary to maintain for viable competition in the video distribution market.214 The Commission also

206 Commenters also raise concerns about Liberty by alleging that TCI engaged in anticompetitive conduct under the
leadership ofJohn Malone. See EchoStar Petition at 2-5,7,22 (alleging that Liberty Media, when vertically
integrated with TCI, operated "ruthlessly" in acquiring and creating programming, to the detriment ofunaffiliated
MVPDs). [d. at 3. Liberty Media was previously integrated with cable operator TCl TCI was sold to At&T, and
eventull1ly, to Comcast. See News Corp.-Hughes Order, 19 FCC Rcd at 486 ~ 23. We find that these generalized
criticisms about a predecessor-in-interest are insufficient to raise concerns with respect to our public interest
anal}!sis. We also note that these generalizations are tangential td the issues related to potential harms presented by
the vertical integration o£.:l;ib.$lrt}' land J.;>lR$CTM ·JOlr arl}t;lot,transaction specific.

. "

207 EchoStar Petition at 14-15; AC~ C9mmentsat 7-9;;I\CA Reply Comments at 8; eu Comments at 5-7;
H1TN Petition at 6.

208 1992 Cable Act §2(a)(5).

209 [d.

210 Id.

211 [d.

212 See 47 U.S.C. § 54~.

m See Implementation ofthe Cable Television Consumer Protection and Competition Act of1992; Development of
Competiti@n and Diversity in Video Programming Distribution: Section 628(C)(5) ofthe Communications Act:
Sunset ofExclusive Prohibition, Renewal ofthe Commission's Program Access Rules and Examination of
Programming Tying Arrangements, Report and Order and Notice ofProposed Rulemaking, 22 FCC Rcd 17791,

. 17794, 178l4~~<'3, 37 ("2007 Program Access Order and NPRM').
• - I •

214'See id. at 17811 1~ 30.
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concluded that competition and dive~sity in the distribution ofvideo programming would not be
preserved and protected without a prohibition against exclusive programming because vertically
integrated programmers contmue to have the1fbiHty· i1iid'i:ifuentive to favor their affiliated cable operators
over competitive MVPDs.21S The Commission explained that there is "a continuum ofvertically

integrated pn>gramming, 'ranging from services for which there may be substitutes (the absence of which
from a rival MVPD's program lineup would have little impact), to those for which there are imperfect
substitutes, to those for which there are no close substitutes at all (the absence ofwhich from a rival
MVPD's program lineup would have a substantial negative impact). ",216 The Commission further
explained that national program.ming networks such as The Discovery Channel provide some of the most
popular programming currently available.217 Based on the evidence in the record, the Commission
decided to retain the prohibition on exclusive contracts for another five years because MVPDs' ability to
compete otherwise would be impaired significantly by the inaccessibility ofpopular vertically integrated
programming for which no good substitute exists.218

75. ·fuNews Cor.p.-Hughes, the Commission addressed the potential harms posed by vertical
integration ofDIREC1V{and another entity's (in that case News Corp. 's) programming networks.
Liberty Media:'s investment in News Corp. then, combined with its ownership ofLCPR, brought News
Corp.'s programming within the ambit ofthe rules, just as Liberty Media's investment in DIRECTV does
now. News Corp., however, volunteered to subject its programming to the program access rules in the
event it were no longer subject to the rules by virtue ofaffiliation with a cable operator, and the
conditions imposeddn News Corp.-Hughes were intended to alleviate concerns about News Corp. 's
ability and incentive to favor DIRECTV in that event.219 The conditions applied to programming owned
by News Corp. as well as progFamming owned by Liberty Media?20

76. Positions ofthe Parties,. Commenters' concerns regarding fair and non-discriminatory
access to Liberty Media's ,and Discovery's cable, programming echo the competitive concerns addressed
in Section 628(c)(2) ofthe'Communications Act and the Commission's implementing rules. Liberty
Media has coIiceded-.that the p11ogx:am access rules apply to it by virtue of its relationship with LCPR and
has agreed to remain suoject tO,the conditions applicable to News Corp. even ifthe program access rules
otherwise would cease to apply because its ties to LCPR are severed.221 EchoStar, RCN Telecom

215 See id. at 17810 ~29:

216 Seeid. at 17816 ~ 38 (quating Implementation ofthe Cable Television Consumer Protection and Competition Act
0/19.,92, EJev.el(ipment.ofl,fEo.,'!'pefii.i()n:andDiver.sity in -video Programming Distribution: Section 628(C)(5) ofthe
ContmunicationsA'ctj: J7: FCC Rcd' 12124~' 12139 ~ 33, (2002) ("2002 Program Access Order"».

21-7 S~,e 2.V07 P"lgramAcqess' Ord~r~ndNPRM, 22 FCGRcd at 17815 ~ 37.
',. '..... . .

2'I~See id. 'at 11792; 1-7817 ~~ 1, 39.
~i9 :' . .., i :" ' ",

,.g,,!eJi~sCPlP...,HlJ.glj(~~ Orde1!;; ~9 FCC Rcd at 476.,77 ~ 4.

220~~ee id., lit ?i3~ 531~3~~~m j07,},27'& n:3'7~ (stating ili~t the conditions covered not only the programming .
agre!(men:ts betWeen'D"GTV anSl'News Corp. networks but also agreements between DIRECTV and "Affiliated
Pre&t~~'ghts;fIdlde!s,'~a :ferin ~ata:pP'l'ied expt~ssly to Liberty Media).

221 Li~erty:Gldbal oWns lOO::p,e~~e~t ~f L~P.R. As discussed above, LibertyMedia shares half of its directors with
Li~e-itY~@jf.'>ballap.d:M~ICi1pelchairs(both:·b$>ards. Although Liberty Media 'spun offLiberty Global in 2004, Liberty
Mellf~·istsnbJeaM0.th~~Pf0gt~.aG'G,ess roles by virtue'ofMalone'rs board membership and ownership interests. See
AppltC(ltiahiat2l3,"25:~::'4'4rse~ ..alsb'Proxy'Statement afLiberty Media at A-14 (September 7, 2007), '
http.dt.www.Hber.tymedia.c0mtir/pdfs/J~ibertyMe.diaCorpPJ.70XL090:P2007.pdf ("~lthbugh we no longer own Liberty
Ca91~visiQ.n of~e.Ito~,l&fio Ltd, ('l:.CHR.'1i FCC rules continue to attribute an ownership interest in LCPR to us,
.thel'eey- s.uJ::1jec~g,1i!l.\~1!d ~atFJ'.ite"~eli~e~f(d pro~g services,in which we have an interest to the program
aC,cess"rules"). ." , ~' ," ,

.. ,~~;'
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Services, Inc. C'RCN"), American Cable Association.eACN.'), and otner comme\\tet~ m.~i~t that the
conditions should apply not only to LibertyMedia's programming but also to Discovery's networks.222 .

They reason that John Malone will have attribUtabhdhterests not only in DIRECTV and Liberty Media
but also in Discovery by virtue ofhis interests in its parent, Discovery Holding.223 Cautioning that the
Applicants' proposed program access commitments would apply only to programming owned by Liberty
Media, EchoStar would have the Commission defme "Liberty" to include any entities in which Liberty'
Media or its principal shareholder, John Malone, hold an attributable interest. EchoStar states that this
class would include Liberty Global, Discovery Holding, their respective subsidiaries, and any other
similarly situated company.224 The Applicants and Discovery oppose_ application ofprogram access·
conditions to Discovery.225 Discovery argues that application ofthe conditions to Discovery is
unnecessary because it already is subject to the program access rules and in any event would not have an
incentive to discriminate in favor ofDIRECTV.226 .

77. Discussion. Commenters' concerns regarding fair and non~discriminatoryaccess to Liberty
Media's and Discovery's cable programming echo the competitive concerns addressed in Section
628(c)(2) of the Communications Act, as amended, and the Commission's rules.227 Liberty Media has

222 See, e.g., EchoStar Petition at 14-15; ACA Comments at 2, 6~7; RCN Co~entsat 14.

223 EchoStar Petition at 14-15; ACA Comments at 2; ACA Reply Comments at 2.

224 EchoStar Petition at 15. Under the attribution standards applicable to the program access rules, John Malone
holds an attributable interest in Discovery. John Malone holds 5047 percent of the outstanding shares and 31.08
percent of the overall voting power in Discovery Holding as ofJuly 31, 2007, and Discovery Holding holds a 66.66
percent equity stake in Discovery. Malone also serves as Chair ofDiscovery Holding's Board ofDirectors. Thus,
by virtue ofhis stock interest in Discovery Holding, which exceeds five percent, and his position on the Board of
Discovery Holding, Malone holds a cognizable interest in Discovery under the program access attribution rules. See
supra para. 12; see also Discovery Holding Company, SEC Form 10-Qfor the Quarterly Period Ending September
31,2007, at 1-5; 47 C.F.R. § 76.1000(b) (defining cognizable interests).

225 See Discovery Opposition at 4; see also Letter from Tara M. Corvo, Mintz Levin, Counsel to Discovery, to
Marlene Dortch, Secretary, FCC (June 6, 2007) ("Discovery June 6, 2007 Ex Parte"); Liberty Media Opposition of
April 9, 2007 at 4 .

226 Discovery asserts ,that imposmg a program access condition on Discovery is unwarranted because Discovery is
already-subject to the 'program access lrules .and its co-owner AdvancelNewhouse would not approve any
withholding or discrimination strategy because it would be against AdvancelNewhouse's interest as a holder of33
percent ofDisc0very's equity. Furtherm0re, Discovery claims that AdvancelNewhouse would be able to block any
such strate,y because any major ;;lctionby Disc0very requires approval of 80 percent ofall shares. See Discovery
June 6, 2007 Ex Patte (memorializing representations made by Dis.covery on June 5, 2007, to Commission staffwith
regard to Discovery's owner-ship structure). However, -decisionsto' impose, increase, or change subscriber license
fees ofthe-r~i~~overy Ch~el reqyire .oiity a s~ple majoqf)' vote. See Discovery Holding July 10, 2007 Response
to 1nf()rW.~tioh'~d Docwp.ent Request I.p. at LMC.I.D.0000422-424 (Shareholders Agreement ofDiscovery
Section ~:02 (Nov. 30,1991)); see. also Discovery Holding SEC Amendment No.2 to Form 10, June 27, 2005, at
Ex. 10.1,10.2,10.3, IDA and 10.5 (the amendments to'the shareholders agreement dated December 20, 1996;
September 7, 2000;-, Septetpb.!"r, 200,1 ;~and June, 23 j 2003 do not 'affect the '''majerity provisions" contained in
SeeM.on 3.02 of-the 19.!}t ShareholdersAgreemen,t). In addition, on December 13, 2007, Discovery Holding
announced that it wpuld c0mbine its interests in,Discovery with Advan-celNewhouse's interests in Discovery and
Animal Planet,into a newly cl'eate~jhQldipg company. See supra note 44. It is not clear whether or h0w this
restructuring wQ'Pld affeet the abiliw ofAdvano.elNewheuse to prevent Discoy,ery from entering iIlto any particular
progfam,~arriage agreements.." "'.

227 Con~ess essentian~fe'b0lPize:q that ail MVPOs needed access to all vertically inte~ted satellite cable
programming onnon-diseriminatoty terms and cbnditions and that the Commission must therefore enforce
(continued....)

36



, FCC 08-66

conceded that it is subject to the prohibitions in the program access rules228 and has agreed to remain
subject to program access conditions analogous to those conditions that the Commission adopted with
regard to News Corporation in the News Corp:,...Huglt-es <Qrl1er.229 By prohibiting permanent foreclosure
and overt discrimination in the pricing of satellite cable programming, the program access rules directly
address the concerns raised by EchoStar and others regarding continued access to cable programming that
Liberty Media owns. or controls. In addition, Liberty Media's proffered program-access commitments
address commenters' concerns about exclusive distribution agreements between DIRECTV and Liberty
Media'programming networks. Because these commitments ensure that the operative prohibitions in the
program access rules will remain in force even if the rules no longer apply to Liberty Media, we are
satisfied that the potential harms created by vertical integration ofLiberty Media and DIRECTV would be
mitigated with respect to programming owned by Liberty Media. However, we are also concern~d about
the influence·ofJohn Malone and other officers and directors ofLiberty Media who may themselves hold
attributable interests in programming networks. .

78. Like Liberty Media, Discovery is subject to the program access rules as a "satellite cable
programming vendor.,,230 Advance/Newhouse's intetest in·Discovery triggers the rules because
Advance/New:ho1:1se holds an attrihutable interest in a cable system under the program access rules.231

The rationale. for imposing program access conditions on Liberty Media applies equally to Djscovery.
First, in the absence ofany restrictions embodied in·the rules or conditions, Discovery, like Liberty
Media, would be able to withheld programming or price discriminate in favor ofDIRECTV. Second,
both Liberty Media and Discovery offer the type ofnationally distributed, general interest programming
that the Commission sought to address via the News Corp. -Hughes program access condition. That is,
Liberty Media and fliscovery each control popular programming networks that create similar nationally
distributed and popular content without close substitutes.232 Third, Liberty Media and Discovery are
situated 'simihrrly within the c011porate hierarchy ofentities controlled by John Malone. Malone holds
attributable interests,in Discovety Iidldi,ng, Liberty Media, Liberty Global, and LCPR under the. . .

(Continued from previous page) ----'---'----------
prohibitions againstunfaiF and discriminatory teons and conditions ofcarriage, including exclusive carriage
arrangements, until competitive conditio~ significantly change. See 47 U.S.C. § 548(c)(2).

228 Liberty Media's proffered conditioDS would apply to all of its programming, including the RSNs it is acquiring
fro~.rNe:Ws Caw. and,ariy ofuersll~1Ute-d~1iveteifRSNs'it may acquire during the teon ofthe conditi9DS. We
a~drtssilR..s~s s~J?at'a~e1Y'<b':eCfal.,Isej.f!ls des(f~1;Je'P.m.the next section, we f"mq.that Libef,tyMedia would have
signi!~an;"D;uU:Ret P0'W~t~wi4J.~Jies1iectJto\iegiona1;spoFtsprbgtamming"as Ii result ofthe transaction, and that
liadit10na'l·.:temfidies.are~ffeessary.·"
I:' ~- , ' .~- \." . -:.. "
229 i~g LibertY~ecli!!.' ,. ,'!l"irian ~t2 .~Liherty Media, committed in the Transfer Application 'to abide by all
relev.Wtt)~0nqitf.(;)ns ~.s",ta~ ~qed.byiIie,9o~ss~bn' when News Corp. acquired its interest inDIRECTV three years
ago").". ", '

230 'I'he term "satelli~e, clibJe prograhnning ,vendor" means "a person engaged in the production, creation, or
whQ~~ale.~ijistIil;ll~Ji~lt;for~§~~e,0,f ~.1tc::llite. Sllb~e :pr(1gI'~g; bu.t..dl?~s not include a."satellite broa~cast
pro~g/'i~dor:'' 47 ,c..~..R."~,, !~.1 ~~~(1). ,Th~·'«:JiDl.;'~sat?)~I~~. Cll?le,progran.nnfg" me~s ''vIdeo
progr~g 'WWch.~~.~ansW:I~ed~vlasa~ll.It~ a,nd .~h.i:clt IS pnmatil¥JDtended for dIrect receIpt by cable operators
for their re~Jl¥ssipR-,tl?:c,aple S\i1J~Gtibers, exc.ept that the term does no~ include satellite broadcast programming."
47 C,F.R\~§ 7,6'~~~QJli~1.:· , . , .

231 ThcH~rm: 'tattrihti~gl~.;ilitei"est')'~~f~rs to~the cateria referenced and set forth in 47 C.F.R. § 76.1OOO(b)•
. ,~.' .' .232 '" " .", " .

S~e sl/p:r~ p~as.18..le2, ~~; 33-3~~ ..~~e a/o8o 2002 Program Access ?~der, 17 FCC ,,~cd at 121~9 ~ 33. On January
16,,2008:1 ;E)IscoveJ,y lJP~.'G.ll?ral:t W!Jj.~¥:apnounced.thatthey wouldJ9mtly create ,the Oprah Winfrey Network
('\QW~~.d~l: t: Mlili ll4~" '¥-¥(il~9.\~lfW~ati$,n9v.v .the E>jsc~v~ry J}ealth Channel.' See Dis~overy
00dml~~! /l~~nt.~;.(i)Mrj~~iffftey'and:J)io8QoveJY; Communications To Form New Joint
Ven{ii1;ei'~~lU' ,!mey~Ne~bflC"1~tess.r~lease), Jand-$" 2808. .

, . " .'
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attribution standards applicable to the program. access rules.233 He is well positioned to influence or even

direct Discovery's decisions concerning whet~er or ~ot t~ ~e\l -programming to anunafflliatedM'l~Da\\d
how to set the prices, terms, and conditions ofsuch saies: Irladdition, Liberty Media and Discovery
Holding have interlocking directorates that could facilitate communication or cooperation leading to
discrimination by Discovery in favor of DIRECTV and to the detriment of its MVPD competitors.234

Certain employees or officers ofLiberty Media are also highly paid executives ofDiscovery Holding,
and, pursuant to a services agreement, Discovery Holding compensates Liberty Media for the services
that these Liberty Media,employees and officers render to Discovery Holding. The shared directors,
officers, and employees could allow the firms in question to cooperate in a strategy designed to raise
DIRECTV's rivals' prices for Discovery's programming, which would inure to DIRECTV's'benefit
through subscriber migration. After the transaction, therefore, Liberty Media and Malone unquestionably
would be able to unduly influence the decisions of their attributable programming networks to improve
DIRECTV's competitive position vis-ii-vis its rivals.235

79. We also determine that, post-transaction, Liberty Media and John Malone would have the
incentive to unduly influence the decisions ofattributable programming networks to improve
DIRECTV's competitive position. Underpinning the program. access rules is a recognition by Congress
and the Commission that the incentive to engage in anticompetitive pricing or withholding strategies
implicitly exists where there is vertical integration. Section 19 of the 1992 Cable Act added to Section
628 ofthe Communications Act, which prohibits unfair or discriminatory practices in the sale of satellite

233 Besides serving as the Chainnan ofthe Board for each ofDiscovery Holding, Liberty Media, and Liberty Global,
John Malone possesses at least 30 percent of the aggregate voting power for each company. See supra paras. 8-12;
see also 47 C.F.R. § 76.l000(b). Liberty Global and Liberty Media have 10 and eight board membeJ;'s, respectively.
See Liberty Media, Investor Relations - Corporate Governance, at http://www.libertymedia.com/ir/Board-of­
Directors.htm (visited Feb. 1, 2008); see also Liberty Global, Board ofDirectors Liberty Global, Inc., at
http://www.lgi.com/directors.html (visited Feb. 1,2008). Including Malone, they share four directors 'in common.
As noted previously, Liberty has conceded in proxy statements, and in its Application, that LCPR is attributable to
Liberty. See supra note 221.

234 Discovery Holding and Liberty Media have five and eight board members, respectively. Including Malone, they
share four directors incomman, and,Libe~Media directors hold 80 percent ofDiseovery Holding's board seats.
Diseovery'Hold,ing, in turn, 'ho1ds ~.66\t66~,ereent eqyity inter.est in DiscQvery. Charles Tanabe serves as Secretary
fer both companies and,R..obertB~nnett, & Libert¥ Media, director, serves as President ofDiscovery Holding and sits
on its,Exeeutive"ConUnittee. Paul Gould an4 M. LaVoy Robinson are the remaining two overlapping directors. See

'DiscoveJY ;Hold~g, Corporate Governance, at http://www.discoveryholding.com/ir/directors_members.htm (visited
• ·1.,. - . ,.'

Dl;lC. 21,2007); see also Di'scoveryHoldin:g Annual Report at 7, Apr. 28,2006, at .
http://wwW;discoveryholding.com/ir/pdfstD34759_asprinied.pdf; Liberty Media, Investor Relations - Corporate
Governance, at http://www.libertymedia.cbm/ir/Board-of-Directors.htm (visited Feb. 1,2008); see also supra note
131.

235 In implementing Section 19 oftlle 1992 Cable Act, which added Section 628 to the Communications Act, the
Commission ctinCluded·that "the conceptbfundue influence between affiliated firms is closely linked with
discrllnibatory~ractices and'exclustve contracting; the direct regulation ofwhich is to be undertaken pursuant
Sectiohs'!6'28(e)(?)@);(C), and (D~;;based bn exterqally:ascertainable pricing and contracting information."
ImpMmentationofSecti'ons 12 and 19 ofthe CableTelevision Consumer Protection and Competition Act of1992;
Development of(:011Jp''etition and Diversity in Video,p'rpgramming l)istJ:ibutiqn and Carriage, First Report and
Order, 8 FCC Red 3359;3424 ~ 145 (1993) ("1992 Cable Act Implem-entation Order'). The Commission also
observed that "~ction'628(c)(2)(A) can playa suppomng rol~ where information is available (such as might come
from an intemal·'whistleblower') that evidenees 'undue influence' between afiiliated firms to initiate or maintain

- lJDtic~mpetidve ,discrimimitt)Ji}' priG~~,tcontracthtg"gl'jl)f()duct withh~lding," Id. The Commission determined thaJ
the be·sbway.to';~valuate,coinplainfStoflun~ue'influeilce:is to "compar~the progrlUnming arrangement of the
compillining distributor agairlst the progi"~¢ming'arrangements enjoyed by its competitors." Id. at 3363 ~ 13.
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cable and satellite broadcast programming.236 In its implementation of Section 628, the Commission
determined that subsection (b) of the statute doe,s not impose ~a threshold burden on complainants to
establish that they have suffered hann as a resd'it'ofHh~ftas~nbed conduct.237 In particular, the
Commission determined that '~subsection (c) defines specific conduct which the Commission's rules must
prohibit and which Congress has already determined causes anticompetitive harm.,,238 The Commission
determined that ifbehavior meets the definitions of the activities proscribed in subsection (c), such
practices are "implicitly harmful.,,239 The Commission further observed that this concept of~'harm" is
common in FCC regulation:

Our rules, for example, require licensees to keep their towers properly painted and lit; a
violation oceurseven ifno'one is, damaged as a resalt ofthe licensee's failure to'Gomply
with our rules. We believe that Co~gress adopted a similar stance with respect to the
specific practices pro~cribedby Section 628(c). In each case, a legislative determination
was made that there was sufficient potential for harm that the specified unfair practices
should be prohibited?40

Thus, the Commission determined that unfair practices must be prevented even where no damage to a
competitor can be shown. In this manner, Congress and the Commission inferred the vertically integrated
fllm'~ incentiv~ to engage in uiifair practices. This transaction presents the same potential for harm that
the program access niles were d~signed to prevent. Today, the program access rules would mitigate the
hlmn posed by the vertical iD.tegration ofLiberty Media and DIRECTV. If the program access rules were
to cease to apply to Discovery because of a corporate restructuring, however, prophylactic measures
similar to ,the program access rqles would be necessary.

80. Although the program access rules currently prevent Discovery from withholding valuable
pliqgramming"they, could cease.to"appJy to Discovery ifAdvancelNewhouse were to divest its interest in
Diseovery. 241 ~ince this scenariQ,pres~es that AdvancelNewhouse will have divested its interest, or
brou,ght it below ,th~ five peFceut attrihution threshold, Discovery's claim that AdvancelNewhouse would
prevent any undue favoritism toward DIRECTV is invalid with respect to the scenario in which the rules
no longer apply.

_ 81. .4ccordingly~ we will reliluire ar:; i!- condition of our approval of the transaction that the
pro~~ access con'!ition~ set f~~ p.e.re41 ~itb r~spect to Liberty Media shall apply also to Discovery for
as long as Jobg, M~19ne or~y Qth~fC?ffj~erv@r~ector,of.LibertyMedia or DIRECTV holds an

236"4W'::U:S:C. §:548. ,.,

237 1~92 Cable Ac.t Impleme~tatio~, (i}paeP j 8 FCC Rc? at 3363' 12.

238 Id. ai 3376 146.
239 " " ' ..,{£ii,at 3377147.

240 rd. at 3'377 , 48.

241 D1scovery H6lding and AdvancelNewhouse recently bought out Cox Communications' 25 percent interest in
Di~o~yery,..anq.,,~s n0tt1d .ah9~rl Di~.c0yeIY. Holct~g ha~ announced that it is co~bining its shares in. Discovery with
thos~,1ofAdvancelNewhou~~nnto~\,l1ewly formed holdmg oompany, See ~upra note 44; see also DIscovery
C~~unic~tio~, Co~ CofumuniatlJ.ions,ahd Dis~~~?ry ~a!!Jmunicati~~s CQ!1lplete E~~hange o/Cox's ~nership
Strike WFess:F~le:ase),'May 14;2,007. T4~Jl~0gI1lUD ~qcess rules~conceIVably could contmue to apply to DIscovery by
vmJe,of'1ofui:~lone's cdininan niter-ests,iii ;LOi?R ~d Discovery. :ffowever, [REDACTED]. See DIRECTV Nov.
19,2007 Response to';Information and~DocumerifRequest at DTV-SOPP-00067 ([REDACTED]); Liberty Global
JULX4\(il~12001 " 0~e~t~(')1iIlla'on;i!11d~Doc\,1~ent:.Request II.H at LGI.II.H.004753-LGI.II.H.004772
~Pl?!t\.(G.]B '11.~re~Y.j;lrr,.,fuib~.~~.\;id.ia IJ1a~Il:ip.oose,t0 'divesbLCPR as ,a means ofcomplying with our Puerto
Rie'(,)~G0ndition a~scrib'e(l abl)~e. See supra para:,'63.
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attributable interest in Discovery and for as long as Liberty Media holds an attributable interest in
DIRECTV, provided that our program access rules are in effect., As with application ofthe condition to
News Corp. and Liberty Media programming, both ofwhich currently are subject to the program access
rules, the condition that we adopt with regard to Discovery in tl)j.s Order will notbecome operative,unless
Discovery is no longer a "cable satellite programming vendor" subject to the program access rules.

82. Finally, to ensure that the program access condition applies'to any entity that is situated
similarly to Liberty Media and Discovery, we clarify below that the program access conditions will apply
broadly to any entity that is managed by Liberty Media, or in which Liberty Media or Malone 'hold an
attributable interest (including Discovery), and to any Affiliated Program Rights Holder.242 As was the
case in News Corp.-Hughes, and for the reasons stated therein, these conditions will apply equally to
regional sports networks as well as national and non-sports r€1gional networks.243

83. Specifically, to ensure that the access and non-discrimination requirements ofthe program
access rules will continue to apply to programming networks that are affiliated with DIRECTV or Liberty
Media, through any attributable interest, and to obtain the additional protections encompassed by the
Applicants' related commitments, we adopt the following conditions:244

"
• Liberty Media shall not offer any of its existing or future national and regional programming

services on an exclusive basis to any MVPD.245 Liberty Media shall continue to make such
services available to all MVPDs on a non-exclusive basis and on nondiscriminatory terms and
conditions.246

• DIRECTV shall not enter into an exclusive distribution arrangement with any Mfiliated
Program Rights Holder.

• As long as Liberty Media holds an attributable interest in DIRECTV, DIRECTV shall deal
with any Mfiliated Program Rights Holder with respect to programming serVices the
MfIliated Program Rights Holder controls as a vertically integrated programmer subject to

242 The term "Affiliated Program Rights Holder" includes (i) any program rights holder in which Liberty Media or
DIRECTV hold~ a non-coDQiQIling "attrib'ltable interest" (as determined by the FCC's program acceS!l attribution
niles}~,orrl1l'whJ(li'aqy: oftketlor"d~eetor of1.iberty Media, DIRECTV; or ofany other entity controlled by John
Mal,~ile ~~lds aitatmllutable intere~t; and (ii) any program rights holder in which an entity or person that holds an
attrihutable interest also holds a non-controll4J,g,attributable interest in Liberty Media or DIRECTV, provided that
Libe~ M~dia or DIRECTV has actual knowledge ofsuch entity's or person's attributable interest in such program
rights :holder. A;s the Commission noted in New Corp.':Hughes, this commitment extends beyond the program
access rules beoause DBS operators are not included within the exclusivity prohibition. See 47 C.F.R. § 1002(c).

243 S~e News Corp.-Hughes Order, 19 FCC Rcd at 530-31' 126 (explaining that loss ofaccess to certain highly
popular cable programming - whether it is it news, drama, sports, music, or children's programming - may harm the
fl;lreclosed unaffiliated competitor in the marketplace).

244 TlJ.ese conditions are included inARpendix B.

245 The term "Li~erty Media" ps ti~edwith respect to the program access and arbitration conditions includes any
entity. or progtam rights holder in Which Liberty Media or John Malone holds an attributable interest. Thus, the term
"Lib6J1tyMedia~' include's Discovery CoDununicatlons.' 'I!iberty Media and DIRECTV are prohibited from acquiring
ali.attribri~ble.iti.terestin,any'non~15toadcast national or regional programmitig service while these conditions are in
effect if the pr~graIDIDing,service is not obligated 'to abide by such conditions.

246 In.qommitting not to offer its pFogrlllIlIlling services on an ,exclusive basis, Liberty voluntarily forgoes the right
enjete.d rY all (jjther V~J:1:ioaJly~int~~Fl1ted,p"Qgn'u~ililers ;to seek approval ofan exclusive programming contract under
thepPDlio1nt~re&t stan~aFd' established-fu 47 U.8'.C. § 548(c)(4).
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the program access rules.247

• Neither Liberty Media nor DIREC'IY;@n:pludit}g any entity over which either fInn exercises
control) shall unduly or improperly hifluence: (1) the decision ofany Affiliated Program
Rights Holder to sell programming to an unaffiliated MVPD;,or (ii) the prices, terms and
conditions of sale ofprogramming by any AffIliated Program Rights Holder to an unaffIliated
MVPD.

• DIRECTV may continue to compete for programming that is lawfully offered on an exclusive
basis by an unaffIliated :program rights holder (e.g., NFL Sunday Ticket).

• These conditions shall apply to Liberty Media, pIRECTV, and any AffIliated Program Rights
Holder until the later ofa determination ,by the Commission that Liberty Media no longer
holds an attributable interest in DIRECTV or the Commission's program access rules no
longe,r remain in effe,ct (provided that ifthe program access rules are modifIed these
commitments shall 'be modifIed, as the Commission deems appropriate, to confonn to any
r~vised rules adopted by ~he Commission).

• Aggrieved MVPDs may bring program access complaints against the Applicants using the
procedures found at Sectian 76.1003 ofthe Commission's rules.248

84. We fInd that the additional conditions advQcated by con,nnenters with respect to national
and non-sports, regional Bfogrammmg, are unnecessary.249 ACA has asked the Commission to prohibit
Liberty Medja and .Discovery from engaging in any noncost-based price discrimination when dealing with
small and mec;l~um-~ized caQle,operators ,or tPttk buying group, contending that "volume discounts" are a
means of raisfug rivals' programming costS?50 The record is devoid ofany evidence demonstrating that
these·conditi~:ps ·~e:.v:ecessai:Y to i~m~'dy traJlsac~ion-specifj.charms. Rather, it appears that ACA's real
complaint is with thel0peratiori;of1he'Commission's program access rules.2Sl We repeatedly have held
that such arguments should be raised and addressed in proceedings of general applicability, not in license

, .
247 Tllis conditJ,o:p. wq~ld only-be 0,fsignificancein the event an Affiliated Program Rights Holder is not otherwise
subject to 'the'Commi;sion's program access rules. '

248 S~e also 47 C.F.R. § 76.1003.

249 We n!!l!i,th~~ppli,i:~toib~19~I!!l:v;w,tcqJ1di~o1lSofthis Order are baseq on a network's ownership, as opposed
tOI'W~tP£J;"CJhx~en.t~p~:.e'(~!Cf~n~h.Ve*'s j?~~~g is ':4tternati~nal" or "domesti~." .In other w?~ds, we .
aGI~d.ow!eqgl:;l~ ~tE?latjWJ1~I~r.~g'J~l)llPg,ql~~b.ut~.d ~ the Uwted States falls W1~ the deflDltion ~f 'national
agd . ~1Jt < '$Pllng,~e~lc_et, ~~lthicop4(ijon·4e~cnbed above. However, we,reJect any suggestion that our

"ceq', n~~~ :ap.PJ.y,t~"pt~graromiP.~i:li~tripuJ,l:?d outside the UnitedStates. See EchoStar Petition at 15-17; see
ais~:~~e.t:'froffiif.;i~da: ~~y,OQUpsfll~heStaf Satellite L.L.C., to Marlene H. Dortch, Secretary, FCC,
~ttaattmefiq!~:ws;~~Fp~i~-ettY4u.>lR!EaFV;Proposed Conditions") at 1 (Mar. 29, 2007) ("The program access
PF.ot~~ti0ils~shc(Ula agpJ¥.te DoTh de:~efltie:,~d mternational progranntring and markets.")

j J,. t~ f .".-'.' .", ~ I ,

250·~CA.Co~iints at 12-13.

'251 We,nate that,the Conunissien recently"c,oncluded#s review ofthe continued need for the prohibition against
pEQgram,exclu~i.lVity agt~ements, butc0nc~mitantly issued a Notice ofProposed Rulemaking seeking comment on
'Wh~ther aDP how the"ComnUssi0ru~ho1l1d;address additional program.access concerns raised in this proceeding by
small and nu-al"¥vpDsi regat1:ling'§llegedlY onerous and UDflj:l;lsonable conditions imposed by some programmers
foraj3l3ess to their content. 2007 PlfQgfjll,n·'Aceess Order and NPRM, 22 FCC Rcd at 17867 ~ 133. We note that
ACA>Jaised..ce~~e11}.S~with volumei'gi~QQ.unts 'l!S a'.{orm,..efnon-Qost-based, discrimination in comments filed in'
resJlo~e-to tlie.~rJ07P,r.9.gt:flmAe~~s'Otder and NPRM. See ACA Co~ents, ME Docket No. 07-198 (Jan. 4,
2(i)081"at 17-·18,'23. ,t
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(b) Arbitration

85. Position afParties. Though the Commission declined to apply an arbitration condition to
News Corp. with respect to access to its non-RSN programming, EchoStar recommends that we do so
here.2

5.3 BchoStar contends that this transaction would create harms with respect to national
programming, that the current program access complaint procedures fail to "ensure fair and non­
discriminatory access to cable or News Corp.-affIliated progran;u:ning," and that therefore we should
adopt an arbitration condition for national programming in this transaction.254 It contends that the News
Corp.-Hughes arbitration conditions have worked very effectively, that the Applicants offer no
explanation as to why such a condition is not warranted, and that Liberty Media's "long history ofabuses
in the national programming market ... also underscores the cl~ar need for a failsafe remedy in this
transaction."2SS Liberty Media counters that because the Commission determined that an arbitration
condition applicable to non-RSN programming was unwarranted in the News Corp.-Hughes proceeding,
no basis exists for such a condition here.256

.

86. Discussion. The Commission designed the arbitration condition in theNews Corp.-Hughes
proceeding to alleviate harms arising from News Corp. 's increased incentive and ability, post-transaction,
to temporarily foreclose access by its competitors to its RSNs.2S7 The Commission did not find in News
Corp.-Hughes, nor do we fmd in this transaction, that temporary foreclosure would be a successful
anticompetitive strategy with respect to national programming.2S8 We fmd that EchoStar's allegations
regarding a "long history of abuse" ofLiberty' s predecessor in interest, TCI, lack sufficient evidentiary
sUPPOJ;t and are irrelevant to our review ofhow the cuuent transaction would impact access to RSNs.
Absent a finding ofa transaction-related harm, we have no basis to extend the arbitration remedy to non­
RSN programming'as EchoStar recommends. Any general concerns EchoStar has with respect to the
utility ofllie Commission's program access procedures are more appropriately addressed in the pending
program access proceeding.259

.

(ii) Regional Sports Programming

87. As a result of this transaction, Liberty Media will acquire FSN Northwest, FSN Pittsburgh
and FSN Rocky Mountain, News Corp. 's RSNs in Seattle, Pittsburgh, and Denver, respectively. These

252 See, e.g., News Corp.- Hughes Order, 19 FCC Rcd at 534 , 131.

253 E:ch~Star Pe~tion"at 19-21. The Broadband Service Providers Association also supports arbitration-type
proc.edur~es for-the reniediesphase ofa program access complaint proqeeding, which it submitted in MB Docket 07­
·18 aJ,td iri:.this proceeding. -Letter frem 'John Goodman, Executive Director, Broadband Service Providers
Assqciat1on, to Marlene H. Dortch. Seoretary, FCC at 1, Attachment (''Broadband Service Providers Association '
'FCCPiS1:us~fori<:Outlfue;l) at 3 (Feb. 1, 2008) (''BSPA Feb. 1; 2008'Ex Pane"). '

254 EC)lOSqu- Petition,at 19-20 n,48 ("The timing and means by which the Commission corrects the flaws in the
program'access regime is not relevant for ibis transaction's review. The Commission's task here is to design
me~ingful conditions thataddress'merger-specific harms. Adopting an arbitration remedy in this proceeding does
not prejudice the Commission's separate review ofthe program access rules.").

255 fd: at 22 (referencing conduct ofLiberty'~predecessor-in-interest, TCI).

256 LibertyM~~i,a,;OPPoSition ofApr. 9, 2007 at 24-25.

257 See News C~rp.-Hughes Order~ J9FCC Rcd at 552"172-177.
'. ~ I ' , •

2~8 See.id.at 5~~-3;4:"BO (confidentidl,version),'supJ:)litled in,MB Docket No. 07-18.
'. .... ',;" ~ Of -' ) 'J "" ' -!.i ; r, .... " ~ , ..

259 See2@07 Program Atcess Order a"nd NFRM,22 FCC Rcd at 17868~69.
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RSNs serve approximately 8.6 million homes, and carry sporting events from the MLB, NFL, NHL, and
NBA.260 At the outset, we note that RSNs are often considered "must-have" programming. As the
Commission observed in the News Corp.-Hu~hes arlier, i'tlle basis for the lack ofadequate substitutes for
regional sports programming lies iiI the unique nature ofits core component: RSNs typically purchase .
exclusive tights to show s'Portmg events and. S\)orts tansbelieve tn.at tn.ere \~ \\0 ~O()(\ ~\\b~\\.\\\\e£o!
watching their local and/or favorite team play an important game.,,261 Hence, an MVPD's ability to gain
access to RSNs, and the price and other terms ofconditions ofaccess, can be important factors in its
ability to compete with rivals. As noted in the Adelphia Order, an MVPD that drops local sports
programming risks subscriber defections, and MVPDs "will drive hard bargains to buy, acquire, defend or
exploit regional sports programming rights.,,262 -

. 88. To address and eliminate concerns regarding access to RSNs owned now or in the future by
Liberty Media or DIRECTV, Liberty Media and DIRECTV have agreed to oomply with the conditions
that News Corp. and DIRECTV agreed to in the News Corp.-Hughes Order relating to access to RSNs.263

These conditions include a ,commitment to comply with restrictions embodied in the program access
rules, as discussed abGve, in the event the RSNs are no longer subject to the rules.264 .IJ:1 addition, Liberty
Media h{ls agre.ed t9 'comply with the RSN aFbitration cPBdition adopted in the News Corp. -Hughes .
Order. With :r:espect to RSNs, :given that this transaction, like News Corp. 's original purchase of
DIlmCTV, also creates a vertically itltegrated MVPD with sizeable programming assets, a similar
arbitration condition is appropriate to mitigate potential anticompetitive harms. 265 Such harms are likely
to arise :f!om Liberty Media's in;creased incentive.and ability, post-transaction, to temporarily foreclose its
R~N pr,?gr~g:, .Aecor.~~ly, we.'.c1arify and accept Liberty Me~a's proffered arbitration c~ndition
WIth ~espect to Its RS'NS.26~ Below, we assess whether we should adjust the scope ofthat COmmItment
and iiddress conc~ms rC!ised bycommenters.. . ','

'I.: ,. 89. ,'PositionS ofthe Ra'&ties. Comtnenters agree that an arbitration condition is necessary but
seek'VarrGus~Jnodif1e,~tiens-to.th~ tern'ls-offered by the Applicants. EchoStar, for example, is concerned
that the condition ma~-not ,apply t<;> any future-acquired RSNs and seeks confIrmation ofthe iength of
·time that the condition would apply.2!i7 ACA asks, that the small cable operator provisions be modified in
various respects?68 Liberty Media confirms that its proffered RSN arbitration condition would apply to
future-acquired R.SiNs for a six-yefJ-f p~riod.z69 With respect to commenters' concerns regarding the small
cable operator pr<?~siens, both tiberty Media and News Corp: contend that further modifications are

:: .~:, ~ ~?\ .r r :'! _ •.M ~ ~ _. '. J~ ~ -<' '

260 -I~avid- tiebe~aJl, 'Li~eft;p Media .J)ea{~fqr IJ1Rf1r;rV: Malone,~$waps.News Corp. Sharesfor Control, USA
TOD~Y,Dec. 26, 2006, atB~2; see alsoJ¥ftdyVubng,'JohnMalone: From Cable to Clubhouse, DENVERPosT,Feb.
14,2007, at C-Ol. .

26J Ne,ws Qorp,..Hughe~;()lider., 19·JVCC Red at 5'35' 133.
;.:,t·, , ,. . ' .'

262;l/i~IDftiaqrqer.J ~-l FCC Rcdat,8-?69 ~ 124.

, 263 see News Corp.-Hughes Order, 19 FCC Rcd at 525, 529 ~~ 113, 124.

,2~ jjib:c;iitYMe~a's R#~g,a'mi;;ing i;~ iibw:subject to the program access rules due to John Malone's common interests
m.;tli1ertY'Meiftaat)di~~.: ~1\pp1!GatibDfat 23 n.44: ' .

. ::~~ n.,.";tr " ~~ '* ';;~' - '. ~:.....' ~. , .j.' ,

2~5 i~/4 ;Jfle,ws ·(}9}P.-iHugh,~~,Or.de14.J9"FaC Rcd.1at 552-53 ~~ 1'72-79, 642-48 App. D (confidential version),
subiintte~.in MBDock~t'07'-18.

266 S~e Appendix B.

267 EchoStar Petition at 11-13.

268 /(ipA ReplY;,Con1p:l$lntsat 2+; AciNC,p~ents at 9-15.

269 -Llberty Me~ill Opposjtion ofApr. 9, 2007 at 4-6.
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unwarranted.270

90. Discussion. The Commission may craft conditions in license transfer proceedjngs to
mitigate harms that would likely arise if the transfer occurred absent restrictions. ror examllle, in News
Corp.-Hughes, economic analysis showed that an MVPD lost ~ or would likely iose - subscribers in a
Designated Market Area ("DMA") ifit did not carry the programming of the local sports teams. Given
this evidence that hometown sports programming was "must have," the Commission determined that
News Corp. 's acquisition ofDIRECTV would increase its incentive and ability to temporarily withhold
News Corp. RSN programming from its competitors.271 It therefore designed an arbitration condition to
mitigate that harm.272 In Adelphia, the record showed that, after the transactions, Comcast and Time
Warner would be able to profitably impose a uniform price increase for their affiliated RSNs on their
MVPD competitors in several key DMAs.273 This provided further evidence that, in the MVPD market,
RSN programming was "must have." Therefore, the Commission crafted an arbitration remedy similar to
that adopted in the News Corp.-Hughes Order.274 Thus, in both News Corp.-Hughes and Adelphia, the
arbitration condition was crafted to prevent transaction-related harms that were likely to arise as a result
ofthe vertical integration between MVPDs and RSNs. Here, Liberty Media has agreed to abide by the,
News Corp. -Hughes RSN arbitration condition after the transaction. We must determine whether this is
sufficient to mitigate the harms that we have already found are likely to arise from the vertical integratio.n
ofDIRECTV and RSNs. We conclude that three modifications to the proffered condition, as clarified in
Appendix B, are necessary to mitigate the potential harms. 275

91. Scope and Duration. Commenters seek clarificatjon of two aspects of the Applicants'
proffered RSN arbitration condition: (1) the duration of the condition, and (2) whether the condition '
would apply to future-acquired RSNs.276 Commenters recommend that the condition apply for a six-year
term that commences the day the transaction closes?77 In addition, commenters contend that the
condition should apply to RSNs that DIRECTV and Liberty Media acquire in the future.278 In response,
Liberty Media clarified that it intends for the RSN condition to last for six years, beginning on the
transaction's closing date, and that the condition would apply to the RSNs acquired from News Corp as
well as any later-acquired RSNs.279 EchoStar recommends that,we extend the condition beyond that time

270 News Corp. Opposition ofApr. 9,2007 at 15-18; Liberty Media Opposition ofApr. 9,2007 at 25-27.
. .

271 News Corp.-Hughes Order, 19 FCC Rcd at 552' 172 (confidentia~ version), submitted in MB Do~ket 07-18.

272 Id. ~at' 552 "'173-75. (cofifidentiai version), submitted in MB Docket 07-18.
• ' /.. j t ,

273 Adelphia Order, 21 FCC Rcd at 827? , 159.

274 InAdelphia" the Commission implemented a similar remedy to preyent Comcast and Time Warner from harming
MVPD competition by unifonnly raising the prices paid by competing MVPDs for their affiliated RSNs - costs that
'Comcast and Time Warner could offset with the increased profits earned by the RSNs. Adelphia Order, 21 FCC
Rcd'at 8273-74'~~ 155-57.

2?5 .AI! not~d in App_endix a, the arbitrator must issue his or her final award within 30 days after being appointed. A
partYaggrleved:by tire arbitrator's:final award may file with theCommission a petition seeking de novo revieW-of
.the award. Thepetit1an must be filed within 30 days of the date the award is published, and the Commission shall
'issue its,ijndingSarfd'IC0nGlullions not-,more than 60 days'after receipt ofthe petition, which may be extended by the
Commission fe~ one period ef 60 days. '

276 EchoStar Petition at ii, iii, 12-13, 17; Cll Comments at 2-3.

277 EchoStar Petition at ii, iii, 17,30; CU Comments at 2-3.

278 EchoStar'Petition at ii, 11-13,30-31; CD Comments at 2-3; ACAReply Comments at 8.

2,9 Liberty Media Oppdsition ofApr. 9,2007 at 6.
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frame if, at the end of that term, we determine that the conditions remain necessary to mitigate the harms
that the condition was intended to alleviate.28o Liberty Media counters that even though it had no
attributable broadcast or RSN interests when it stibIiiittetl its 'Application in this proceeding, it has agreed
to be bound by exactly the same conditions imposed by the Commission upon News Corp., and argues

that those conditions satisfy any legitimate public interest concerns that might arise from this
transaction.281

92. As clarified by the Applicants, the condition will apply for six years after the closing date of
the transaction and will apply to any RSN that Liberty Media owns, manages, or controls during the term
ofthe cOlldition, includjng future-acquired RSNs.282 We note here, as we did in News Corp.-Hughes and
Adelphia that markets and technologies used in the provision ofMVPD services and video programming
continue to evolve over time, ren.dering accurate predictiollS offuture competitive conditions difficult.283

Thus, as in News Corp.-Hughes, the Commission will consider a petition for modification of this
condition if it can be demonstrated that there has been a material change in circumstance or the condition
has proven unduly' burdensome, rendering the condition no longer necessary in the public interest. We
reject, however, EchoStar's suggestion th~t our condition should last beyond six years. We find that six
years is a sufficient time to address transaction-related harms and that EchoStar's proposal could lead to
open-ended terms based on speculation about future competitive conditions that ultimately could harm
MVPD markets. Thus, we adopt Applicant's proffered six-year term, including the News Corp.-Hughes
option for modification or early termination, should such a modification or early termination serve the
public interest.

93. Defining RSN. Though we did not defme the term "RSN" in the News Corp.-Hughes
Order, we did descIdbe several chwacteristics ofRSN programming.284 First, we explained that RSNs
consist ofprogramming with a:uniquely local interest, the airing of which is time-sensitive. Second, we
char:acterizedJRSN programmirig as programming for which no reasonably available substitute exists.
Third, we found that an RSN may leverage significant market power in a geographic market.285 In
Adelphia, we defined the term "RSN" for purposes of the arbitration condition as follows:

280 EchoStar Petition at 18. EchoSfar also urges' the Commission to revisit the appropriate length oftime for the
RSN;imd retr~JDissibiJic0nsent'co1fditions. .It centcipds that no evidence exists to show the "anticompetitive risks
'assoqi'atedJ;,Wilhraccess·tb~\RSNs'lDtdadcastllffiliate's and"Vettioally-iIltegrated MVPDs will not continue indeftnitely,
af1'd1~ere~sp~~il)al1Yi''w.i~1l!cl:~aip,'in1~ii'\Y~aFS.'' 1d.:'We'address this ctrncem-in para. 92, infra.

"~"t r~ I , oj' ~} ~..:t ""ii~ .:- •~fi- ~ : _ ~. -...' ~ . ,,' _ . ., _ ,p" ,

28! :Li~_1'A~l!j~O~tt'Q:sitiQl!!~f<A:jFi'R, 2907 at 5..6.

28~~~~peq~~~'Br1ek piso' qbei1YMf,ciia OppQsition ~fApr. if, 2007 at 1-6. Ownership will be determined in
,.accera~~6Wi'tl!¥e.attFiI)H#ori::s~ail(d~:,aPJ'!ica!?~e to lQe ~o~ssj~ills program access rules. See 47 C.F.R.
§<V~Jlt;j~9,. jetls'~ :Itite~M~~fl ah~~~c:;rV :are'pf,9~biteci f'toQi aequiring an attributable interest in an RSN
dUrini,tlie?tieaeu.0ffi'feie,emtditiaHs·iID;m:~SN:isnot obligated to abiue by the conditions.,,' ",,~ ,-.~; ',~ ,<' ··r'.fll'- ( at' -'to· '

28J':i.~~tN;WS:~';;;P·..JHUghes Order.;.~i9 FCC'Rcd'at 555 ~ 179; Adelphia Order, 21 FCC Rcd at 8276 ~ 164.
'b<~" F ~t<·· ',.'. • •

484 ~.l!6Sti:rr· c@pten4~J.tb~~:'~Jl~i~;J 0~~tWerk is, ap ~SN.a,nd:!1s~liS to deftne ap. RSN in a manner that protects
~~~~~~ a~4t$t~g~~~~~l#~i.Qr, ,,"". m~l!~o~~:f?nvl\rd ...~ch~~~.als~. s.~b~~ed a petition for ~eclaratory
FIlltpgr!D-~tb,e,M~~i9~1iP..''':''l.ugtJ!S~ SiC1,(et}a~~g the Cq1lllPt.ssJon to deteJ.?D1l1e whether the BIg 10 Network
q~ati~ed~ar, ~$-~~Jf~r~~p~~s , . '~f9br'p.-FIughes Order's arbitration.conditions. Letter from Linda
KiAA~;Vlce;r.I~~!de}}t",.<;l.f.~"':W ~Q.!1~((~I!!t~on, ¥,choS.tar, to,I\.1arlen~ H.Dortch, Secretary, FCC at 1-2, Att.
(Petlfon for D~GJar~0r¥~W~14lg"~iNm,D~'C\<:et 03-1.24) (July 76, 2007). Subsequently, EchoStar withdrew both
req~~s~ that w~~ad4t:e.s~.me:s~~tus:~n:he Bi~ 10 Network..becausl;l it had reached a carriage agreement with News
.9A.J!!'~t~~~~1',~~*,LiJ!d.a~i9, ¥ice.?re.side,n~:of.LaW and Regulation, EchoStar, to Marlene H. Dortchj Secretary,
·ECL,'jaH(S-ep.t:;f,2" 2(07).'. ,

... ' -";"to.. \., ~ . -, < • -, '. ., I •

28.5 News Corp.';Uughes Or-der, 19 FCC R~d at 543 ~ 148..
• j. , •
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The term "RSN" means any non-broadcast video programming service
that (1) provides live or same-day distrib,ution within a limited
geographic region o/sporting events ofasports team that is a member of
Major League Baseball, the National Basketball Association, the
National Football League, the National Hockey League, NASCAR,
NCAA Division I Football, NCAA Division I Basketball and (2) in any
year, carries a minimum ofeither 100 hours ofprogramming that meets
the criteria ofsubheading 1, or 10% ofthe regular season games ofat
least one sports team that meets the criteria ofsubheading 1. 286

94. The Adelphia defInition ofRSN was intended to capture the attributes ascribed to RSNs in
News Corp.-Hughes. We adopt that defInition ofRSN, with one modifIcation, on a going-forward basis,
as applicable to RSN program access arbitration proceedings arising from this transaction. The
Applicants offer MVPD service in Puerto Rico, so our defmition ofRSN should reflect the tYPes of sports
programming that Puerto Ricans are likely to value most highly. Accordingly, we add Liga de B6isbol
Profesional de Puerto Rico, Baloncesto Superior Nacional de Puerto Rico, Liga Mayor de Futbol
Nacional de Puerto Rico, and the Puerto Rico Islanders ofthe United Soccer Leagues First Division to the
list of sports leagues in our defmition.287

'

95. Thus, we adopt the following defmition ofRSN for purposes ofthe program access
arbitration condition: '

The term "RSN" means any non-broadcast video programming service
that (1) provides live or same-day distribution within a limited
geographic region ofsporting events ofa sports team that is a member of
Major League Baseball, the National Basketball Association, the
National Football League, the National Hockey League, NASCAR,

286 AdeljJhia Order, 21 FCC Rcd at 8275 ~ 158.

287 We note that Puerto Rico has its own sports leagues that MVPD subscribers are likely to find highly desirable.
"Even though Puerto Rico is a United States territory, it is an autonomous nation when it comes to sports." See
Craveonline, Hoopsville..com•.http://www.hoopsvibe.comlfiba-world-basketball-championship/fiba-world­
championship-n~ws/puerto-pco~s-q~sketball-tradition-a-brief~history-ar45975.html(visited Feb. 4, 2008). Puerto
Ricci fields its own teams in both the Summer and Winter Olympics, as well as international competitions. "[In the
2004 Summer Olympics, the Puerto Rican National Basketball Team's, defeat of the United States NBA 'Dream
Team'] ... the most lopsided, defeat in U.S. basketball history ... led to an increased sense ofcultural identity and
pride, and,further contributed to basketball's status as a vital part ofPuerto Rican culture." Id. Baseball is an
eSpefil}1fypopular sport irl Pl1erto Rico. "In the common lives of the Citizenry of ... Puerto Rico, baseball is the
primary sport in terms ofparticipation, live attendance as well as television viewing ... Mass participation in a
particular sport sets up the environment for star players to emerge locally and eventually migrat[e] to Major League
Baseball in the USA where fame and fo~e awaits. Such Latin American stars become idols for their compatriots,
thus generating greater interest in the sport, thus feeding on the popularity." See Zona Latina, ''Watching Baseball
en Television in Latin ~eiica," http://www.zonalatina.comlZldata230.htin (visited Feb. 4, 2008)
(..wwW.zonalatiria.com..). "..... [A]s'much as 30% ofthe Major League Baseball players are ofLatino descent,
much1liglierthan the n % mthe population as a whole." See www.zonalatina.com.In 2001, market research firm
TGI, a'divisidn dfthe KMR 'Group; which in tum is asubsidiary of the wPP matketing and advertising group,
interviewed more than 50,000 people throughout Latin America to determine :their vieWing patterns. Ofthe people
who siiid that they frequently watch'basebaiI on television, 24 percent were from Puerto Rico. See .
www.ionalatina.com; KMR Group, http://www.kmr-group.comlamericas/utility.asp.lp=91&r=8415.881 (visited
Feb. '4'f2l!J(8). K!MR Qroup~also operates Mediafax, which is the sole measurer televisibn;a1.i~iencesin Puerto Rico,
and is the counterpart to the Nielsen Company in,the United States. Hispanic TVStation Rankings by Market,
MULT.ICHANNELNEWS, Oct. 17,2005 at 18A.
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NCAA Division I Football, NCAA Division I Basketball, Liga de Beisbol
Profesional de Puerto Rico, Baloncesto Superior Nacional de Puerto
Rico, Liga Mayor de Futbol Nacional de Puerto Rico, and the Puerto
Rico Islanders ofthe United Soccer League's First Division and (2) in
any year, carries aminimum ofeither 100 hours ofprogramming that
meets the criteria ofsubheading 1, or 10% ofthe regular season games
ofat least one sports team that meets the criteria ofsubheading 1.288

96. Modifications to Small Cable Operator Provisions. ACA urges the Commission to refine
the Applicants' proffered RSN arbitration conditions to address the concerns of small operators. First,
ACA wants the Commission to clarify the rights of a collective bargaining agent.289 ACA points to a
disgute between the National Cable Television Cooperative ("NCTC") and Fox Cable regarding NCTC's
ability to gain access to the expiring contracts of small cable operators on whose behalf it sought to
n~g9tiateRS~ renewa.1s p,llrsuant to the News Co.rp.-Hughes conditions, and contends that media
con~lo:qt~rat~s,have tb.e' mcentive and ability to delay and frustrate bargaining efforts. ACA maintains
th~~'coll«;~tive,bargainin.gage~t§ should be given the right to access the expiring contracts of their
T>rin.~lp~ls:290 ACl\ <;oBte~ds,ihiit the .sharing of an expiring contract between a principal and its
bargf!~nrng:ag~nt U1ct~a$es l;hf( ~fficiency ofnegotiating renewals.291 Conversely, according to ACA, a
p~actic~ affotbidding't1i.ebarg~g ~gent" tfom ~iewingthe expiied contract ofits principal eviscerates
the colIective..bargaining alt~rnative fQr.small and medium-sized cable companies.292 News Corp. states
that the comm1~sionneed not oonsider ACA's proposed modifications or clarifications because News
Corp. has not s.ought modifications to the arbitration condition, which does not expire until six years after
the lielease date ofthe News Corp.-Hughes Order.293 Moreover, it disputes NCTC's characterization of
the ~acts ,stirJrqUnding the, parti~s' dispute anq st~tes that once Fox Cable received a notice of intent to
arbitrate on, pehalf of several smalJ cable opl;:,:ators that had appointed NCTC as their collective
bargaining agent, Fox Cable provideq NCTC with the expired contracts of all the small cable operators
listed in the notice.294

97. Second, ACA urges the Commission to extend the arbitration notice periods to prevent
inadvertent loss ofarbitration rightS.295 ACA's members report that the notice provisions in the News
Corp.-Hughes ~bitration conditions set an initial notice window that is too narrow and that imposes
9?1~W~~\wi!i~.pp&.d$~(flr~w.a:l~ 90ll?-.Rapies wi1;Jllimitf;id.administrative resources.

296
ACA states that the

_ -'- -A._ ...... "".~" ~,..::~~, 'iL-+':. ~
.--l.:·il"~--'·--~_t ~,;;;1'--..:- "'.:'T ,-,

288..l\¥e not~l'sf~$~ti~h Of1~S~ (~1>st recently adopted in the Adelphia Order) applies only to this Order and
ptdY:l<;>,negatl , ';W¥,Q)vmg.access ,to RiSN pr~gramming. This definition is intended to preclude Applicants from
'tWa9,ip,g,tlie CO~~~6il~by ~P{~~ain&~l:\i~~y,value,~sports programming among various programming services. See
)1de1p~·iq~(j)i:.d~t; 21iEGG 'R~p'at.8Zq5"~'1~;8 (de!ining RSN for purposes ofprogram access).

28$1~~~I.\~ep~~~~~~.!~, ~at,2.. .,',.

~9~0 NdAXGt>'t'tt~t:dt~'ttg}io:'f '
" f;'.,' , '?~ ~f~\.:-"

291 ~.1' ~ II' . .':' .
",": ilU. 'at.L~- -. .' )

292 1d., atlj.

293 N~ws Corp:0ppo!!itipn of Apr.';9\ ~007'at 15-fS. Though'News Corp."stiltes in its Opposition that the terms
expjie'six yearsf~fter ,t)l~ adoption date\;ofthe Order, the Order states,1hat the condition expires six years after the
rel~ase of-the d~der. News Co}P.-Hughes Order, 19 FCC Rcd at 619.App. F(III).

294 N~w~~Core.: 9Ppp~iW~n Qf1}pt;., {J" 2007 at 1~~ l8.

~~ ~<WA1R::~pl¥~(il~:)'DlDl~~s'~t~'7:
, /, Ji. ,v .~"'~' ", -: ' .-.
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narrow notice-and-demand windows create substantial risk of inadvertent procedural default. It notes that
in other contexts, the Commission has provided extended response periods in recognition ofthe limited
resources available to smaller cable compani~f$hT1i\i~~~ording to ACA, the Commission should (1)
extend the amount of time for the submission of a notice of intent to arbitrate from 5 to 20 days, and (2)
extend the timeframe for submitting a complete arbitration demand to 45 days after contract expiration
from the current window ofbetween 15 and 20 days after contract expiration. ACA contends that these
extensions would not prejudice the Applicants in any way.298 Liberty Media counters that, even
conceding the timing problems described by ACA, ACA's problems arising from the short timing
windows are not transaction-specific concerns.299

98. ACA also seeks to expand the scope ofthe small cable provisions to include all ACA
members, not just those members that serve fewer than 400,000 subscribers.30o ACA contends that no
ACA member serves more than 1.5 percent ofD.S. television households and that the transaction would
create a "vast disparity" in market power between its members and the merged frrm.301 ACA argues that
application ofthe special provisions for small frrms to all ACA members would extend the News Corp.­
Hughes protections afforded to small cable operators to an additional two million households and would
offset the immense disparity in post-transaction market power between its members and Liberty Media.302

Liberty Media claims that ACA's concern is not transaction specific and notes that the proposed
modification would likely benefit the nation's 10th-largest MVPD.303 Liberty Media asserts that there is
no reason for the Commission to revisit the scope of the "small cable company" definition.304

99. Finally, ACA recommends increasing the duration ofthe conditions applicable to small and
,medium-sized cable companies from six to ten years,3°5 ACA maintains that the six-year term provides
insufficient protection for small and medium-sized cable companies because ofRSNs' resistance to the,
collective bargaining process and because ~any Liberty Media programining.and RSN contracts have

297 ld. at 12.

298 ld.

299 Liberty Media Opposition ofApr. 9, 2007 at 25.

300 ACA Comments'at 14. Those'provisions are available to any "sma,ll cable company," defined in our rules as one
that "serves a total of400,000 or fewer subscribers over one or more cable systems." 47 C.F.R. § 76.901(e); see
also News Corp:-Hughes Order, 19<FCC Rcd at 679 App. F; Adelphia Order, 21 FCC Rcd at 8339 App. B.

301 ACAComments at 15.

?02 ACA Comments at 14-15.

303 Liberty Media Opposition ofApr. 9, 2007 at 256-(citing AnnualAssessment ofthe Status ofCompetition in the
Marketfor the Delivery ofVideo Programming, 21 FCC Rcd 2503,2620 Table B-3 (2006) ("Twelfth Annual Video
Competition Report'). Liberty Media states that, based on the Twelfth Annual Video Competition Report, ACA's
propo~ed defIIiition of 'small' likely would include the tenth largest MVPD in the nation." ld. The evidence Liberty
Media c~tes to in support ofits position, Table B-3 ofthe Twelfth Annual Video Competition Report, shows that
Mediacom serve,s approximately 15 percent ofthe nation's MVPD subscribers, and thus ranks 10th in the national
mar~etf9r the pprchase. of vide~ programming. See Twelfth Annual Video Competition Report, 21 FCC Rcd at 2620
Tabl~.B73.

304 Liberty Media Opposition ofApr: 9,2007 at 26.

. 305 ACA mistakr~y states that the News Corp.-Hughes program access-type conditions last for six years. ACA
Com,nents at 17. Instead, t1fat Order states that the conditions regarding program access type commitment~ apply to
News Corp. and,DIllECTV for as long as News Corp. has an attributable interest in DIRECTV and the program
access rules are',iD. effect. News Corp.-Hughes Order, 19 FCC Rcd at ~76 Appendix F (IT).
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terms exceeding five years.306 ACA contends that if the Commission decides against granting this
extension, its members would face the prospect of Ien~walsunconstrained by,program access
commitments, arbitration, or collective bargalnllig rlghtl;.~01 ,Liberty Media counters that ACA provides
no evidence to support its view that the terms ofmost RSN contracts exceed five years. 308 News Corp.
contends that after it divests its interest innIRECTV, the arbitration condition would be unnecessary
because it would no longer be vertically integrated with an MVPD.309

100. News Corp. is currently engaged in an ongoing arbitration proceeding with a bargaining
agent,31O The fact that the arbitration between News Corp. and the bargaining agent is underway
demonstrates that small operators have been able to avail themselves of the arbitration condition. We
nate thatin the Adelphia Or.der, we took steps to ensure that a bargaining agent was aware ofwhen its
principal's contracts expired so that the agent could meet 'the deadlines in the arbitration condition. We
did so by modifying News Corp. 's program access RSN arbitration condition slightly in the Adelphia
Order. so that a small operator would be permitted to disclose to its bargaining agent the date the
operator's contract was set to expire.31I We take the same action here to ensure that a bargaining agent
can meet the deadlines for providing notice to arbitrate and for submitting its arbitration demand, as
desG'nibed below. Hew:ever, fOlrpurpeses of arbitrating RSN access disputes under the terms'ofthis Order,
we wilh.ot'extend the 11l0,cilifications to allow the bargaining agent access to additional details of the
contracts held by its principals.312

101. The 'purpose Qft1};c '\l'bi~ijtion condition is to place MVPDs in'!i similar bargaining position
to that which.would exist in the absence 'Of the'transaction.313. The arbitration condition induces the
parties ta enteJ7-into negotiations and ensures that'progra.mmilig cannot be withheld from the MVPD.
ACA.'s arbitrationpH>posals w~l:l1d g(i) farther than necessary to achieve this result, affecting the balance
between"programm,er and M¥PD, In,standardn,egotiations, an MVPD would rarely have access to the
contracts signed between .the pli,o~amm.er and~~ther MVPDs. We retain the small cable operator

306 ACA Comments at 17.

307 ld.

308 Libeny;Me,dia OpPlil~ition ofApr. 9, :~007.,at 26.

'~P9:"N~ivfCorptOppositicih4df Apf~'9;,'!2007 at 10-14.
_\ ~ ". ,_ ..... 1

310d,' • '

. S,ee. 'ijCfC G.ommeJ;1t~ l.lt-$76. •

311 The Adelphiq Or.der specifies lth!it~ small cable operator may disclose to its bargaining agent the date on which
the l?P,.er.atQr's.:p",liJ!JJrae.t;~x'J?ire~,n~~its~~mg::ll contractual term to the ~ontrary. Adelphia Order, 21 FCC Rcd at
8'339,..~ppeJ,lq~.113 a!~(I13~(5)ijirev,~J~,1!f ,a~p~cable to ,small MVPDs).

312 'Dlle Cbmmrssion4s'se~l$g ~o~ildn the .issue oinon-disclosure agreements between programmers and
Ll' ..." ". ~•• ,. "

MV{?,IDs. '20071',ognlim' }J.f(;bf!ss @)idefan'iJNPJ1!M, 22 FCC Rcd at i-18'67-68 ~ 133.
• )f " ~, : .' :.~ . ' ••' .' '.

31~ Cf. News Co,rp.-Hu,gh.e§, Jj9 Fee Redtat 552 "i' ~74.· InNews Corp.-Hughes, tbe Gommission found that, once
News<Cel!P. Wi{S. ve,~o~UY~ih$egrat~d. with· :OJ.'RECTV.~ it would hav,e,~e incent!ye and ability to temporarily
foteGJose its highly valu.c;:dR::SN pr.,gg(arruWng;fr9~ \cowpeting Mv.P~s .. To prev:ent..News Corp. from employing
that;foreclosw:~,strategy, the COmnllssjoILcrafted an·arbitratien condition so that carriage ofprogramming would

. centinue uninteFI11pted ifnegotiatiQns .failed to produce a mutually a6ceptftb'le set ofprices,' terms, and conditions,
and -so tb,at panties would have a ''Useful backstop to prevent News Corp. from exercising jts increased market power
to for~e rival N.WPD~ to either accept inordin,'lte affiliate fee increases for access to RSN programming and/or other

.. iUP.i l~.i;l..prQg!aDlllliJrg,;eor(cessio1isl\er p.il5t~ntja:lly to cede O'Fitical content to their most powerful DBS competitor,
: ' ~. 'IV." ;fiit-othjJiterp~tthe R's}ifarl!!itration condition placed th~ parties in the s~e negotiating position as
.,,' the ~. oql(f ha~~· be'e~l)elliie\flie fanstctibn. Cj: id. at 5'52 t~ 172-74.

.. --~ , I ' '
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provisions from the News Corp.-Hughes Order, as modified in Adelphia, but go no farther, because with
this limited modification, the provisions place a bargaining agent in the same situation as anyMWD
negotiating arequest for carriage in the context ofthe arbitration condition.

102. We likewise reject ACA's remaining proposals. Though ACA contends that the notice and
fmal demand deadlines for small cable operators are overly burdensome and difficult to track, it does not
provide specific evidence in support of its position. Absent such evidence, we have no basis for changing
the current deadlines. 314 Second, we retain the 400,000 subscriber "small cable company" standard for
determining eligibility for the small operator provisions. We adopted the small cable provisions in News
Corp.-Hughes to give small MVPDs ,equal access to a remedy. As we noted in the News Corp.-Hughes
Order, "given the size oftheir subscriber base and financial resources, small and medium-sized MVPDs
may also be far less able to bear the costs of commercial arbitration, even on an expedited basis, than
large MVPDs, thus rendering the remedy ofless value to them.,,315 ACA does not adequately explain
why we should expand the protections offered to small cable companies to a wider category ofMVPDs or
how the current definition materially harms competition.316

103. Finally, we reject ACA's recommendation to extend the term ofthe Applicants' proffered'
arbitration'conditions for small cable operators from six years to 10. ACA alleges that a six-year term
does not provide adequate protection given the alleged delays involved in the dispute between NCTC and
News Corp. and the fact that RSN contracts often exceed a five-year term. We fmd that the record
evidence is insufficient to support extension ofthe term to ten years. In addition, as noted above, markets
and technologies used in the provision ofMVPD,seIVices and·video programming continue to evolve
over time, rendering accurate predictions of future competitive conditions difficu1t.317 Accordingly, we
still believe that six years is the appropriate duration ofthe arb>itration conditions. Moreover, because
Liberty Media has agreed to comply with the same retransmission consent condition for the broadcast
stations it now owns and any it acquir~s in the future, we fmd it reasonable to apply the RSN arbitration
condition for the same amount of time, as the Commission did in News Corp.-Hughes.

(iii) Broadcast Programming Issues

(a) Retransmission Consent Arbitration

104. Background. In the News Corp.-Hughes Order, the Commission found that News Corp.'s
acquisition oflIDlRECTV would in9rease its incentive to temppraply foreclose its broadcast programming
from competing MVPDs in Ordtjlf to o~tain a higher pri~e, and that such an anticompetitive strategy was
likely to be successful.318 The Commission adopted an arbitration remedy to limit News Corp.'s incentive

314 UD'der the procedures s'et forthvin the News COlp.-lJughes Order. J\otice can consist ofa one-sentence letter
expF.~ssing intenHo arbitrate. A full demap.d consistsofthe'follQwmg: (H' a fiiiai offer in the form ofa contract; (2)
utafeIpeJlt d~scribip~ the·J\llture gfthe dispu~e, (3) th~ nam~s an.d ~d9resses ofq~l otp.!"rpmies, (4) the amount
involved, and C5D thenem;ing local~'requested. News Corp.-Hughe~ Order, 19 FCC Rcd at 631-32,677-79 App.B
(Modifications to Rules for Arbitration Involving Regional Sports Networks), App. C (Modifications to Rules for
ArbitFatiop Invel:vfugRetFansmisslon ,Consent), App. F(ill) (Additional Conditions Concerning Access to Regional
Sports Cable Pregr:antming:Netwotk&); American Arbitration: Assodtation, Commercial Arbitration Rules and
Mediation Pro(Je.dures, Rule R:.4, at·http://www.adr.org/sp~asp?id=22440~(visited Jan. 25, 2008).

315 News Corp.·Bughes~Order, 19 FCC Rod at 553 ~ 176.

316 A:CA Comn'ieiits at 9-11.

317 Se.f!'1V,e.ws C(jf;fJ.-Hughes Order, ,19 FCC Re~ at 555 ~'179; see also Adelphia -Order, 21 FCC Red at 8276 ~ 164:
. ..~. • _. - t

31:8 News'Corp'.-Jiugh~s Order/ '191FCC Red a:t-572-731l11l1220.,21. Commercial t~levision broadcast station signals
are earned by Di3S operators.pursuant to either mandatory carriage or retransmission consent agreements.
(continued....) .
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