Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Leased Commercial Access MB Docket No. 07-42

N N N N’

COMMENTS OF COMCAST CORPORATION

Comcast Corporation (“Comcast”) hereby responds to the above-captioned Further
Notice of Proposed Rulemaking (“Further Notice”).! The Further Notice seeks comments on
whether the new rate methodology and the maximum allowable leased access rate adopted in the
accompanying Order should be made available to programmers that predominantly transmit
sales presentations or program-length commercials.> Comcast respectfully suggests that the
Commission should expend no time or energy on expanding eligibility for the new leased access
rate regime, which is pervasively and fatally flawed.

Because the new leased access rate regime “was invented by staff out of whole cloth

3 jts effects and

without sufficient public input, independent review or any transparency,
ramifications could not have been properly calculated when the Commission adopted it. Because

the “reliability and accuracy [of any pricing formula] are directly correlated to the extent to

In re Leased Commercial Access, Report and Order and Further Notice of Proposed Rulemaking, MB Dkt.
07-42, FCC 07-208 (rel. Feb. 1, 2008) (“Order” or “Further Notice,” as appropriate).

2 See Further Notice Y 74-75.

See Order at 82 (Statement of Commissioner Jonathan S. Adelstein) (“Commissioner Adelstein
Statement”).



which it has undergone rigorous examination and independent review,” the lack of both
meaningful public comment and careful agency reflection have resulted in adoption of a leased
access rate methodology that produces unintended, irrational, and confiscatory results.

As is documented in the declarations accompanying the motion for stay recently filed by
the National Cable & Telecommunications Association (“NCTA”),” the rate formula produces
leased access rates that are dramatically different from what the Commission intended when
three of its members voted to adopt it.° Instead of slashing leased access rates to a ridiculously
low 10 cents per subscriber a month, the formula more often than not produces a leased access
rate of zero. In fact, as the Comcast declaration appended to the NCTA motion for stay
demonstrates, the Commission’s formula produces a rate of zero for almost 90% of the cable
system tiers for which Comecast has calculated a leased access rate. No one -- not even the most
fervent proponent of leased access -- can seriously maintain that such a result is consistent either
with the statutory directive that leased access rates must be “at least sufficient to assure that such

use will not adversely affect the operation, financial condition, or market development of the

See id.
Request of NCTA for a Stay in MB Dkt. No. 07-42 (filed Mar. 28, 2008).

Commissioner Adelstein, to his credit, foresaw the potential for unintended consequences and insisted on a
delay in the Order’s effective date so that problems could be brought to the agency’s attention, as NCTA’s
motion for stay does. See Commissioner Adelstein Statement at 82 (explaining that it is “appropriate that
[the Commission] provide[s] a 90 day delay in the effective date of the new formula so that all parties can
have opportunity to inform us of any concerns.... This remedies the deficient notice sufficiently for me to
support the item.”). Problems were also anticipated by Commissioners Tate and McDowell, both of whom
dissented for precisely this reason. See Order at 83 (Statement of Commissioner Deborah Taylor Tate)
(“Just as we did in 1996, when we initially lowered the maximum allowable rate for carriage, we should
ask that interested parties analyze the advantages and disadvantages of this new rate formula.... Because
we fail to seek comment on these important changes, I respectfully dissent.”); Order at 84 (Dissenting
Statement of Commissioner Robert M. McDowell) (“The least we could have done was to seek comment
on any changes to the current rate formula. This Order even fails to do that.”).
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cable system,”” or with the constitutional commandment that “private property [may not] be
taken for public use, without just compensation.”®
The flaws of the Order have been brought for review by the United States Court of

Appeals,” and Comcast does not seek reconsideration or revision of that order here. Comcast
hopes that the Commission will recognize its error and stay the Order, as NCTA has requested.
Whether or not the Commission (or the court, if it receives the opportunity) does so, the
Commission has no reason to compound the problem by extending this flawed regime in ways
that are expressly calculated to ensure that American television viewers will have more
opportunities to view sales presentations and program-length commercials (both of which are
already represented in diverse channel line-ups) and fewer opportunities to see the other types of
programming they enjoy. This would be directly contrary to Congress’s intent.

Respectfully submitted,

/s/ Kathryn A. Zachem

Kathryn A. Zachem

James R. Coltharp

COMCAST CORPORATION

2001 Pennsylvania Avenue, N.W.

Suite 500
Washington, D.C. 20006

March 31, 2008

See 47 U.S.C. § 532(c)(1). As the Commission has previously recognized, “Congress did not intend that
cable operators subsidize leased access programmers.” Leased Commercial Access, Second Report and
Order and Second Order on Reconsideration of the First Report and Order, 12 FCC Red. 5267, § 23 (1997).

U.S. Const. amend. V.

See Petition for Review, NCTA v. FCC, No. 08-1115 (D.C. Cir. Mar. 12, 2008).

See 47 U.S.C. § 532(a) (goals are to “promote competition in the delivery of diverse sources of video
programming and to assure that the widest possible diversity of information sources are made available to
the public”). These goals are being better served by a dynamic and competitive marketplace than they

could ever be by a leased access regime, especially one in which channel capacity is available at no cost or
virtually no cost to purveyors of sales presentations or program-length commercials.
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