WILLIAMS MULLEN

Direct Dial: 202.293.8111
jshepard@williamsmullen.com

April 1, 2008

BY ELECTRONIC TRANSMISSION

Ms. Marlene H. Dortch, Secretary
Iederal Communications Commission
Office of the Secretary

445 12" Street, S.W.

Washington, DC 20554

Re:  Notice of Oral Ex Parte Presentation in Connection With the
Consolidated Applications for Authority to Transfer Control in
Connection With the Sirius/XM Merger, as Amended
(MB Docket No. 07-57)

Dear Ms. Dortch:

On April 1, 2008, the undersigned and Jerry Kilgore of Williams Mullen, and Hal
Singer of Criterion Economics, LLC, representing the Consumer Coalition for Competition in
Satellite Radio (“C35R”), met with Commissioner Jonathan S. Adelstein and his Legal Advisor,
Rudy Brioché, regarding C3SR’s opposition to the merger.

C38R discussed the recent decision by the Department of Justice (“DOJ”) which
has been the subject of criticism by many commentators, including the American Antitrust
Institute (copy attached). The DOJ decision failed to give proper weight to the substantial
evidence of direct competition between Sirius and XM, including C3SR’s submission described
in the attachment to the recent letter to Chairman Martin from former Attorney General Dick
Thornburgh. C3SR also discussed the timeframe and dynamics of Commission action on the
merger applications, and how the Commission might address related anticompetitive harms if the
FCC ultimately decides to approve the merger. C3SR underscored the necessity of a structural
remedy to restore competition and ameliorate consumer harms.
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Pursuant to Section 1.1206 of the Commission’s Rules and DA-07-1435, this
letter is submitted via ECFS for inclusion in the public record of these proceedings, with an
email copy to Commissioner Adelstein and Mr. Brioché.

Respectfully submitted,
lian L. Shepar
Counsel for C3SR

ce: (via e-mail)
Commissioner Jonathan S. Adelstein
Mzr. Rudy Brioché



The Amertcan Aatitrust Insidtute

FOR IMMEDIATE RELEASE CONTACT: Bert Foer
March 25, 2008 (202) 276-6002
bfoer@antitrustinstitute.org

AMERICAN ANTITRUST INSTITUTE' DISHEARTENED BY
DOJPS APPROVAL OF XM-SIRIUS MERGER

(Washington, DC) The American Antitrust Institute today described the Antitrust Division of the
Department of Justice’s (DO]J) approval of the proposed merger of XM Satellite Radio Holdings
Inc. and Sitius Satellite Radio as a reward to the companies for managing to squeich competition
between them,

The AAI had pushed the Antitrust Division to conclude that the proposed XM- Sirius merger
violates Section 7 of the Clayton Act which requires courts to predict when the effect of a merger
“may be substantially to lessen competition, or to tend to create a monopoly.” The DOJ stated that
the merger will not be stopped “because the evidence did not show that the merger would enable
the parties to profitably increase prices to satellite radio customers.” ‘The AAI is alarmed that, with
this press release, the DQJ has created a higher standard - replacing “may” with “would” - and
focusing only on the effect on prices when such other goals of antitrust as diversity, choice, and
innovation are either ignored or shortchanged. Moreover, the DOJ statement suggests it is using a
lower standard for alleged efficiencies, accepting them if they “could benefit consumers.”

“The DOJ should enforce the law that Congress wrote, not the law they prefer,” said AAI President
Bert Foer.,

The critical decision in this case involves market definition, which the DQOJ concluded to be much
broader than satellite radio and include a variety of sources of audio entertainment. The AAI
believes the market should have been more natrowly defined as satellite broadcast radio. The AAI
acknowledges that satellite radio competes to some degree with other modes of entertainment
communication. However, the satellite market has many special qualities that set it apart and the
AALI believes these qualities have not been given proper weight or consideration in the ruling.

The DOJ reported that it found there is already no competition between the companies in the sale
of equipment and service for consumers purchasing cars with pre-installed satellite radios because
the companies have long-term exclusive deals with the individual car manufacturers. The AAI fears
that this argument results in a DOJ endorsement of a merger to monopoly as long as a large portion
of the parties’ business is accounted for by long-term contracts.

' The American Antitrust Institute is an independent Washington-based non-profit education, research, and advocacy
organization. |ts mission is to increase the role of competition, assure that competition works in the interests of
consumers, and chalfenge abuses of concentrated economic power in the American and world economy. For more
information, please see www.antitrustinstitute.org. A list of contributors is available on request. The AAl White Paper
on this merger is at hitp://www.antitrustinstitute.org/Archives/xm.ashx
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The DOJ also stated that XM and Sirius do not compete for each other’s existing subscribers
because there is no interoperable receiver that will play both XM and Sirius offerings. The AAIL
finds this to be a particulatly weak argument because the providers themselves never fully complied
with the Federal Communications Commission (FCC) mandate to develop such a receiver. The
DOJ acknowledged that the companies do compete for consumers who purchase aftermarket
receivers, but failed to take into account the intensity of the head-to-head competition in this
channel, especially on equipment pticing and innovation.

The matter will now proceed at the FCC, whete the merging parties have the burden of establishing
that competition in satellite radio service no longer serves the public interest. Given the different
standards and concerns of the FCC, the AAT believes it is petfectly appropriate for the FCC to reach
a different conclusion from the DOJ.
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