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consumers is disrupted due to out-of-band emission interference, and minimize the number ofdisputes
that are presented to the Cemmission for resolution.170

64. Discussion. As with'the height benchmarking rule, we 1).ave some concern about
requiring the licensee ofa new or modified base station to curtail its out-of-band emissions within 24
hours ofreceipt of adocumented interference complaint from an existingbase station, We will ado~t
WCNs proposal, however, because we are committed to insuring that existing facilities are able to
provide continuous service, without impermissible interference. We also note that the proposal is
unopposed. Therefore, any new or modified Qutdoor antenna user station, within 24 hours ofreceiptof a
documented interference complaint from an existing base ~tation regarding out-of-band emissions, must
make adjustments to limit out-of-band emi.ssions into that adjacent chann~l operation.

65. We conclude, however, that WCA has not established a need for special rules for
outdoor fixed user stations. Rather, we believe that applying the existing deadlines to disputes between
base stations and outdoor user stations will be sufficient. WCA has not demonstrated that outdoor fixed
user stations are sufficiently different from other types of facilities to justify a unique 14-day deadline for
compliance. Furthermore, WCA has not ,eJS:.plained why a special rule provision mandating good faith
cooperation is needed. Accordingly, we deny WCA's petition on this issue.

(il) Limiting Right to Flle Documented Interference Complaints
to First Adjacent Channel Licensees

66. Baclqp:07,J.nd. Section 27.53(m)(~) ofthe Commission's Rules states that only adjacent
channellicens.ees'IVay file documented interference complaints.171 In its petition for reconsideration of
the BRSIEBSR.&O~.WCA aSS,eftS $J,1~t any LBS or UBS licensee should be able to invoke the more
stringent dq.al ;mask ~et folih in S~~ijpn 27.53(m)(2) so long as such licensee has a GSA overlapping the
GSA ofthe recipi~pt ,Q(the reql.les!? .i:e~ardless o(whether it is licensed to operate on a first adjacent
channeJ:172 In.the BRSIEBS 3rd.MO&O, the Commission affirmed ,that the right to file a documented
interference complaint should be Iiinjted to fIrst adjacent channel licensees because the level of
interference that would be most severe and most likely to affect a licensee would be from fIrst adjacent
channel operati~ns.173

.;: ,'. ~~?I' ~ ,.~Cb.-·~.'~~'PFgf:~·theJ,p.o~~~,to ad~J?tJhe pr~posaJ ~dy:anq~4bY the Coalition to.
aUo~,v.~(out-?f~b~d.~lll!~JP~Q'?I?W1~~~~Q(~~,~Ie.~ibY ~~ L:~S.or UB$ hC~}ls,e~that .had.an overlappmg
GS:1.,.~eR~dlfs~ ,~t~9.~~K~~~~1~ter:yr,:r.l~.;~.s.~tf{~~.?-<]t'pP'}JJ~~'oq, the ftr~t channel ~dJ~cent ~o the other
paitY~q~ Whl~e fh:e,,(JommJ.ssla~ In tie BfRBJ$B'S 3r.d~!v!O&..oacknowledged the potential ofmter.ference,
it F~,asonedthat "th~ Jevel of interference tbat woqld be most severe.1U1d most likely to affect a licensee
would be from adjacent channel operations.17S

68. While WqA r~cQgnizesthat the potential for interference due to out-of-band emissions
increase,s wheathe freqlle~cies·.involv;edare immediat~ly adjacent, it contends permitting all licensees
with.overlapping G8As ·to SUbmit. doeumentMinterference complaints would help to avoid harmful

170 WCA PFR at 5.

171 47 C.F.R. § 27.53(m)(2).

l'Z2 BRS/EBS 3rd MO&O, 21 FCC Rcd at 5690 ~194.

173 BRSIEBS 3rd:MO&O. 21 FCC Red at 569@-5691 ~195.

174 WCAPFR at 7.

175 BRSIEBS 3rdMO~Q, 21 FCC Rf(ta,t 5'690-5.691 ~195.
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intetfetence in the band.116 A.ccording toWCA,because the rules permitiDD andFDD in theband and
do not require synchronization ofTDD operations, interference due to out-of-band"emissions is a greater
threat than in bands like PCS and 1.7/2.1 GHz Advanced Wireless Services (AWS), where POD is
mandated and upstream and downstream channels ar~ designated.177

69. Discussion. The Commission has twice affm:iled a limitation on the rig~t to me a
documented interference complaint to first adjacent channel licensees because the level of interference
that would be most severe andmost likely to affect a licensee would be to fIrst adjacent channel
operations. WCA's petition repeats arguments previously'considered and rejected. We believe that the
Commission's previous decisions strike the right balance between protecting agmnst interference that is
most likely to occur and avoiding unnecessary limitations on a licensee's ability to operate. Accordingly,
we deny WCA's request to amend Section 27.53(m)(2) to allow any licensee to file a documented
interference complaint. '

3. GSA Boundaries

a. Straight Line v. Great El6pses

70. Background. In the BRSIEBS R&D, the Commission established GSAs for all BRS and
BBS stations.178 The Commission noted that in otherbands where it contemplated the development of
mobile or other wide-area services, it 'concluded that geographic licensing based on predefined service
areas has significant advantages over site-based licensing because of the greater operational flexibility
and reduced operating costs for licensees.179 In additiQn, the Commission concluded that geographic area
licensing reduces administrative burdens for consumers, licensees, and regulators by allowing licensees to
modify, move, and add to their facilities within specified geographic areas withoutprior Commission
approval.180 Therefore, the Commission adopted geographic area licensing for all operations in all
segments of the band.181 The Commission stated that the GSAs for BRS and BBS stations would be
based on the licensee's current protected service area, which would extend 56.3255 Ian (35 miles) from
the transmitter site, as'pr~viaed by former Sections 21.902(d) and 74.903(d) of the Commission Rules.182

71. The Commission also recognized that the rules defining protected service areas have
ch~ged C!r otherwise b~nmodified in a manner that has resulted in overlapping PSAs being assigned to
cO-dhannel inGumheht~BRS)Ulp HBS;licensees}83 Accordingly, in establishitlg GSAs, the Commission
adop~d it 'mechanism'fepitesol~i~g overlaps by drawing a bpunciliry l.i'ne or didrd through a, "football"
shaped,area where ,the PSAs'intersect, witQ"each'licensee agreeing to limit the interferenc~ it generates
acr<sss the-boundary Ifue.l84 . . , , "

~76WCA PFR ai 8.

177 WCA PFR at 8.

178 BR8IEBS R&D, 19 FCC Red at 14189lj[54.

17~ BRSIEBS R&O, 19~FCC Red at 14189 lJS3.

180 BRSIEBS R&D, 19 FCC Rcd at 14189 Cj[53.

181 BRSIEBS R&D, 19 FCC Rcd at 14189 "54. '

18,2 B/JSIEBS R&O, 19 FCC Red at 14189 iSS.

183 BRSIEBS R&D, 19.FCC Rcd at 14192lj[S9. ':

184 BRSIEBS R&D; 19 FCC'Rcd at'14192lJ[S9. ,
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72. In WCA's Petition for Re~onsideration of the BRSIEBS R&O, WCA requested that the
Commission modify Section 27.1206 to clarify how GSA boundaries would be established under certain
circumstances.18S To avoid conflicts regardip'gGs.A.~o~nd~es, WCA proposed that the Commission
modify this section of the rules to clarify that "great ellipses" should be used instead of straight lines or
chords tq "split the football.,,186 WCA argued that if the ellipses were not emplo~ed, there wouldbe
areas,. sometimes as wide as akilometer, which would not Ire assigned to either GSA.IS? In the BRSIEBS
3rd MO&O, the·Commission l'ejected WOA's proposal because it received minimal support and the
Com,mission was not convinced that the PfOPOSal was "necessary or beneficial.,,188

73., ". WpJ~ new reneWs its r~quQSt to use "great ellipses" in calculating GSA boundaries.189
WCe... argues that qte failure to use "great ellipses" will result in areas that will not be assigned to any
lic~nsee ·because licensees could use different methodologies for calculating a straight line.190 WCA also
~it~~!o sA\ppe.lit i\tJZ~c~iyed fOJijats· proposalfrom'@amSpee'COlp. and CelPlan Technologies, Inc. in

. ,,'. i., - c' " .... ., 191
Geriijn~nts.,~o,flle B1.l8IEBSNIrRM.:; , -,' ,

~ ~ - ~. , : ,t'.

, .. ,~ 7~.~. Dj.scuss~qn. IQ es~bIishing GSA-s, the Commission recognized that there would be
}~vtJ.~Pof;g~9gt:~phic.al,~ervi~p, ~ea ,bougdaries in ce~n ,areas· and situations and adopted the industry's

. 'I?FQp'a~~~~o,<~~t1li,t4the- foa~ba1I~',to'bifurcate.o,verlapping GSA boundaries as a mean.s to determine a
ijcen~~'~~~l:Vice area. We dis~g{ee:w,ith WCA's-proposal that the ~'great ellipses" methodology should
.a;Q:~\tm~~~m.~~d; ill;;~e ~te:;· to,1~§t@~ljsh.GSA. boundaries. to preclude an area from being unserved.
J;.ic~s~,~sJh~~e~~~en.:tis'ihglthehU)~tti.IJg the,feotball methodol~gy since January 10,2005, and it has
'w~p~~ w~1l::,:4c9Pl1dJngly, w~~affiIl1lth~,C~Ibtni,ssion's prior determination that WCA's proposal to
establish the'''great:ellipses'' methodology to establish.GSA boundaries. is neither necessary nor
beneficial.

~,r, _.

. -,

b. . . GSA Boundaries - Pending,Applications

"'..

. "'. 7.3~ .':, B~c~gr.oiUU1. .i1ttbeBRStEB$.$r.d.MO&O, the Commission addressed the issue ofhow to
~an~~ p6ndii(g~~p~YIi~tyl~f~~n¢~.;o~ nio~l~~~d,stations in the newly establis~ed ~eographic area
.ucepsmg frap1ewQ~R. 92, The GqD11D,1~SlOn adopted WCA's unopposed suggestions as to how to
aee~odate p'er.l~g appliea~ofrs:m One af the' suggestions adapted by the Commission was: "Where
there is,;pending as of J~um:y'lb"2005, aniapplication fora new incumbent station with a PSA that

'. dver1~ps that af a~licQPs~ dncurit\l~nt~tatiep.j "the~GStA ef"theIpeumbent.station is created by splitting the
foot~all and, ,if the pending'appl}(,atiQr.l is ultimateiy disnUssedlor denied, the territory covered by the

185 BRSfEBS 3rd MV&O, 21 FCC.;Red at 5694 i205.

186 BRBIEBS 3rd MO&O, 21 FCCRed at '5694 ':I[ 205.

18.7 B,RSIEBS 3M MO&O, 21 FCC Red at 5694!.H205.

l88 BRStEBS3rd MO&O; 2'1 FCC~iRi::a a(56941'205.

189 WCA PFR. at 10-12.

19PWCAPFRat 11.

~9.1 WC~PFR a.t 11-~2, citing Comments of ComSpec Carp. (filed Sep. 8, 2003) at 2-3; Reply Comments of
Cli'lRlaP tet:hndlo.gi~s, JD,e. (filed (i)et. 22',2003) 'at 6.

192 BRSIEBS 3;4.M(j)&~,.21 FCC'Red at 5694lj[ ;06.
" I •.

!9~ BRSIEBS 3rd MO&O, 21 FCC Rcd at 5695-1208.
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GSA of the applied for station reverts to $eBRS BTAholder (if a BRS application) or to EBS white
space (if an EBS ,application)."194-

76. Although IllTN did not comment on this issue earlier, lllTN now seeks reconsideration
of that decision.195 HlTN argues that the decision not to restore to an incumbent station the portion of a
GSA split with a pending application is inconsistent with other decisions made'by the' Commission.196

Specifically, IDTN contends that this decision is inconsistent with the treatment of~ending modification
applications, where the pending application does not affect tile GSA until granted.1 lllTN contends that
the decision to take away a portion of an incumbent's GSA because of the pendency of an application for
a new station is arbitrary and capricious b,~cause it is inconsistent with the treatment ofGSAs involving
modification applications.19B " ,

77. WCA, Sprint Nextel, and WiMAX oppose lllTN on this issue.199 Those parties contend
that there is no inconsistency in the two scenarios because they involve different situations.2OO WCA
points out that in the situation involving modification applications, there is no territory to be forfeited, and
th~ only question is where to draw the boundary.ofthe GS'A.201 In contrast, when an application for a
new station is in¥ol;v:ed, there are three interes~parties: ·the incumbent licensee; the applicant for a new
station; and the BRS BTA license holder or future :EBS licensee:202 WCA and WiMAX contend that the
Commission's.approach is reasonable and: preyents the incumbent licensee from reaping a wiriclfall.203

Sprint Nextel 'argpesthat the auction winner& purchased the rights to' acquire forfeited spectruni and that
the Commission cannot award those same,rights, a second time to another party.204 Sprint Nextel also
contends that the two situations are different because applicants for new stations had to "satisfy a more
stringent threshold showing" than.applicants for modifications.205

78. Discussion. We disagree with lllTN that the rules are inconsistent. We agree with
WCA, Sprint Nextel, ,and WiMAX that the'two simations are distinct and that the rules the Commission
adopted in the BRSIEBS 3rd MO&O strike the appropriate balance among the interests of incumbent
lieensees; parties with pending,applications forrrt~w stations, BRS BTA license holders, and possible
future EBS licensees. We therefore affinn the existing niles and deny lllTN's pe~tion for
reconsideration.

194 BRS/EBS 3rd MO&O, 21 FCC'Rcd at 5694"i 206.

195 lllTN PFR at 7-9.

196 J:IITN PFR at 7-8.

197 lllTNPFR at 8.

198 HlTN PFR at 8-9.

~99'WCA Opposition at 21-23, Spri~t Nextel Oppositio~ at 11-12,~.WiMAX Comments at 10-11.

700 WCA Opposition at 23, Sprint Nextel Opposition at 12, WiMAX Comments at 11.

~Q1 WCA Opposition at 23.

202 WC/!L Op'po.s~ti?A a~ 23.
, ,-"

20~ WCA Opposition at 23, WiMAX CommenUi at 10-11.

204 Sprint Nextel Opp()si~on at 12.

20S SprintNextel Opposition at 12.
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4. Grandfathering,ofEBS facilities under Section 27.55 (a)(4)(iii)

79. Background. In the BRSIEB~ k&@, me ~Gmmission established signal strength limits at
the boundary of each licensee's GSA.206 In the MBS, the Commission decided to retain the -73.0

. dBW/rrt limit for post-transition operations "because it provides adequate service for high-power stations

operating in the MBS.207 No party soughtreconshlerauon of the llRSJEDS R&O on this point, ana the
rule was not modified in the BRSIEBS 3rd MO&O. Now, however, WCA asks that we modify the rule
and allow licensees in the MBS to exceed that limit if the facilities "otherwise comport with the
Commission's mandate that an EBS licensee be Rrovided with facilities in the MBS that are substantially
similar to the licensee's pre-transition facilities." 08 WCA contends that the rule modification is needed to
ensure that EBS licensees are provided with comparable facilities after the transition.209 WCA cites to the
Commission's statement in the BRSIEBS R&O that the transition plan "must provide for the MBS
channels to be authorized to operate with the transmission parameters that are substantially similar to
those of the [EBS] licensee's current operation.'o2l0 ,

80. WiMAX supports WCNs proposed rule change.211 CTN and NIA also support WCA's
proposal, but assert that the grandfathering of signal levels should only apply to the EBS licensee's pre­
transition operations (including modifications to those facilities).212 CTN and NIA point out that an EBS
licensee should not be slJbject to interference from an adjacent licensee that has discontinued high­
powered video operations and converted to cellularized, low-power operations.213 In response, WCA
agrees that licensees should not be allowed to exceed the power limit in perpetuity and urges the adoption
of CI'N's and NIA's proposal with one modification (the underlined material represents WCA's proposed
modification):

Following transition, for stations in the MBS, the signal.strength at any point along the
licensee's GSA boundary must not exceed the greater of (a) -73.0 + 10 log(XI6) dBW/r«-,
where X is the bandwidth in megahertz of the channel, or (b) for facilities that are
substantially similar,to the licensee's pre-transition facilities (including modifications that
do not alter the fundamental nature or use of the transmissions), the signal strength at
such point that resulted from the station's operations immediatell prior to the transition, '
provided that such operations comported with § 27.S5(a)(4)(i).21

81. IllTN supports WCA's original proposal as striking,the best possible balance under the
circumstances between the competing interests of maintaining existing pre-transition service and allowing
adj,acent licensees to fully utilize their spect:pum.2,IS IDTN urges the Commission to require that a
gr~dfathered facility transitioned pur~uantlo this provision inform the Commission of the transition and

206 BRSIEBS R&,(J, 19 FCC 'Red at 14208-14210 TIl 105-110.
, ,

207 BRSIEBS R&O, 19 FCC Rcd at 14209 i 108.

~08 WCA PFR ~t 19-20.

209 WCA PFR at 20.

210 WCA PFR at 20, citing BRSIEBS R&O, 19 FCC Red at 14206 If 96.

211 WiMAX Comments at 14-15.

:l12 CTN NIA Opposition at 5.

213~NIA Opposition at 5.

214 WCA Reply at 5.

215 H1TN Opposition at 5.
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provide the Commission with a copy ofits last site-based authorization.216 HITN also urges that the
Commission note in the Universal Licensing System (ULS) that the station has been grandfathered and
that the site-based license be placed in the ULS.217 WCA responds that such a requirement is unnecessary
because the post-transition notification required by Section 27.1235(b) of the Commission's Rules
provides the information necessary to calculate a predicted signal strength.218 Finally, HITN asks that the
Commission state that any grandfathering shall expire ten years after any new rules are adopted pursuant
to WCA's request, unless the EBS licensee requests an extension.219 WCA believes that such a
requirement would be an unnecessary regulatory burden, although it does not object to a requirement that
a licensee report when it is no longer eligible to be grandfathered because it discontinued or modified its
pre-transition operations.220 .

82. Discussion. We will amend our rules as suggested by WCA, CTN, and NIA and allow
MBS licensees to exceed the authorized -73.0 dBW/m2limit at the border provided the facilities are
needed to comply with the Commission's mandate that an EBS licensee be provided with facilities in the
MBS that are substantially similar to the licensee's pre-transition facilities. We agree with the parties that
the proposed modification is appropriate to ensure licensees are provided with substantially similar
facilities after the.transition.

83. We also agree with CTN 1lIld NIA that licensees should not be subject to interference
from an adjacent licensee and that grandfathering of signal levels should only apply to the licensee's pre­
transition operations (including modification to those facilities). A facility in the MBS should not be
subject to interference from an adjacent licensee that has discontinued high-powered operations and
converted to cellularized, low-power operations. Therefore, we are amending our rules and adopting
ClN's and NIA's proposed modification, with WCA's noted exception. Accordingly, stations operating
in the MBS, subsequent to transition, may not exceed the greater of (a) -73 + 10 logXI6 dBW/m2, where
X is the bandwidth of the channel in megahertz, or (b) for facilities that are substantially similar to the
licensee's pre-transition facilities (including modifications that do not alter the fundamental nature or use
of the transmissions), the signal prior.to the transition, provided that such operations comport with
Section 27.55(a)(4)(i). We decline to adopt the additional filing requtrements proposed by IDTN because
we believe the information contained in the post-transition notification will provide adequate infonnation
to all licensees. . ' .

5. Technical corrections

84. Welllak~.severaI.1;ule)correctioI,lson our ow~motion. Specifically, we correct an error in
the channe. pl@n fOf post.:.transition~El3.S Channel~KQj2. Sebtidn 21.5(i)(2)(iii) of the Commission's Rules
mi~taken:ly assigns HBS channel KG2 at 26i5.33333..:a6116.66666 MHz.221 The correct assignment for
EBB Channel K02 is 2615.33333-2615.66666 MHz. We further correct an error in Section
27.5(i)(2)(iii), which mistakenly assigns Channels 01-G3 to the BRS. The correct assignment of
channels 01-03 is to theEBS. 'We also conrect all error in Section 27.55(a)(4)(i), which references 47 dB
[mlJ.]V/m. The correct reference is 41,dBIJ.V/m. In addition, we correct a typographical error in Section
27.53(m)(4) of our Rules. The second sentence states that "Mobile Service Satellite licensees..." when it

216 mTN Opposition at 6.

217 mm Opposition at 6.

218 WCA Reply at 6.

21~ mTN Opposition at 6.

220 WCA Reply at 6-7.

221 47 C.P.R. § 27.5(i)(2)(ili).
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should state "Mobile Satellite Service licensees ...." Finally, we correct an omission and incorporate the
existing license tenns for BRS and EBS into Section 27.13 ofthe Commission's Rules.222

~. '~~~('I~;' \.~:'" :11
F. Simultaneous Operation on'Old and New BRS Channels 1 and 2/2A

85. Background. In the BRSIEBS 3rd MO&O, the Commission discussed the relationship
between the transition within the 2.5 GHz band and the relocation ofthe BRS Channels No.1 and No.
2/2A incumbents currently operating within'the 2150-2160/62 MHz 1?and.223 In that regard, the
Commission held that licensees on these channels may operate in either 2150-2156 or 2496-2500 MHz
(for BRS Channell) or 2156-2160/62 or 2686-2690 MHz band (for BRS Channe12/2A) pre-transition,
but not in both bands.224 .

86. WCA seeks reconsideration ofthe Commission's decision prohibiting BRS Channels No.
1 and No"2 from simultaneously operatfug in their old channel locations in the 2150-2160/62 MHz band
and the~ temporary, pre-:transition.locationsat 2496-2500 MHz (BRS Channell) and 2686-2690 MHz
(BRS· Channel 2) before they are transitioned to their new pennanent channel locations at 2496-2502
MHz (BRS Channell) and 2618-2624 MHz (BRS Channel 2).225 WiMAX supports WCA's position.226

87.. Discussion. WCA argues persuasively that it will be impossible to make a "flash cut" of
all subscribers from the old frequency band to' their pre-transition locations in the 2.5 GHz band and that
it .is. th~efore nece~s~ to have simultaneous operation in order to ensure a seamless relocation.227 We
also are conc.emedtbat a:ttempting a "flash cut" will unnecessarily jeopardize service to existing
customers. 'Ehus, we agree with WCA and conclude that BRS Channels 1 and 2/2A licensees may
operate simultaneously in their old ohannellocations in the 2150-2160/62 MHz band and their temporary,
pre-transiti9n locations at 2496-2500 MHz (BRS Channell) and 2686-2690 MHz (BRS Channel 2) until
every subscriher is relocated to the 2.5 GHz band, at which point the licensees must cease all operations
in the 2150-2160/62 MHz band.

G. 2496-2502 MHz Band Sharing Issues

. 88. Background. The new BR$ Channell band at 2496-2502 MHz, relocated from the
215id-2156 MHz band, partly overlaps a number ofservices in the 2483.5-2500 MHz band, including
Broadcast Auxiliary Service (BAS) Channel AI0 operations at 2483.5-2500 MHz. As an initial matter,
we note that a ,perrdillg petition for reconsideration filed by the Society ofBroadcast Engineers asks us to
adopt a revised"band plan for BAS Channels AS-AI0 that would remove BAS operations from the 2496-

222 See 47 C.F.R. § 21.45 (2Q.04}; 47 C,F.R. § 21.929 (2004); 47 C.F.R. § 74.15(e) (2004). In 2006, the Wireless
Telecommunications Bureau declined WCA's request to initiate a proceeding to adopt a IS-year license term for
BRS'and·EBS. See Letter from-JoSI D. Taubenblatt, Chief, Broadband Division, Wireless Telecommunications
Bureau to Paul J. Sind~rbrana, Esq:and Robert D. Prlmosch, Esq. (Sep. 14, 2006).

223 BRE/EBS 3,d MO&O, 21 FCC Rcd at 5669-5670 ~1f 129-132.

224 BRS/EBS 3rt! MO&O, 21 FCC Rcd at 5670 n.358. As WCA notes, the footnote does not list the frequencies for
BRS Channel 2, although BRS Channel 2 is mentioned.

225 WCA PFR at 21-22. As discussed infra, the perman!lnt channel location for BRS Channel 2 is intended to
incorporate beth BRS Chaim~ls 2 and 2A. Thus, references to BRS Channel 2 should be read to include BRS
Chanite12A, as appropriate..

226 WiMAX Comments at 14.

227 WcA PFR at 21.
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2502 MHzband:28 We defer consideration of this matter to a separate decision. 'rhe 2496-2502MHz .
band also partially overlaps the Big LBO MSS band at2483.5-2500 MHz, with Code Division Multiple
Access (CDMA) MSS downlink operations operating on an unprotected basis vis-a.-vis BRS licensees.229

In the Big LEO Order on Reconsideration and AWS 5th MO&O, to provide protection to BRS-l
operations, the Commission codified requirements for CDMA MSS operators in the 2483.5-2500 MHz
band not to exceed the existing, world-wide, rru power-flux density (Pfd) coordination trigger limits
established for the band.230 These pfd limits are set forth in the ITU Radio Regulations at Appendix 5,
Annex 1 (lTU-RR App. 5, Annex 1).231 The Commission stated that these coordination trigger limits
would permit BRS-llicensees to construct and operate comparable facilities to those being relocated
from the 2150-2156 MHz band.232 Although the Commission recognized that the pfd coordination'
threshold values in ITU-RR App. 5, Annex 1 do not address all potential interference cases between MSS
and BRS, such as mobile terrestrial use, the lower gains:of antennas associated with mobile handheld
units make them less vulnerable to the emissions of satellite systems than antennas of fixed systems, and
thus, the ITU-RR App. 5, Annex 1 pfd coordination threshold values should protect mobile terrestrial
uses as well.233

89. The Commission noted that Globalstar, the only currently operational MSS provider in
the 2483.5-2500 MHz band, has the capability to control its pfd in the 2496-2500 MHz band by limiting

. the number of users on a particular channel in a given geographical region.234 The Commission also
noted that, since BRS-l systems were not yet operational, BRS-l networks could be designed to accept
interference-to-noise ratios higher than they might find in a non-shared environment, which should .
compensate. for the effect of low-level, external noise sources, thereby yielding systems with the same
throughput, availability and operating costs as currently exist in the 2150-2156 MHz band.23S To further
protect BRS-l operations, the.Co~ssion stated that ifMSS operators intend to operate at power levels
that exceed the codified pfd limits, or if actual operations routinely exceed the codified pfd limits, those
operators are required to receive approval from each operational BRS-l system in the region in which the
pfd limits are exceeded.236 Furthermore, the Commission emphasized that, if the MSS footprint overlaps

228 See SBE Petition for Reconsideration, mDocket No. 02-364 (filed May 22, 2006) at 2-3. See also Sprint Nextel
Corporation and Society ofBroadcast Engineers, Inc. Ex Parte, m Docket No. 02-364, ET Docket No. 00-258 (filed
June 4, 2007) sq.pporting SBE's petition. '

229 See generally BigLEO Spectrum Sharing Order, 19 FCC Rcd at 13387-13388lfi 69-71. Big LEO satellite
systdlns provide voice and data coinmunication to users with handheld mobile terminals via non-geostationary
satellites in LOw Earth Orbit (LEO). For.additional background about MSS in the Big"LEO bands, see Amendment
of the Commission's Rules to Establish Rules IP1d Policies Pertaining to a Mobile Satellite Service in the 1610­
1626.5/2483.5-2500 MHz Frequency Bands, CC Docket No. 92-166, Report and Order, FCC 94-261,9 FCC Rcd
5936 (1994), on reconsideration, Memorandum Opinion and Order, FCC 96-54, 11 FCC Rcd 12861 (1996).

230 See Big LEO·Order on Reconsideration and AWS 5'h MO&O, 21 FCC Rcd at 5624 ':I[ 31; 47 C.F.R. § 25.208(v).
•1 •

231 ITU-RR App. 5, Annex 1includes coordination ~shold values ofpfd for non-geostationary satellite orbit
(NGSO) space stations and degrad~tion ofperformance values for terrestrial systems, and addresses both analog and
digital fixed use in the 2496-2500 MHz'band. :

232 Big LEO Order on Reconsideration andAWS 5th MO&O, 21 FCC Red at 5624 CJI 31.

233 [d. (citing ITU-RR App. 5, Annex 1, NOTE 7).

234 [d. (piting Application ofUQ Licensee, Inc. Jor Modificatio~ to Order and Authorization for Globalstar, File
Nos. 88-S,AT-WAiV-96 ~d 90-SAT-ML-96 (March 7, 1996) and ExParte Letter in mDocket No. 01-185 from
William Walla¢,e; Counsel for Qlo6alstir L~P., to Marlene H. Dortch, Federal Communications Commission (dated
July 1, 2002), Attachment at 18, 22-23). .

235 [d.

236 [d. See 47 C.F.R. § 25.213(b).
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multiple BRS areas, later arriving BRS <werators are not obligated to accept higher pfd limits previously
approved by an adjacent BRS operator.23 " .

• ,If, ,." • 1 ...

90. BellSouth's petition for reconsideration of the Big LEO Order on Reconsideration and
AWS 5th MO&O requests that.the Commission modify the adopted pfd limits in the 2496-2500 MHz
band to correspond to the more stringent pfd limits set forth in draft U.S. proposals to the WRC-07
regarding protection of terrestrial operations in the 2500-2690 MHz band from satellite downlink
interference.238 Be~South argues that the pfd :limits codified by the Commission in the Big Leo Order on
Reconsideration and AWS 5th~O&O will.not be spfficient to provide BRS protection from MSS.239

According to BellSoQth, the cJl~ent pfd limits,~e approximately 10 dB less stringent than the draft U.S.
prop~sal fOf-the' 2500-2690 Mijz ~jU}d; t@rid· th~r.efo.re, provide less interference protection than the draft
proppsal.240 WC;Aagr~~ wim·~~llSouth, fllough-WCA supports the WRC-07 proposed limits somewhat
r~l~,qtantly, since it is sti!,l not;~9.n¥in~edtha,t even the proposed pfd,limits can fully protect BRS
oper~tions wi~n ,thf(.U;N~d St{lt¢s.~l lYlC*-- <;lajm;s-"that the ,expectation'that most MSS operations will
take_place .b,e~C}>w 2495.~ d~es.m;)~~~r.~~BR~~:t:~aJ~protection &gaiilst co-channel interference.242

BelllSouth's positiq~.is also sUlJPqf1:4ilby GlJearw4'e243 and,WiMAX.244
•

\ ." ~: I ~

~.·91. '~, GIQbarsW,obJ~fs to"I}lQ,~ng the pfd liQuts set for MSS licensees.24s Specifically,
Q-lq'balS.~;clai~':tha'(M$S.pii9vieJers havcit!l:e.e~ able~ op~erate service downlinks in the 2483.5-2500
~b~4.sii\eetl}.e ~mq.Jl·aiI~G.atiOIt:Was made,apJte 19,92 World Administrative Radio Conference, and
tha{ipe!f'-t1t J~N-~!%.,otits. 0l)er~~~X)al~~d.3~0pte41!nj.ti~l~ at the 1995 World Ra~ocomm~nication
Confere9~e ~S"~~~~:l;l;Ild P9~__c;:o~~4;m tl,1e,fo.mnns.slon's rules, were extensl,!ely studIed and .
!d~p~~ at WRC-95.246 WCArrefut~~QJ~b~~"~~.s·q~~cteriz{lti,on"claiming that the pfd limits Globalstar
Jref?rs ~p :iiC?late .to ~~-{r~uenqf~ op;~~f?ons :with"ful.ed.~~stems and not th~ types of mobile s!su:~ that
aR~Jie.e.~s.~s ar~ ~~\y_to dep:!p~ ~!t.~e.24~.6~~$P~·MHz band.247 BellSouth says that mamtaimng the
1~j~~ng'p~tl;~~& fP'~~~6-25~O'~'~?~l~ ':t;Jnfairly" ~nJu~tifiably. an<;l inexplica~ly result in one
stan.lIard for tlomestic :ticensee~7and art~th~r;Nl{Wdard (or the mtemation~ commumty.,,248

..
.', 'p..2. Glebalstar claims; that whi1e t:he.Q.o~ssion anticipated that both BRS and MSS entities

'YP1jtc;l pave ~o ~tnploy eqgineermg :sIj)Jy.ti,,?J)~;'-: such.as network design that would permit BRS to operate

237 B~Q LEO Order on Reco,!-sideration and AWS 5th MO&O, 21 FCC Rcd at 5624-25 II 31.

23.8 BellSou!h, et al. Petition at 7-8, 10. The actual·study was submitted to the ITU-R Joint Task Group 6-8-9 in
prep~tion for developing text for the WRC-07 Conference Preparation Meeting (CPM07). See ITU-R Document
6-S-9fl7.

239 BellSouth, et al. Petition at 6-10.
240 •

·ld. at 8-9.
i:'i ' ~ ,. ' " .

241 WCA 9pposition at,~7-12; W~ARept~ atl9-13~ In 'that regard, WCA points to the .Commission's decision to
r~Jlldve·the~hht~sed 'FSS~a1IQ~atioi(,frofu~e~~e0~ifj9~~WHZ Bahi! 'in-settirrgit aside for BRS. WCA Opposition at
8-11; \Y'CA. Reply at12-13. .

242 WCA Oppasition at 12.

24~"<:::leai'Wire' Oppasiiion at'7~'
• • J.- JfI" 'I

244W~CQ~~pts.'ai:8: '

245 Gl~Jjals(~r'Oppositi(}d at)0-14.
1..f'~ . .". (,. •• , 'r. .~

2M 14. .

~1W:CA-~~pIY"at l~l...;l·, ." :'. f)

2481 ./-·I'~\,' I~' '. l:' >0'" i:' f' ...J~~"

',BellSdu.th, et al.PentiQn.at 7.
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with higher interference-to-noise ratios.,.. BellSouth's propO'~ed changes to the pfd limits would render
three of Globalstar's channels largely unusable, undermining the shared nature of operations in the
band?A

9
According to Globalstar, such an ou\t::bme 1:S partieularly unfair in light of the large amount of

spectrum available in the larger BRS band.250 WCA claims that Globalstar's rationale is flawed because
it does not take into account MSS spectru.Itfas a whole and does not consider BRS.spectrum that it or any
other party could potentially fease.251

93. Discussion. BellSouth accurately describes how U.S. commerCial interests, operating
through the U.S. International Telecommunication Union -Radiocommunication (ITU-R) process,
submitted a study specifying the pfd limits they believe are necessary to protect terrestrial base stations
and mobile stations from potential interference caused by selected satellite systems in the 2500-2690
MHz band. 252 This study is orie of several studies submitted to ITU-R Joint Task Group -6-8-9 (JTG 6-8­
9) by a number of administrations to ,assist in the development of Conference Preparatory Meeting (CPM)
text that was prepared for WRC-07 within the ITU-R. The U.S. study indicated that apfd limit about 10
dB lower than the codified MSSIBRS-l pfd'limits for 2496-2500 MHz would be required to protect the
terrestrial systems from the satellite systems that-were studied. This study, howev~r, involves the
adjacent band beginning at 2500 MHz, not Globalstar's band below 2500 MHz; there is no international
proposal to change the pfd limits in Globalstar's band. Furthermore, this study only addresses sharing
with· geostationary and higWy-elliptical sa~llites and doe:!! riot consider a low-orbit satellite constellation
such as Globalstar's., The study also assumes that the satellite system operates across the full terrestrial
band instead of the situation at'2496-2500::MHz, which is a partial-'band overlap.253 Additionally, the
CPM text outlines a number of potential mitigation measures tllat terrestrial systems could use to
compensate for possible increase in noise levels from satellite systelilS, if it should occur.2S4 Specific pfd
limits orcoordinati'on~'tI1resholds were not determined at the CPM and were selected at the WRC-07.25S
FimiIl~, because the Cominission ~ejected ~ reque~t'tO allo~~~ portions 6f the 2500-2690 MHz'band for
MSS, 6' there is no reason for the United State,s'to consider the impact of more stringent pfd limits on the
operation ofMSS systems in the'2500-2690 MHz-band aethe,ePM: or WRC.

94. TheWRG-07 adopted pfd limits for MSS systems operating in the 2500-2535 MHz that
ar~' Qlose to'those put forib in the U.S. CP~ll'contribution, mentIoned above, and in the U.S. proposals to

249 Qlobalstar Qppositionat12-14. '.
.. '

25° 1d. at 14.'

251 WCA Reply at 13.

252 See ITU-R D~cIJ!Dent 6-8-9D7-, dated 27 January 2006, Entitled "Results ofh)terference Studies from Satellite
~ervices on :Fix6d Services in the'USA Using Methoc;Iol6gy Developed by ITG 6~8-9." .

" • t I ," '! I

~~ TJ:ie MSS allocation'248:3.5-2500~on1y'.ov.e~!~'ps4: m~gaIiertzjof,the 6 megahertz 2496-2502 MHz BRS
ChaqnelL' , ,. ..... " .. .

2S4 See ITU-R CPM Report 'Geneva 2007) Table 1.9-2.

2S? See J'lV-R CPM R~~Q~.(Gene:v:a 2007) Chapn;r 3, Agenda Item 1:9 Executive Summ~: "For each of the [the
threfipossjJ>le] Jilethoq$tabove, it was not'posslbie-to,~gree'within'the1'FU-R on one suitable PFD mask (limits or
coorwP~tibn thresholds) that would'to [sic] be'app,lied to space services in the band 2500-2690 MHz to facilitate
sparipg With current and future terrestrial services wiiliout-placing undue constraints on the services to which the
Qipl~~s. a119,P"ateil ona/t0::p!iqtaryIP:llSis. However, a rangeJ'ofPFD values are provided in this section of the CPM
te~t){Qr fD.rtber,¢l>I1~igerafiQn-by 'W{C-07." ,

256 Se~.~e~dfile~t o~ th~ U.S. Ta~le,Of,.Freque~cy ~9cations to Designate the 2500-2520/2670-2690 MHz
F~tiency;B.an~~'fortfl~~.?-bi1e"S~tel~~te·'Service,1&M';~9fl,Ordpr, 16 FCC Rcd 596 (2001), recon. denied,
Me~'Orandum O,pinion ,a[ul Order, 1'6"FCC Rcd 17222 (2001).
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the WRC_07.257 In doing so, the ITU stated that for MSS systems that were operational prior to the end of
WRC-07, the existing coordination threshold~ p'~dval~es ~pplied.258 These are the same pfd values that
the Commission codified for the protection 6fJt6rrestflM~~§tems in 2495·2500MHz in the Big LED
Order on Reconsideration andAWS5th MO&O, in which the Commission anticipated that both BRS and
MSS entities would be able to develop and operate systems on a shared basis using the specified pfd, and
employ engineering solutions as necessary to accommodate sharing with the other service. We believe
that this is still the proper approach, and therefore, we deny BellSouth's Petition. The use of a study that
addresses different satellite systems operating in an adjacent band is an insufficient basis to make changes
to the pfd limits, changes that would undermine the shared nature of operations in the band. We continue
to believe that the currently codified pfd limits will pennit a shared solution ifproper engineering
techniques are applied to the MSS and BRS systems.

H. DRS 212A Channel Issues

95. Background. In the BRSlEBS 3rd MO&O, the Commission affirmed that the splitting the-
football methodology it adopted in the BRSIEBS R&O should be applied to GSA oYerlaps of all BRS and
EBS licensees, including BRS Channels I and 2J2A licensees.259 Ad Hoc MOS Allianc.e260 requests that
the Commission modify its rules so that primary BRS Channel 2 licensees are not required to "split the
football" with either BRS Channel2A or secondary BRS Channel 2 incumbent licensees when they
transition to the 2.5 GHz band.261

96. Ad Hoc MOS Alliance argues that under the current rules, BRS Channel 2A licensees
will uniquely and unilaterally benefit from a license upgrade, a significant part of which will be taken
directly out of the BRs Channel 2 licensed areas at the expense of the BRS Channel 2licensees.262

Specifically, Ad Hoc MDS Alliance claims that, in this situation, an incumbent BRS Channel2A licensee
receives a licensing increase of 50% during the transition/relocation process by being upgraded from a

257 See ITU-R Document 5,9 February 2007, U~ted States of America Proposals for the Work of the Conference,
Agendum Item 1.9 starting on page 37. See also Ex Parte Letter from Paul J. Sinderbrand, Counsel WCA to
Chainnan Martin, Fede'ral Communicatic;lDs Commission (filed Dec. 10, 2007).

~8 See ITU-R ~rovisional Final Acts, Article 5, Footnote 5.4A01. Specifically Footnote 5.A01 states, in part, that
"the',t;-aurdination threSh\:>ld!I'in'tA61e 5-2 ofAnnex 1 to Appendix 5 of the Radio Regulati~ns (edition of 2004), in
conjUnction with the ~pplicable provisions ofArticles 9 and 11 associated with No. 9.11A, shall apply·to [MSS]
sy~tews for wI¥cb, c~mple_te nati&9~tien tnfoI::!l)~tion-has been received by the Radiocommunication Bureau by
14 November 2007 an,d that~ave '1lee9 brought roto use by that date."

25? BR8IEBS 3rd MO&l9, 21 FCG"Rcd at 5695 c1'208, 47 C.F.R. § 27.1206(a)(1).

260 The Ad Hoc MDS Alliance describes itself as being comprised of minority and small blJsiness enterprises
holding licenses for BRS Channels 1 and 2 in the following sixteen major markets: Atlanta, GA; Chicago, n..;
Columbus, OH; Detroit, MI;:Houston, TX; Indianapolis, IN; Los Angeles, CAl Milwaukee, WI; Minneapolis, MN;
New.York;NY; Oklahoma City, OK; Phoenix, AZ; Sacramento, CAl San Francisco, CAl St. Louis, MO; and
Washingtpn, DC. Ad Hoc MOS Alliance PFR at 2 and n.3.

26l Ad Hoc MDS Alliance Comments at 3. In its Petition for Reconsideration, the Ad Hoc MDS Alliance requested
that the Commission clarify or mo4ify Section 27.1206 of the Ru!es to provide that provisions requiring adjacent
license!"s to split the football do no~ apply to either (a) overlapping areas between primary BRS Channel 2 licensees
and ~ee.pndary ~RS Channel2/2A licensees, or (b) in the 2622-2624 MHz band, where a primary BRS Channel 2
licensee overlaps with a priniary BRS Channel2A licensee. Ad Hoc MDS Alliance PFR at 3.~print Nextel,
W:iMA,X, and WCA gpp.pse,d Ad lioc MDS Alliance's request. See Sprint Nextel Opposition at 10-11, WiMAX
OppositiOJ~ at 11, weI;.. Oppesiti0il"at 20-21. Ad Hoc MOS Alllapce change~ its request during the opposition stage
of the pro.cee.ding. Se~- Ad·Hoc ML>S Alliance Comptents. NeveFtheless, WCA filed a Reply in opposition to Ad
Hac MOS Alliance's modified reqqf;st. See WCA Reply at 17-20.

262 Ad Hoc MDS Alliance Reply at 3:
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four-megahertz license at 2156-2160 MHz to a six-megahertz license at 2618-2624 MHz, and that a
secondary MDS Channel 2 incum~ent licen~e~ i~ .g~tting a similar windfall by being upgraded from a
four-megahertz primary license at 2156-216Q'MitZto 'it si;lfmegahertz primary license at 2618-2624
MHz.263

97. Ad Hoc MDS Alliance recommends that this situation be corrected by not requiring
primary BRS Channel 2 licensees to "split the football" with either BRS Channel 2A or secondary BRS
Channel 2 incumbent licensees.264 Ad Hoc MDS Alliance notes that it knows of no situation - and
believes there is none - in which an incumbent BRS Channel 2A licensee overlaps with a primary BRS
Channel 2 incumbent licensee by as m,uch as 50%.265 Therefore, Ad Hoc MDS Alliance argues that, even
if the primary BRS Channel 2 incumbent licensee in an overlap situation is afforded the full 35-mile
geographic service area normally contemplated by Section 27•1206(a)(l) of the Rules266 - that is, the
licensee obtains the entire football rather than splitting it '- the incumbent BRS Channel2A will receive a
substantial gain in the transition to 2618-2624 MHz because the increase in channel capacity from 4
megahertz to 6 megahertz is greater than the relative loss ofoverlapped territory to the primary BRS
Channel 2 incumbent.267 Ad Hoc MDS Alliance explains that because the 2-megahertz increase in
licensed area by itself is greater than the area the Channel 2A licensee would obtain by splitting the
football, the Channel ~A licensee still would net a substantial increase in licensed area at 2.5 GHz even
when the adjacent BRS Channel 2 (former Channel 2 primary licensee) is awarded all of the territory
within the football.268

98. WCA opposes Ad HocMDS Alliance's proposal.269 WCA states that any material
departure from the standard splitting the football rules at this late date will frustrate ongoing efforts to
make productive use of the 2.5 GHz band;270 WCA notes that Sprint Nextel and other licensees are
already in the'midst of the network design'implementation process, and argues that Ad Hoc MDS
Alliance's failure to raise its concerns in a'timely manner is critical.271 Ad Hoc MDS Alliance denies that
it raised this issue too late.272

99. WCA further argues that grant of Ad Hoc MDS Alliance's approach will yield a windfall
for Ad Hoc MDS Alliance's members as it relates to the 4 megahertz that is shared between BRS
Channels 2 and 2A licensees?73 WCA states that where there is an overlap between the PSA of a BRS
Channel·2licensEle and the PSA of a BRS Channe12A licensee, both stations had been co-primary, but

263 Ad Hoc'MDS·Alliance Comments at 4.' Ad Hoc MaS Alliance believes that this feature of the Commission's
pl!Ul is of questionable leg!l1jty because the Colnmissi(jn has never di$CiJssed why Channel 2A licensees should
receive such an upgrade or made a determination that affording a windfall uniquely to Channel 2A licensees is in th~

public interest. Ad Hoc MDS Alliance PFR at 3.

264 Ad Hoc MDS Alliance Comments at 3.

~65 Ad Hoc MDS Alliance Comments at 4.

26li 47 C.F.R. § 27.1206(a)(I).

267 Ad Hoc MDS Alliance Opposition at 4.

268 Ad Hoc MDS Alliance Opposition at 4.

269 WCI\. Reply at 17-20.

270 WCA Reply ~t 1~.

21-1 WGA Reply at 18-19, ,citing Sprin~:Nextel Opposition at 11.
, T. • • ., ~,

272 Ad Hoc MDS Allia~c~R~ply ~t 3. "

273 WCA Reply at 19.
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the overlap area was effectively unused by either licensee because of the applicable interference
protection rules.274 Thus, notes WCA,-when, th~t 4 megahe,rtz is allocated to exclusive GSAs using the
splitting the football approach, the effect is ta fj.ve:~ac\\ ~~ access to territory that it could not
previously serve. 275 .

100. Discussion. We agree with WCA that Ad Hoc MDS Alliance has not justified a change
in Section 27.1206(a)(I) of the Rules that would exempt primary BRS Channel 2 licensees from splitting
the football with either BRS Channel2A OJ; secondary BRS Channel 2 incumbent licensees. Initially, we
note that Ad Hoc MDS Alliance ignores the fact that secondary BRS Channel 2 an~ 2A licensees were
secondary to AWS, not to oth~r BRS 'licensees.. Moreover, maintaining the rule as adopted will provide
clarity to all licensees, and, will not overturn any of the planning which has been ongoing over the years
since Section ~7.1206(a)(I) of the Rules was adopted. The rule gives all Channel 2 licensees an area in
which they have ex~lusive, use,af all·6 megahertz of Channel2 j and does not affect the rights of primary
BRS Channel 2 lic~nsees thatare to, be.relocated by AWS auction winners. Accordingly, we reject Ad
Hoc MDS Alliance's proposal and affirm the use of our regular splitting the football rule for BRS
Channel 2 and 2A licensees.

I. Grandfathered Rand F Group,Channel EBS Stations

. 101. "BackgrQund. Ip 1983, t;he Co~ssion.redesignated the E and F Group Instructional
ITFS ohannels from the trFs, ~erviq~ to thQ MPS.276 The Commission took this action in an effort to spur

!. . ~.. \ • .. tt.. ,

the.dev~lopment ofMOS. to pl'C»mote eff~tive an'd intense utilization of the spectru.m leading to its
highest'Valu~a·~se.277 As part~ofits decision1 tile Commission"grandfathered ITFS licensees operating on
the E Group and F Group.~hanD.els subject b:) the following limitations:

\ ..
Grandfa,there9 ITFS s~tions:operatingoJithe E and F channels will only b.e protected to

I 'the exte~t Qf their semcethat'is eith~r\in.the,operation or the application stage as of May
26, 19~~. '"Thys¢'ncensees or applicants will not,generally be permitted to change
transmitter.- location or antenna height~ or to change transmission power. In addition, any
new receive stations added after May 26, 1983 will not be protected against interference
fro~~S,tFari~ppssions, .Jn~~~7!ashion;iall~facets ofgrandfathered ms.operations
,were\,fro~n a$.of.Ma~,26i 1983., . ,
.... I • d ~

. ~e,~~~s~\~p:,S~~dtlt~t.'~~~~~J.Il\i:b~Jn,~~~es.wh~(~ the n~tura1 evolu~on ~f an ITFS station may
,re'~Jl~.J>I~: req"llre'th'e, a~(ijtio~~9f ~IV~ S~Q~ WIthout thapgmg the nature ortI:te scope of the ITFS

274 WCA Reply,at 19, ~iting BRS!E.BB R&O, 19 FCC Red at 14194" 65.

215 WCA Reply at 19.

2768~(! In the Matter of Ani~iidp1e~tof P~,2,. iii;74; aild 94 of the Commission's Rules and Regulations in regard to
freqJlency.allo·cation.to the InstrulQo,'nal Televisien Fhced Service, the Multipoint Distribution Service, and the
Private.eperatienal Fixed Microwaye Service, ON Docke.t No. 80-112" CC Docket No. 80-116, Report and Order,

, 94jlCC~41403 (19i~3) (Band FGroIlP'Req,llo'6ation Order). As stated previously, the Commission renamed the
:rrES:service as·the '~~cational Broadband:Service" (EBS) and MDS service the ''Broadband Radio Service"
(BRS). BR8IEBS R&O~ :l'9FCC Rcd at 14169 «j[ 6.

277 E and F Group Reallocation Order, 94 FCC2d at 1228-29 B 6'1-63.

278 ~~e In die Matter,of AInendmCint ofParts:}2, 21, 74 ,and 94 of the Commission's Rules and Regu1atio~ in regard
. t?,.~~u,e"n~lY ~~ca.ti2.:n~~~ th~, ltistf?ti?n~ ~:r~lew.~~,?Ii j~hced Service,lthe~Mu1tipoint OistributionService;.and the
B1j'¥,a&·Operatipmrl1J:'il~e:d;·Microwave~~!Wlce, ONDocket No. 80-112, CCDocket No. 80-116, Memoran4,um
Qi#.oion,amJ*Of,der ~ri!fleconSiiJe~atf~~i8.F.t;e:,2d 129,132-33 i l'2 (1983) (E and F Group Reallocation'

'ReiJofZSiller:ati~rrOrder) ..See (I,lso :47 CJ.1~lL:§ 7~~90~(c),·. . . .
;
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operation" that would justify the addition of additional receive sites.27~ In those instances, the
Commission stated that the grandfathered ITFS licensee could request a waiver of Section 74.902(c).280
The Commission's Rules provided that "in those areas where Multipoint Distributi~n Service use of these
channels is allowed, InstructionalTelevision Fixed Service users of these channels will continue to be
afforded protection from harmfu~ co-channel and adjacent channel interference from Multipoint
Distribution' Service stations.,,281 "

102. In the BRSIEBS FNPRM, the Commission sought comment on how to modify its rules
concerning grandfathered E and F Group channel ITFS stations to equitably allow both MDS and ITFS
stations to prQvide advanced broadband wireless services.28~ The Commission envisaged three scenarios:
(1) the PSA of the grandfathered E and F Group EBS licensee almost entirely overlaps the PSA of the co­
channel MDS licensee; (2) the.PSA of the ,grandfathered E and F Group'EBS licensee overlaps to some
extent, but not as much as in the first scenario, and (3) the grandfathered E and F Group EBS licensee
remains frozen, unable to modify its system, and there is no co-channel MDS licensee.283

103. In the BRSIEBS 2nd R&O, the Commission concluded that where there is no overlap
between the EBS and BRS licensees, the Commission would free up the grandfathered E and F Group
channel EBS licensees, grant these licensees a GSA, and allow them to modify or assign their license?84
In cases where the GSAs ofgrandfathered'EBS and BRS licensees overlap, but that overlap is. less than
50%, the CoIiunission would divfde the GSAs by splitting the football, as is done with other overlapping ,
GSA:S.285 Both the'BRS and EBS licensees would be free to add, modify, and remove facilities within
their GSAs, consistent with the Commission's new technical rules: In addition, the grandfathered EBS
facility would be free'to assign its'license.286 In cases where the GSAs overlap 50% or greater, the
Coriunission concluded that different treatment was warranted because splitting the football might no
longer be'the best solution for accommodating the needs of both licensees. In those cases, the
Con;unission establishetl a 90-day mandatory negotiation period during which both the BRS and EBS
licensees wotiId' hav¢ an explici~ duty to work to accornmotIate each other's communicatiops
requirements. If, at the,end ot91Htays, the parties could notreach a mutual agreement, the Commission
would then split the football on its own accord?87' ,

104. In thei:l; petitions for ~econsideration, NY3G,.Lipe of Site, Inc. «qSI), and BellSouth
argUe the Commission ,should adc:h:.ess significant overlap situations by dividing channels rather than
dividing the ge.ogt;aphic overb(pitSelf,'which would'ensure that each party involved could provide full
coi~ag'e' ~f itl'seNic~.iar~a on 'At leaSt ,Some ¢Wliillieis:288 'Eh~Y recofumend that the EBS licensee receive '
the":iligh::powet chann~ '$4 o~F4) aria one;o~~power chaffue'i and the BRS licensee receive two low-

27~ E'and F Group Reallocation Reconsideration Order. 98 FCC 2d 129, 132-33lJI 12 D.8.

280 E 4JUl FproufJ Reallq~ation Rec,onsiderati~lJ, Order, 98 FCC 2d 129, 132-33,1 12 n.8.
, "b

281 .47-C.F.R. § 74;902(c) (2004).

282 BRSI$BS FNPRM;.l9. FCC Rcq at 14290 lJI 337.
.. . '1. <

283 BRSlEBS 211{/.R&O~ 21 FCC'Red at-S(744-4siIr336-338.

284 BRSIEBS 2nd R&D, 21 FCC Red at S7491j 348.
285 47 C.F.R. § 27.1206.r ,_ ...' . I " ~ _ .' '. •

286 ,'., , . nd" .,,-
B.B.SIEBS.2. "ll&O, ,2t FCC Red at·S,749lJI 349.

287 BRSlPi.J~}nd:~~dt~~:~cC Re.~ at 575,0 If 3~O.

2~~ NY3G.PFR at 3, BellSouth Rep,Iy at 6-7, LOSI Opposition"'at 2"S.
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power channels.289 Specifically, BellSouthrecommends thatBRS licensees be assigned the E11P1 and
E21F2 channels and the EBS licen~ees assigned the E31P3 and E41F4 channels.290

105. C~, NIA, andMim;ni-Dade maintain that the Commissionhas a\tead)' considered and
rejected NY3G's proposal to mandate a division ofchannels between the licensees.291 CTN and NIA
contend that NY3G is still attempting to divide.the channels for all grandfathered EBS and BRS licensees
with GSA overlaps of more than 50% in a way thatwill benefit NY3G.292

106. NextWave recommends that if,the parties cannot reach an agreement within the
mandatory 90-day aegotiation,period, the Commission should adopt a formula for splitting the football
rather than the ColIlQ.lission randomly ,splitting the football on its own accord.293 Specifjcally, NextWave
recol11IlJ.ends that theCommissiOI.l require licensees t~ split the spectrum between them, within 30 days
following the, end of 9Q-day mandato.'ty negotiatioJj. period according to tije following procedure.294 First,
the licensees would determine the tot3l PQpQIl;ltion in the overlap area based upon th~ most recent official
United States Census numbers.295 Licensees can privately agree whether or not they will use population
growth fl;lcto~§.in thi.s calGulati'dn,296 J\ny,disgrepancy between ,the population numbers of the licensees will

,be averaged for pqqJose!!,"0f.aU,calculi,}tions..~97 Then the'overlap area would be split using the traditional
splitjipgJhe f(;)ptball me!h~ology.298 ll1e population containeclrin each licensee's half or slice of the overlap
area,..yvQuld th~n ,li!,e:lcaJ.J:?UJ.~ted.ap.d,eaGh licensee's'coll'esponding relative percentage of the total population
would be ~alqWa~d.2?9, IJilris per~n~ge ~QuIdt:lt~n be usedito split the spectrum among the licensees in
relaniVe,propoFtion to the'perce~tage'ofpopulation each licensee commands in the overl~ area.3OO The
percentl;ige would be roun~ed tQfthe percentile closest to 0%,25%,50%, 75% or 100%.3 A licensee with a
pop,JJlati:aIl;Fcltip closest.to 25%.;~,fa]jiexampl~;1\w,ouIdretain one of the four channels.302 Finally, the licensees
waUld~eeide(amang;·tllemselveS',.ilecciIilingi:te them individual eclucational.or business needs, the channels
each WQuld retain"lip.d.provide '¢jointinotice~t~;the Commission.303 The grandfathered EBS licensee would
hll!ve a fight o{lirSt·refusal to accessth~,MBS;channe1.304·

28!1_3~,P~,~t ~, J3eJJS~~~~'R~ply at~7; Ui)SI~@.pp~sition at 4..... . ,

290 B~JlS~>uth RW1y at 7. '

291 CTNic{lml~ Rei?-ly.at3;,Qitin.g.~1l8IEBS 3!IJFM(i)~'O, 21-peCRcd at 5750-511JI 352, Miami-Dade Opposition
~tJ74.\.¥.'~"'';' " '::i " J!'~;" ;"

2 f' , •
29 'em.and NIA Reply 'at 3.

293hJe:tl'~Wave PFR at 13.

294 N~~t~ave PFR .at~,1'3.
295 NextW~~e PFR at 13.

296 ~l?xtlWave PFR at 13.

2~7 NextWave PFR at 13. '
,-

298 N'e~t~ave PFRat 13.

299 NextWave PER at 13-14.

300 Jl{extWave PFR at 14.,

301 ~extWave PFR at 14.
302 .:. "

: N\:?xtVl,!lve PFR at 14.
3~3' " ,., -

, Ne~t~a,ye P,fRat 14.
:1" ,~, .,'

3~Next"Wave'PFR all"l14.
~, r' ~L ~" - - •
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107. By way of example, NextWave offers two scenarios. First, where the geographic service
areas of each licensee completely overlap, and thus the ~icensees have command of the same population
number, each licensee would be accorded half.'Qt-the ehinrt~ls to serve the entire overlapping area (for a
four channel group, each licensee would receive two channels).305 In this scenario, the licensees would
only need to detennine which channels each will retain, and provide the Commission with joint notice.306

Second, where the overlapping geographic service area contains a population of 400,000, and where one
licensee's sliver or half of the overlapping area includes a population of 100,000, and the other licensee's
sliver or half of the overlapping area includes a population of 300,000, the licens~ with the greatest
population would receive three channels to serve the entire overlapping area (300,000 1400,000 = 75% =
3 channels), and the other licensee would receive one channel (100,000 1400,000=25% = 1 channel).307
NextWave argues that this approach serves the public interest by avoiding the random partitioning of the
geographic service area by the Commission under the presently adopted approach.30B The resolution
would provide each licensee with the ability to preserve its entire geographic service area and the
flexibility to serve the entire overlap area with a lesser amount of spectrum.309 ,

108. LOSI, CTN, and NIA oppose NextWave's methodology.3Io LOSI states that under
NextWave's approach only the overlap is assessed, divided, and its spectrum apportioned.3l1 LOSI
contends that, under this method, a licensee;might have all four channels in its non-overlapping area but
only a fractional channel within the overlap area.312 LOSI argues that such a solution would necessitate
the licensing of apportioned overlap areas under new separate call sigris, and could' ultimately lead to
confusion.313 '

109. If after considering the petitions on this matter, the Commission retains the mandatory
90-day negotiation period, LOSI Fequests that the Cemmission provide parties with some guidance as to
what is expected from theD.). during and following the negotiation period?14 LOSI suggests that the
Commission establish: (1) a reporting requirement on the, results of such'negotiations; (2) a mechanism
for Commission approval of negotiated se~lements; (3) a timeframe and mechanism for the filing of
applications needed to implement a negoti~ted settlement; (4) a mechanism for Co:nunission intervention
should a party refuse to negotiate; (5) ~nalties for parties·tefusing to 'negotiate; and (6) dispute resolution
procedures.315 . '

,.110. cm; mA, and'BellSouth op.pQse LOS! on this matter.316 CTN and NIA state that
cerlain of the proposed requirements, such:as Cemmission intervention where a party refuses to negotiate.. ,

305 NextWave PFR at 14.

306 NextWave PFR at 14.

307 NextWave PFR at 14.

30B NextWave PFR at 14.

309 NextWave, PJ<R at 14-15.
. .

310 LOSI Opposition at 4, ern NIA Opposition at 2-3.

311 ~OSIOpposition at 4.

312 LOSI Opposition',at4-5.

313 ~QSI Opposition at 5. -

314 D0SI{i)pppsition at.5.

'315 'J)iOSHQpposition at S. '
.. ,J ._ •

." 3Vi~ ,and'~R~pJlY~at '4, 'BellS9uth Reply at 8.

.. .
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and penalties for parties refusing to negotiate could lead to disputes as to when a party determines the
other party is refusingto negotiate.317 With.~~sP'~~ ~o proJ?!lsals su~h as reporting ~n the negotiation .
results and mechanisms for filing applications, CTN and RiA descnbe these as unnecessary, as the parties
reaching anegotiated solution will out of necessity file applications with the Commission if required to
implement the solution.318 BellSouth states that it is not necessary for the Commission to police private
negotiations, which will either succeed because the parties can achieve a better result than the
Commission's default solution, or will fail because at least oneEarty believes that the Commission's
solution better suits the party's 'communications requirements.39 .

111. Discussion. We conclude.that we should retain the existing Section 27.1206 of the
Rules320 to eliminate overlaps of50 percent or greater between grandfathered E and F Group channel EBS
stations and co-channel incumbent BRS stations by splitting the football, as opposed to adopting the
petitioners' request to split the channels. Splitting the football would permit grandfathered E and F Group
EBS licensees, which bave been providing service for 20 years, to modernize their"systems to better serve
the public, including allewingEBS licensees to transition to low-power cellularized operations, which
increases spectrum utilization. Granting the flexibility that negotiations between affected parties allows is
consistent with the BRSIEBS R&D's approach of utilizing geographic area licensing and promoting
greater flexibility, and encourages negotiations· and market-based solutions to overlap problems. In
addition, this procedure tailors resolutions of overlap situations to the circumstances of each class of
licensee.

. 112. Resolving significant overlap situations by dividing channels rather than dividing the
geographic overlap itselt'is an:Tapproach we have already considered and rejected.321 We note that under
this approach, one'ucensee would receive' only 5.5 megahertz ofUBS spectrum,322 which may be
insufficient to proVide any servi'ce. While certain commercial commenters support this approach, it has
not received support from any educational commenter. In addition, this 'approach assumes that
educational licensees would not be interested in providing broadband-type services. We have seen no
support fOf-thiS assumption. We alsO' find that',the record does not support NextWave's population based
proposal which is founded ,on the"preinise that population.should be the primary basis for assessing a
licensee's channel requirements. 'UnderNextWave's proposal, for example, in are~ where there is a
large discrepancy in population, a licensee may be relegate~ to one channel, which may be insufficient to
meet its needs. Furthermore, NextWave's ,prow~~ is complicated and difficult to administer, and no
othercommenter supports it. Accordlrigly~' we'aeny NYSG's: NextWave's, and BellSouth's petitions on
this issue. ' ,

113. We next address LO~I's provos~ th~~ having retained the mandatory 90-day negotiation
period, we provide p.arties with som~gwdfui~e~ds-tb what is expected from them during and following the
negotiatioJ;l Rer.jod~ We1ind Wat :bOBI has~nat:'shoWn thaUts proposed requirements, which are supported
by no other cornmenter, are necessarY or appropriate.

317 CTN and NIA Reply ai 4.

318 cm and NIA Reply at 4.

319 BellSou~ R~ply at8.

320 47 C.F.R. § 27.1206.

3218e~ 1JRSIEBS'3td\,MO&(1, 21 iVceRep ,at 5150~51S~1 tj[ 352.
, _ ..' l' ;';'J ,.. :::'" ~

322 A single UBS post-transition cllaIij:lel in the E and' F channel groups is 5.5 megahertz wide. See 47 C.F.R. §
27,,~(i)~2)(iii).
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114. We note that NY3G filed; a supplement to its petition for reconsideration,323 which was
opposedb)' SprintNexte\!24 Alth.o\lgn this sUllplement was not timely f1\OO, we wi\1 address the
substance of the petition to clarify amisund~tsffl1JtiiIig; "N'¥r3G asks the Commission to adopt a rule to
en~ble co-channel BRS and EBS licensees to exchange or transfer service area territory between one
another to facilitate intersystem coordination of co-channel operations or to reduce or mitigate the
harmful effects of interference.32S We do not adopt a rule because it is unnecessary to do so. All BRS
and EBS licensees, including grandfathered E and F Group channel EBS licensees and incumbent BRS
licenses that "split the football" with such licensees, may partition, disaggregate, assign, or transfer their
spectrum.326 The use of.the splitting the football mechanism to divide overlapping service areas does not
preclude subsequent agreements to partition, disaggregate, assign, or transfer spectrum. NY3G argues
that because of the eligibility restrictions on EBS spectrum, EBS licensees cannot partition their service
areas or disaggregate their spectrum to reach a resolution with their co-channel.BRS licensees.327 The E
and F channels, however, are classified as both EBS and BRS spectrum.328 We have granted waivers to
allow assignments or transfers of grandfathered EBS stations to BRS licensees upon a suitable public
interest showing,329 Upon a similar showing, an EBS licensee could partition part of its service area or
disaggregate its spectrum to its co-channel BRS licensee.

J. Gulf of Mexico Proceeding and Related Issues

115. Background. On May 21, 1?96, the Gulf Coast MOS Service Company (Gulf Coast)
filed a Petition for Rulemaking requesting that the Commission amend its rules to permit licensing of
MOS and ITFS spectrum in the Gulf ofMexico.330 On May 3, 2002, the Commission issued the Gulf
NPRM seeking comments on whether to authorize two licenses in the Gulf of Mexico and whether to
adopt eligibility restrictions to.avoid excessive concentrati,on,of licenses.331 In the GulfNPRM, the
Commission proposed to establish a GSAin the Gulf of Mexico ("Gulf Service Area"), extending
approximately 12 nautical miles from the United States coastline.332

116. On April 2, 2003, in the BRSIEBS NPRM, the Commission incorporated the Gulf of
Mexico proceeding into the BRSIEBS proceeding and e!ltablished a Gulf Service Area.333 The
Commission noted that it did not receive any co~ents on its proposal to exclude ITFS channels, sought

323 :NY3.G SUl!pleme~t to.Pe6tioQ {or Recons~qeration (filed Dec. 11, 2006).

324 Ex Parte Letter from Trey Hanbury, Director, Government Affairs, Sprint Nextel Corporation to Marlene H.
Dorteh, Federal Communications Conunission (fIled Jan. 8, 2007).

325 l\iY3U:Supplem~nt tQ p¢.6tio~iOJ; Reconsideration (:ij.led pec. 11, 2006).
~ '_'.1: j. • • - r" • , •

~26.-8~l? IJRB/EBS R&O,and FNPRM, .19 FCC Red at 14244-14246 CJli 207-210. See 47 C.F.R. § 1.948(f).

327 NY3G Reply to Opposition to Supplement (filed Jan. 25, 2007).

328 See 47 C.F.R. § 27.5(i)(2)(ii), (iii).

329 See, e.g., Alliance for Higher Education, Memorandum Opinion and Order, 19 FCC Rcd 23967 (WTB BD
2004), Letter from John J. Schauble, Deputy Chief,'Broadband E>ivision, Wireless Telecommunications Bureau to
Wayne D. Johnsen, Esq. and Robin 1. Cohen (WTB BD Jan. 29, 2007).

330 Petition for Rulemaking of Gulf Coast MDS Service Compaqy (Gulf Coast Petition) (May 21, 1996).

331 Amendment ofParts 21 and 74 ofth~ ~omIDissi()n's Rules With Regard to Licensing in'the Multipoint
,J;>istribtition Service and in the Ins.ti'uctional 1;elevision,Fixed Servi~ for the GulfofMexico, Notice ofProposed
Rulernaking, WTD()cketNo~ 02-68, 11 FCC ~cd 8446 (2002) (Gul/NPRM>.

332 See'G~lfNPRM, 17 FCC Red at 8447,8453 ft2, 18.

333 BRSIEBS NPRM, 18 FCC Rcd at 6722, 6761 TJI 5, 93.
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further comment on whether to reallocate ITFS channels in the Gulf Service area for other uses, and
sought comment on whether it should consider unlicensed uses in the Gulf Service"Area.334

;,

111. In the BRS/EBS FNPRM, the Commission noted thatWCA andPettoCom (the successor
in interest to GulfCoastMDS Service Company) disagreed on the boundary for the GulfService Area.335

PetroCom preferred establishing the boundary at the land water-line while WCA preferred aboundary
twelve nautical miles from shore. 336 The Commission sought comment on the boundaries for the Gulf
Service Area.337 The Commission expressed concern that the record was not suffiCiently developed to
resolve issues concerning the amount of spectrum to license in the. Gulf Service Area, competitive,
bidding, partitioning and disaggregation, interference protection requirements, construction periods, and
the length of the license term, and the Commission asked for additional comment on these issues.338 ,

1l8. In the BRSIEBS 2ndR&O, the Commission found that the record did not demonstrate a
demand for BRS or EBS operations in the Gulf ofMexico, that the record was not sufficiently developed
to resolve issues concerning the amount of,spectrum to license in the Gulf Service Area, and that no
parties demonstrated an interest in providiQg BRS or BBS in the Gulf of Mexico.339 In light of these
:fmdings, the Commission decided to reverse its decision to create a Gulf Service Area for BRS or EBS.340

The Commission then terminated the Gulf Service proceeding, but reserved the right to revisit the Gulf
Service Area issue for BRS and EBS should future circumstances warrant,341

1l9. Now, the American Petroleum Institute (API) asks the Commission to reconsider its
decision to terminate the Gulf Service proceeding.342 To fwther the nation's energy policies, API states
that its members require access to the 2.5 GHz,sp~ctrom either directly as private licensees or through
customer relationships with Sprint Nextel or e~er carriers.343 API recommends th~t the Commission
establish a Gulf Service Area,~ adopt ess~ntia1ly the same rules in the Gulf as are used for BTA
licensees elsewhere,345 make available the full range ofBRS spectrum to potential Gulf Service Area

, ,

334 BRSIEBS NPRM, 18 FCC Rcd at 6761lJI 94.

335 BRSIEBS FNPRM, 19'FCC Red at 14298-14299 B 364-365.

336 BRSIEBS F!'!PRM, 19:F~C R~d at 14f~8-~;4299 n,364:-365.

337 BRSIEBS FNPRM, 19 FeC Red 'at 14299lJI 365.

338 BRSIEBS FNPRM, 19 FCC Red at 14300 lJI 367.

339 BRSIEBS 2nd R&D, 21 FCC Red at 5762lJI 383.

340 BRSIEBS 2nd R&D, 21 FCC Red at 5762lJI 383.

341 BRSIEBS 2nd R&D, 21 FCC Red at 57621)[ 383.
;{, ,

342 API PFR at 2. The American:Petroleom Institute (API) is a nati.onaJ, trade association representing more than .
400 ~ompanie~'l~'Valvcll".irl,"~~.,~~#~~~ih~ p~1t0lf~,and ·,q~tu~~~~s .~dristries, in~luding exploration, production,
refining, marReting,aIi'.d'transpotijiti(Jnfbf'Pefi'aleU~D~l;ro~e:um'Pre~p~t8; and natum gas. API PFR at 5. API's
mernQeJis 'utilize a' wide Vcaciety ottelec6mm:Uni~plj.'td~rSiYstemS, IncUiCiiQg point-to-point,' point-to-multipoint ,
nrlerowave, andtwo~w.ay. D1abi1e~FAlJio"systeniS iri'th)J'6ulf ofMexico to serVe a variety of telecommunications
:requirements, l~cludiQg: 9aIiununiF~ijpn~~betweeh ;re!60te,oil and'gas exploration and production sites, for
'sup:el,'Vis61lY centrdi antUdata'agqti'isitibIi~(tSe~A)sy§tems'lised to Q'perate production facilities remotely, and to
eOnnDunicate with onshore aper~lions~ API PFR'at.6. See also'Ex)~at:te Letter from Jack Richards, Counsel for
API, to Marlene H. Dortch, Secretary, Fpdera1,,(;:ommunication~ Commission (dated Aug. 3,2006).

343 API Reply at 5.

344APl~FRat Z.

,~45 API PFR at'9.
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licensees,346 permit Gulf Service Area. licensees to'\\eg6uate intenerence rigbts with other"B'rA.
authorization holders and incumbents,347 divide the GulfService Area into three zones for licensing
purposes,348 and consider rules authorizing BRS-service in.~e offshore areas of the Atlantic and Pacific
Oceans.349

120. WCA and Sprint Nextel oppose API's petition on procedural grounds.3so They argue that
the petition is Erocedurally defective because API relied on information not previollsly presented to the
Commission.3 1 In ·addition, WCA argues that because the Commission has never sought comment on
whether to license BRS spectrum off the outer continental shelves in the Atlantic and Pacific Oceans, to
do so here would be beyond the scope of this proceeding, and consequently, a violatiori of the
Administrative Procedure Act.3S2 Aside from their procedural concerns, Sprint Nextel and WCA
emphasize that they are concerned about interference between land-based facilities and Gulf facilities,
caused, in part, by "ducting." 353 WCA recommends that the ·Commission draw the innerrnost boundary
of a new "Gulf Service Area" at the limit of the territorial waters of the United States in the Gulf,
approximately twelve nautical miles from the coastline.354 Sprint Nextel recommends that any Gulf
Service Area boundary should begin at the greater distance of either: (1) the edge of the land-based BRS­
EBS licensee's GSA boundary; or (2) approximately 12 nautical miles from the shoreline at mean high
~~ .

121. In addition, WCA submits the following proposals if the Commission decides to establish
a Gulf Service Area. WCA asks that the Commission adopt the licensing and technical rules WCA
proposed for the Gulf of Mexico in WeA's earlier filings in this proceeding.356 Second, WCA asks that
any.auction winner's Gulf Service Area exclude the circular 35-mile radius GSAs of any incumbent BRS
or EBS licensee, just as the seIVice area awarded to any land':based BRS BTA auction winner excluded
the protected service.area of an incumbent pursuant to the Commission's Rules.357 Third, WCA argues

346 API PFR at 9.

347 API PFR at 14.

348 API PFR at 15. These z~nes would be as follows: Zone A: The boundaries ofZone A should be from the
shoreline at high mean tide on Florida's GulfCoast on the east to longitude 91°00' on the west; Zone B: The
boundaries of Zone B sJtould be from longitude 91°00' on.the east to·longitude 94°00' on the west; and Zone C: The
boundaries ofZone C should be from longitude 94°00' on the e~t, ~e shoreline at mean high tide on the north and
west, a 280 km(175 mile) radius from the reference point at Linares, N.L., Mexico. API PFR ~t 15-16.

349 APIPFRat 17.

350 WCA Opposition at 28, Sprint Nextel Opposition at 2-3.
.. .

351 WCA Opposition at 31, Sprint Nextel Opposition at 2-3.

352 Sprint Nextel Opposition at 6, citing 5 U.S.C. § 553(b); WCA Opposition at 29.

353 WCA Opposition at 35-3(i, Sprint Nextel Oppqsition at 8. See GulfNPRM, 17 FCC Roo at 8464 '139.
("[D]ucting is a pheQ.omenon whereby a radio sign~ is trapped within a,Id between stratified layers of the
atmospb.ere which have ~()n-unifo9D refractiVity indexes. ~s)ayering is caused by climatological processes such
as subsidence, advection, surface heating'. and radiative cooling and the ducts created due to these factors can extend
for distances·of tens to hup.4reds o~miles.") See also Letter frpm Paul J. Sindebrand, Esq., counsel for WCA, to
Marlene H: Dortch, Secretary, Federal ComtDupications Commission, WT Docket No. 06-136 (Apr. 9, 2007) (WCA
April 9 Ex Parte)

354WCA Opposition at 38, citing GuljNPRM, 17·FCC,Rcd at 8452-53 ft 17-18.

355 Sprint Nextel Opposition at 8.

356 WCA Opposition at 33, citing WCA FNPRM Comments at 39-43 and WCA FNPRM Reply Comments at 38-42.

357 WCA Opposition at 37, citing 47 C.F.R. § 27.l206(a)(2),formerly 47 C.F.R. § 21.933(a)(2003).
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that'the BRS BTA authorizations for ar~as bordering the Gulf should extend at least to the boundaries of
the counties that comprise the BTA, including ~rqfl:s that arewithin counties but beyond the coastline.J58

Fourth, WCA states that the C~mmission shOuld fcil1bw th~ approach taken in its recent proceedings
regulating cellular service in the Gulf and e&tablish a "Gulf Coastal Zone" that would extend from the
boundaries of theBiAs boruering the Gulfto the limit of tbe territorial waters of the United States.
Within th~ GulfCoastal Zone, the holder of;~ithei: the ,adjacentBTA authorization or the GulfService
Area authorization could provide serv;ice, provided the one holder meets the new co-channel interference
protection requirements at the ~ther's ser.vice area boun,dary.359 Fifth, subject to WCA's proposals set
forth above, operations in any new Gulf Service Ar~a.should. generally be subject to the rules applicable
to the LBSIUBS or :MBS, as appropriate, and, specifically, Gulf operations should be required to comply
with the ~ignal strength limit at the bOlJP.dary of the GSAs ofincumbent BRSIEBS licensees and BTA
authorization holders, and should not be excused even ifnon-compliance is caused by ducting.36o

1~2. . Di~,~}~fs.ion. Although in t~e!B~/Ei!S 2ndR&~ the Co~ssion ~eclinedto crea~e a
Gulf ServIce Area ,f,<;)J;:I3RS or ~:aS a~d te~~teQ th~ Gulf ServIce proceedmg,361 It reserved the nght to
revisit the Gulf SerVi4~,Area i~su~ ;fqrBR.$· fl}iil-EBS should futur~ circumstances warrant.362 We now
agree with API and Pe1;r~Com thaf we.spould J;e.~e,~tablish service areas in the GulfofMexico for BRS. It
is cl,e'ar that establishing :aRS s9rvice .~e.as in the Gulf could provide a means for meeting an important
communications need in a criti~al area, as 'Yell as ellhanc~ emergency communications in the region.
~ccbrdingly, 'Ye shall'grant API;s pe#tiQp..~d.re-establish GulfofMexico Service Areas for BRS.

'.
123. Over the course ofthe .past t\VQ 'year~, circumstances have significantly changed. In

addition to the unprecedented devastation caused by Hurricanes Katrina and Rita in 2005,363 including the
impact on the oil industry, we note the major Gulf ofMexico deepwater oil discovery in 2006,364 We
further note the recent enactment ofthe Gulf ofMexico Energy Security Act of2006,365 which has
opened up 8.3 million acres of the GulfofMexico 125 miles or more from the Florida panhandle to
offshore drilling. We believe that these circumstances warrant revisiting the issue ofGulf ofMexico
Serv;ice Ar~as,. as .ro)ltemplateQ'iJ)y- the Commission's. c;lecision in the BRS/EBS 2nd R&O.366 Thus, we
reject tile arguments',ofWCA and Sprint Nextell tl1at API's petition should be dismissed as procedurally
defecti:ve,.;aFld, in lightQfthe' information presented'by: API,~ fu;ld under 1,429(b)(3) ofour Rules that it is
in the public iIiterest'to reconsider the Comini,ssion's decision to terminate the Gulf Service proceeding.367

• 't" \ \ .

, ;;., 124! l.specj;f.jcally;.w~ ar~ p;efSuadel:N~y":API's tw91Ut~elated reasons for seeking
reeoBsIdeiatfon:of'tie Cemmissron',g decfslott. Ffr\t; ht light otthe devastation caused by Hurricanes Rita
... _, I:.: .~ - ","'4e ,. : ,~~., _E-" j ," , .' '" •

358n~ . • ,~.(. >. "

.vv:9A,Oppos~tipn at 3;J(. ,...... .

359 WCA Opposition at 39-40.

360 WCA Oppos~tion at 40. WCA states that for purposes ofthe co-channel height benchmarking rule, the distance
to t4¥.pQrd.erused in ~e fo~ulaD2/17.,:shljlyld be ~e di~tance to tbe'border ofthe BTA in issue.'.. . . .

36\ BR8IBBS 2ndR&O;21 FCC Rctl~at ~762 ~383. ... .
",' • ) " _ 0; • ,

3~2 BRSIEBS2n4!:R&'O, 21 FOC Rc.d ·.at 5762,~ 383.

363 Se~,: e.~;'S~~a~e}Jo~~ee .pn lf~nle~lW? Sec~ty and Gqvernmental Affairs, Hurricane Katrina: A Nation Still
Unptep~etl".~O~~.Cong;, ~~ §:~s~.. (2906). .

364 See, e.g., Chevron Announces Record Setting Well·Test at Jack (Sep. 5, 2006),
http://.www.chevron.comlnews/press/2006/2006-09..05.asp .

365 GulfofMexico Energy Security Act of2006,'Pub.L. No. 109-432, Division C, Title I.

366 BRS/EBS 2nd R&O, 21 FCCRcd at 57.62 ~ 383.

367 47 C.F.R § 1.429(b)(3). See WCA Opppsition ~t 32-33, Sprin~ Nextel Opposition at 2-3.
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and Katrina, API's members have re-evaluated their communications needs in the Gult'ofMexico. In
particular, the oil and natural gas industry has placed increased importance on the use of rapidly
deployable IP-enabled broadband services td,·~ti~p'dtt! 1j\1th~~ermanent facilities and disaster recovery
efforts.

3611 Although a number of commercial entities cutIent\y provide telecommunications service in the
GulfofMexico through .wireless, wireline, or satellite systems, we are concerned that currently the Gulf
ofMexico may bean underserved area where Spectrum licenses generally are not available.369 Moreover,
some oil and gas facilities are-too far from shore to receive wireless services from land-based providers.37o

We -agree with API that licensing BRS spectrum in the Gulf will encourage service providers to explore
and offer new services in the underserved Gulfregion.371

125. Second, API persuasively argues that the 2495-2690 MHz band is one of the few bands
available and adequate for operations in support of off-shore oil and gas facilities.3

?2 With respect to
IndustriallBusiness licensees, the 1850-1990 MHz band, the 2130-2150/2180-2200 MHz band, and much
of the spectrum previously available in the 2.4 GHz band, have been allocated for other purposes.373

Although spectrum in the 900 MHz band supports relatively s1)ort distance, narrow band point-to-point ­
and point-to-multipoint systems, APInotes that, above 900 MHz, the next band with a substantial amount
of available spectrum is found at 6 GHz, which API contends is not adequately suited for use in marine
environments such as the Gulf.374 Moreo~er, pfoduction platforms are often separated by too much
distance to support use of 6 GHz speetru'm for point"-to-poinf systems.375 While many energy companies
and service provider.s have deployed systeins in the Part 15 bands, 'according to API, these frequencies are
quickly becoming saturated and unsuitable for critical applications.376 Because of the critical role that

368 API Reply at 5.

369 API PFR at 8.

370 APIP~ at 7. API ~it~s data from theMin~rals MaDllgement Sel'Vice of the United States D~parbnent ofthe
Interior that indicatesthat.tftere ar~;~prQ?p~tely 4QOOoi18J)d natural gas platforms in th~ Gulf, 954 of which are
manned. About 152 comp~t';scpnC\~cti~'psiness7i.n,th.e. Gu\f,~ll;lted ,to oil and natural gas production, and 23% of
U.S. natural gas produption and a:pptQJdni~~ely 30% 9fU;.~.. oil prQducQ.0ll oC,curs in the Federal portion of the Gulf
ofMexico. APl states thatt this acti:vity-is expanding, especially in the deepwater regions of the Gulf; as of April
2006, there weJ;e rep<.?rtec:llY ~4 ~~lls -1;J~~ng drj~w ~n GUIf'YI,a~r~ for explQration purposes, and several parties have
sought te 'establish 'gl( ·:t'i~ti8:nrpllinl"iilthe1JWa~rs~f~tii~_,.~ulf~y WN~hJiquefied natural gas could be imported
iilt~~e U~. S~ine,~§:., eS¢1>W:~lls'~et~ loca~~ in,al-eas1wlfhl

waretra~pths.upwards of 1~00 feet, while 11 were in
water'depths of.~O.OO feet or greater, lUld exploratiQn.-welis have been drilled In record water depths of over 11,000
feel API.states that the distances ,these facilities are located from shere eliminate the possibility of receiving service
&orn land-based providers. [d.

371 API PER at 8.
o , .. ~ I

372 W,e note that·the"t:1~mmi.!lsion'~as established's~rv:ice areps in'the 'GulfofMexico in the.AWS band (1710-1755
and 2'PO-2155~:>\whieh was auctioned in 2006, and the 700 Mazhand (69.8-746, 747-762 and 777-792 MHz),
auctioned in 2008. S.~e In re Adv~ced Wireless Services in the 1.7 6Hz and 2.1 GHz Bands, Report and Order,
WT DO,cket No. 92-353, 18 FCC Red 25162, 25177'140 (2003) (A,WS-R&O);· In the Matter-ofService Rules for the
698-746;- 747-762 and777-792 MHz bao,ds, Report and Order and Further Notice ofProposed Rulemaking, WT '
Daal.Ct';t No;!:06,.d·50;- Z2mO@Rcd,SeM, 8085J!j['49 (2007) (7(JO'MJ.i~'R&O' &FlVPRM). Nonetheless, 'we believe
that 'the petentiaIroav~a~ility of G~lf o~Mexicq service areas in these bands does not reduc.e the public interest
benefit ofestablishing a Gulf ofMe~co service area in this band.

373 API PFR at 8.

37~ API PFR at 8.

375 API PFR at 7-8.

376 API Reply at 5.
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communications plays in ensuring the safe, effective production of oil and natural gas in the Gulf, we find
granting API's petition is in the public interest,371 .

126. With tes\1ect to setting theboundary ofthe Gulf Semce AIea, we agree withWCA and
establish the boundary at twelve nautical miles from the shoreline, as we proposed in the Gu{fNPRM.378

Establishing the bOWldary ofaGulfService Area at this point will ensure that land-based providers can
provide service to land-based areas near the shore, which would not be the case were we to establish the
boundary at th~ shoreline, as providers would need to limit their signal level at the boundary. We believe
that this approach is a balanced resolution ofthe matter and also is consistent with the rules for other Part
27 services.379 While API originally recommended that we establish the boundary at the shoreline, we
note that API "no longer opposes establishing the boundary ofthe Gulf Service Area at 12 nautical miles
from the shoreline to the extent that doing so would allow the Commission to move towards the greater
objective of licensing the 2.5 GHz band in the Gulf.,,380

127. VIe accept API's proposal;381 unchallenged by other commenters, that the Gulf Service
Area be divided into three zones for purpo:;;es oflicensing. In response to WCA's concerns, we clarify
that the Gulf Service areas will· exclude any area currently occupied by an incumbent BRS station. This
approach is consistent with other areas, where BTA authorization holders may not operate in areas.
occupied by incumbent BRS stations?82 Finally, in light of our decision to set the boundary ofthe Gulf
Service Areas.twelve nautical rpiles from the shoreline, we fmd no basis for considering WCA's proposal
to flstablish a Gulf Coast~lZone where both the land-based BTA licensee and the Gulf ofMexico licensee
mayoperate. We note that when land-based licensees previously had overlapping service areas, such
overlap often made it more difficult for both licensees to provide service.

128. We agree with API that the Commission's existing technical rules should be applied to
the Gulf Service Afeas, and can easily be utilized to resolve any interference problems that may arise on a
case-by-case basis. Ducting is not a phenomenon that is limited to the GulfofMexico, and the record,
does not support separate or special rules only for the Gulf. Using our existing rules has the benefit of
treating all service providers equally: while land..based licensees will have to protect the service areas of
Gulf-based licensees, Gulf-based licensees will still have to meet signal strength limits at the borders of
their service areas, protecting land-based licensees. WCA has not shown that Gulflicensees are incapable
or unwilling to work out interference problems in the same manner as other licensees. In addition,
utilizing our existing rules will provide Gulflicensees with the flexibility necessary to provide service,
which would pot be-the case weFe weto'adept WCA's pFoposed rule provisions. Gulflicensees will still
have to meet signal strength limits at the borders oftheir service areas.

129. Finally, with re:;;pect to API's proposal that we also consider whether rules authorizing
BRS sel}'ice in the offshore area~ ofthe Atl~tic and Pacific Oceans may be warranted,383 we see no
reason ta address this issue at this time. API cORcedes that there is currently little need for licensing in

371 API Reply at 4-5.

378 See GulfNPRM, 17 FCC Red at 84531f 18.

379 See 47 C.F.R. §§ 27.6(a)(2), 27.6(c)(2)(i)-(ii), 27.6(h)(1)(i)-(ii).

380 Ex Parte Letter from Jack Richards, Counsel for API, to John J. Schauble, Federal Communications Commission
(dated Jan. 10,2007).

381 API PFR at 15.

382 See 47 C.F.R. § 27.1206(a)(2).

383 AJ?IPFR at 17.
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these areas.384 Should circumstances change, API and other interested -parties are welcome to teturn to
the Commission with amore fully developed proposal.

K. Leasing

1. Automatic Renewal Provisions in EBS leases executed before January 10,
2005 .

130. Background. Clarendon and IllTN ask the Commission to reconsider certain issues
regarding EBS excess capacity leases. Clarendon asks the Commission to clarify whether automatic
renewal clauses in leases entered into before January 10, 2005 may be interpreted to extend the length of
the lease indefinitely.385 This situation arises because of the effect of the Commission's decision in the
BRSIEBS R&O (applying the rules and policies of the Secondary Markets proceeding to EBS excess
capacity leases entered into from January 10,2005 until July 18,2006) on the interpretation of a
boilerplate clause frequently used in EBS excess capacity leases.386 The boilerplate clause can be
interpreted to permit automatic one-year extensions indefinitely, if the Commission revises its rules to
permit leases to be longer than 15 years.387 According to Clarendon, some lessees argue that because the
length of leases entered into from January 10, 2005 to July 18,2006 was unlimited", leases entered into
before January 10,2005 may be extendedjndefinitely by operation of the boilerplate clause.388

Clarendon, however, states that it is unsure that this interpretation of the boilerplate clause is an accurate
reflection of the ComInission's decision in the BRSIEBS R&O because of inconsistent statements made by
the Commission in the BRSIEBS 3rdMO&O concerning the length of EBS leases entered into'before
January 10,2005.389 Thus, to determine theoIease term for EBS leases entered into"before January 10,
2005, Clarendon asks that the Commission reconcile its statement in paragraph 266 that "the length of the
EBB leases entered into between January 10; 2005 and [July 18, 2006] was not limited under the
Commission's Rules" with its statement~ paragraph 269 that leases entered into before January 10,2005
"would be grandfathered under the ,then-eXisting EBS leasing framework, thus, such leases would be
subject to the ,existing 15-year lease limitation.,,390 Clarendon notes that a state court has found that an
EBS lease could not be interpreted to give a lessee a perpetual 'lease.391

"

384 API PFR at 17.

385 Clan;lndon P.F.R: 'at 2-,8. CI~ndon prevides the following example of such a provision ~om an EBS excess
capacity lease agreement:

Subject to the provisions for earlier termination contained in Section 10 hereof, this Amended Agreement will
extend fw::·{aY~an 'initial terti1:'of fi:ye (5) years from the Effective Date (the ''Initial Term"); (b) two additional terms
offlve (5) :years eacj:i,t(each a '~Renewal Term",and collecti\'ely, the '"Renewal Terms") unless [lessee] notifies
[lessor] at leas~ qinety,(90) d1lYs before the end of the Initial Term or the First Renewal Term, as the case may be,
that [lessee] elects not to extend this Amended'Agreement for the upcoming Renewal Term; and (c) should the
BCC during ~e Initial Term or,anY Renewal Term revise its rules and policies to allow the length ofleases of
ITFS exceSs'~paci~ to extend beyond'fifteen (15) years, such number of additional terms of one (1) year
each as are permittedby the FCC•••(emphasis in original). Clarendon PFR at 3-4.

386 Clarendon PFR at 4-5.

387 Clarendon PFR at 4-5.

388 Clarendon PFR at 4-5.

389 Clarendon PFR at 4-5.

390 Clareodon PFR at 2-4. See alsQ BRSfEBS 3rd MO&O, 21 FCC Rcd at 5715-5716n 266, 269.

391 See Nextwave Broadband, Inc. v. Saint Rose Church Schools, Order, Superior Court of New Jersey, Mercer
County, Chancery Division, Docket No. C-53-06 (June 16,2006); Clarendon PFR at 7 n.5; HITN PFR at 70.12.
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131. HITN asks the Commission to void EBS leases for one-way only video services entered
into prior to the release of the Two-Way Order in 1998.392 In addition to the boilerplate.eIause described
above, HITN contends that these leases also contain an unknown start date; thus, not only has the lease
term been extended in perpetuity, it has not yet begun.393 As a result of the operation of these two
clauses, lllTN atgues, many operators have wareheused spectrumfor more than ten years without
\;\toviding setVice to the 1?ublic or lease pa'Yments to tbe \ieens:eesllessors:94 And, BIT'N surmises, lessees
intend to continue warehousing'spectrum 'to pllessure licenseesllessors who want to take advantage of the
new rules into unfav.orable lease-negetiatiens·er costly Iitigatibn.3,95 HlTN further surmises that lessees
laferusing the.May1, 2011. Isul)s~tialJse1iVi(?e~deadIine to fuf.ther pressure Iicenseenessors to renegotiate
their l~as'es:~ithin:lthemext fewlyeaJ1s~96 WN tequ!'sts·that, given the present inability of operators to
lauiich'~&0.perat.e· gewwireless caQle wde9'sy,~teItiS' on the maJority of this spectrum band, the
CqininissioI1 lshorild-declareivaiQi aJ.ltlegacyiVideo,.anly'leases entered into under. pre-1998 rules, the terms
f ' hi h L ' . • . ," d 397 'o W ~ ":,uave ne~eF-commence . ' . ,

~, J

'. ' . 13,2; '.... O~1lJ;Wire{:cmN, NM.; ~~~I!) ,suppeit,the petitions of Clarendon and HITN and ask
, th,a~~~ft~omptiss~!l?~'bt~~ i~]f'Qsitien on'~i1e~er E~S' excess,bap~city leases entered int~ bef~re
January l(!), 20e5~:eaq belnterprefed to mn 19. p~rpetulty.398 Olearwrre states that although It belIeves that
th~,Ce~sslon should Bot b~cpme involvell iiI the interpretation of terms ofcommercial agreements
~uch~as:"EBSi~ease§?,.it's.t:rQngl¥f3gree§'wiili:Clar~n~6nltliat~the Commission should declare such an
inteJ.Pretl{1;jenl~jl"Vi~J~tielh~f p1i~Ii.c·peliey. 3~~ -:IMWED-also supports Clarendon's and HlTN's petitions
c(jQ~en;rirtg lle""as~~1imitatIens.~: ' , . .

'\

··,~l~._ .
, '" ..' ~,- ,

"" .'1 f' 4."!!i " '. I '; " , ,~

, i-a@.. , W~,:;W,G'A!:.sJ?tint Nexte1; ;and BellSe.uth oppose the petitions and argue'that the
C~nu:ul.§~iQn.;&h9P~~1)ne.t~b~c~me:involy:ea 'inth-e,inte11preta~on of,private contractual agreements.401 They
• 'N.T th .Jr" 'd-JL _'1: d":' ,.'I'f d'" di 'd ali ed -. 402 B lIS th furth dar.~, 'r1!t iDm.:vrJ. u<i»~~-.&gtee:rnents (nee ;In w: u z, :.scliUtiny. e· ou, er argues, as oes

SPF:i}lt!t!.'J~~t~~ 1tJja:t;p.n~f.w~y·vJIhQ,Ie.3SesKma¥ net be·~ebsolete.as"HlTN describes because if there is
~ .~

, lI",

, '
," ,

~, .

392 HITN PFR at 6 and 7 n.12.

393~~PFR: at 7d '~~iares'{tQi)f' - ~r1Jap~'(tn~l~gest licensee 9fpBS spe~~m, it is ~uty-boun4 to bring this
situlj.tiQIt to the~attenttQqWf1fhe C~f~ , ' :" ':$~9i:e, HtTN ~tares that it is not askibg the Commission to
ext:ric~~ ,i~ ~OllJ.s.B~C~~ 1~~~es!~~tJ.~ r '~rS,~!¢S tI).at,it has ,no, leases for ,any of its 70 stations that
c~~tain,-these 9pe-sJ4~ijJ~.I!~e_cla~§c~s.~·: ~ ~ ~pJ~~a.t'B-~.:',.·

394 H!TN'PFR.at 7 n..12.,~ s~tes;th~~the~~ !l!ms~s ,have an unknewn starfd~~e because the initiation of the tenn
i~l~g~eft:~ ~~19~J!lP;le!l~~~rh~: of¥wii¢l~~~c,~pl¢ ~t~?/.~~rvil!ell, ~onS,4:uc~on o.fth~ wireless.ca~le video system, or
selWlce pro\P.sl.~p. .oftb~first wIrel~~s..~a~~~rJd~~~1>S~f.lber - none,Qf which, In the vast J;IJ.!yonty of cases, ever
.'e,e~UJJJ:t;dHm~,wbicbrnew cannot o;qClg;. JliPiN~JtR;"at'7 n.12. "
395 ijITN Reply at 9:' ",', :,

• f ,,).

3~HITN Repl)l'at 9.

397 HlTN'PFR:~t 7 0'.12.. . ;, ,-

~~:~Je~~OJpp~sitiOri af.,9, C~~~9pJ!o~~on'atJ5~6, ~D'Opposition at 6.

39~ ~iearwire Op'position at 9. .

400~ Opppsition at 6.
" ,

401 W~'O~positi?n,at 6-7, WGA Opp:esition a~ 24-25, Spririt Ne;&telppposftion at 18, 'BellSouth Reply,at 4-5'.

402 weA*(!)ppo~iti()n ~t 27,ijellSllrp1h,.Relt1y a~ 5, Sprint NexteIRegl,)l'1 at'~J.
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sufficient demand for these services, the Commission's Rules provide BRSIEBS licensees with the
flexibility to provide these applications.403

. .

134. "Discussion. The Commission's policy regarding the length of EBS leases has evolved
since it first pennitted EBS licenseesto lea.se e~cess capacity in 1983. Originally, the Commission's
policy prohibited an EBS licensee from executing a lease agreement that extended 'beyond the lO-year
license tenn because such provisions were viewed as inconsistent with the tenus of the license.404 In
1995, however, the Commissiqn changed its policy to permit anEBS licensee to epter into a 10-year lease
agreement without regard to. the duration of:the licensee's license tenn, but required the lease to note that
such an extension was ,contingent on th~. fenewal"c;>.fthe license.405 In .1998, in the Two-Way Order, the
Commission again changed-its,palicy. and p~mU~d an EBS licensee to enter into IS-year lease
agreement, ~d again I;~~ed 'that th~ lease specify that sllch an extension be subject to the renewal of
the underlying license.4O The Conmiission also grandfathered existing EBS excess capacity leases
entered into before March 31,1997.407 In ZOOO, in the Two-Way Order on Further Reconsideration, the
Commissian further grandfatheFed lIDS eJlte~ss capacitY leases-entered into before March 31, 1997 that
contained an automatic renewal elausethat-wauldbe effective after March 31, 1997, provided that the
total tenn'of the lease did not exceed 15 years.408

'

135. In 2004, in the BRStEBS R&D, .tt)_e Commjssion applied the Secondary Markets rules to
EBS excess capaQity l~ases e~e~uted between January 10, 2005 and July 18, 2006. In 2006, in the
BRSIEBS 3rd MO&O. the Commission modified the application of the rules and policies of the
Secondary Markets proceeding to EBS leases.409 With regard to EBS leases, the Commission stated that
although the ,rules and~policies of the SecortdaryMarkets proceeding applied to EBS leases, EBS
licensees mayt.enter into an excess capacity· lease agteement fo-r 30 years so long as the lease agreement
ensures that ~BS lie:epsees retain thetrighde:.review their educational use requirements at year 15 and
every 5years tber,eaftet:410 _Moreover, the Commission pennitted the use of "rights of first refusal"

403 BellSouth Reply at 5-6, citing Sprint Nextel Opposition at 19..

404 Amendment ofPart 74 of the Commission's Rules with Regard to the Instructional Television Fixed Service,
MM Docket No. 93-24, Report and Order, 10 FCC Rcd. 2907,2914lJI 38 (1995).

405 Amendment ofPart 74 of the ~ommi!lsion's Rules with Regard to the Instructional Television Fixed Service,
~1>ocket ~8;'9.3-24, ·.8~PQrt ari.tL 6tder.. lQ FCC Red: 2907,2914' 38 (1995). . " .',.. '-, ~

406 A:me~dmep,t af Patts":21.land 74"to Enj1ble Multipoint'Distrib~tiol) S~lWice and Instructional Television Fixed
Service Licensees to Engage in Two-Way Transmissions, MM nacket'No. 97-217, Report and Order, 13 FCC Red
19112, 1.9~83-1:~18.4 B 13~-134 ~1,998) (Tw~-~~ Order).

407 Two-Way Order, 13,Fe9'Rcd,~i.191811·' 130. See-also J\mendment'ofParts 1,21 and 74 to Enable Multipoint
DistributiOli.Setvice, and ,wstrUcti'6"Iia1:Felevision>iFixed Service Eieensees to Engage in Fixed Two-Way
Transmissions, MM Docket 97-217, Report andOrde'Ton' Recon'siJtiratlon, 14 FCC Rcd. 12764, 12791 , 59 (2000)
(Two-'Way Order on Reconsidertition~. The Commission originl\l1y declined to grandfather leases subject to
automatic renewal after March 31, .19~7'because grandfathering these leases could have pennitted them to continue
in perpetmty'under the toles adopted.'prior to the Two-Way Order. The Commission reversed this decision when tile
petit,ion!?rs assw:ed the Commission that the le~es that would be grandfathered could have a total term of ten years.
Amendment of:Parts 1,21 and 74 to En~ble MtiltipointDistribution Service and InstructiOlial Television Fixed
Service Licensees to Engage in Fi~ed 'Fwp.-Wa)'~Transmissions, ~D.ocket 97-217, Report and Order on Further
R(!consideration and.Further Notice ofProposed"Rulema!dng, 15 FCC Rcd. 14566, 14569-14570 lJI 11 (2000) (Twa­
Way Order Further Recon)•

408 TwO,-Way Qrder Further Re~on., 15 FCC Rcd at 14569-14570' 11.

402.JJR8IEBS.Jr(J,MO&O, 21 FCc.Rcd at.5.715·CJ[ 266. '
, ' ,

410 BRSIEBS 3rd MO&eJ, '21 FCC Rcd at 5716~1JI,f268.


