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clauses, but prohibited the use of automatic renewal clauses.411 The Commission then clarified that the
length ofEBS excess capacity leases entered into between January 10,2005 and July 18,2006, was not
limited because such EBS excess capacity leases were entered into under the Secondary Markets rules
and policies.412 The Commission reaffimied'that EBS excess capacity leases entered into before January
10, 200$ are grandfathered under the "then-existing'EBS leasing framework, thus, .such leases would be
subject to the existing lS-year lease limi~tion."'n3

136. We first turn to the question·of whether EBS excess capacity leases entered into before
January 110,..2005'may;,be interpreted.Gonsistcnt with the Commission's Rules to last indefinitely. We
JlgJJee wi~ s'Drint Ne?'itel; WqA, ~:'BeIlSou.th; ,and WiiMAX that we should not resolve this issue by

'.' .W~JiP¥J.!:IDg lliFiv~~:'~Q:ntraQtq~ agr~mentS. ;Th~'interpretap.on ofprivate contractual agreements is best
le~ td:~ID~' inmv,i4g~~~te~0~ and;/ther¢'ore, we reject the liecommendations of Clearwire, IMWED,
'ifW.~lGlatenden tOfl'b?l1L:~pch\arl~tel!p.retation to be a violation of public policy. The resolution of this
iss:p,~~ hQweve.!',.4i~esJJnpl depeild\oJl~the ,appliGation of that particular principle of administrative law. This
~~_~p~ iM.:e..sol~~d~~¥"bl~~J,)d~g~the .rule~ and ~oliQies.adopted b~ th:e Commis~ion in the Two-Way Order; .
~e·BR8ID8.StR&i.q;tIDJ.d~ijle BIl81~BS 3rd MO&,O. The Comnussl0n stated m the /JRSIEBS R&O, and
reiterated in the BRStEBS 3r4IM(fl&:O,.that.EB-S leases executed before January 10,2005 are limited to a
teJl(n:of l'5 years from·Ute date'of execution. To the extent that these leases contain an automatic renewal
ola,lJSe;fSbch1easesi:are'grandfathered'after January 10, 2005 iHhey have an automatic renewal clause

;{~ffeG,tiv~!afte~~~an1:1~"liOf 200S,onl:¥ to the extent that such leases do not exceed 15 years in total length
(inQluding the automatic renewal period(sn. ·This decision is consistent with the Commission's decision
in the Two-Way Q..rder onReconsideration. Thus, these leases cannot be extended'in perpetuity. To
:ftn;tber.clarify., lease .terms for EBS leases .entered under the rules and policies of the BRSIEBS R&O
-(those entere~d "into~between January 10,2005 and July 18,2006) are not limited by the Commission's

. :rul~,(but are,s.ubject tetJJelevapt stateJaws liJ:ri\ting tlielen~ of contracts). Leases entered into under the
, FUl~s' and poIiQles.oJ the BRSIEBS 3rd MO&O (on or~r July 19, 2006) may be up to 30 years in length,

sgJ9n!iias ihf~BS~11.~ens-ee ~~iain:s tlfe right'at year 15 and every 5 years thereafteI: to review its
edtlcatiaiiaI needs.' :.ff.. ..

'. '-"'.f:':", .

. .£37: ., We·.,tfext:turn to' tI,e'~~estioh of whether the Commission should void EBS leases for one-
. ·-~~liy.tonlY'vi'de0 se-ryit~s'teiltered into'pridt'to tile release'ofthe Two-Way Order. While we are concern~d

b¥~tlte situatiO'li~de~9ribeaby mrrN~ .we do:not lUlve1the ~uthority to void contracts executed by two
pfllV,~e'lparti~~tn1i~l)ttHell.~,*s'q~ ihdi¥idria1fstates,-SWe ~s~ agree'with Sprint Nextel, WCA, WiMAX, and
13~ll~eb.lJ:a;:~~t(eV:~1fWecol11\i·voidtprfvate'C:-diitta<,:tS,-su~h an action would deter private parties from
,entering iiitQ;'spectmifu-leasing~agreeDients· not.:ei1Iyiii the 2.5 Gl'Iz band (60 percent of which is licensed
to ijB'S'\erifities~~ :})~t-atso'm:otlt~r banuS-aS"well, thus creating uncertainty among all parties that have
entered into or.are-,corl~mplating agreements under our Secondary Markets rules and policies.414 We
find, h9wever, that the alleged unknown ~tiut date is contrary to the rules and policies adopted by the
ColWIlissioI,lin the Two-Way,Order, whieh~limited the term ofEBS leases to 15 years from the date they
a(elexecu~ between,the parti~s. Aqy other interpretation of the Two-Way Order would permit the
w!U'ehQusing of valuable spectIiU.m. fot dee~des and is contrary t«;> the underlying purpose of the rule.
Therefore, we. conclude 'that video~only leases executed more than 15 years ago have expired under the
te~s9f the Two-Way Order. Aggrieved EBS licensees subject to these one-way only video lease
§lgreements that-have not yet e~pired must renegotiate them or pursue contractual remedies through the
State' coUFts or thr~ugh aB alternative disp~te resolution process.

411 BR;SIEBS 3"dMQ&O,21 FCCRcd at5716:~270.

412 Bll.SIEBS 3rdMO~O, 2J rCc Red at 57161)[ 269.. ... " ...

413 ·:B.~~IEBS 3rd MQ&O, 21 FCC f{ed at 57151)[ 266.

414 WiMAX Oppo,sition-at 7, WCA Opposition'~t27, Sprint Nextel Opposition at 22-23.
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138. Background. In theBRS/EBS 3rdMO&O, the Commission amended Section 27.l214(c)
,to clarify that the BBS licensee/lessor could '~urchase or lease dedicated common equipment used for
educational purposes in the event that the spectrum leasing arrangement" was teAIDinated by either the
EBS licenseenessor or the lessee.41S WCA asks that the Commission amend Section 27.1214(c) of the
Rules to further clarify that a lessee of EBS spectrum has the option of offering the EBS licenseellessor
either the actual equipment used on its own channels or comparable equipment 0[1 ter:mlnation of the
lease.416 WCA maintains that it appears that the:rules adopt¢d in the BRSIEBS 3rdMO&O require the
lessee,to offer the EBS licenseellessor the actual equipmentdeployed by the ,lessee, including equipment
shared among multiple licensees within a single system, which is inconsistent with Commission policy.417
WCA maintains that Commission policy has recognized that lessees of EBS spectrum, by necessity, must
cobble together spectrum from multiple licensees and· therefore. the equipment used in the system will not
be devoted to a single licensee.418 Therefore, WCA asks that the Commission amend Section 27.1214(c)
to permit the lessee the option of offering the EB'S licenseellessor either the equipmentactually used in
the system or comparable equipment on termination of the lease by the EBS licenseellessor or the
lessee.419 WiMAX, CTN, and NIA supportWCA's p~titiOIl. on this issue.42o

139. Discussion. We agree with WCA and the.other parties that the proposed rule change is
an a,ppropriate modificatien that reflects t~e fact tlu~t equipment is often shared among multiple licensees.
We therefore QIIlend Section 27.1214(c) of our Rules accordingly.

L. Substantial Service

'I. Credit for Disco~tilJu.edSerrice

140. 'Background. BellSou.th asks the'Commis~ion to permit a licensee to demonstrate
substantial service by showing that it met a sa.f~ harbOr at anytime during the license term - that is, that
licensees be permitted to use past-discontinued service to meet the substantial service standard.421

BellSouth ar8':1es tbat the Commission's decis~(jn, in ~eBRS/BBS 2nd R&O to permit past-discontinued
se~jc~ to be ~onsiderecI as just a factor in 'meeting the substantial service standard is inconsistent with the
~oinInj~~ion's. de~i~~!1 ~ thelIR$m.!J~ R&.~i$Q,~!\n:H9~fe ..the,discontinuance of service.ml~sand ~~rmit

, ~ce~see~ 't~.g0·d.~K-a~-!,g.~~·tran&~ypn~4~ ~~~JJ§-~H;~~,~sP aJ.'gu~s ~at ~e record S~PPQrts Its pos~tion
be.9~}!s~FQ,IPW~~~frsf'¥t(j)f¢ ~r.~)etl)atwou~q~{lF~?~1~4g~.I,:.ast-dlSC?ntinu~d.sex:'lce as supstantial
~e1]~~e:!~th.eS1~!U11;a W1etb.at 19,ok,e<40nliY ~t a,s:~.'J?~ho,t:~~p ~~.a particular po}nt m the, term.423 .
B611,~,outh ~~,~ (fites as support a W'FB d~i~iqn \\lh~r~ .a microwave licensee met the substantial service

415 BRSIEBS 3t8 MO'&O, 21 FCC Red at 5717 Cfi272~ ,
416 ' .WCA PFR~t 13-1$.

417 WCA PFR at 13-14;'

41fWCAPFR~t 13-14.

419WCAPFRat 13-14.

420 WiMAX Opposition at 14, CTNINIA Opp~sition at 4.

421 B~llSouth PFR at 1-2.

422'B~liSouth PFR at 3, 5.

423 BellSouth PFR at 5.
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standard because it satisfied a safe harbor during its license term.424 BellSouth argues that it relied on the
Commission's decision in the BRSIEBS R&O by curtailing its legacy wireless cable video services and
investing in pioneering tecbno\og)' testing alid,matket tdals:25 BellSouth. argue~ that the Commission
cannot achieve its goal ofradically changing the services offered in the 2.5 GHz band if licensees are
forced to continue legacy operations solely to preserve their authorizations.426 In supporting BellSouth,
Ad Hoc MDS Alliance explains that using prior service as just a factor in a substantial service showing
particularly disadvantages BRS Channels 1 and 2/2A licensees because those licensees were in limbo for
more than a decade when the Commission announced plans to relocate them from the 2.1 GHz band in
favor of AWS.427 In opposing BellSouth, Clearwire argues that the Commission struck the appropriate
balance in the BRSlEBS 2nd R&O between spurring broadband deployment at 2.5 GHz and considering
prior operations and other factors in adopting substantial service requirements.428

141. Discussion. In the BRSIEBS 2nd R&O, the Commission adopted a substantial service
standard, with safe harbors, as the perfonnancerequirement for BRS and EBS licensees in the 2495-2690
MHz band and required BRS and EBS licensees to demonstrate substantial service no later than May 1,
2011.429 In addition, the Commission stated that it would consider prior service, even if discontinued, as a
factor in determining whethex: a licensee met the substantial service standard, but stressed that the most
significant consideration in evaluating substantial service demonstrations is the, licensee's current
service~3o ,

142. We decline to grantBellSouth's request to permit past-discontinued service to be used as
the sole factor to demonstrate substantial service. The Commission adopted a substantial service standard
to ensure the prompt delivery of service to rural areas, to prevent stockpiling or warehousing of spectrum
by licensees or pennittees, to promote investment in and rapid deployment of new technologies and
services, and to facilitate the availability of broadband to all Americans.431 Permitting licensees to
demonstrate substantial service by using past-discontinued service alone would not achieve any of these
goals. Nevertheless, the Commission, by permitting the use of past-discontinued service as a factor in the
substantial sefVice determination, struck the appropriate balance between encouraging broadband
development in 'the 25 GHz band and recognizing that licensees were permitted to discontinue service in
~ticipation of the:.tr:ansition to the neW band plan and technical rules. IT we were to adopt BellSouth's
recommendation, we would permit licensees to forego providing any service in the 2.5 GHz band from
January 10, 2005 '.(th~ date licepsees wer~:p~nnitted to ,discontinue service) until beyond May 1,2011 (the
date licensees must demonstrate subsJantial~service under the new rules). Moreover, we note that the
Commission gave'licensees adaitiomlI fleXibility to meet the substantial service standard by adopting five
safe harbors applicable to BRS and EBS licensees (one safe harbor applicable solely to EBS licensees)

424 BellSouth Reply at 3, citing Biztel, Inc., Memorqndum Opinion and Order, 18 FCC Rcd 3308 (WTBIPSPWD
2003).

425 BellSouth PflR at 4.

426 BellSouth PFR at 3.'

427 Ad Hoc MOS Alliance Oppositi~n at 6.

428 ClearWire Opposition at 8.

42!1l{!JS~B.~ 3r~~9&O,,21 FCC:R~~:at:S720; 5733 Cj[lj[278, 304.

4~P'1P~npBS 3rd M{J&'(!), 2rFCC;Rcd at 5735CJ[ 307.

.43r'BR.SmiJs 3rd MO&O, 21 FCC~cdat 5720Cj[ 278.
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and a rule that a licensee would be deemed to be providing substantial service if its lessee was I>Ioviding
substantial service.4'3'2. • . .

2. Safe Harbors •• heaVily encumbered or highly truncat~d GSAs and BTAs

143. Background. WCA asks that the Commission adopt a special safe harbor to address
situations in which a licensee's GSA is either heavily encumbered by incumbent licensees or truncated
through the splitting the football process to the point that the licensee cannot be expected to meet current
safe harbors and comply with the restrictions on signal level at the GSA border and the height
benchmarking requirements.43.3 With regard to heavily encumbered BTAs, WCA recommends that the
Commission consider deployments within the BTA on all spectrum owned or leased by the BTA
authorization holder or its lessee.434 Specifically, WCA recommends that where a BRS BTA
authorization holder's GSA is less than one-half the size of the BTA on every BRS channel included in its
BTA license, it should be permitted to invoke a special safe harbor under which all of its lessee's
deployments on BRS. channel~ within the BTA will be considered.435 With regard to highly truncated
GSAs, WCA recommends that an incumbent BRS or EBS licensee be deemed to have provided
substantial service when the GSA for all of its channels is less than 1924 square miles in size (i.e., is less
than one-half of a 35-miie radius circle) and the licensee satisfies one of the safe harbors in Section
27.14(e) of the Commission's Rules (adopted by the Commission in the BRSIEBS 2nd R&O) in its former
PSA (including areas that are within overlapping co-channel incumbent GSAs licensed to or released by
the licensee or its lessee).436 WiMAX supports WCA's position, and CTN and NIA support WCA's
position with regard to EBS Iicensees.437

144. Discussion. We agree with wci\. that it is appropriate to give some relief to licensees
whose GSAs are heavily truncated to remedy a situation created by several factors. First, for BRS BTA
licensees, this situation arises because the Commission auctioned a substantial number of BTAs that were
so heavily encumbered that it is difficult for the BRS BTA authorization holder to locate a station
anywhere in the BTA lind provide interference-free service and the necessary interference protection to
incumbents' areas.438 Second, for BRS.and EBS site-based licensees, this situation arises in a limited
number of situations (particularly among EBS stations that tend to be more closely spaced than BRS

432 BRSIEBS 3rd MO&O, 21 FCC Rcd at 5726-5729 Ti 288, 292, 294~

433 WCA PFR at ii.

434 WCAPFR ~t 17.

435 WCA PFR at 17.

436 WCA PFR at 18.

437 WiMAX Opposition at 14, CTNINIA Opposition at 4-5.
::

438 WCA PFR ~t 15. In ·auctioning the BRS frequencies tile Commission stated:

[W]e realize that a number of BTA service areas may be so encumbered that the winning bidder for such a BTA
may be unable to file a long-fonn application proposing another MDS station within the BTA while meeting the
Commis.sion's interference standards as to all previously.authorized or proposed MDS and TIFS facilities. The
winning bidder's objective in bidding on socha heavilyencumbered BTA woqld likely be to purchase the
previously autltorized or proposed MDS stations within that BTA, and the bidder's goal in obtaining the
authorization for the-BTA in which it already had MDS stations would similarly be to preserve full flexibility to
make-mOdifications.

Atn~ndmellt ofParts 21 and 74 oftl}e.:Co~s!ljon'~''Rule!iWith Regard to Filing Procedures in the Multipoint
Distribution Service-and in ·the lfistniqtiorial TeleYisiQq'.fix~d Ser.vi~~ and Implementation of Section 3090) of the.
CoQiInuDicatiensAct~ .CoIqpetitive Bidding, Report and Order, MM Docket No. 94-131, 10 FCC Rcd 9589, 96561J[

.• ,j . - •

152 (1995~. WfA PFR ~t 1;6. . .
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stations) when splitting the football results in a GSA so highly truncated that a licensee cannot be
reasonably expected to comply with the restrictions on ~ignallevel at the GSA boundary and the height
benchmarking rule, and still be able to meet fi: quanntlitiVe;Sat'e harbor.439 According to WCA, in most
cases, the neighboring co-channel facilities are likely under common ownership or·lease.440 Third, the
Commissions decision in the BRSIEBS 2nd R&O to reC\.uue alicensee to demonsttate substantial set'Jice
on aper license basis" rather than on aper system basis, makes it impossible in the situations described
above for these licensees to meet a substantial service standard without a special safe harbor applicable
solelyto them.

145. Under those circumstances, we will adopt a rule allowing licensees whose GSA is less
than 1924 square miles in size to demonstrate substantial service by combining its GSA with an
overlapping co-channel station licensed or leased by the licensee or its affIliate. The licensees would
need to demonstrate substantial service with respect to the combined GSAs of both stations. As an
example, assume that a licensee offering fixed service intended to meet the six links per million safe
harbor, and that licensee had two overlapping.co-channellicenses, one of which had a GSA less than
1924 square miles in size. If the combined population within the GSAs was two million people, the
licensee could meet the safe h~or by demonstrating that it had 12 active links within the combined
GSAs of both stations. For BRS Bl'A authorization holders, we will adopt a similar rule if the GSA of a
BTA authorization holder is less than one-:halfof the area within the BTA for every BRS channel. While
the rule text is different from what WCA proposed, we believe the adopted rule provides the relief that
WCAseeks. .

M. EBS Eligibility

1. Nonprofit Educational Organizations

146. Background. IllTN asks the Commission to make minor changes to conform Section
27.1201(a)(3) of the Col)llllission's Rules to the changes made by the Commission in the BRSIEBS 3rd
MO&O.441 Section 27.1201(a)(3) permits the following entities to be eligible for EBS licenses:
accredited educational institutions; governmental organizations engaged in the formal education of
enrolled students; and nonprofj.t organizations whose purposes are educational and include providing
educational and instructional television material to such accredited educational institutions or
go~einmeptaloi:g~~tions.•442 Nonp~ofit organizations must establish eligibility through the provision of
serVice&to the enrolled students of another accredited educational institution or governmental entity.443
Secq,on'27.120·I(a}(3) requires. these non-pr.afit applicants to provide documentation from proposed
receive sites demonstrating they will receive. and use the non-profit applicants' educational usage.444

439 WCA PFR at 18.

440WCAPFRat 18.

441 On September 1,2005, in a separate proceeliing, Possible Revision or Elimination of Rules Under the Regulatory
Flexibility Act, 5 U.S.C. § 610 in response to Public Notice DA-05-1524, IllTN submitted comments seeking the
s!lIl1e revisions to the BBS eligibility requiremepts ofSection 17.1201(a)(3). IllTN notes that these comments are
directly related to changes recently made by the Commission in this WT Docket No. 03-66 and requests that the
Commission address those comments here. IllTN PFR at 9-10. See also Letter from Joel D. Taubenblatt, Chief,
Broadband, Division, WTB, to Rudolph J. Geist, Esquire, RJGLaw LLC (dated Aug. 21, 2006).
442 47 C.F.R. § 27.1201(a).
443 47 C.F.R. § 27.1201(a).

444 47 C.F.R. § 27.1201(a)(3).
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Section 27.1201(a)(3) also states that 'Tn1o recei~e site more tum 35 miles from the transmitter site sna\\
be used to establish basic eUgibility. ,,445

147. InTN asks that the rule be modified in two respects. First, lllTN recommends that the
Commission amend Section 27.1201(a)(3) of the Commission's Rules to clarify that an educational
institution may receive education-enhancing broadband services, which it intends to use in furtherance of
its educational mission.446 IllTN notes, that Section 27.1201(a)(3) of the Commission's Rules, as
originally crafted, anticipated the provision of letters from accredited schools regarding their intent to
receive and use educational video programming.447 IDTN argues that many entitie~ qualifying to operate
EBS stations will be contemplating the provision of educational content or education facilitating services
that may not include instructional video programming created by, or packaged for delivery by, the EBS
licensee.448 HITN states that in the case of broadband services, an educational institution may be
interested in receiving and using any of the following types of services at fixed, temporary fixed, or
mobile sites: voice over IP; one or two-way streamed video content; teleconferencing and remote
classroom hookups; high speed Internet or data services; and'wireless local or wide area networks.449

Therefore, lllTN notes that the requirement letter would recognize the reality, that educational content
available over the World Wide Web and downloaded at any specific site is essentially user-directed.45o

InTN argues that neither the service,provider nor the site's school administrator can preview or make
specific advance statements regarding the content that wi)). be accessed.451 According to HITN, the most
that can be said is that the services will be used in the furtherance of the receiving institution's
educational mission and will be made available to enrolled students, faculty and stirl'f in a manner and in a
setting conducive to such usage.452

148. Second, IDTN asks that Section 27.1201(a)(3) be changed to reflect the transition of the
EBS service from a site-based to a geographic licensing structure.453 Thus, lllTN asks that restrictive
language in Section 27.1201(a)(3) regarding the absolute distance from the transmit site for qualified
schools supplying letters should be based on distance from the proposed center reference point, and
should be further qualified to ensure that such school will be within the proposed geographic service
area.454 Clearwire, erN, and NIA also support a re-examination and revision of those EBS eligibility and
substantive use rules to better reflect the current permitted uses of this spectrum.455

149., Discussion. We agree with HITN that it is appropriate to update the EBS eligibility rul;es
to reflect the wider variety of services EBS licensees will use and offer. In particular, as written, the rules
contemplate video programming where the licensee will know the specific content being offered in
advance. With the prevision of 'broadband services, lllTN is correct that it will be impossible for the

445 47 C.F.R. § 27.1201(a)(3).

446 HITN PFRat 11.

447 HITN PFR at 10.

448 HITN PFR at 10.

449 HITN PFR at 10-11.

450 HITN PFR at 11.

451 HITN PFR at 11.

452 IIT.I'N PFR at 11.

453 HITN PFR at 11.

454 HITN PFR at 11.

455 Clearwire Opposition at 9, CfNINIA Opposition at 5-6.
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licensee to mow in advance what content is being accessed. We will adopt the role changes proposed by
HITN and supporte-d by commenters, in order tO,reflect the wider variety of services being used by EBS
licens~es. Furthermore, we agree with HITN th~i ii is ;~i1~tbpriate to make its prop~sed changes to the
rule to reflect the advent of geographic area licensing. We will amend our roles accordingly.

150. Background. WCA asks that the Commission amend paragraph (d) of Section 27.1201 of
the Commission's Rples to cl8rlfy tIiat coinmercial EBS licensees are not subject to the educational
programming requirements in Section 27.1203(b)-(d) of the Commission's Rules or the special EBS
leasin&" requirementlunder Se~non 27.1214 of the Commission's Rules.456 WCA notes that these changes
are"I;1~eessaI'¥ tocl~ !Jta~, alJ.hough the Cominissiell continues to regulate cominercial EBS licensees
uncler. theEBS roles~ ne-ither tJie'~n~tmctiona1 progmmming requirementS nor the special EBS leasing
'rules.apply-to commereiali,EB:Sflu~eIiSees.4;57 .I'

. ,151. Discussion. We agFee with WCA that the proposed change accurately reflects our
intel;lti~ns an4~s censistentwith the 'nature'of commercial EBS stations. We therefore amend our roles
accordingly. . j. I~ ,

" ,~, • t I , • " '

" N.' _ Mutually EX~.~ive Applications
,',

152. BackgrDund. HITN asks the Commission to reconsider its decision dismissing six HITN
appncatiQns tp cons1:rpct n.ew ~~tions as mutually exclusive with other pending new station
aP.ll~(?~tiens.~~~,. ;Fi!:st"I:IJ1iFN,8!lgues, that, a1though.it 'previously sought reconsideration of the dismissal of
'tA~~~ppJicano'ps,¥-the'G!QrnmissianJail~d to,pJ!ovi~e a reas~ned d~~sion i,p the BRS/EBS 3rdM.0&O to'
~'Sl'Q.umet,ous '~'.811mepts ,iq),d,thusf should'agam reconsider this Issue. 59 Second, HITN clmms that
the.Alit~..i§i~p.J~'dtsl»iss.:~eJ.llum~ly,excli:tsive'applications was arbitrary and capricious because the
<;o:tiiW1~s.Le.n ',f~le@. tg give, .~I(}.asoIied\ exp,lanation of how the dismissals would further the Commission's

, ,s,ta:tt{~bg03:l~, .why~th.~:Comrniss'i~n is'deviating from stated policy, and how the goal achieved justifies the
, ~ffe,ql:s"bf di~prissing the ,applic,ations.~ Third, HlTN argiles, the Commission made inconsistent
. 'statementS regarding-the'dismissal ofthe applications, and argues that the Commission should auction
thesetdiscliete,'geogFaphic\area~~toltes(jl:ve.the'se mutually exclusive applications.46

l. mTN also states that
i.t't~$»feaaY.an~}Vi:}liQgi:tb constructand:transition'sthtlans in tiider to provide wireless broadband services
i~J~ately.462 Cle~ secgnds HlTN's,po~ition that the proposed plan to auction the white space
:af'teJ1:the adoption of aU9tion.rules.. wiil' lill\it the,development of wireless broadband and educational
serV:jceS,in th~ geographic areas where the'pending mutually exclusive licenses were dismissed.463

Cle~ire argues that reinstating the applic~tions would facilitate the transition by identifying an operator

456 WCA:PFR a~ ii and 22-23. See«also WiMAX Opposition at 14 in support ofWCA's PFR.

457 WCA PFR at ii and 23.

458 HITN PFR at ii and 3.

459 HlTN,PFR at 3.

460 ffiTN PFR at 5.

461 IDTN PFR at 3-4.

462 Him J;>FR at 4.

463 Clearwire Opposition at 5. Seefalso Ex,Pa11e,:Letter from Terri B. Natoli, Clearwire to Marlene H. Dortch,
FedeFal Communications Commisstan ~fiied Nav. 7,2006) at 1.

59



FCC 08'183

that would serve as a proponent for that specific geographic m::e.a.464 Clearwire also suggests that if the
mutually exclusive pending applications are granted, ~e licepsees should be denied transition rights.465

153. Clearwire argues that the public interest wouldbebetter served ifBBS licensees were
given one more chance to demonstrate their intention to provide educational services and to facilitate
broadband deployment,466 Clearwire states that the spectrum would be able to be utilized immediately by
educators and commercial broadband operators.467 Finally, Clearwire argues that reinstating the
dismissed mutually exclusive licenses would allow the Commission to fulfill its policy objectives in a
more timely fashion.468 .

154. WCA argues that the decision to dismiss mutually exclusive applications "represents a
reasonable determination that the mostefficient mechanism for moving to EBS geographic licensing and
the auctioning of unlicensed EBS white space is to wipe the slate as clean as possible,'t469 WCA accuses
IDTN of ignoring the Commission's discretion to manage the Commission's processes through doctrines
of general applicability.47o .

155. Discussion. In the BRSIE'BS 3rd MO&O, the Commission affirmed its decision not to
reconsider the dismissal ofpending mutually exclusive applications for new EBS statio~S.471 The
Commission stated that its decision was supported by well-established Commission precedent (to dismiss
pending mutually exclusive applications when converting from a site-based to a geographic area licensing
scheme), was in the public interest (to facilitate the transition of the 2.5 GHz band), and resolved long-
standing apparently intractable issues.472 '

156. We deny WCA's request that we dismiss HlTN's petition as repetitious under Section
1.429(i) of the Commission's Rules.473 IllTN argues that the Commission neither adequately explained
whyit dismissed the mutually exclusive applications nor responded to the numerous arguments IllTN
raised in its petition for reconsideration of the BRSIEBS R&O.414. We disagree with HITN's contention
and note that this issue has twice been discussed and resolved by the Commission. In the interests of
developing a full and complete record on this issue, however, we will not dismiss HITN's petition on
procedural grounds, but will instead address IITI'N's arguments here.

157. We reject HlTN's argum~ntthattbe COJ;nmission's dismissal oftIie mutually exclusive
applications was incons,stent with prec~eD:~. ~pecifiGally,ID',J'N argues that the Commission's decision

464 Clearwire Opposition at 6.

465 Clearwire Opposition at 6.

466 Clearwire Opposition at 6.

467 Clearwire Opposition at 6.

468 Clearwire Opposition at 7.

469 WCA Opposition at 18.

470 W.CA Opposition at 18.

471 BRSIEBS 3rd MO&O, 21 FCC Red at 5703.:.5704 en 236.

472 BRSIEBS 3rt/,MO~O, 21 FCC Rcd at 5703~5704lJI 236.

473 47 C.F.R. § 1.429(i).
•

474 HITN PFR at 3.
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in the BRS/EBS 3rd MO&O was based on the Maritime Services Order,475 (where the Commission froze
the acceptance of new applications while changing service rules from site-based licensing to geographic
area licensing).476 HITN argues that the MaPiti»t~ Seniil:~s Order misconstrued the D.C. Circuit's holding
in Kessler v. FCC~11 A.ccording to HITN, Kesslerholds that while the Commission does have procedural
rights under the APA to institute application tiling freezes in the name ofadministrative efficiency and
convenience, it may not take away substantive rights of which parties are entitled to have applications
processed that have been accepted for filing.478

158. We disagree with lllTN's analysis of Kessler and agree with wCA's analysis.479 In
Kessler, the D.C. Circuit found that Ashbacker480 procedural rights apply to potential applicants whose
applications would have been mutually exclusive but for an application filing freeze.48 Here, however,
the implementation of the filing freeze on:April 2, 2003 (the release date of the BRS/EBS NPRM) had no
effect on the mutual exclusivity of lllTN's applications.482 Those applications had been pending for
years, unable to be processed, because the parties could not privately reach a settlement to resolve mutual
exclusivity. When the Commission initiated a rulemaking to develop a new, more efficient licensing
scheme, it dismissed all mutually exclusive applications that did not have a settlement.agreement on file
with the Commission by April 2, 2003.483 The Commission's decision was not only consistent with past
Commission decisions -- such as the dismissal of pending mutually exclusive applications when
transitioning the-paging industry, the maritime industry, and the 39 GHz band to geographic area
licensing484

-- but also was consistent with the D.C. Circuit's decision to uphold the Commission's
.decision to dismiss pending mutual exclusive applications when the Commission adopted a new licensing
scheme for the 39.GHz ,band.485

159. Second, we disagree withIllTN's assertion that the Commission's decision was arbitrary
and capricious. As detailed above, the Commission's decision was consistent with our policies and with
case law. The dismissal of the mutually exclusive applications was necessary because neither the
Commission nor the parties could resolve ibis mutual exclusivity under the then applicable site-based

475 Amendment.of the Commission's Rules Concerning Maritime Communications, Second Report and Order, PR
Docket No. 97-257, 12 FCC Red ,1.6949 (1997) (Maritime Services Order).

476 Ex Parle Letter from R~dolph ,t Geist, Counsel, lllTN to Marlene H. Dortch, Federal Communications
• - oJ! l... . , ~,. . .

Conirnissi~n (filed Oct. 23~ 2006) at 1. ,. .

477 Ex Pa~e Utter from,Rudolph~J.Geist, Co~~sel, HITN to Marlene H. Dortch, Federal Communications
Co~ssion'(fQ.edOct. 'f3, .20(6),at 1, Giti~g l(essler v. FCC, 326 F.2d 673 (D.C. Cir. 1963).

478 ~Parte ,Letter from 'Rudolph J. Geist, Counsel, lllTN to Marlene H. Dortch, Federal Communications
Commission. (filed Oct. 23, 200,6) at 2. .

479 Ex Parte Lelter from Paul J. Sinderbrand, Counsel, WCA to Marlene H. Dortch, Federal Communications
CoIiunission (filed Oct. 30,2006) at 4-5. .:

480 AshbackerRadio Corp. v. FCC, 326 U.S. 3'P (1945).

481 Kessler v. FCC, 326 F.2d at 687-688.

482 BRSIEBS NfRM, 18 FCC Red at 6813lJ[ 226.

483 iJ,RSIEBS R&O, 19 FCC Rcd at 14264-14265lJ[ 263.

~84 See. Maritime Services Order. See also Am~ndment ofPart 22 and Part 90 of the Commission's Rules to
f'acilitate EQtur«:; Developlli,?nt ofPaging Systems, WT Docket No. 96-18, Second Report lind Order and Further

,-Npti(]~ ()f~rop.1l~e?J~u.1~ml1k'ing,.'1J'1. F€C'Red'2132 (1997), Amendment of the Commission's Rules Regarding the
3.7·.d~8~~:,tijI:&;rand"3'81640:()·Gm,Bands, ET IDockelNo. 95-189, Memorandum Opinion and Order, 14 FCC Red
,1~~8 (t999).""' , ,

~ .,.... , .

485 S~e B~~howCommunications, inc. v. FCC,'237 F.3d 683 (D.C. Cir. 2001).
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licensing scheme. The dismissal of those applications, therefore, furthers the Commission's goal of
developing a licensing scheme that not only resolves issues of mutual exclusivity, but also ensures the
efficientuse of ERS spectrumby educatots:"}t\\~ t'Oi\lfu\.~ion' sdecision to licenseEBS stations on a
geographic basis is the first step toward achieving that goal. Today, we take the second step, by releasing
a Second Further Notice ofProposed Rulemaking in which we seek comment on various options to
license EBS spectrum. Permitting mutually exclusive applications to stay in pending status for years does
not advance our goal of promoting the efficient use of EBS spectrum by educators, and thus, the
Commission dismissed them.

160. Third, we disagree with HlTN's assertion that the Commission has made inconsistent
statements with regard to dismissing the mutually exclusive applications. Specifically, HlTN faults the
Commission for concluding that dismissing mutually exclusive applications would allow for a more
efficient transition while stating in the BRSIEBS 3rd MO&O that, "it may be possible to make new
licenses available in a way that does not interfere with potential transitions to the new band plan.'.486 We
disagree that any inconsistency exists. One reason dismissal of mutually exclusive applications served
the public interest is that allowing the mutually exclusive applications to remain on file would create
considerable uncertainty for potential proponents who would be uncertain of the ultimate licensee in a
market. Resolving that uncertainty would have required the Commission to hold a special auction
between applicants that filed their applications over ten years ago that did not refl~t the radical changes
in technology and rules that had occurred since the filings. In contrast, the statement HlTN refers to
involves establishing a new process for future applications that could be granted pursuant to the new band
plan. The two situations are quite different, and there is no inconsistency. We therefore deny IllTN's
petition on this issue and affirm the Commission's decision to dismiss the mutually exclusive
applications.

v. DECLARATORY RULING - LATE-FILED APPLICATIONS

161. The Wireless Telecommunications Bureau has pending a number of late-filed EBS
renewal applications and applications for extensions of construction deadlines. Although these matters
have not been considered by the Commission in this proceeding, a number of pleadings before the agency
indicate that there is considerable confusion concerning the splitting the football meth04010gy used to
divide overlapping. protected service are~, as it related to late-filed renewal applications. In particular,
Clearwire, ClNINIA, WCA, NextWave, Sprint Nextel, and Xanadoo (the Joint Commenters) filed a letter
proposing clarifications of our splittingth~ football treatment af reinstated licenses.487 In addition, four
licensees -- Instructional Telec~mmunications' ·Foundation, Inc. (ITF), New Trier Township, High School
District 203 (New.Trier), Shekipah NetworJc (Shekinah), BQstoJ;l Catholic Television Center, Inc. (BCTC)
- have asked the Commission to issue a declaratory ruling that thek Stations do not have to split the
f'lotball with overlapping stations whose licenses hav~ been reinstated nunc pro tunC.488 Also, in
CleaiWiFe's opposition to petitions for reconsideration in the instant proceeding, it asks the Commission

48.6 IDTN PFR at 3-4; citing BRSIEBS 3rdMO&O, 21 FCC Red at '5740 lj[ 321.

487 Letter from Edwin N. Lavergne, Catholic Television Networls:, Todd D. Gray, National ITFS Association, Paul J.
Sinder1?rand, Wireless Communications Association, Inc., Terri B.1'fatoli, Vice President, Regulatory Aff~s &
'Vgblic Policy, Clearwire Corporation, Trey Hanbury, Director Government Affairs, Sprint Nextel Corporation,
Cheryl Crate, Vice President, Gov,ernment'and'Public Relations, i'anadoo, LLC, and Jennifer M. McCarthy, Vice
President, ~eg\llatory Affairs, NextWave Wireless, IncAo Marlene H. Dortch, Federal Communications
CoIDJ;nission (dated Sep. 28,'2007) (Ex Parte Letter). ".

,~ • • • I,

4~8~ti~~p.?J9r~~e~j~t~fY.!RJ¥in~l.':filedby ~stJit!~ti(mil1Telec~~unicationsFounda~on,Inc. (filed Mar. ~3, 2007)
qx,F~e9~"n~;;\t~~t~!iJ)J.H~f N~}V .Tl!\~r Towns~;llii~h School DI~tIi.et 203 for an ExpedIted Declaratory.Ruling
(datetl:Jul.. 26, 2907HNew.:rrier Petition); Request for Declaratory Ruling filed by Shekinah Network (filed Nov.
27,2007); Boston Catholic Television Center, Inc. Petition for Declaratory Ruling (filed Dec. 14,2007) (BCTC
Petiti9n). .
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to give leriiency to.Jate-filed EBS applicants.489 As discussed below, we believe the proper vehicle for
considering these issues is to adopt a declaratory ruli~g clarifying our treatment of.the splitting the
football policy as applied to late-filed renewa1 ap~llcati6ri~. '

...162~ Background. Clearwire asks the Commission to give these applicants one last
opportunity to demonstrate an intent to use their previously licensed spectrum and to cure any defects that
may exist with respe~t to theirJicenses.49o qearwire recommends that, if no such showing is made, those
licenses should be cancelled and the resulting white space made available for auction.491 Clearwire
argues that these applications demonstrate that many EBS licensees were left in a difficult situation
because of the uncertainties of operating in the 2.5 GHz band, including the following: operatorsflessees
that went bankrupt or breached their leases; leases that were bought and sold; the Commission's
consideration of reallocating the 2.5 GHz band for other uses; and the lengthy development and release of
the final rules.492 If the Commission were to grant these applications, Clearwire argues, educators and
commercial broadband operators wouid be able to immediately use this spectrum and the public interest
would be served.493 Although Clearwire nates that it understands the need for the Commission to clean
up its ULSdatabase by resolving 'th~se applications so that the EBS white space can be auctioned, it
argues that the public, interest is better serVed by giving these EBS applicants this one last oppOrtunity.494

",

, 1,63. WCA and Sprint Nextel oppose Clearwire's request.495 WCA argues that the
Con;uni's,sipl)'s;!Jldoption of Clearwire's proP9sal would be counterproductive to the goal of expediting the
EBS w~te spaee'~llCition.496 Instead of granting Clearwire's request, WCA recommends that the
~ommission quickly resolve the,pending cases.497 Sprint Nextel argues that ClearWire has not explained
how its proposed "oneJinal opportunity" would be administered or how long the process would take'
(including resolution of any subsequent requests for reconsideration or what kind of showing former EBS
licensees would be required to make in order to reinstate their authorizations).498 Sprint Nextel further
atigu~~ th~t the Clonunission cannot clarify which EBS ~ectrum will be available at auction if the former

,EBS licenses are not removed from the ULS database.4 ,

1.64. ,f ,An issue relate~ to. CJ!~arwire's request involves overlaps between expired licenses and
/~acti,\y~lUeen.ses'. Ute Call1Il)issi0n generally uses the splitting, the football methodotogy to divide
"ovet;t~llpip.g·'P,.fiot,ecte(h~fVice areas:~OP Upon the effective da~ of this new policy, January 10,2005, all'
ove-napping PSAs would be split, and new::geographic service areas would be established for all EBS
licensees;whQ 'had previously experienced an overlap issue. The Commission clarified its split the

489 Glearwire Opposition at 6.
~ .' J I .!!, ~ . ~

490, Clearwire Opposition at 6.

4~1 Clearwire Opposition at 6.

49~ ,Clearwire 0Vposition at 6.

49~ Clearwire Opposition at 6.

494 Clearwire Opposition at 6.

495 WCA:,:~~plYJ\t 16, Sppntll:Me:tl'tel Reply. at 9~lO.

'49~'~GA;R~tIY:~ll6. '
,'. I,. • ,

, 497:W~A'Reply :at 16.:''.1..,;'

4~~'SR.ii~~,i~ext~Rep{~1~i'9/ ;, ,.,.
, 499 .~~~ ;~:' ~ ~, ':' ,' '
:. SprintNextel Reply 'at 9.

" 5~:,S~e.4:7 C.FIR. § i7~1J.;2Q6(a)(I); 'BRSIEBS R&D, 19 FCC Red 14192 atlj( 59.
~ -; " .

• ,1
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football policy in the BRSIEBS 3rd MO&O. Specifically, in'response to an unopposed petition from
WCA, the Commission ruled as follows: ' '

Where an incumbent station license was in existence as of January 10,2005 and caused a
splitting of the football, and thatincumbent stationlicense is later forfeited, the rec\aitned
territory reverts to the BRS BTA holder (if BRS spectrum) or to EBS white space (ifEBS
spectrum) regardless of whether theactionlinaction that caused the forfeiture occurred
prior to January 10, 2005.501 .

No party sought reconsideration of this specific issue or otherwise opposed it. .

165. On ,January 25, 2007, the Broadband Divi.sion of the Wireless Telecommunications
B~~a\l grant~d w~yers nunc pro tunc to 41 late-filed EBS renewal applications.502 One of the licensees
~~!ed;a waiver,g:~F.suant ~o that order was E?do~a Unified S~hool District (E~dora), licensee of~BS
Sti\q0D; WUC,~~~ ..}nstrU;ctional Telepommumcatj.ons Foundation, Inc. (lTF), lIcensee of EBS Station
Wlii,R$ll""Ihose.~.sAoverlaps with Station'wr;x327, has requested. that the Commission issue a
declara,tor;y riiHng~.th~~ Station WHR511 doesno~ have to split the football with Eudora.503 ITF did not
challenge Eudora's late-filed request for reinstatement of its EBS license, but nonetheless argues that it
does not have to split.the football with Eudora because Eudora's license was expired on January 10,2005,
the'<!ate that tlJ.e footballs were split, notWithstanding the Bureau's later decision to reinstate such license
~unc>pro tunc.504 P'F argpes that if it splits the football with Eudora, it would lose a sigirlficant portion of
its~OSAtQEUdora.5~5 ITF ha& leased the excess capacity ofWHR511 to a subsidiary ofClearwire which
intends. to'us,e that cap~city fOf·educational purposes as well as for telecommunications services that will
benefit the general pUblic.506

,166. New 'l'~er",whic4 held,: a·lice~se for S~ti~n ,J{GZ66, has also filed a request for a
deClaratory ruling asking the Commission to declme· that New'frier does not have to split the football
with Station w:HRt850, licensed to Waubonsee Community College (Waubonsee).507 New Trier asserts
that ~t -h~ operated Qn EBS clj,iUlIlels :sinc~ 1967; and now~ seFVes approximately 12,000 students.50S New
1;'rierargues that beca~se Waubonse~'s license.~Kpjred.inifuly, 19,97, its· license was not "in existence" on
January 10, 2005 w.hen the foetball was split.?l!9 Therefolie, New Trier urges that we declare that it does

501 3rd MO&O & 2nd fl&O, 21 FCC Rcd at 5694-5 CJ[ 206.

502 FattY-one Late-Filed Applications for Rene~al ofEducational Broadband Service, Me';'o~ndum Opinion and... .
Order, 22 FCeRcd 879 (WI'B 2007), recon. pending (Order of41).

503 ITF Petition.

504 Id. at 3-4.

,os Id. at 2.

506 Id. at 2.

507 New Trier P~tition. At the time :N,ew Tri~r filed its requesHor declaratory ruling, the license for Station'
WHR85Q was expired, and Waubonsee did not have a renewal application on file. Subsequently, Waubonsee flied a
late':.fil~d renewEu app.lication with,:~ request foJ;' waiver. See FileNo. 0003186718 (filed Oct. 1,2007). Also, New
Trier withdrew its application for ren((wal 'of Station~0Z66 after it failed to respond to a return letter and its license
.ex:pb;ed. ~ee Fil~ No.,OOO~e65293~(1iled Jun. 1l,.2QO"7)'. New Trier was forced to file a late-filed renewal application
with It. w~:Yer request. See File No. 0003J88417 (filed Oct. 3, 2007).

, ..
50S [d. at 1-2.

509 Id. at 3-4.
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not have to split the football with Waubonsee in the event Waubonsee's license for WHR850 is
reinstated.510

"

167. In a similar case, Shekinah has asked that we declare that EBS Stations WLX259
(licensed to Western Nevada ~ommunity ,College), WMX642 (licensed to Spectrum Alliance Harrison F
Partnership), and WLX260 (licensed to ehippewa Valley Technical College), all of which expired more
than 6 years ago, have not and will not be considered in· detennining the GSAs of Shekinah's EBS
stations:m Despite the fact that th~ Commission. sent tennination letters to wLx259, WMX642, and
WLX260 on October 19,2007, Shekinah feels that a broader declaratory ruling is necessary to clarify the
,,~~significant uncertainty concerning'the Commission's GSA-formulation rules.,,512

168. Fi~aIly, BCTC r~quests a, declaratory ruling that it is not required to "split the football"
~ith: EBS Statig~s WHR,888 ,and'NvLX771, formerly licensed to Connecticut Public Broadcasting, Inc.
.~C¥B~ ;and .wJi.ich. e~pir~d ,i~ 1998.51~ BCTC asserts tha~ although the Commission sent tennination letters
.tQ'(tbese lle,e,n.ses o~.October '1:9, 2007ari.d..they are not ,the subject of reinstatement applications, it is
ilonethele'ss ~onc~tQed abouttl,Ie uncertainty of ,the status of its GSA for' its stations WND259 and
KLC85.514 '

,~69. \. OPll~eptembef 2~, 2007, ~learwire, CTNINIA, WCA, NextWave, Sprint Nextel, and
Xana:doo (the J6intCommenter&) filed a letter proposing clarifications that they believe represent a
consensus position of a majority'ofthe 2.5 GHz industry and that, on balance, most effectively and fairly
a4Mance tPe ·€omtnissionls 2.$ GHz band 'goals and objectives.515 The Joint Commenters ask that we
clarify our spijttiIig~tbefootball treatment of expired licenses to add the following new rules:

), i. . .

. ,It'an~EBS.Ai.eep.se term\expiI~,bQfore:Ja,quary 10, 2005, it was not considered "in,
~}fist~J}.ee"aqd thus, ww; ndt ~;c~.ord~d ~protected service area ("PSA") used to split
lo:vefll!PBing footballs; ~j.e., other stations'Qn the same channel(s) that had PSAs which

lI'Xipu1(l~h~liV.~. eyetlap~d t4~. e~pirec:Llip~nse would .not take the expired license into
tlJcco'!~t in'd~te~ning ~heir GSAs)'unless it has been renewed nunc pro tunc to date.

.' _f: :~ttt~~C¢~ant~:'a~di~p~allate-fil~~ J!BS license-renewal applications th~t expired
before January 10, 20~5, the renewed license will be accorded a GSA that does not
include any overlapping PSA areaS (i.e., the license will be reinstated but not nunc pro

510 [d. at 6-7. ' ,: .

:i1l SJ~ekinah Petition at 1-2. She~ah hold the licenses for EBSStatibns WLX919, WLX950, WLX975; WLX978,
.".' .~4 ~l~7~, ~<1,lq7~ 'iN<;4~~;,~~?~~,~~f??;2, ~~661,WNC732, WNC761, yvNC773,

., ..~ '". :WbI~798'~r~~fb; WNe868, WNG892, WNC893, WNC904, WNC956, WND210, WND321,
WND~79, ~348', WND401, WND465, WND4O/(), WND515, WND581, WND627, and WQFG870. Shekinah
r..etittonl~t2 .. -, .j

5]2 Sheklnah Petiti~n ai 3.

513 BCTe P~tition at I.

514 BS::TC PetiQpn at 3. .

SI:,~~J! ft.~pl~~w~~.~;.~v~~~~,..~~~q~G;:IF~leyi"si?~ !'1etwo~lC, Todd J?:~ray, N~~o~a1 ITFS Associatio.n, Paul J.
SJJl9~t: ,Wyreles~r.@on:ynwue~tipns ~socla\t'on~l!tc., Tern B. Natoli, VIce PreSIdent, Regulatoty MflUl'S &
~u~qc: )(e)', Ole~rC9r.pj!)J!a~o9,'TJi6~:HariJlqry;Djrector Govef.9l1lent Affairs, Sprint NextelCorPo~ation,
C~e,Wl Qtate, Vd,ce'Ptesi4e~t, Go¥~~eQ~;and ~~blip Relations, Xanadoo, LLC, and Jennifer M: Mc~arthy, Vice
Pie~.i'9~nl;~egulatQtWAffaiFs"NeitWave ;Wirel~~s,'Ihc. to Marlene H. Dortch, Federal Communications
Co~ssiOIi (dated Sell' .28, 20'07) (Ex parte Letter). .
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tunc for purposes of making it "in existence" as of January 10, 2005) exceft in cases of
manifest Commission error where,reinstatement is in the public interest.51

170. West Central lllinois Educational Telecommunlcations COrp.S17 and Waubonsee518 do not
object to the Joint Commenters' proposal. Hempstead lndependent School District argues that the Joint
Commenters lack standing to request the relief they seek, that the "clarifications" they seek are not
consistent with Commission policy, and that it would be impennissible to reinstate licenses without
reinstating them nunc pro tunc.519 Texas State Technical College objects to losing over half of its
formerly anticipated service area and argues that the proposal is inconsistent with the relief granted to the
41 reinstated licensees.520 JRZ Associates, Liberty University, and Lois Hubbard argue that the Joint
Commenters lack standing, that their request is an untimely petition for reconsideration of the BRSIEBS
3rd MO&O, and that adopting a policy under which a: license would not exist for a period of time "would
seriously and chaotically destabilize" the regulatory regime applicable to BRS and EBS.521 Burlington
College, Champlain College, Norwich University, and Saint Michael's College (collect:!vely, the Vermont
Licensees) assert that the proposal would redraw the GSA:s of their licenses in a manner that would
generally eXGlude each Vermont Licensee's campus from the resulting license coverage areas.522

171. Discussion. "We deny Clearwire's original request to establish a b\anket leniency for late-
filed renewal applications. We believe it is appropriate to continue to consider such requests on a case­
by-case, basis based on all pertinent circumstances.

172. It is apparent, however, that, further clarifica,tion and review of our policy of addressing
overlaps between active licenses and expired licenses is appropriate. The pleadings before us show that
there is considerable confusionconceming our policies and how they apply to expired licenses that are
subsequently reinstated nunc pro tunc. We believe the proper vehicle for considering these issues is to
issue a declaratory ruling clarifying our tr~atmentof such licenses. Section 1.2 of the Commission's
Rules allows us to issue a declaratory ruling, either by request or on our own motion, to terminate a
controversy or remove uncertainty.523 We agree with the Joi~t Cornmenters that additional certainty
surrounding GSAs oi,s imperative, especially given"the activity sun'ounding transition planning and
implementation, and buildout of broadband services in this band.524 We note that several opponents of
the Joint Commenters' 'filing argue thatthe Joint Cornmenters have no legitimate interest in opposing,

,'.

516 Ex Parte Letter at 3-4.
i

517 See Motion for Extension ofTime, File Nos~ 0003014539 and 0003138474 (filed Oct. 4, 2007).
, " .

518 ResPQ}lse toieti.pQJ]::{0f l?-oolara,t0.fY::Jtuli~g €fi1,e.~:.0clJ, 2POJ).

519 Respons~o$~m~t;,r~"'-fhdep~nd~rit sChooiill>~stii<;.~~~·\vtitt~n Ex Parte Presentation (Oct. 5, 2007) (Hempstead
ResponseJ: .~' , " . .' .

"J ",,', • "\ "

520 4:tter from Paul WoiJd:{in, Vice President, Financi~. ~d Admipil!trative Services, Texas State Technical College
West Texas, to,Marlene H. Dortch, Secretary, Federal e~mmJ1piq~ti()ns Commission (Oct. 19, 2007) (TSTC
Oppol?ition). ' : '

521 OPP.ol\ition to Ex Parte Proposal (filed Oct. 5, 2007) (JRZ Opposition).

522 ~tter from I?r. Jane O'~eara ~anders, President,i~ur1itlgt()n Cell~gp, Dr. David F. Finney, President,
~.ampl~~~~o~~g~, P~'."!9~q!U"d W. ~c~~der, F,res~de,nt; Nl2rwi~h$lP.i~~rsi~, l?r. John J. ~e~auser, President,
S~~~.h~~ lleg~~~o;'~~I~ne H. portCh, Secq:~, FltdercU Comlnumcations Co~sslon (Feb. 15; 2008)
<x~~o~~~ , s:~~positj9.n). ,;'
523<47~;C.F.Ri.§'1.2.'H~ , ': ..

, . 'I!:' .~".

524 Ex Patte Letter at 2.
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their renewal applications.525 Although we do not decide today whether Sprint Nextel or any other party
has standing to ftle a petition to·deny a lat~-filed EBS ren~wal application, we do believe that the Joint
Commenters have a legitimate interest in ens1lliitg cemifit)r in the rules for establishing geographic
service areas. Accordingl)', we will consider their fllings, as well as all other relevant f1lings, including
the petitions for declaratory ruling f.L1ed by ITF and New Trier.

173. Initially, we agree with New Trier, Shekinah, and BCTC that there is no public interest
benefit in requiring an active EBS licensee to "split the football" with a license that was expired as of
January 10, 2005, especially where no attempt has been made to resurrect such license by filing a late­
ftled renewal application.526 AccordinglY"we issue a ruling that an active licensee whose former PSA
overlapped with a license that was expired as of January 10, 2005 need not split the football with such .
expired license if the expired licensee has not had its license reinstated prior to adoption of this order.

174. Second, we deny lTF's request for a declaratory ruling with respect to late-filed renewal
applications granted prior to the adoption of this order. While we are sympathetic to lTF's policy
arguments, the late-filed renewal applications that have been .granted to this point have been granted nunc
pro tunc.527 Consistent with established Commission policy,528 a nunc pro tunc reinstatement has the
effect of reinstating the license such that there was no interruption in the existenceof the license.529 Thus,
when a license that expired prior to January 10, 2005 was subsequently reinstated nunc pro tunc, there
would be no lapse in the authorization of the license, and such reinstated license was entitled to split the
football with any neighboring authorizations with overlapping service areas. We believe it would be
inequitable to retroactively ch~J)ge the rules for renewal applications that have already been granted
pursuant to an existing C~mmission policy, especially when most of the late-filed applications that were
granted to date were unopposed at the time of grant. We note that the Joint Commtmters do not challenge
the right of renewal applicants that have been previously granted to split the football.53o Accordingly, ITF
is required to split the football with Eudora because Eudora's license must be considered in existence as
of January 10,2005.

175. 'With re~pect to future grants oflate-ftled renewal applications, however, we agree with
ITF and.theJoint .commenters that it is appropriate to modify our treatment of overlapping service areas
involvingJi:censes that are reinstated nuncpro tunc. When a licensee allows its license to expire, the
rem,aiDing ,acQve licensees may reasonably take action based on their expectation that their neighbors had
no further interest in maintaining their expired licenses. For this reason, we believe that, even in cases
wJ1ete.it is';,lPP'rop.Fi~.te to grant late-file~ r~Dewal 'applications, it is also appropriate to require licensees
whQ allowed their licenses ,to 13pse to·forfeit their rights to areas that overlap with other licensees.
Mthough applican.ts seeking to reinstate tli.eir licenses nuncpro tunc have an interest in reacquiring their
entire GSA, that interest should·not 'outweigh the interest of licensees who maintained their licenses and

52S See Hempstead Response at 2, TSTC Opposition at 1-2, JRZ Opposition at 5.

526W~ recognize that New Trier is not currently in this situation because its license has expired and Waubonsee has
now filed a blte-filed rene.wal ,application. We believe it is appropriate to issue this ruling to provide certainty and
reli~f to other licensees in this siWation. ",

527 See, e.g., Or4erof41.

528 See lJienniaJ RegulatoryReview-Amendment ofParts 0,1,13,22,24,26,27,80, 87, ~O, 95, and 101 of the
C.Qnnnlssion's Rules to Facilitate Development and Use of the Universal Licensing System in the Wireless
TelecoPllIlunicationsService, Memorandum Opinion and Order on Reconsideration, WT Docket No. 98-20,
14F~C Rcd 11476, 11486lj( 22 (1999) (VIS MO&O).

52!! The tel'Ql nunc pro tunc, meaning "now for then," refers to acts allowed to be done after the time when they
should ,be done, with a retroactive effect. See BLACK'S LAW DICTIONARY 1069 (6th ed. 1990).

530 Ex Parte Letter at 3.
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may have made plans based on the availability()f,the~'entire~overlaparea. In the future, absent agenc~
error or other unique circumstances, applicants .seeKihg to reinstate their licenses nuncpro tunc who
receive a waiver will not be allowed to split f.htFrdafbii.i With licensees whose licenses were active on
January 10,2005 and on the date the applicant's late-filed renewal applications is granted.

176. The Vermont Licensees argue that adoption of the Joint Commenters' proposal will have
strange and adverse consequences in Vermont as it will prevent these licensees froin serving their
campuses.531 As the Joint Commenters recognize, we agree (without evaluating the merits of the
arguments made by the Vermont Licensees) that there may be unusual or unique circumstances where it
would be unfair to hold that a licensee had forfeited its right to the overlap area.S32 For example, there
may be cases where a,licensee timely filed a renewal application- that was erroneously dismissed. In cases
of agency error or other unique circumstances, we direct the Wireless Telecommunications Bureau to rule
that the reinstated licensee is entitled to split the football with other active licensees. The Bureau will
need to determine in each case whether such circumstances exist. Therefore, notwithstanding our
implementation of this proposal, the Vermont Licensees and other affected licensees who believe their­
circumstances are sufficiently unique to warrant a departui:e from this new policy will nonetheless retain
the ability to have their circumstances evaluated on a 'case-by-case basis.

177. We note that commenters opposing this approach argue that modifying the policy would
be inconsistent with relief granted to previously granted renewal applications.533 While the opponents are
correct that they would be treated differently from previously granted renewal applications, that
difference is a result of our analysis and decision that a clarification and modification in policy is
appropriate. For the reasons discussed above, we believe the difference in treatmept is warranted.

178. Lastly, we note thatHempstead and JRZ et al argue that that it would be unfair and
contrary to precedent to grant their renewal applieations in any way other than nunc pro tunc. We agree
with_Hempstead534 and JRZ et al.535 that granting renewal applications on a non-nunc pro tunc basis
would be inconsistent with the policy established in the ULS MO&d36 and would be problematic with
respect to any licensees that may have been operating. We also agree that, to the extent we grant waivers
in the future to when considering late-filed renewal applications, any future grants of late-filed renewal
applications should continue to be on a nunc pro tunc basis, subject to our guidance in this order
regarding their· ability to split the football'with other licensees.

179. ' A:ccordingly, in response to"the petitions for dechll'atory roling and other filings we have
considered~ we issue thefollowing clarificatipo..s of qur splitting the football policy·;

e, An ~QtiiYe BR~ or ~BS licensee wpose former prqteGted service area overlapped with
a co-ehanne1license that was expired-on January 10, 2005 need not split the football
with such expired license if th~ 1jcen~eehas not had its license reinstated.

e Ifa BRSiO(EBS license'was ex:pired on Janu~ 10,2005, and such license is later
reinstated ,nuncprD·tunc,pursuantto,a waiver graiifed fot a late-filed renewal
application granted after the adoption date of this Fourth Memorandum Opinion and

53' Vennont Licensees' Opposition at 2.

532 E~ parte Letter at '3. '

53;3 See TSTC Qpposition at 2, JRZ Opposition~t6.

5,3':J Hempstead Response at 3.

. 535 JRZ Opposition'at 8~9. -

536 ULS MO&O, 14 FCC Rcd at 11486 CJ[ 22~
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Order, that licensee's geographic service shall not include any portion'of its former
protected service area that overlapped with .another licensee whose license was in
active status on January 10, 20eS-aiitl(it\the datb the expiredlicensee's late-filed
renewal application was granted, unless afinding is made that splitting the football is
appropriate because of manifest Commission error or other unique circumstances.'

VI. SECOND FURTHER NOTICE OF PROPOSED RULEMAKING

A. Licensing EBS spectrum in the Gulf of Mexico

180. In the BRSIEBS 4th MO&O, we created a Gulf of Mexico Service Area, in part, because
API persuasively argued for BRS licensing in the Gulf of Mexico because the Gulf is an underserved area
and that the 2496-2690 MHz band is one of the few bands available and adequate for operations in
support of off-shore oil and gas facilities. :We note that of the 194 megahertz of spectrum available in the
2496-2690 MHz band, 112.5 megahertz is' assigned to the EBS, leaving 73.5 megahertz (excluding the 2­
four-megahertz guard bands) for commercial licensing in the Gulf of Mexico. Therefore, we seek
comment on whether we should license EBS spectrum in the Gulf of Mexico. Commenters should
address the issue of whether there is a need in the Gulf of Mexico for the type of educational services that
EBS is designed to meet. Because there are no schools or universities in the Gulf of Mexico, we seek
comment on whether any changes to our educational use requirements are appropriate for the Gulf of
Mexico. In light of the questions we ask below on how to license vacant and available EBS spectrum
generally, should we use the same assignment mechanism for EBS spectrum in the Gulf of Mexico?
Alternatively, should we use a'different assignment mechanism to account for the difference between
EBS 'spectrum in the Gulf and EBS spectrum in the rest of the country? We seek comment on these
questions and' any other questions relating to licensing EBS spectrum in the Gulf of Mexico.

B. Licensing available and unassigned EBS spectrum

1. Introduction

181. As explained in the BRSIEBS 4th MO&O, while the Commission had previously decided
to wait for the transition of the 2.5 GHz band to develop rules to auction BRS spectrum, we now believe
.t}t~~,the needJQr commercial spectrun;t is such,thatwe should promptly auction available and unassigned
IntS's~ectrum. 537 Hence, today we have adopted rules for competitive bidding, designated entities, and
small busines~ size standards to enable an auction ofBRS spectrum.538

182. As also noted 'in the BRSIEBS 4th MO&O, we are seeking further comment on the
appropriate licensing. soheme for new EBS'licenses. We note that the opportunities presented by the new
technical rules and band plan create additional demand for EBS spectrum, and that EBS eligible entities
have not been abl~to file appli.patio~ for new stations s~n~ 1995.539 In 1993, the Commission
suspended the proeessing'ofEBS appllcations,540.exoept for major change proposals for EBS applications
to accommodate settlement agreements 3mQng mutually exclusive applicants.541 Since 1993, the '

53? Se~ supra 'J{14.

538 See supra Tn 26-28.

539 See Notice ofInstructional Television Fixed Service Filing Window From October 16, 1995, through October 20,
1995,:Public Nptice, Report No. 23565A (reI. Aug. 4, 1995).

~40 Amendment ofp~ 74 of the Commission's Rules with Regard to the Instructional Television Fixed Service,
Notice o/Proposed Rulemaking, MM Docket No., 93-24, 8FCC Rcd 1275 (1993).

541 1d. at 1277 n.13. See also Amendment ofPart 74 of the Commission's Rules with Regard to the Instruqtional '
Television'Ffxe.d Sei'Vice,' :(lJ'rder dnd.Furth'"et Notice ofProposed Ruiemaking, MM Docket No. 93-24, 9 FCC Rcd

. (continued....)
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Commission has twice opened filing windo~rt6f'E:BS'1pp1ications but those windows have been of short
duration and applicable only to certain types of applications. For instance, in 1995, the Commission

provided afiv~-~ay window .f?~ th~4fl\ing of applications for new construction. \?etmits and for major
changes to eXIsting BBS facllities. In 1996, the Mass Media Bureau announced a sixty-day filing
window for a limited class of applications, permitting the filing of EBS modification applications and
amendments to pending EBS applications proposing to co-locate with an authorized wireless cable
facility, in order to facilitate market wide settlements.543 .

183. The Balanced Budget Act of 1997 (Budget Act) expanded the Commission's competitive
bidding authority under Section 309(j) of the Communications Act by adding, among other things,
provisions governing auctions for broadcast and other previously exempt services.544 In a subsequent
order, the Commission concluded that the legislation required that mutually exclUSIve applications for
new ITFS stations be subject to auction.545 The Commission concluded that ITFS did not fall within the
exemption from competitive bidding for n.oncomrnercial educational broadcast stations.546 The
Commission expressed concern that Section 309(j), as adopted, might not reflect Congress'~ntentwith
regard to the treatment of competing ITFS applications.547 Given the instructional nature of the service
and the reservation of ITFS spectrum for noncommercial educational use, the Commission thought it
possible that Congress did not intend its expansion of our auction authority in the Budget Act to include
that service. Accordingly, the Commission did not proceed immediately with an auction oflTFS
applications548 but sought Congression3.I guidance with reg~l1d to assigning licenses for ITFS by
competitive bidding and proposed that COngress exempt lTFS applications from competitive bidding.549

In 2000, the Commission opened a settlement window to resolve mutual exclusivity between applications
by allowing payments to applicants in return for dismissing their applications and pennitting agreements
providing for the authorization to be awarded to a non-applicant third party.550

(...continued from previous page)
3348,3354 (1994). The Commission reiterated this policy in the Report and Order in MM Docket No. 93-24, 10
FCC Red' 2907,2911 (1995).

542$e~ Notice of Ip~1;mctionalTelevision Fixed Service Filing Window From October 16, 1995, through October 2Q,
19931 Public Nqtice, Report No. Z3565A.(rel. .f\ug. 4, 1995). ' ' .

543 Mass Media Bureau Announces commenc~ment ofSixty (60) Day Period for Filing rrFS Modifications and
i\mendments Seeking to Co-Locate Facilities With Wireless Cable Operations, Public Notice, 11 FCC Red 22422
(1990).

:;44 47 U.S.C. § 309(j).

545 ImpJe~entatiqn of Section 309(j) of the Communications Act~ompetitive Bidding for Commercial Broadcast
an'a.-Ipstruc.tion~ Tbl~visioil' Fixed Services 'Licenses, Reexaminiation of the Policy Statement on COmparative
aroad/::!1St Heanngs; Proposals ,to Reform the Commission's Comparative Hearing Process to Expedite the
R.esolution of C~ses,First Report and Order, ¥M Docket No. 97-234, GC Docket No. 92-52, and GEN Docket No.
90-~64, 13 FCC Red 15920, 15999-16001lJllJ[ 197-204 (1998) (Balanced Budget Act Order), recon. denied, 14 FCC
Red 8724, modified, 14 FCC Red 12,541 (1999), aff'd sub nom. Orion Communications, Ltd. v. FCC, 213 F.3d 761
W.C. Cir. 2000).

546 Balanced Budget Act Order, 13 FCC Rcd 16000-16001 T.If 200-202. See 47 U.S.C. §§ 309(j)(2)(C), 397(6).

547Id., 13 FCC Red at 160021[204.

548 Id.

549 Section 257 Report to Congress, Report, ~5 FCC Red 15376, 15445lj[ 183 (2000).

550 nFS M;utually Exclusive Applit:~tions - ,Settlement Period, Public !Votice, 15 FCC Red 5916 (2000).. . "
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, 184. In 2003, the Commission reiterated its prior conclusion that mutually exclusive
applications for new ITFS stations would be su~jec~ ~o competitive bidding and noted the Commission's
attempt to se~kCongressional,guidance on this issue?51 It also held that thete wouldbe no ol)llottunity to
fIle new ITFS applications, amendments, ormodifications ofanykind of station (except for applications
that involved minor modifications, assignment of licenses, or transfer of control) while the Commission
undertook a major restructuring of the 2.5 GHz band plan and technical ruIes.552 The Commission also
sought comment on potential options for assigniQg licenses for unassigned ITFS spectrum by competitive
bidding.553 While the Commission later lifted the freeze on modification applications, the freeze on
applications for new EBS stations remained in place.5s4

185. In the 2004 BRS FNPRM, the Commission proposed to assign new EBS spectrum
licenses using competitive bidding.555 The C;ommission also sought comment on geographic areas for
new licenses, frequency blocksJor new licenses, rules for auctions, bidding credits. for small businesses
and designated entities, and auctioning spectrum as a means of transitioning areas where a proponent has
not come forward within the deadline establishe4 by the Commission.5s6

'

186. Although the Commission ,pa,s attempted to develop an efficient licensing scheme in the
BRSIEBS NPRM aI).d BRSIEBS FNPRM, the record, developed to date is insufficient for us to adequately
w.eigh the various' options for licensing EBS spectrum, including options that might avoid mutually
exclusive applications. In the BRSIEBS 3MMO&O &2nd R&O, the Commission decided not to adopt·
auction rules, and instead adopted rules to ,encourage the transition of the 2.5 GHz band by modifying the
transition area size (changing the transition area size from Major 'Economic Area (MEA) to Basic Trading
Area (BTA» and permitting licensees to-self-transition if a proponent had not filed an Initiation Plan for a
particular BTA on or before J,anu~ 21,2009.557 The adoption ofBTAs as the tr~sition area has
apparently been successful as 375 Initiation Plans have been filed with the Commission and 222 Post­
transition Notificatiops h~ye been filed to date. In light of these decisions, we now seek to develop a
recoJ;d on a·range ,of options to-license EBS spectrum in the near future, including competitive bidding
and other as,!ignment mechanisms, as discussed in the two sections below.

1.87. Notw~thstanding the,Commission's prior determinations that applications for initial EBS
sp~~tqJni1icen~es are not exe-n.pt from comp..~titive bidding under the Communications Act,558 today, we
seek·co~enp~o.n a:mechanis~.lo,~-as~igqiQg~E~S !i:censes by competitive bidding among applicants, as
well 'a~\thtough oth~r,means,that.would. av,aid mu.tual exclusivity among ,applications, obviating any need

• I "'.' (-.. .. ".. _ >< \, ~ I, "

for com'petitiy.~;-bi~di'J;lg., In cOJl~ideriQg:th¢,range of options for licensing una~signed ;EBS spectrum, we
note thai~~Y,e~~~a~~is,otheJ.!Vi~ e:iigibl~ for HaS licenses may not be able to pm,ticipate in competitive
bidCjli.qg;f9~\li~enses, whjch,the,Cqmmunic,~tions Act would require before the COIiunission could grant

SSl BRStEBS-NPRM, 18 FCC E,ed at 6134 CJ[ 22;

5521JRS/llBS NPRM, 18 FCC Rcd at 681SI lJ[ 226.

553 ~RS!E~S NP-RM, i8,FCC.Red at 6814-6816 ft 230-232.

5S4 &nehdmenHofP~ 1,2:1, 73",74lmd 101 ~fthe Commission's Rules to Faeilitate the Provision ofFixed and
M6Dile~tead6and Ac'cess,£diIcll'uOIial and Other Advaneed Services in the 2150-21'62 and 2500-2690 MHz Bands,
wT<Doeket No~(@3i66,!Seaond M(mwranilUt'h'Vpiniohlfand "()tder, 18 FCC Rcd 1'6848, 16852-16853 BIO-ll .
(2003). ..

555 BllSi!t,BS FiiPBM, 19 FCC :Redat 14;265 !j[ 266.
• ,. ..... • - I,

556 ~~the BRSIBBS I!Np'RM, the Cpn$i$sion sought further comment on auctioning available and unassigned EBS
specfrum. :SeeBRSIEBSfFNPRM, i119 FCC Red at. 14265-14280B264-312.

557 JJ~SIBBS 2i!d R&D, 2lFCC R~~ :t:5737 !j[ 313.

5S8'Bdt~~.~ed~~~eiAc{@r.de~, Ij~C~ [{cd-at: 15999 «j[ 197.
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one of multiple pending mutually exclusive applications for an EBS license. For example, public and
educational institutions may be constrained from participating in competitive bidding by statutory or
institutional constraints, such as' mandates regardingbudget llrocesses; Indeed, \?ast debate regardinghow
to correctly assess the relative attributable revenues ofpotential BBS licensees reflects the fact that such
resources may be difficult to quantify.559 Even if there is no absolute bar to an educational institution or
non-profit educational organization participating in a .spectrUm license auction, educators may be
reluctant or unable to devote time, personnel and money to such an auction. Givell the benefits that EBS
can provide to educators, we believe it is appropriate to evaluate potential alternatives to a licensing
scheme based upon competitive bidding. '

188. We find that our prior decisions to set aside this spectrum for educators and educational
uses makes it appropriate to consider how to license this spectrum in a manner that provides all potential
eligible licensees with a full opportuniur to access the spectnim. As noted above, given various
characteristics of eligible EBS licensees that are unique among potential Commission licensees, a
licensing mechanism that depends on competitive bidding to assign licenses may not provide many
otherwise eligible EBS licensees with a full opportunity to participate. Accordingly, we seek further
comment on the appropriate licensing mechanism for new aBS licenses. We do so without prejudging
the appropriate time for issuing new EBS licenses, whether pursuant to competitive bidding or an
alternative assignment mechanism. .

2. Competitive Bidding

189. We seek comment on several threshold questions involving the possibility of adopting a
licensing scheme that provides. for mutually exclusive applications andcompetitiv~ bidding. First, do
EBS eligible entities, in general, have the authority to bid for spectrum licenses? Typically, institutions,
whether public or private, are limitecl by charters, constitutions, by-laws, ordinances, or other laws, and
we are concerned that large numbers of EBB eligible entities might not be able to effectively participate in
a spectrum auction. Second, if EBS eligi~le entities have the authority to bid for spectrum, dp they have
the authority to bid for spectrum outside of their respective jurisdictions? Would they have the authority
to'bid for spectrum in the Gulf of Mexico? In'particular, we note that several commenters recommend
that we license available and unassigned EBS spectrum by BTA,560 in order to correspond to the licensing
aFe~ for·BRS· specttu'm. We seek ceIilment on whether educ~tional institutions would be able to
ceql,petitively:bidf6tBTAs; given thatscho61dismctsr 3;I'e'usil"ally smaller than counties, while BTAs can
be veryl~ge.andirequeJitly bisect -state boundaries. ~JfEBS 'eligible 'e~tities cannot bid for spectrum
outSid¢'ef their respeoti'Ve jurisdictions, bQt are'6:tP.erniise.authorized to bid for spectrum, we seek
cOIfimentign<whether.educational institutions coulcl'forin a consortium.or some other joint entity to bid for
spectrum in areas larger than tlieir reliPectlve jurisdictions and as large as a BTA. We note that small
rural carriers formed consortia to successfully bid in the AWS~~ auction. We further nete that under this
option, ifvia1jle, members of the consortidm could not only PQol their financial resources, but also could
dis,aggregate and partition the spectrum to satisfY the sp~ctruni'needs of individual members. After the
spectmm needs of its members are met, th~ .cori~artium could 'also disaggregate and partition any
uncl~J11.e4 spectrum to otper EBS eligibleel\titj.¢<~ .that are not participating in the consortium. Finally, if
the s,~ond~ M~kets; leasing rules iJfe adop~ ~.l?re,.~ee rJisGf.lSsion infra, the consortium might be able
to lease any unused portions of-their licen~e to ED'S ~ligible,~ntities or to commercial entities.

190. Moreover, we seek comment on how we shoqld s!ructure the auction to ensure ~at

licenses are disseminated among a wide variety of,applicants. EBS eligible entities are either public or

559'BRSIEBS 2d!l&O, 21 FCC Rcd at 5740-41:1Jf 325 and n.797 (citing comments).

560 CTN NIA CQmments (filed Jan. 10, 2OOS) ~t 11, IMWED Comments (fil~d Jan. 10, 2005) at 9, WCA Comments
"(filed Jan. 10, 2005) at24." <.
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private educational institutions or non-profit organizations that provide educational and instructional
material to educational institutions. Frequently, these non-profit organizations operate throughout the
nation. In this connection, we seek comment on whether we shouldllrohibit nO\\-lltont .educational
organizations from participating in an auction and limiting eligible bidders to EBS eligible entities that'
are publicly supported or privately controlled educational institutions accredited by the appropriate State
department of education or the recognized regional and national accrediting organization. Should we
permit national non-profit organizations to bid for spectrum in the Gulf ofMexico?

191. In the event that we adopt a licensing fr~ework that results in mutually exclusive
applications for licenses, we note that in the BRSIEBS NPRM, the Commission proposed to use Part 1,
Subpart Q rules to auction geographic area licenses to use spectrum in the 2500-2690 MHz band.561 We
further note that today we adopted the rules set forth in Part 1, Subpart Qto apply to the auction of the
available and unassigned BRS spectrum.562 Therefore, we propose to conduct any 'auction of the EBS
spectrum in conformity with the general competitive bidding rules set forth in Part 1, Subpart Q, of the
Commission's Rules, consistent with many of the'bidding procedures that have been employed in
previous auctions.563 Specifically, we propose to employ the Part 1 rules governing, among other things,
competitive bidding design, designated entities, application and payment procedures, collusion issues, and
u.njust enricbment.564 Under this proposal, such rules would be subject to any modifications that the
Commission may adopt in our Part 1proceeding.565 In addition, consistent with current practice, matters
such as the appropriate competitive bidding design, as well as minimum opening bids and reserve prices,
would be determined by the Wireless Telecommunications Bureau pursuant to its delegated authority.566
We seek comment on whether any of our Part 1 rules or other auction procedures would be inappropriate
or should be modified for an auction of new licenses in this band.

561 BRSIEBS NPRM, 18 FCC Rcd at 6816 en 233.

562 See supra If 26.

563 See, e.g., Amendment ofPart 1of the Commission's Rules-Competitive Bidding Procedures, WT Docket No.
97-82, Order, Memorandum Opinion and Order and Notice ofProposed Rule Making, 12 FCC Rcd 5686 (1997);
Third Report and Order and Second Further Notice ofProposed Rule Making, 13 FCC Red 374(1997) (Part 1
Third Report~,P.d Order); Order o~ Reconsideration ojthe Third Report and Order, Fifth Report and Order, and
Fourth Further Notice ofProposed Rule Making, ~5 FCC Rcd 15293 (2000) (recon. pending) (Part 1 Recon Order/
Fifth·.'Report7i~d Or4er and Fourth Further Notice ofProposed Rule Making); Seventh Report and Order, 16 FCC
Rcd i 7546 (20~H)'; Eighth Report and Order, 17 FCC Rcd 2962 (2002).

564 See 47 C.F.R. § 1.2101 et seq.

56S ~ee, e.g., Amendment ofPart ! of the Comlnission's Rules - Competitive Bidding Procedures, Second Order
on ReconsideraHonofthe Fifth R'eport and Order, 20 FCC Red 1942 (2005) (Part 1 Competitive Bidding Second
6Jrder on· Reconsidetation ofthe Fifth Report and Order) (adopting modifications to the competitive bidding rules);
Impl~menjatiQI1' of the CODUiJ.erei~ Spec'trum Enhancement Act and Modernization of the Commission's
ComPetitiv.eJ;l1d4!ng Rules 'and Procedures, w:rDocket No. 05-211, Report and Order, 2i FCC Red 891 (2006)
(CSEAlPa.Tt. J.Rep{JT1,.and Order)"petitionsfor reconsideration pending; Implementation of the Commercial
SpectruJq Enhane~~ep.t Act and ~odernization of the Commission's Competitive Bidding Rules and Procedures,
WT Docket No. 05:'211, Second Report and Order and Second Further Notice ofProposed Rulemaking, 21 FCC
Rcd 4753 (2006) (Designated Entity Second Report and Order and Designated Entity Second FNPRM), petitions for
reconsideration pending; Implementation of the Commercial Spectrum Enhancement Act and Modernization of the
Commission's Competitive Bidding Rules and' Procedures, WT Docket No. 05-211, Orderon Reconsideration of
the Designated Entity SecondRep{J.rt and Order, 21 FCC Red 6703 (2006) (Designated Entity Order on
Reconsideration ofthe Second Report and Order), petitions for reconsideration pending.

566 See Amendment ofPart 1 of the Commission's Rules - Competitive Bidding Procedures, Third Report and Order
and Second Further'Notice.,ofProposed1lule Making, 13 FCC Red 374, 448-49, 454-55 n 125, 139 (directing the
Bur~au to seek eommeQt QQ,ij),ecf.fic in~hanisins relating to auction conduct pursuant to the Balanced Budget Act of
1997~ (Fart 1 'J!h'ira RepoTt~and Order).,
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192. Additionally, we seek comment on whether we should adopt bidding credits and small
business size standards in the auction ofEB~ spectrum. Because entities eligible to hold EBS licenses
must be schools, universities, and other non-Pt~ibbtgB.iU~a\ions, we seek comment on whether the
adoption ofbidding credits and small business size standards is applicable. We note, however, that in the
BRSIEBS FNPRM the Commission proposed to define an entity with average annual gross revenues not
exceeding $40 million for the preceding three years as a "small business;" an entity with average gross
revenues not exceeding $15 million for ,the same period as a "very small business;" and an entity with
average gross revenues not exceeding $3 million for the same period as an "entrepreneur.,,567 The
Commission further proposed to provide qualifying "small businesses" with a bidding credit of 15%;
qualifying "very small businesses" with a bidding credit of 25%; and qualifying "entrepreneurs" with a
bidding credit of 35%, consistent with Section 1.2110(t)(2).568 We seek comment on these proposals. In
addition, we seek comment on whether we should modify Qur rules on tribal lands .bidding credits, as
applied to EBS licenses. '

193. We also seek comment.on the size of the spectrum blocks to be auctioned. Channels A,
B, C, D, and G are assigned to the EBS service in a geographic area licensing scheme. Channels AI-A3,
BI-B3, CI-C3, and DI-D3 are assigned to the Lower Band Segment (LBS), and channels 01-G3 are
assigned to the Upper Band Segment (UBS). The LBS and the UBS are low-power segments of the 2.5
OHz band. Channels A4, B4, C4, D4, aJld G4 are assigned to the Middle Band Segment (MBS), the high­
power segment ofth!3 2.5 GHz band.569 Some commenters suggest that the EBS spectrum should be
licensed by channel group so that the winning bidder would receive both the three low-power channels
and the one high-power channel assigned to the groUp.570 Other commenters recommend that we auction
the high-power channels in the group separately from the low-power channels in the groUp.571 Another
alternative would be to license all of the available spectrum in the LBS and UBS as one frequency block
and all of the available MBS spectrum as a separ,ate frequency block. We note that in auctioning the BRS
spectrum, the Commission auctioned all of the available BRS spectrum in the BTA so that the winning
bidder won all of the available BRS channel groups in the BTA. Should we adopt the same policy here
and license all of the available channel groups in the geographic area to be licensed? We seek comment
on these options.

194. With respect to a geographic area licensing s,cheme, we seek comment on the size of the
area to be lic,eilsed. As noted above, several cOIl1Illenters recommend that we license available and
unassigned BBS spectrum'by BTA to correspond to the BRS licensing area. We could, however, assign
licenses'differently than we did for BRS. For instance, we could assign licenses by State. Because BTAs
and States are large, they would overlay incumbent licenses. If we were to license'unassigned and
available EBS spectruIil by BTA or State, ,the overlay licenses would not provide any rights with respect
to areas covered by other lj,penses, but wO'9ld s~ply clarify that any area within the BTA or State not
covered by other lipensees was subject to 1:he BTA or State license. We also seek comment on whether
we should license smAller areas such as 'ceilular market areas. For example, the Commission could divide
the United States and its,posse~sions,into cellular mm:ket areas (ICMAs"), including 305 Metropolitan
Statistical Areas ("MSAs"), 428 Rural Statistical Areas ("RSAs"), and the three licensing areas that we
have adapted for the Gulf ofMexico in these bands. If'we decide to license the low-power channels
separately from the high-power channel~, we seek corriment oil whether we should adopt a differeJit

567 BRSIEBS FNPRM, 19 FCC Red at 14271-14272 'l[ 286. See 47 C.F.R. § 1.211O(f)(2). .

568 BRSIEBS FNPRM~ 19 FCC Red at 14271-14272 en 286-:47 C.F.R. § 1.2110(f)(2)(i)-(iii).

569 47 C.F.R. § 27.5(i)(2).
570 ' ''CXN: NIA Comments (filed Jan."lO, 2(05) at 13, HITN Comments (filed Jan. 10,2005) at 6.

, ' '

'511 Wt'kCo~ents(filed Jan, 10,2005) at 24, CIearwire Comments (filed Jan. 10, 2005) ~t 11-12.
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geographic area for the MBS channels. For instance, we could auction the MBS channels by GSA or by
county. We seek comment on this option.

195. We also seek comment on whether special eligibility or spectrum aggregation limits

~o~ld~e appro~riateor necessary to.1lIovide significant ollilortunities for ll\\b\ic and lltivate educational
Jnstltutions to bldfor spectrum. Eotmstance. we could limit the amount ofspectrum for which a single
licensee could bid in a given market in order to allow a variety of educational institutions to obtain
spec~p1. We could also limit eligible bidders to EBS eligible entities physically located in the
geographic area to be licensed. We seek comment on these proposals and other possible eligibility or
spectrum aggregation limits.

3. Other Assignme~tMechanisms

196. If, as a result of the record developed in response to this BRSIEBS 2nd FNPRM, we learn
that many EBS eligible entities would be precluded from bidding for sp~ctrum,we may find that the
public interest in making this spectrum available will lead us to adopt a licensing scheme that does not
require competitive bidding. In this connection, we seek comment on all available options for granting
geographic area licenses without providing for mutually exclusive applications. Commenters proposing
such,opnons should provide a,detailed de~cription of how their proposed option would work, describe
whar they believe the proper geographic area and channel blocks should be for proposed licenses, and

. explain why they believe their:proposed 1i9G!1sing scheme would allow vacant EBS spectrum to be rapidly
pla9~ into use by ~aS-eligib~~licensees and meet the educational, spectrum policy, and broadband goals
underlying J;!:BS. .

197.' One option would ~e to issue one license ~er state to a State agency designated by the
Governor to be the spectrum manager for the entire State.5 2 These State licenses would have similarities
to the 700 MHz public safety State license.573 We seek comment from the individual States on whether
~~y WQuld 'be wn~q$ ..to be aIlJ~~S licensee. We note that ifwe were to apply our·Secondary Markets
niles ~d p.olipies and Section,27.1214 of our rules to leases entered into by a State agency, the State

• ,1' I.'. f ." '. •

could ,g~Jleraterev,enue by le~singup to 95 percent of its capacity to commercial entities. Thus, we seek
coiPWe1nt;on~~f~~ef,thjs.Qpti9D wQuld be: an unfunded mandate under the Unfunded Mandate Reform
Act of 995. ", '

• ' ~~~; ~ ~"~~~~ti~~\vi~.~s sta~ .l~censing op,tion, we seek ~ommenton whethe~any
modlficatr:ons';to our· Secondary Markets leasmg rules would be appropnate for these state licenses. Our
S~condaqr"Markets leasing rul¢s authorizetwo kinds of spectrum leasing arrangements, spectrum
~3:~~~J7t~A~g,!W.$l9g~~~ntS~~~!And,~e[aqt~,transferleasin~m:ra,ngements.

576
Under spectrum manager

leas\I.l,g ~~~emeIl~?' ~e1icel},~ee;~tai.ns ,deJure contrQI of-Its license and de facto control of the leased
speeirufu. ~atJt l~~e.s to ,l,l. spe¢tn!.m les~ee.S77 Under de facto transfer leasing arrangements, the licensee

,: ". <,.

"l-V ~ , r

572 . "
See 47 C.F.R. §§ 1.9001-1.980~

573 See 47 C.F.R. § 90.529.

574 J995, Pub. L. No. 104-4, 109 s.tat. 66. That Act is designed "to end the imposition, in the absence of full
cOQ!!.t~~~tion b,Y <;::on$~s.$; 'or.iFed.eral'mandates on State, local, and tribal governments without adequate funding."
[d.! • 'i

575 4~ C.F.R. §, 1.9020.
576 .,!!~ 1(;';',.».: .'j".

. 4!7 C.F.R. §. ~.'9030.
577 . ,4il.C.F.R:. § 1.9003.
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retains de jure control of its license while transferring defacto control of the leased spectrum to a
578 'spectrum lessee. _

199. Under spectrum manager leasing arrangements and de facto transfer leasing
arrangements, the licensee must: meet the eligibility requirements in the Commission's Rules.s79 Thus, the
State agency designated by the Governor would have to meet the eligibility requ~ments ofSection
27.1201 of our Rules. Under both spectrum manager leasing and defac,to transfer leasing arrangements,
the EBS ~pectrum lessee is not required to meet the eligibility requirements of Section 27.1201 of our
R:ules;80 T4~@fore, under both our existing spectrum manager leasing and de facto transfer leasing rules,
the State agenoy could lease spectrum to EBS eligible entities or to commercial entities, so long as our
minimum ed~cational use requirements are met. In tum, under both de facto transfer leasing
arrangements and spectrum llianager leasing arrangements, the EBS spectrum It!ssee could sublease to a
commercial entity, so long as it meets ouf educational usage requirements. Normally, a licensee has full
discretion as to whether- ,to lease its'spectrum to a third party and to whom it should lease its spectrum.
We seek COlllll1ent ,on whether any restrictions on a state's leasing discretion would be necessary to ensure
that the full tange 'of educational entities have access to EBS spectrum.

200. We also seek-comment on whether any modifications to our speci3.I leasing rules for EBS
stations':.wl!)uld be-appropriate fdr state licenses. Under Section 27.1214 of our Rules, a licensee must

-co:m~lywith certain ,educational progr~ng requirements and retain the opportunity to purchase or to
~ease.de4icated oroornm'pn EBS equipment'used for educational purposes or comparable equipment if the

-lease. temrlnates.~' In addition, the leasetenn catInot exceed thirty years and must permit the EBS licensee
to review, at year 15 and every 5 years, thereafter, its educational use requirements ·in light of changes in
educational needs, technology, and other relevant factors and to obtain access to such additional services,

- capabity, support;.andlor equipQ1ent as the parties shall agree upon in the spectrum leasing arrangement to
- ;ad~at1Ge;the EB'S licensee~s edhbational mission. '

_2~1.1<: In seeking comment on a:,State license option, we ask cornmenters whether a State license
co~J.d.,b;.,desjgned·to ensure that the full range ofEBS-eligible entities, including eaucational institutions
l;I.Qa..n0n,.pret1t educational-organizations tinafftliated with a State, would have sufficient access to EBS
~pecti1un. 'Wie:a1s~'ask whether any special rules would need ~o be applied to State licensees. We ask
wh~ther. the appl~cation ~roc:dures applicable to the 700 MHz p~blic safe~. sta~e license cou~d be applied
to an EBB State license. 81 Fmally, we seek comment on alternatives for licensmg spectrum m any
jurisdiction.in-which a\ State fails to apply fer it.State license of for which the State;Ioses the license by
failing. to demonstrate substantial service.5~2 . . '

. 202. Another option·would~adopt a licensing scheme similar to the one we use to license
priv.ate~land:mobi1e radio.spectrum. Unde~'1his approach, ~plicants could submit applications for new
EBS statie.ns at any ti'me'to:certlfied frequency coordinators. The freqll'ency caordinafCfrs 'would review:
the applications and·, in case of conflict~ certify the earlier ftled application that complies with the
Gornmission's·Rules for submission to the Conimission. Although frequency coordinators typically
coordinate site-based applications, we believe we could adopt rules adapting the use of frequency
coordinators to 35-mile GSAs. " .

578 47 C.F.R. § 1.9003.

57fJ 47 ¢.F.R. § 1;902Q(b)(2), 47 CF.R. § 1.9030(d)(2). See 47 C.F.R. § 27.1201 forEBS eligibility requirements.
580 41 C.F.R. § 1.9020(d)(2), 1.9030(d)(2).

581 See. 47 ,C.F.R. 9,O.~29(a)(I); Public Safety 700 MHz Band-State License Option to Apply Runs '!Jtroqgh
December 31, 2(i)01, Public Notice, 16 FCC Rcd 3547 (2001). .

582 47 C~F.R. § 27.14(e) (all EBS licensees must demonstrate substantial service by May 1,2011).
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