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I. INTRODUCTION

1. In this Third Order on Reconsideration and Sixth Memorandum Opinion and Order and
Fourth Memorandum Opinion and Order and Second Further Notice ofProposed Rulemaking (Big LEO
3rd Order on Reconsideration andAWS flh MO&O and BRSIEBS 4th MO&O and 2nd FNPRM), we
continue our efforts to transform our rules and policies governing the licensing of the Educational
Broadband Service (EBS) and the Broadband Radio Service (BRS) in the 2495-2690 MHz (2.5 GHz
band). In particular, we adopt rules for auctioning unassigned BRS spectrum as proposed in the Further
Notice ofProposed Rulemaking (BRSIEBS FNPRM),1 and seek further comnient on alternatives for
licensing unassigned EBS spectrum. In addition, we address petitions for reconsideration filed in
response to the Order on Reconsideration and Fifth Memorandum Opinion and Order and Third
Memorandum' Opinion and Order and Second Report and Order (Big LEO OrderQn Reconsideration and
AWS 5th MO&O and BRS/EBS 3rd MO&O and 2nd R&O, as appropriate) in this proceedin!f by, among
other things, further refining our technical rules to enable licensees to deploy new and innovative wireless
services in the 2.5 GHz band. We believe that the actions we take today will facilitate the promotion of
broadband service to all Americans.

ll. EXECUTIVE SUMMARY

2. In the Big LEO 3rd Order on,Reconsideration and AWS flh MO&O and BRSIEBS 4th
MO&O, we take the following actions with respect to petitions for reconsideration filed in response to the
Big LEO Order on Reconsideration and AWS 5th MO&O and BRSIEBS 3rdMO&O and 2nd R&O:

• ; QraIlt,aJpetitien, in part,:hy adopti:ng the Part 1, Subp~ Qcompetitive bidding rules for
fUMe BRS auctions, seeking further comment on rules forJfuture licenses for EBS spectrum,
and directing.W'Q3 to revjew inventory and sched1}l~ ~uction(s) of unassigned BRS spectrum
as soon as' prlcticaJ>le. ,r. '

• Adopt the small bqsin~ss s~ stand~ds and biddi.9g c~ts PIOPOS~in theBRSIEBS
FNPl$t e';ni~l~ 1~'bsm~s" -~ au, entity wjth~ittfiligted:~verage ann:ual gross revenues not

,. '~xc~wg$4d miUibrl ¥Jrthe preceaing~three.y.e~; '''!ery-small business" -- an entity with
attributed average -annual gross revenues"not exceeding $15 ~lion for the same period; and
3Jl "~p,,~Rreneur'~~ an.entity with attributed annual average 'gross revenues not exceeding $3
mii}li~l):~fol~JJte same period). ..,'

1Amendment ofParts 1,21,73,74 and lal of the Commission's Rules to Facilitate the Provision ofFixed and
~obil,e ~~oa~b,~d A~ces~, Educa~~naI and '?P.t~~, ;\d,v~q~i~,~tyi.er~~ ~~~e ?f150-f 162 !1P~ 2500-~69.0 MHz Bands,
iReplJtt-arid Order anil Further. Nofjce ofProposed 'Rule1iriikmg, WT bo:pket No.03.-~6, 19 FCC Rcd 14165. 14270,
14291-14272!J1:281, 286 t2004;)(~R8IEBS R&O+andF'NIiitMl lis"appropriate):

~ lAn:ie~cbDentibf'\PlUiis, It·~l!~· i1. 7~-land 101 of' the' CoInmi~ssi9ii'-kR\iles{olJ?lidiqta~ th~,~~sion ,ofijixed and
b!;ll. n· ._,~a:: . d'A',). J.':. 1C,~" 'u ,..:1 •."" a:th ~'A'~' "d IS' '•. ~·'~-tIi'{t.2~':O"'21,22' d '2'500 2"69'0 inr_ B d

~~" ..~~r~~~~. rl~~~f~;)"'f'Uuc~,oniU~U:o..el~~riUV~cee~~~~~J,J,"'e::~~·'f- \ul!Jl.. ;', ~ - ", J.Y~ ans,
TFir'tilfM~"'9rariiJum:OpmwT,Hl1zd:(J)rder a'tid$.e'G.Qhd Report 'lJrtd'(!)raerrwr DD'cket N~. '03:'66, 21 FCC R,cd 5606
(2006)·(B/lSIEB8.3rd MO&O & 2nd R&;O)..
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• Deny a petition requesting that the Commission permit licensees to self-transition before
January 21, 2009, the deadline for proponents to file an Initiation Plan with the Commission.

• Grant a petition asking the ~ommissionto correct the inconsistency between the BRS/EB$
JrdMO&O and the text ofSection 27.123,6(l?)(6), and on the Commission's own motion, ,:
change-references in Sections 27.l231(f), 27.1236(a), 27.l236(b)(l) and 27.1236(b)(6) to
dates certain.

• Deny as moot a petition requesting that the Commission clarify the requirements for
multichannel video programining distribution (MVPD) operators seeking to opt-out of the:
transition. . ,
.' ,

• Deny a petition seeking reconsicf~rationon the effect ofMVPD opt-out on adjacent licens¢es
with overlapping geographic"serVice areas (GSAs).

• Grant a petition asking the Commission to modify the height benchmarking role to establish
deadlines for compliance. '

• Grant a petition asking the C9mmission to modify the out-af-band emissions role to establish
deadlines.for compliance.

• Grant a petition asking the Cbmmission to modify the out-of-band emissions rule to provide
that out-of-band emissiens are.to be measured from the outermost edge of the channels wh~n
two or more channels are combined.

• Deny a p~tition and reaffirm that only (ust adjacent channel licensees may file an interference
complaint concerning adjacent channel interference.

• Deny a petition and affirm the Commission's decision regarding out-of-band emissions for
mobile digital stations.

• Deny a petition asking to esta;blish different deadlines for user stations to cure interference
where an existing base station suffers interferenge from an'outdoor antenna user station.

• Grant a petition and'allow lic~nsees to maintain existing operations post-transition in the Iriid­
b;md. s~F~~t ~S~ at 2572~2(i14MHz, ,evet1' if such. operations exceed the current -73.0 :
@Wlm centour limit. , " ." , :

,. Deny .alpetiti'on asIcing the Coriunissjdn to adopt technjcal standards should it become
necessary to "split-the football" to determine eachlicensee's:,GSA.

• Qrant-a-petitioiJ. anll perrW(B~S:,Ch~els No. 1 and 212A li~ns,~es to operate I

siIilliltaq~eusly in·'the 2'1'60-2l!6.«;>i62 Miiz and'2~9'6-2690:MHz bilnds until every subscriber
~ , ., ~ __ • • J"

is ~relocatM te",the::2496-2690 MFW banel. '
'. ot :.- '\ .~

., , Deny:~~p~titi~~,.as~~~'the Col:nmissi~ntopI:oYide greater protectionto BRS Channel No. ~
· operations by redu~in~tthepower flux dellsity (PFD) radiated fromthe Mobile Satellite

Service (MSS) iD'the 2496-2500 MHz band.
o 7 ,;

• Deny a petition and. a:ffinn the use of splitting th~ football for BRS Channels No.2 and 2A
licensees.' . ..

,. De~ype~~?ns,concerqidf, o~~J.'lil?~:b.e~~~n ,~an~a.t1}ered.~~S ~ and F Group licensees apd
co-ehannel BRS E and F Gro~p'11Ce{!,s.~es :and ilftii,m the e~s~pgJ;Ule. . ,:

• l?~nY a J?~tili\~ ;~l,lg,,~r.,pr«'>C;~':lf~.~~h}~n~s,~Q·the.90-daUleg~tia~on period for significant
"\"~", ' ~:' ,,~;: 1~~A,'o1'~ei~~~~.~ptOf~,1~5~v~~cep)):bet;weel).~~an4f~~et:.edEBSJE andrF Group channel ,

'," li~ens~~/~l~CU«\9:~nt-;B;R$ ~~UHu;o~p ~h!WU¢lJlcensees.
• GIant a petition.arr(j~I:einstate·a Gulf·,ofMexico Service Area.

4
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• Establish the Gulf of Mexico boundary 12 nautical miles from the shore.

• Apply the existing technical rul~s ~Q the,Gul'~oJMexico Service Area..

• Grant a petition and affmn that EBS excess capacity leases executed before January 10, 2005,
are limited to 15 years.

• D.enY!i:l.R~~tion relating: to pre-19981eg~cy, video-only excess capacity leases but affirin that
'lease·s-e~ecQ.ted b,efore January 10,2005, are limited. to 15 years.

• Grant a petition and amend niles to permit lessees to offer EBS licenseesllessors the actual
equipment usedor camparable equipment on lease termination.

. '.
• Deny a petition askipgIlhat licensees:b~ pemnitted to demonstrate substantial service based on

past-discontinued service.

• Grant a petition asking for a new safe harbor for heavily encumbered or highly truncated
Basic Trading A1;eas (BTAs) and GSAs.

• $rant.a petition s~king minor c,hanges in the EBS eligibility rule to confonn it to other
changes made by;the Commission.

• gr~t ,a petitio~ asking tJIe Commission to .adopt a rule that clarifies that commercial EBS
licensees are not subject to educational programming requirements or the special EBS leasing
restrictions.

• Deny a petition asking the Commission to reinstate pending mutually exclusive applications
for new EBS stations.

• Grant in part requests for declaratory ruling and clarify how the splitting the football process
for detennining GSAs works with respect to licenses that Were expired on January 10, 2005.

In the BRS/EBS 2nd FNPRM, we seek comment on whether and haw to license EBS spectrum in the Gulf
~fMexico. We also seek comment on various alternatives for licensing unassigned EBS spectrum.
Specifically, we seek comment on the following issues:

• We ask whether it" would.be in the public inte~st ,to develap ,a: scheme for licensing..,~... .
unassigned EBS spectrum that avoids mutual e:x:~JpSivity:

;"':'~ ..J

: "
I· ,

. ,

• We ask whether EBS eligible entities could paJ1icipate fully ina spectmm auetion.

• We seek comment on the use of small business'sl~ st8niJards~and bidding credits for EBS if
we adopt 'a lie~nsing scheme that could result in iiiutu.~lyexciusiv~applications.

• We seek comment~on the proper market size and size of spectrum blocks for.new EBS
liCenses.

• We seek comment on issuing one license to a:~tate ag~ncy designated 'by the .Governor to be
the spectrum manager, using frequency cootdinatO'IS to avoidmutually exclusive EBS
applications, as weD as other alternative licen~ii:lg schemes.

. :~: . ,'.. ','
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ID. BACKGROUND3

A. BRSIEBS R&O'and FNPRM'

r .'.-"--'

3. On July 19, 2004, the Commission, in response to a 'White Paper" submitted by the
Wireless Communications Association International, Inc. rHCA), the Catholic Television Network :
(CTN), and the NationallTFS Association (NJA) (the Coalition) released the BRSIEBS R&D & FNPR¥.4

In the BRSIEBS R&O & FNPRM, the Co'mmission restructured the 2500-2690 MHz band from an
interleaved band plan to a three-segment band plan divided into upper and lower-band segments (UBS '
and LBS, respectively) for low-power operations and a mid-band segrp.ent (MBS) for high-power
operations, and designated the 2495-25OQMHz'band for Use in connection with the 2500-2690 MHz
band.s The following charts illustrate thefonner and-'current band plans: .

FORMER BRSIEBS BANDPL~:

8J
, ,

'I

:i ~ ~ ~ ~ &~ ~ c: :2 E E E E' ~ 2 ~ s & & & &~ ~ E s: ~ 5 E S ~:.=

CURRENT BRSIEBS BMD PLAN:

. Cn'ann~I',' Lower ,I' "Uppe.r.
De$ignl:ttion Frequency ,F.reQUEmCy

','
~

f~:':l' '.";
~'·~:'l~ "1),

, ....... ,'<i ,

N/A 249.5 2.496

'6

Guard Band
,.~ .

LBS
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01
02
03
J

2551.5
2557
2562.5
2568

2557
2562.5
2568
2572 Guard Band

MBS

K 2614 2618 Guard Band
BAS 2 2618 2624
E1 2624 2629.5
E2 2629.5 2635
E3 2635 2640.5
F1 2640.5 2646
F2 2646 2651.5
F3 2651.5 2657 UBS
H1 2657 2662.5
H2 2662.5 2668
H3 2668 2673.5
G1 2673.5 2679
G2 2679 2684.5
G3 2684.5 2690

The Commission also renamed the Multipoint Distribution Service (MDS) and Instructional Television
Fixed Service (ITFS) as the "Broadband Radio Service" and "Educational Broadband Service:'
respectively. to better reflect the new services anticipated for this band.6 In addition. the Commission
retained conditions on the use of EBS licenses in continued furtherance of the educational objectives that
led to the establishment of ITFS. and removed all non-statutory eligibility restrictions applicable to cable
and digital subscriber line (DSL) operators for the BRS (thus pennitting these operators to provide non­
video services like broadband internet access).7 Further. the Commission adopted service rules and took
actions that gave licensees increased flexibility, reduced administrative burdens On both licensees and the
Commission. and promoted regulatory parity. In particular. among other actions. the Commission
implemented geographic area licensing for all licensees in the band; consolidated licensing and service
rules for EBS and BRS in Part 27; allowed spectrum leasing for BRS and EBS under our secondary
markets spectrum leasing policies and procedures; provided liCensees with the flexibility to employ the
technologies of their choice in the band; applied the Part 1 Wireless Telecommunications Bureau rules to
the BRSIEBS spectrum; and dismissed pending mutually exclusive applications for new ITFS stations.8

4. To facilitate the transition to the new band plan. the Commission adopted a market-
oriented transition mechanism, in which a proponent would transition the 2.5 GHz band within a Major

6 BRSlEBS R&D and FNPRM, 19 FCC Red at 14182, 14227 Tl6. 164.

7 BRSlEBS R&D and FNPRM. 19 FCC Red at 14221-14227. 14230-14232 TlI49-164. 170-176.

8 BRSlEBS R&D and FNPRM, 19 FCC Red at 14169-14170'6.
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Economic Area (MEA).9 The transition timeline consisted of the following three llhases: the lnitiatiol\,
Phase (which was to have lasted three years starting oil 'anPary 10, 2005), in which potential proponents
contact all the BRS and EBS licensees in'~ME~llY ~~ifding them a Pre-transition Data Request and a
Transition Notice; the 90-day Transition Planning Phase, in which the proponent and BRS and EBS
licensees negotiate the Transition; and th~ IS-month Transition Completion Phase, in which the
proponent replaces downconverters and inigrates video programming tracks for :EBS licensees in the :
MEA.10 Under this 'transition mechanism, the transition costs ofEBS licensees were to be shared by the
proponent and all commercial licensees and lessees in the MEA.l1 Transition plans were required to
conform to certain safeguards to ensure a smooth transition and equitable treatment of incumbents. The
Commission permitted qualifying MVPD operatofS'to.seek a waiver to opt-out of the transition.12

5. In addition, the BRSmBS R&O resolved certain technical issues as follows: set the signal
strength limits for the low-power bands at the boundaries of the geographic service areas to 47 dBJlV/m;
restricted the transmitter output power of response stations to 2.0 watts; modified emission 'limits for
stations that would operate on the LBS aDd UBS channels; and refrained from allowing high-power
unlicensed operations in the 2500-2690 MHz band, but allowed unlicensed operation under our existing ­
Part 15 rules in the 2655-2690 MHz band.13

6. In the BRSIEBS FNPRM, the Commission sought comment on a proposilJ. to use
competitive bidding to assign ~y new licenses, as well as competitive bidding mechanisms to transition
licensees to the extent that licensee-negotiated transitions do not occur within the three-year transition .
period.14 Among other methods, we sought comment on a process whereby the Commission would offer
incumbent licensees modified non-renewable licenses that would become'secondary to new licenses to be
assigned pursuant to the new band plan.IS Under this proces.s, the Commission als~ would offer
incumbent licensees tradable bidding off~et credits that could be used to obtain new licenses, and that. .
would provide spectrum access valued comparably to that provided by the incumbent's existing license.16

In addition to alternate transition methods, we aIso sought further comment on the fonowing issues: the
Gulf of Mexico service area; perfont:J.anc~ requirements for licensees in the band; grandfathered ITFS
stations on the E and F ohannel groups; liJ;nitations on the ho~flings of ITFS stations; the "wireless cabl~"

exception to the ITFS ellgil?ility rules; re~atory fees; methods of 'streamlining our review of transactions
involving these services; and ~ontinuing our review ofrules relating to these services.17

B. BRSIEBS 3rdMO&O~d 2nd R&O
~ ~ I:

7. In the BJR8/EBS·.3riMoiJ,.l!J, the"Commission made further changes to the transition niles
to'further'encow:a-ge the transitionoP·the 2,S; GHz band. In reViewing the petitions'filed in response to .the
B~8IEBS R&eJ :arid FNPRM, the'C6inmission foUnd that the selection ofMEAs as the transition area size

,- .

9 l!R{iIE~S R&O,19 FCC Rcd·att14l9~i74.

10 BRSIEB8.R~O. 19FCCRcdaH4200, 142,63JTJ['78, 88.

11 BRSlEliS'R&O, 19 FCC Rcd at 14205 en 93:, ..

12 BRSIEBS R&D, 19 FCC Rcd a1 14198-14199175.

13 BRSIEBS R&D, 1·9 FCC R~d at 14208, 14211, 14218 en: 106, 116, 139.

14 BRSIEBS FNPRM, 19 FCC Red at 14265 c.n:'265-266.. .

IS BRSIEBS FNPRM, 19 FCC Rcd at 14266 i:269.

16 BRSIEBS FNPRM, .191·FCC Rcd;at J.~273 cJ}290.

17 BRSIEBS FNPRM, 19 FCC Red at 14282-1~301.lJl[320-~74.
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discouraged potential proponents from filing Initiation Plans.IS Thus, the Commission changed the
transition area size' from MEA to the much-smaller Bas~c Trading Area (BTA).19 Moreover, since at the

time the Comniission released the BRSIEBS ~,)1fM(J~~,·trdt one Initiation Plan had been ftled, the
Commission changed the timeframe of the Initiation Planning Period from January 10, 2005 through
January 10,2008 to July 19,2006 through January 21,2009.20 Also, in response to petitioners who were
afraid that they would lose their licenses if a proponent did not file or withdrew an Initiation Plan on or
before January 21, 2009, the Conimission adopted a rule permitting licensees to self-transition to their
default channel locations after January 21, 2009 ifa proponent has not filed or has withdrawn an Initiation
Plan on or before January 21, 2009.21 Other significant changes made by the Commission to the
transition included the following: adopting a cost':'sharing formula for proponent-driven and self
transitions; adopting a "first-in time" rule in which the first entity to file an Initiation Plan with the
Commission for a given BTA would be the proponent; requiring licensees to respond to the Pre-transition
Data request within 45 days; and permitting proponents to file the Post-transition notification on behalf of
itself and all of the BRS and EBS licensees in the BTA.22 The Commission clarified that BRS licensees
and lessees, EBS lessees, and commercial EBS licensees must pay their own transition costs and share the
cost to transition EBS licensees; that BRS licensees and lessees and EBS licensees and lessees may be a
proponent; and that channel swapping to effectuate the transition is permitted.23 The Commission
declined, however, to permit qualifying multichannel video programming distributprs (MVPD) operators
to automatically opt-outof the transition, but reaffirmed their right to seek a waiver to opt-out of the
transition.24

8. The Commission also made a series ofdecisions concerning the technical rules applicable
to BRS' and EBS. Specifically, the Commission clarified that during the transition, all downconverters
within the EBS geographic service area (GSA) must be replaced regardless of the desired or undesired
signal strength, allowed a -10 dB adjacent channel desired-to-undesired signal ratio (DIU) for transitioned
EBS receive sites, and reaffirmed its decision to permit licensees to exceed the signal level at the GSA
boundary provided no constructed licensee providing service is affected.2S The Commission also
reaffirmed its decision to require that a licensee receive a documented interference complaint before it is
subject to a stricter emission mask for base"stations, reaffirmed its decision that only the first adjacent
channel licensee may submit a documented interference complaint, and amended the rules to permit the
interfering lic,ensee 60 days after receiving the documented interference complaint to resolve the
coIIlplaint..26.ln addit;ion, the Commission declined to ~o~fy its ~e"cision,to apply the attenuation factor,
not less'lthan 43 + 1010g (P) dB at the channel edge and 55 + 10log (P) dB at 5.5 megahertz from the
channel edgeS." only to mobile.'pigital stations; ~d reaffirmed its decision to require licensees to measure
emission:linu.'ts 'as close to the edges, both upper and lower, of the licensee's bands ofoperation as the
desigIi:permits, including BRS Channel No. llicensees.27 Further, the Commission reaffirmed its

18 BRSIEBS 3rd MO&O, 21 FCC Red at 5641" 64.

19 BRSIEBS 3rd MO&O, 21 FCC Red at 5642 If 65.

20 BRSIEBS 3rd MO&O, 21 FCC Red at 5658-5659lJI 106.

21 BRSIEBS 3rd MO&O, 21 FCC Red at 5671,5673-5674 TJ[ 135, 142.

22 BRSIEBS 3rd MO&O, 21 FCC Red at 5652,5656,5677-5686 TJ[ 91, 101, 152-176.

23 BRSIEBS 3ra MO&O, 21 FCC Red at 5650,5665,5678-5679 Ti 87, 122, 157-158.- 4. __ -

24 BRSIEBS'3rd MO&O, 21 FCC Red at 5645-5.64Mlll[.72,.74.

2S BRSIEBS 3rdMO&O, 21 FCC Red at 5687-5689,5699 TJ[ 181-190,219-220.

26 BR8/EBS 3rdMO&O, 21 FCC Red at 5689-5691 DJ.91-197.

27 BRSIEBS 3fd MO&O, 21 FCC Red at 5691-5694 TI'198-204.
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decision to bifurcate and define overlapping GSA boundaries by drawing a chord between the intersection
points of the licensee's previous '35-mi\e frote~teo. Service Atea ~PSA) and those of tne teSllectl'lt'
adjacent market co-channellicensee.28 AlSeJ; 'the',~dii1iiii~~ibn reaffmned its decision to pennit two-way
mobile operations prior to the transition, and reaffirmed its decision to permit low-power unlicensed
operations in the 2655-2690 MHz portion' of the band.29

9. In response to a request from EBS licensees, the Commission modified the application of
the Secondary Markets roles and policies ,to EBS excess capacity leases entered into on or after July 19,
2006.30 Specifically, the Commission limited the term of these leases to 30 years and required them to;
permit the EBS licenseenessor to retain the right at year 15 and every five years thereafter to review the
lease in light of their educational requfrements.31 The Commission also stated that these leases could not
be automatically renewed, although they could contain a right of first refusal clause.32 Also, the
Commission affirmed its decision not to sPecify the manner in which EBS licensees reserve 5 percent of
the capacity of their channels for educatio~alusage when they lease their channels to a commercial lessee
and reaffirmed its decision to permit cable operator,s, and incumbent local exchange carrlers(ILECs) to
acquire or lease BRS or EBS spectrum for non-MVPD services.33 The Commission also reaffirmed its ,
decision to dismiss mutually exclusiv'e applications for new EBS stations.34

'

10. In the BRSIEBS 2nd R&Q, the Commission declined to adopt assignment roles for
unassigned BRS or EBS spectrum at that time and terminated· the Gulf of Mexico proceeding.35 The
Commission did, however, adopt substantial service as ~e performance standard for EBS and BRS
licensees; established ly.Iay 1, 2011 as the :deadline for licensees to demonstrate substantial service for
each license they hold; adopted safe harbors, including safe harbors for EBS licensees and roral areas; and
indicated that a lic.ensee's prior, discontinued service may be considered as a factor in the substantial '
service determination made by the Commission.36 Also, the Commission adopted roles to resolve
conflicts between·the overlapping GSAs of grandfathered E and F Group EBS licensees and co-channel
BRS E and F ,Group licensees.37 "

IV. DISCUSSION

A. Licensing Unassigned Spectrum in the Band

11. . Backg.round. Th~ Co~ssi()n p[evio~sly assigned all spectrum allocated to the MDS
aI1:.d Multichannel M,!ltipoint J;>istribution:'S~ryic'e~S), the predec~ssorservices to BRS.
Specifically, in 1996, the ColIlJ.riissionco~ductedcompetitive bidding and issued 4;93 BTA licenses

'!I

28 BRSIEBS 3rd MO&O, 21 FCC Red at 5694-5695 TJ[ 205-208.

29 BRSIEBS 3rd MO&O, 21 FCC Red at 5695:;5699 lJl'I 209-218.

30 BRSIEBS 3rd MO&O, 21 FCC Red at 5716lJ[ 268.

31 BRSIEBS 3rd MO&O, 21 FCC Red at 5716," 268.

32 BRSIEBS 3rd MO&O, 21 FCC Red at 57161270.

33 BRSIEBS 3rdMO&O, 21 FCCRedat5701~570~T1227, 231-232.

34 BRSIEBS 3rd MO&O, 21 FCC Red at 5763~57~ fi 236-238. The Commission, howev~r, reinstated one
application based on evidence presented by th,e petitionershowing that its settlement agreement was approved
before the Apri12, 2003 deadline. BRSIEBS 3.rd MO&O; 21 PCCRed at 57041239.

3S BRSIEBS 2nd R&O, 21 FCC Red at 5737, ~!62 'IDJ[ 3.13, 383.

36 BRSIEBS 2nd R&O, 21 FCC Red at 5718-5736 'lrI274-310.

37 BRSIEBS 2nd R&O, 21 FCC Red at 5749-5750 CJrI348-350.
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granting access to all BRS spectrum nationwide that was not assigned to pre-existing MDS or MMDS
site-based licenses.38 Since the auction, 73 of the 493, BR~ overlay licenses have cancelled and the
related spectrum access rights are now unassigned ,although any underlying, pre-existing site-based
licenses remain intact. With respect to EBS spectrum, the Commission has extensively, but not
exhaustively, assigned this spectrum through site-basedlicensing. Commission ana\~sis indicates that in
11 of493 BTAs, there are currently no geographic or site-based BRS or EBS licensees. In addition, there
are six additional BTAs where only a very small portion of the BTA is covered by"a BRS or EBS license.

12. In the BRSIEBS FNPRM, the Commission sought comment on procedures for assigning
new licenses in these services by competitive bidding.39 Commenters were asked to address these issues
in addition to a larger proposal to use competitive bidding to transfer existing licensees to the new band
plan.4O Specifically, the Commission asked parties to comment on adopting Part I.competitive bidding
rules for these services, as well as the adoption of three levels of size-based bidding credits.41

13. Commenters addressing competitive bidding issues in response to the BRSIEBS FNPRM
generally focused on when to conduct competitive bidding; and whether and how to distinguish among
EBS applicants for purposes ofoffering small businesses bidding preferences.42

. Then, as now, several
parties sought early auctions of currently unassigned spectrum.43 Organizations representing EBS
licensees, however, argUed that auctions ofEBS licenses should wait until after the transition, so that EBS
licensees could devoteappropri.~t~ attentio~ to the transition process.44 ;In addition, there were divergent
views regarding what frequencies in the band should be licensed togeth~r (particularly whether or not to
group low and high power frequencies) and the appropriate geographic area for licensing.45 These latter
conc~ms primarily pertained to new EBS licenses.

14. In the BRSIEBS 2d R&O, the Commission cop-cluded that it would be premature to decide
how to license currently unassigned spectrum in the band until after the period for existing licensees to
transition to the new band plan e:xpires.46 The Commission reached thjs conclusionbased on the limited
amount of currently'unassigned spectrumreJative to assigned spectrum subject to transitioning; the '
limited utility of J;lew licenses (It areas where existing licensees weJie trapsitioning from the old to the new
band plan; an~ the ef.ficiency of licensing all available spectrum at one time.47 Moreover, the
Commission: ebserved that completion of the transition would permit an assessment ofexisting and
potentiai uses of new licenses and might lead to the identification of additional spectrum available for

38 These types:~f.lice~ses ar~ cOIQ,Il1onIy ~eferred to ~ geographic "overlay" licenses. See Winning Bidders in the
Auction of Authon~l)tions to·ProYide Multipoint Disbi1,lution Service in 493 Basic Trading Areas, Public Notice
(MMB WTB Mar. 29,1996).

39 BRSIEBS FNPRM, 19 FCC Red at 14265-14272 TJ[ 266-288.

40 BRSIEBS FNERM, 19. FCC Rcd at 14272-14282 TJf 289-319.

41 BRSIEBS':F!lPRM, 19 FCC Rcd at 14270-14272fi2~1-288.

42 BRSIEBS 2nd R&D, 21 FCC Red at 5738-5739, 5741 B 317-319,325.

43 BRSIEBS 2nd R&D, 21 FCC R~d at 5738 n.786.

44 BRSIEBS 2nd R&D, 21 FCC Red at 5738-5739 4J[ 318.

45 BRSIEBS 2rzd R&D, 21 FCC Rcd at 5740-57411325.

46 BRSIEBS 2d R&D, 21 FCC Red at 5739lJ[ 320.

47 BRS/EBS 2d R&D, ~1 FCC Red at 5739-5740 lJrl[ 320-324.
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assignment.48 The Commission concluded that waiting to assign new licenses until after the completion
of the transition therefore might enable a more effective initial assignment of-new licenses.49 :!

?£j.jo\'~ IJ;j"); ;0_ ~ /'} If

15. NextWave Broadband, Inc. (NextWave) asks the Commission to reconsider this ,
conclusion and immediately auction "all available and unassigned" BRS and BBS spectrum.50 In seeking
reconsideration. NextWave asserts that the benefits from 'assigning new licenses prior to the end of the :
transition outweigh any potential benefits'that eouid be obtained from waiting to aSsign licenses for more
available spectrum at one time.51 wiMAX Forum (WiMAX), Sprint Nextel, Clearwire Corporation
(Clearwire), 'the Hispanic lnfoI'IDation and Telecommunications Network (lllTN) and WCA support ,
NextWave's request.52 Proponents ofearlier licensing ofBRS BTA licenses contend that new BRS BTA
Ucensees may be more likely to initiate·tr~sitians to the new band plan' than other existing licensees,
thereby furthering the transition.53 More ~roadly, WCA and NextWave contend that the sooner the
Commission licenses unassigned spectruIil, the,sooner new licensees can begiti planning their post­
transition deployments.54

16. A few parties, specifically NIA, em, and ITFS/2.5 GHz Mobile Wireless Engineering &
Development Alliance, Inc. (lMWED), oppqse NextWave1s petitioQ. with respect to assigning EBS '
spectrum. NIA arrd' eTN colitend.:fhat ''E~SjliGebsees wiUbe significantly occupied with other matters:
over·the next few yeats, ~iIiGludihg transitiQns to the new band plan, spectrum lease negotiations, and,
critically, the developmenfof,equcatienal'service plans that focus on new technologies tailored to the:
revised plan andrules."ss IMWIID contends that auctioning E13S spectrum in urban areas is unnecessaIy
because there is insufficient white space ayajlableto ,institute, new serVices in those areas.56 IMWED i
states that the primary purpose of EJ,JS is educational, nat c<:>nftnercial.s7 Finally, IMWED anticipates that
auctions would not:materially expedite the provision of wireless broadband service because widespread
deployment will not occtiI' until'after transitions take place.s8 :

''.I .

17. Di:scussion. With,'respebt'to BRS,..spectrum,'we now conclude that the public interest
favors exp,.edifious relieensing,afB1fA autbenzations in-those areas where'the authorization was forfeited
or tumed:lfu for c~cellaaon, t~gardless of-the presence ofother BRS or EBS incumbents. BTA
authorization:holtlers;'eligible' le pay for their licenses in installments recently submitted their final

48 BRS/EB82iJ"R&O, 2\11 FGC Red at-5740 '1322.

49 BRS/EBS 2d R&O, 21 FCC Red ,at 5740 '13~2.

50 NextWave PFR at '3-1~. In refeIring to pleadings filed in response to the BRSIEBS 3rd MO&O, we will use the '
shon; n"me of the party. Wi i~dicated in .Appen~ix D to-this docqment,.followed by "PFR" if the document is a
pe~~Ci?nJel\ree~.nsi~~1!ati~Jk"Commentsll

.~r "OprQS~~9ql~:itith~ ~O'eliment is e~~ents on or oppositions to
pe~tians forrreebns1deJ.:~tj9n, ,and"'Repl,Y'1 "If the, p,leailing.,ls ;!l' reply te an'Oppos1tion er comment.

(, " '

51 NextWave PFR at 5.

S2 WCA Opposition at 12-16. Ina~dition to W,CA, Wllv1A"{(a non-l?rofit corporation fooned to help promote and
certify the,compatibility and intereperability of,bro3dttllitd,wjr~}r,sS Jlroducts using the IEEE 802.16 and ETSI ,:
HiperMAN wireless ~'speci~t:atio?~), CI~anWire1 ~4,~@-~u~~,ort em:ly aucti~n ofne~ ~censes. WiMAX
Comments at 5-6; Spnnt Nextel QpPosltian at 13-15~ CleaiwIte Opp'osdion at 3-5; HITN OPPos1tion at 3-4. '

53 Clell11wire Oppo~ition at 4, NextWave Replyai '4.

54 WCA Opposition at IS, NextWave Reply at 4.

55, CTN NIA Opposition at 3-4.

S6 IMWED Opposition at 3.

57 IMWED Oppositien 'at 4.

,. S8 IMWED Opposition at 4.
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payments. With final payment in hand, the possibility that additional BTA licenses will be added to the
FCC's auction inventory due to failure to pay is now foreclosed. In addition, initial action has been taken
with respect to requests regarding forfeited aiitHoHMti6its.S9 These developments provide greater

certainty regarding the geographic areas available tOt the grant of new 'QRS licenses.

18. We find that the expeditious licensing ofBRS in those 11 BTAs w.here there is no
existing BRS or EBS licensee serve~ the public interest by facilitating service in unserved areas.60

Expedited licensing in those markets will not disrupt the band plan transition process because there are no
existing operations. Transitions in adjace~t BTAs will be protected by the requirements in our technical
rules that new BTA licensees operate pursuant to the post-transition band plan and provide protection to
adjacent operations. We also note that Sprint Nextel and Clearwire, two entities that have proposed
transitions in other markets, support expeditious relicensing of available BRS spectrum.61

19. We also conclude that, on balance, early issuance ofBTA authorizations serves the
public interest in markets where there are incumbent non-BTA BRS or EBS licensees. Unlike the handful
of markets without any existing BRS or EBS licensees, issuance of licenses where there are existing
incumbents will supplement - rather than initiate - service within the BTA. Nonetheless, a new BTA
authorization will make service more widely available and will increase the opport:Unities for competitive
offerings within the market. We believe that our existing technical rules afford incumbent licensees
protection against unwarranted interference. Specifically, any new BTA licenses will be required to limit
their signal strength at the border of their GSA,62 provide adjacent channel protection in the same manner
as any other licensee,63 and comply with the height benchmarking rule to ensure that base stations near
the border of GSAs do not interfere with stations in neighboring GSAs.64 We also·note that no party to
this proceeding expressed concern that awarding new BRS BTA licenses would cause problems to
existing operations. Moreover, we will require new licensees to operate pursuant to the new band plan.
This requirement will protect existing licensees by ensuring that any future high-power video operations
are restricted to the MBS. To the extent a market has existing pre-transition operations, requiring the
BTA operator to.operate pursuant to the new band plan will provide that operator with maximum
incentive to transition existing operations. Furthermore, as an increasing number of adjacent markets are
transitioned, requiring new licensees to operate pursuant to the new band plan will ensure that the new
licensees operate in conformity with adjacent markets. We expect that these requirements on how BRS
licensees' may operate under new BTA licenses pending the transition to the new band plan should
pFovide an incentive for these licensees to propose transitions in markets currently lacking a transition
plan.

59 See, e.g., Satellite Signals of New England, Order, 22 FCC Rcd 1937 (WTB 2007), petitionjor reconsideration
pending, TV Communications Network, Inc., Order, 22 FCC Rcd 139T<!WTB 2007), appl~cationjor review
pending, Virginia Communications, Inc., Order, 22 FCC Red 1386 (WTB 2007), petitionjor reconsideration
pending.

60 Three of these eleven BTAs previously were licensed to TV Communications Network, Inc. (TVCN). TVCN
sought relief from the cancellation ofthese and other BTA license~ The Wir~tess Telecommunications Bureau
denied TVCN's initial request for reliefand TVCN has filed a pendittg,application for review of that denial. TV
.ConniJ.unications Network, Inc., Order, 22 ~CC Rcd 1397 (WTB 20(7), application/or review-pending.

61 Sprint N:extel Opposition at 13-15; Clearwire Opposition at 3-5. Sprint Nextel, Clearwire, and Polar
communications have filed transition initiation plans for 375 BTAs.. .... .

62 See 47''C::.F.R'.§' 27.55(a)(4).

63 S~e 47 C.F.R. § 2i.53(~).

64 S~e47~C.F.R. § 27J,221.
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20. Although we decide to move forward with auctioning licenses for unassigned BRS
spectrum, we believe that a broader record should be developed on how to distribute licenses for
unassigned EBS spectruin. EBS is a uniqu~g&rVil:tn:lisigIt'ed to meet the unique needs of educators and
students.6s Given the wide variety of educators and educational needs, we could foresee situations in '
which the ideal license size could be as small as a school district or as large as a stat~. Furthermore, '
educators may encounter a variety of unique challenges that commercial operatorsmay not face, such as
state or county imposed budgeting cycles, the need to obtain grants, or state-imposed limitations on th¢ir
ability to participate in spectrum acquisition. Accordingly, as noted in further detail below, the Second
Further Notice ofProposed Rulemaking seeks further comment on the best means of licensing unassiw,ed
EBS spectrum. "

B. BRS Competitive Bidding Rules

21. Background. The BRSIEBS FNPRM proposed to conduct any auction of new licenses in
the BRSIEBS band in conformity with the general competitive bidding rules set forth in Part 1, Subpart
Q, of the Commission's rules, for example, rules governing competitive bidding desi~, designated
entities, application and payment procedures, collusion issues, and unjust enrichment.66 We did not
receive any noteworthy objection to the use of these competitive bidding rules with respect to new BRS
licenses~

22. In the BRSIEBS FNPRM~ the Commissic:>n sought comment on the appropriate
geographic area size for new licenses in tIiis band.67 With,liniited exceptions, commenters generally
assert that new geographic area licenses should be BTAs.68 Commenters contend that BTAs are
consistent with prior geogfclphic area licensing in the band, i.e.:MDS BTA overlay licenses; that BTAs,
are closer to the market size likely to be served by a licensee; and that areas larger than BTAs will result
in inefficient license assignments, as bidders' licenses may cover some areas in which they have no
interest.69 A few commenters suggest geographic areas smaller than BTAs, such as counties (School ;
Board of Miami Dade County Flori,da), telephone servicing areas (Gila River Tele<?ommunications, Inc~), '
or MSAslRSAs (National Telecommunications Cooperative Association - for MBS).70 '

23. With respect to bidding c~edits, in the BRSIEBS FNPRM, the Commission proposed to,
define t,hree categqries: "smal~ business" ~- an entity with average annual gross revenues not exceeding
$40, IJ1ii~on for the;pre~~ing tlrree y,ears; :"very small,bu~iness" -- an entity with average gross revenues
not exceeding $15 million for the same pepod; and "entrepreneur" -- an entity with average gross '
revenues not exceeding $3 million for the 'same period.71 The Commission also proposed to provide
qualifying "smaIl businesses" with a biddfug credit of 15%, qualifying "very small businesses" with a

6S See generally BRS R&O, 19 FCC I}ed at 14222-14227 TJI 152-164.

66 BRSIEBS FNPRM, 19 FCC Red at 14270 cf281. '

67 BRSIEBSR&OFNPRM, 19FC~Redat14~68-14269!274-278.

68 WCA Comments (fiJed Jaq,. 10, 2qo5) at 24-~5, Sprint Corporation Commen~ (filed Jan. 10, 2005) at 4,
Comments,ofNexteJ Oorporation (filed Jan. 10; 2005) at 8-9.

69 See, e.g., WCA Comments at 24-25.

70 ~urther Comments, The School Board efMi:imu Dade County Florida (filed Jan. 10,2005) at 2-3, Comments of
Gila River Telecommunications, Inc. (filed Jan~ 10, 20()5) it'2-3, Comments ofthe National Telecommunications:
Cooperative Associatl«;)pin Respegse to the Fuq.her Notice of.P1-'Oposed, Rulemaking and Initial Regulatory ';
Flexibility Analysis (filed Jan. 10, 2005) at' 3. mCA also suggested'BTAs could be an alternative for the MBS. ~d.

71 BllSIEBS F.NPRM, 19 FCC Red at 14272C][286. See 47 C.F.R. § 1.2110(f)(2). We will ~oordinate the small
business size standards for BRS in-this praceeding with the U.S. Small Business Administration.,
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bidding credit of 25%; and qualifying "entrepreneurs" with a bidding credit of 35%, consistent with
Section 1.2110(t)(2) of the Commission's Rules.72

24. Commenters responding to the BRSIEBS FNPRM focused on bidding credits for EBS
licenses, rather than BRS licenses. For example, one party p~()posed substantial bidding credits, of at
least 50%, for EBS applicants not receiving financial suppart-fromoutside parties.73 WCA, which
opposes bidding credits with respect to EBS licenses generaI1y, advocates that any bidding credits for
EBS applicants be based on their educational objectives, rather than their revenues.?4 .

25. With respect to other competitive bidding mles, the BRSIEBS FNPRM proposed to use
Part 1, Subpart Q rules to auction geographic area licenses to· access spectmm in tqe 2500-2690 MHz
band.7s We did not receive any comments ,objecting to the use of these Part 1 rules.

"

26. Discussion. With respect to the assignment o{ new BRS licenses, we adopt the
competitive bidding rules set forth in Part 1, Subpart Q, of the Commission's Rules, consistent with the
bidding procedures that have been employed in many previous auctions.?6 Specifically, we will adopt the
Part 1 mles,governing, among other things,competitive bidding design, designated entities, application
and payment,procedures, collusion issues, and unjust em:ichrnent.77 We riotelthat such rules would be
subject to any mocUfications by the Commission in our .ongoing Part 1 prooeeding.78 In ~ddition,
consistent with current practice, matters such as the appropriate competitive bidding design, minimum

72 47 C.F.R. § 1.2110(t)(2)(i)-(iii).

73 See, e.g., Comments of SpeedNet, L.L.C. (filed Jan. 10,2005) at 2.

74 'WCA Reply'tomments (filed Feb. 8, 2005) at 30-32.

7S BNS/EBS NPRM, 18 FCC Rcd at6816!J:233.

76 Sle, ej,'l Aw:'ndi;n~nt:oIIJart 1 of the,Commi~~ien,',~:aules~o~Petitiye_Bid!3ing, P~9c~9res, ':"TDoc~et No.
97-8ft~.l~~~er, ?f(bmo!a,'1}iJum l?1?in.!f.n-ant!-.order9T1fl)No.g"cfitofPiiopp~~ B.,~~e Mp!dnp, .!~ff~ ~cd ~686t(I997);
Thir:.'j},'Riport'dfiiJ Oidet aiUJ.·Secoiiil JJ.urlfter- Nd.fi~e ofProposed1lutl!!Nillking, 13 FCC"Rcd:,374-{199'7) (1'qrt 1
'lihitdlR~itbrt alm'Order-WOrder tin'R~eonsideriltion 'Qfthe r/iVrd" '. ,:,; (J);'d.~r, Fifth.R~port.'dhd Ordiir, 'and
Ff?~);eh. Further:Notice ofPtoposeij/Rule_'Making.' 15 'FCC'Rc(f J~'2 n)-'{~e}on. pendin!j:) (Part 1 Recon Order/
Fifth Report arM: Or4er..1md Fourth Fur.t~r N(JiitJe .ojRroptJseiJ RU1~~filling); Seventh Report and Order, 16 FCC
Red 17546 (2001); Eighth Report and Order, 17 FCC Rcd'2962 (2002).

77,See 47C.F.R,.. ~ }:~,~,OI et se,q,. ':

78'8ee,·.e.g;, Atri~n~m~~~ 'of ~art l',~f the eommi.s's~en~s:'Rules -+-:~o~ti~.v'e Bi4diilgProc~ur~s, Second'Order on
jReebJ1.:SiJ.!erati.o/1ofth~ [fifth 'RepoTrt~aizd (f)rder{ 20 Fee~Gif1l9~2 (-2,fJ%5~~~~I:paii'-1' Co~p~titive BIdding Second
Order- on Reconsideration.o/tlie RifthRflPort and Order') (adopting modifications tOJ'the competitive bidding rules);
Im.~~~~~~~tio~'\o~ th7.~~~~rci~ ~~t;etfYPl E~~c~~entAc~ ~~~}¥9d~rni~~~~Ji ~1.tQ~:;CQriunis~i,on's
Co~p~titi~e,B!:d~~.~~e:~~~~ .Pr~c~.~~s,.~l]e~et N'.e::~~;~1.h,~p.~rt.'qizr!·'~r4~"; ~~,FCC Rc4 .891.(~OO6)
(eSEA1Part 1 'Repo1ftrafii};:Qrl!er),peti,tlo'!#!or reconsideration,pef!dJP"J,; :1Wple1l\~nta\ion ~of~e Commercial
Specttum-EnhancemeJit.}\ct and ~odenUzationof the-:Co~ssiqn';s ,Ce~petitive Iriaging~ulesanif Prdcedures,
WT pocket No. 05-2U, ~f!eo~R,#port and Order and Seconp. Further Notice ofProposed ~ulf:~kinq, ~1 R<;C

. Rcd :~753 !2006) (De#$.1Jflted ~ntity, Seeond Report ""4 Orde~ a1!4'l!J,t}s{gnatedentitY 8ecortdFN~RM)! petitionsfor
recotisid~f~tiqn;pendiQg~~JmPI~mei.JtatioQ~of the €,01pmet~ial ,Sp~ctJtillJ'i$tiJ,1aq~einent Act .AAdMe~de~za~p-.n of the
Commis~iop.~s,~oD,lpgfiti,v~~iddini~'Rule,~,andPr{)£~~~es·, m~D.o~k~t~q, :05-Z,ll, Order oil ~eqdnsi'4eration of

. "th),li)~s~8'!flte~t!lnfityJS,~e();,I'J!~~pQh,,(lnd~f'J:rller~ 24~B~lP)R'Gli~6q(ij3' @tr06)~lJj'e's"hat~4lB1fti~4rder on .
Reeonside:r.a.ti(/it 'i!fth~,:8~cbiid. RepP,11t aniJt(!)rder),.jJetitions for .recon~ideration p~nding. ,,',. , .
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op~ning bids and rese~e ~rices, will be detennined by the Wireless Telecommunications Bureau pursuant
to Its delegated authonty. 9 , ,

27. We adopt rules providing that new licenses for unassigned BRS spectrum will be
assigned by BTA, with each license authorizing access for allBRS sllectrumnotothetwise assigned either
at the time of licensing or in the future.80

'We agree with those commenters that th~re are benefits to
,issuing new lic~nses on a BT~ basis because this·,approach is consistent with the existing BRS
geographic overlay licenses. ~urthermor~, adopting different,geographic service areas for the available
BRS licenses would be difficult to administer and would not appear to lead to any benefits for either
potential licensees or the public..

28. We ~so"adopt,rul.esprovidQIg'for three size-based bidding credits in competitive bidcllilg
for new.,BRS licenses. We have used sinillar credits in a range of other services and conclude that they'
are :appr()Pci~te fo~ ~RS~ Applicarits with::,attributableaverage annual gross revenues not exceeding $3
n:U1!,ijon for the preceding,'threeJ'Ye~s, "enti'eprene'!J1's," will be eligible for a 35% discount on their
w4.qning bi«:ls,;"those w.ithi:attribut8ble average annual gross revenues not exceeding $15 million for the "
sarn~;p¢lftod, ~~very:smaII'busin¢s~es," will be 'eligible for a 25% discount; and thos'e with attributable ,:
avet'~g~epmuaI"gr9,sSifevenues~hot exceeding $40'mllIion for the sarile period, "small businesses," will be
el!gi~i~;fbrai~5.,petd~~Jdiseo~Qt., Applicants 'claiming eligibility will do so pursuant to our established'
Part I ,e.~mpetitiv:e bi~dingrules and.procedures.

C. Transition

1. Self-transitioning before January 21, 2009

29. Background. The primary means oftransitioning BRS and EBS stations is the
proponent-based transition. The proponent-based transition process is a market-oriented process for
relocating EBS licensees and BRS licensees from tb-eir cUJrentinterleaved channel·locations to their new
c.Qutiguous spectrum ~lqcks in the LBS, Mas, or UBS. The tr~sition occurs by BTAs and is undertaken

, .by,,84're,ponent or multiple proponents. The transition occurs in the following five phases: (1) initiating
the'transition process by filing an Initiation Plan with the Commission; (2) planning the transition; (3) .
reimbur~ing the costs.of the trapsition; (4) terrn.inating existing operations in transitioned markets; and (5)
filmiog,the pdst~ttari'$i~on~,:(lolifi'pation.81 A prop6ilent iilUst'tmgrate an EBS licens~e's e~gible video :
progt~g.~~!'J~i~~qreMB~82 and,pfdvi«e, aIi)i~~ lic~psee' with downconveriers at every eligible
EBS~c~~v~ ~i~.83'~~'P!Qpqnint m~y.~~e~*eiWbUrsemeiit fOt the migia~on and downconverters they,
p'r~viae.frop1,B~S li9.~»',S~ an~I.Jess~s, E~~~~sees, and gommercial~S licensees.84 BRS licensees'
~d"!~$see~, E}3SJessees, and c~mmet~ial\EBS 'licensees mus,tpay their own transition costs.8S :

79 See Amendment of'Part 1'of the Commission~ s Rules - Competitive Bidding ProcedUres: Third Report and Orde~
(lnd,~~Go.ndF~'th,~~No,tj,C;f!oflrqgqsed Rl11e J.filkjng, q PC;:C ,Rqd 374, 448-49, 454-55 TJI 125, 139 (directing the'
Bure~lI,,~o seek~p1Jh~Qt c;m 's'p~~i~c,mechanisllJS relating.,to auction conduct pursuant to the Balanced Budget Act ~f
199~) ~P4rt 1 'Iih.ir.d RepQrt.~ Ortler). \; ,

80 In ~e eventth~'liceris~' for an inq(J~bent non~~TA statjon'c.anc.els or is fo~eited, the right to operate in that area'
autom,atically 'reverts~·to.r6Ie lIcensee.that holds tlib liceh~~' for ,the cotresponmng BTA. 47 C.F.R. § 27.1206(b). '
81 .: - . .- ":~. .• I' - I') ,

47 C!F.R~·,§§ 2r'Z.123Q::-27.~~39.

82 -.: ,,- ..\ , .
47 G·.F..~· § 2?tJf33(b).

83 47 etF,.R~§27~ol.233(a). ;: ,
. - :..,.". '.' ~~L ' . j ... < • ~~ • •• :: • -:.. ' ~. • •

84 47 C.F.R. ~§ .27t;~2t~~~~~~:.~~ 9.Ji:'-, §..27.123~identi:fiel! Ith~ costs tha.t are eligible for reimbursement. .

85 47 C.F.R. § 27:l231(b). ,'''' . '
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30. fu markets where no transition plan is filed by January 21,2009, the date the proponent
must file an Initiation Plan with the Commission. or wi~etraw,~:filed Initiation Plan, the Commission
permits BRS and EBS licensees to self-transition to tIleii: de.fault channellocations.86 Consistent with the
rules applying to proponen~-based transitions, the -Commission also pennits self-transitioning EBS
licensees to seek reimbursement from commercial operators in the 2.5 GHz band for the costs of
transitioning to their default channel locations.81 The Commission decided to limit-self-transitions to
markets where no transition plan had been :filed /;lS ofJanuary 21,2009 or where a transition plan had
been withdrawn as of that date because allowing earlier selfoltransitions "would negatively affect the
incentives for proponents to transition their BTAs.,,88

31. Although Broward County asks the Commission to recon~iderits decision regarding
early self-transitions, it expresses different positions in its petition for reconsideration and its reply. First,
in its Petition for Reconsideration, Broward County asks the Commission to reconsider its decision and
allow licensees to self-transition before January 21,2009.89 Broward County further asks the
Commission to permit early self-transitioning licensees to transition not only to their default channel '
loca.~ions, but also to an :MBS channel belonging to ~other licensee, ifcertain conditions -are met.
S:pecifically, that channel must be the self-transitioning lic~nsee's:MBS channel following the transition
of the licensee, or the self-transitioning licensee must have an agreement, with the other licensee to allow
the self-transitioning licensee to maintain its post-transition programming-on that MBS channel.90

Broward County asks that an early self-transitioning licensee be pennitted to "take its other channels
dark" in anticipation ofthe arrival ofthe proponent and the completion of the transition process and to be
reimbursed. for its transition costs.91 Broward County argues that a self-transitioning licensee would cause
less interruption to sehool curricula and programming availability, when compltred with a proponent~

driven tr~sition.92 "In its Reply, however, aroward County asserts that license'es~"bapself-transition before
Janu¥y 21,2009 and that the only question before the Commission is:whethet lieerlsees who transition
early~y be l'eimbursed for tht'1 costs of transitioning.93 WCA, Sprint Nextel, and WiMAX oppose
perrn~ttiRg licensees to self-tranSition before January.21 , 2009. They argue that permitting early self­
transitions would complicate the transition and be more costly.94

32. Discussion. As a preliminary matter, we..disagree with Broward County's assertion that a
lice~~ee may self-transttiQn be~qre January 21,2009 and that th"'only question before the Co~ssion is
whetlil1!'~thq 99Sts incu,n;ed'Qy 't1\e ear~y self-transitioning lieense-es areteinibU1is~ble'.' In theBRSlEBS 3rd
MO&?~_~~-Gornniission stated~ih.at a iic~nse~ may not self~transitionbefore January 21*, 2069 because

"
It- " ~ ".'

86,p~/EB§t3fih.¥.o.I;.OI'21 I:CC Red at 56'71 ~ 135. JanuaIy 21,2009 is the first non-holiday 30 months after July
19~ 200p, .the.effective 4a.teofthe ainended rules. . < • '.

87 BRS/EBS3rd MO&O, 21 FCC Rcd at 5:685 ~ 175.",., '

88 BRSI/BS, jrt!,~P~q, 2~ FCC Rc~ at 5671 ~ 135.

89 Broward Coun'lo/ PFR at 4. Broward County's PFR does not distinguish betWeen BRS and EBS licensees in
advocating for early self-transitions.

90 Broward County PFR at 4.

91 Broward CounW PFR at 5.
92 -BIOward-County PFR at.2.

.~3 aro~ard County Rep!y at 4.

94 W¢iMix Comments at 12-13, WCA Opposition at 41-42, SprintNextel Qpposjtion: at 16-17. ,
. "
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doing so would discourage proponents from transitioning the 2.5 GHz band.95 Thus, we now turn to
Broward County's request that we reconslder this decision.

33. We reaffIrm our decision that a licensee may not self-transition before January 21, 2009
and reiterate that a proponent-driven transition·isthe most-efficient method oftransitioning a BTA,96 In
particular, we find that early self-transitions would complicate the transition process for the proponent .:,­
as discussed by WCA, Sprint Nextel,. and ,WiMAX97 -- and would not provide sufficient benefits to the :
self-transitioning licensee to offset those ~~ditional complications. '

34. We disagree with Broward County's argument that permitting a licensee to self-transitien
early would n~duce the planning and technical burden on the proponent because the self-transitioning "
licensee, rather than a proponent, would make the necessary equipment changes for EBS stations.98 We
believe that permitting a licensee to self-transition early would thwart the proponent's ability to develop a
BTA-wide transition plan in which some l\1BS channels are digitized, some licensees swap channels~ arid
other licensees share digitized channels. Vnder our rules, the proponent is responsible for transitioning:W1
EBS licensees in the BTA through the development ofa Transition Plan (to which every BRS and EBS "
licensee in the BTA must agree). Moreov~r, iflieensees are permitted to self-transition prior to January:
21,2009, a proponent, planning to transitio:n a market after these self-transitions will have difficulty
determining which licensees in·the marke(alr.eady have transitioned. '

35. While we acknowledge that permitting licensees to self-transition early 'may result in a:
more rapid transition.' for these individuallicense~s,we find unpersuasive Broward County's argument ,
that a self-transitioning licensee would cause.less interruption to school curricula and programming ,
availability, when compared with a proponent-driven transition. The Commission's Rules already requite
the proponent to coordimi.te1with eVQry EBS licensee to minimize the extent of any disruption and allow a
proponent to interrupt fiBS ~ansmissions (or only a short time (less than seven days) at any reception "
site.99 Moreover, allowing earlY,self-transitions may disrupt other EBS licensees that are participating iIi
the proponent-driven transition process. ' ,

, 36. In apdition, the existing propan.~~t-driventransition process provides an opportunity for:
EBS licensees to make counterpE~posalsto:the~pr.oponent'sTransition Plan.loo In those circums~ances, !

~e proponent 'either must;fedra:(t·the TransitianIPlan to aecpunt for the licensee's concerns, or seek :
disp~te.resolu]tan:rWe.l1>,etieve ,that it is in the,iliter!estofth'c',proponent to accommodate an EBS licensee
because the transition for the entire BTA will pe tolled pending resolution ofthe dispute; In contrast, if "
we were to pennit self-transitions prior to J~II1Uary 21, 2009, the proponent does not have a similar :
incentive to reach an agreement with the EBS licensee regarding reimbursement because the transition of
the BTA will not be toned pending dispute resolution (i.e., the EB'S licensee has already self-transitioned,
which by definition is not under ~1J.e Transition Plan), In additiop., since. the reimbursement ofcosts wou~,d

not have b,eefi pre-negotiated unCIeriari e~ly self-transitian scenario, we note that the EBS licensee who'
opts for an early self-transition may not ultimately.receive reimbursement for all of its costs under dispute
res.elution. Furtherm..ol'e, ,allowitJ,g early self-transitions may increase the possibility 'of disputes
eonceming cost reimbursement hecause EBS licensees who transition without the' involvement ofthe,

, -
9S BRSIEBS 3rdMO&O, 21 FCC Red at 5671 ~ 135,47 C.F.R. § 27.1236(a).

96 BRSIEBS 3rd MO&O, 21 FCC Rod at 5671 ~ 135.

97 WiMAX Copnnents at 12-13, WCA Oppositi~n at 41-42, Sprint Nextel Opposition at 16-17.

98 See Broward County Reply at 3.

99 47 C.F.R. § 27.1232(b)(2).
100 47 C.F.R. § 27.1232(e).
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proponent may be more likely to incur expenses that are not reimbursable (or that the proponent may
view as not reimbursable).

37. We conclude that early self.transitioning would make the transition process more '
complicated, more difficult to administer, and unpredictable. We therefore deny Broward County's
petition.

2. Proponent-driven transitions

38. Background. On November 2, 2006, HITN filed a Request for Clarification ofthe
BRSIEBS 3rd MO&O, more than three months after the July 19, 2006 deadline for filing Petitions for
Reconsideration. lllTN asks the Commission to clarify four alleged inconsistencies between the text of
the BRSIEBS 3rd MO&O and the text of the adopted rules concerning proponent-driven transitions.10I

Specifically, HITN's Request focuses oil the following issues: (1) the penalties imposed on licensees who
do.not timely respond to pre-transition data-requests;102 (2) whether a proponent may implement its
original transition plan after it seeks dispute resolution;I03 (3) whether the rules should specify penalties
imposed on the proponent for withdrawing the Initiation Plan;104 and (4) self-transitions.105 We discuss
the fIrst three issues below. The fourth issue is discussed in the next section, in the context ofWCA's
Petition for Reconsideration.

39. Discussion. We agree with WCA that three of the four issues for which IDlN requests
clarification are substantive changes and not technical corrections.lOG Thus, we conclude that IllTN's
request for clarification, which was filed after the deadline for petitions for reconsideration ofthe
BRSIEBS 3rd MO&O, is an untimely filed petition for reconsideration, which under Section 405(a) ofthe
Act we are unable to address. lo7 Nonetheless, to the extent that there is any uncertainty about the
obligations in a proponent-driven transition, we note that, in cases where the text of the rules is
inconsistent with the text ofan Order, the text ofthe rule controls. We find that IDTN's fourth requ~st is
for a technical correction, rather than a substantive change, and can be addressed, notwithstanding the fact
that it was raised after the deadline for petitions for reconsideration. Iri any event, the fourth issue raised
by HITN also Was raised by WCA in its timely-filed petition for reconsideration, and is discussed in the
next section. lOB . .

3. Technicalcorrecqons

40. Background. In the BRSIEBS 3rdMO&O, the Commission stated that it is necessary to
coordinate the.timing ofself-transitions with proponent-driven transitions.109 WCA identifies an

101 HIlN ex Parte Request for Clarification (filed Nov. 2, 2006).

102 IDlN Ex Parte Request for Clarification at 2-3.

103 HIlN Ex Parte Reque~t for CI~ification at 3-4.

104 IDlN Ex Parte Request for Clarification at 4-5.

105 IDlN Ex Parte Request for Clarification at 5-7.

lOG E9f p'arte Letter frem Paul J. Sinderbrand, Counsel for WCA to Marlene H. Dortch, Federal Communications
CorimIissioIf (dlfted Nov: 21, 2006).

107 See Ex Parte Letter from Paul 1. Sinderbrand, Counsel for WCA to Marlene H. Dortch, Federal Communications
Comprission (dated Nov. 21,2006) at 2.

lOB See' infra ~ 40.

lOll.BWE~~3tdt¥P&~ 21 ~~C ~cq at 5673 ~ 141.
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inconsistency between the text of pat~graph 143 of the BRSIEBS 3rd MO&O and Section11.1136(n)(6)
of the Commission's Rules.no Specifically, paragraph 143 of the BRSIEBS3rdMO&O, states that
licensees who decide to self-transition mt)st comJ2Jete th~..,~f-transition within 51 months of the effective
date of the amended rules, July 19, 2006.11l-!ecfib'tr21J2J6(b)(6), however, states that self-transitions
must be completed within 57 months of July 19,2006.112 WCA asks that the Commission amend Section
27.1236(b)(6) of the Rules by deleting "57" and inserting in its place "51.,,113 IDTN asks that the
Commission clarify how long self-transitioning licensees have to transition.114 InTN insists that the
BRSIEBS 3rd MO&O is ambiguous because paragraphs 141-143 of the BRSIEBS 3rd MO&O state that a
self-transitioning licensee must file a notification within 90 days of the date the Initiation Plan has been
filed and must complete the self-transition 21 months after the Initiation Plan has 1Jeen filed. lls

:

41. Discussion. We agree that a change is appropriate. We also will amend Sections '
27.1231(f) and 27.1236(a), 27.1236.(b)(I), and 27.1236(b)(6) to specify dates certainY6 Thus, Sections
27.1231(f) and 27.l236(a) reference January 21,2009, the qate the Initiation Plan must be filed with the
Commission; Section 27.1236(b)(I) references April 21, 20'o9~ the date a self-tran&itioning licensee must
notify the Commission; and Section 27.1236(b)(6) references October 20,2011, the date self-transitions
must be completed.117 Because the time line for self-tran~itions parallels the timeline for proponent- ,
driven transitions, we note that proponent~ven transitions must also be completed on or before October
20,2011, unless stayed pending alternative dispute resoh,ltion.

D. Multichannel Video Pr~granuning Distributors (MVPD) Opt-Out

1. The Waiver S~dard

42. Background. In the BRS/EBS 3rd MO&O, the Commission reaffmned the right of ,
qualifying MVPD operators to seek a waiver to opt-out of the transitio~.118 IDTN asks the Commission
to clarify the minimunitequirements rel~ted to the filing of an MVPD opt-out waiver request InTN '
contends that the current procedure is unfair to 'potentially affected parties, many of whom will be non­
profit educational licensees, because they,must expend large sums of money on legal and engineering "
counsel to' defend themselves against poody conceived opt-out waiver requests that fail to analyze
properly their effect on the operations of ~eighboringGSA stations, or to provide sufficient discussions of
mitigation techniques that might be eI1lplQyed to allow fOli-t\;le,opt-out while not impairing the ability of
neighbors to transition their channels to the new band plan.1I!l

110 WCA PFR at 9~

III WCA PFR at 9.

112 WCA PFR at 9.

113 WCA PFR at 9-10. WiMAX, CTN, and NiA also support this change. WiMAX Comments at 11, CTNINIA :
Opposition at 4. "

114 IDTN Ex Parte Request for Clarification a( 5-7.

115 IDTN~ Parte Request for Clarification a~, 5-7.

116 Because the~e rule.changes at~ nat substantive and are non-controversial, there is good cause to adopt them
without notice and coinment. See 5 U.S.C., § ~53(b)(B).

117 See Appendix A.

118 BRSIEBS 3rd MO&O, 21 FCC Red at 564~~5646 CJrJI 72-74. .

1191iaTN PFR at 12-13. Oq Dec~mber 1;2005, IllTN filed a Petition to Deny WHTV Broadc~ting Corporation':s
'(dtp!arDigi~.tv One) W~¥~r I{¢guest ,~b op(, ~ut of the transition Qf the 2.5 6Hz band in San Juan, Puerto Rico~
On.January 29;~2007, the'Wi@less..q'~lecommunications Bureaugranted Digital TV One's waiver request. WHTV

(continued~ ...)
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43. HITN urges the Commission to olarify that any MVPD operator seeking an opt-out
waiver from the mandatory band plan transition must, at a minimum: (1) serve neighboring EBS and BRS

stations and other potentially affected licensees with acopy of the waiver request, including an
engineering analysis of the predicted impact of the opt-out request on such stations; (2) if interference is
predicted, explain why the MVPD operator cannot provide its services while meeting the interference
protection requirements contained within the new rules; (3) detail specific techniques and efforts the
MVPD operator will undertake at its sole expense to mitigate any interference its special operating
parameters would cause to affected parties; (4) provide sufficient information about its 'current operations
in order to allow for an objective case-specific detennination of its eligibility and :qeed for a waiver; and
(5) provide signed statements from all licensees that are proposed to participate in the opt-out, thus,
making clear that such licensees wish to have their stations excluded from the band transition plan.120

The BRS Rural Advocacy Group opposes IllTN's petition.121

44. Discussion. We decline to adopt the requirements that HITN requests with respect to
MVPD opt-out waiver requests because, at this point, such changes are unnecessary. The last date for
filing requests to opt out of the transition plan was Apri130, 2007, and that date has passed.122 To the
extent IllTN contends that-a specific showing is defective, we will consider its arguments in the context
of any oppositions or petitions filed against specific waiver requests.

2. Misaligned channels in overlapping GSAs

45. Background. IDTN describes a set of is~ues that have arisen due to the overlapping
application of several Commission decisions and asks the Commission to clarify how opt-out waiver

.requests should be handled under these circumstances. The relevant Commission decisions are as
follows: first, the Commission established a station's GSA based on the station's PSA under the old
rules; second;· the' Comnussion adopted a splitting the football methodology for de~rmining a station's
GSA when its.PSA overlapped another station's PSA;I23 and third, the Commission decided to pennit
qualified MVPDs to opt out of transitioning to .the new band plan and technical rules.l24 As a result of
these three decisions, when one station transitions and its neighboring station (formerly overlapping PSA)
does not, the channels become misaligned so that, for example, an untransitione~ high-power high-site A3

(I.•c(),ntinu~d ftjj)m.ptev.taus .p"age), . • .
~ro,@dcltstiQg\@brp.,Q.lb1.a'E>i8ita1'W;en~~MemoT:andutn Opi"ioD~Order, 22 FCC,Rcd 1314 (WTB 2007).
~~filed1lilI11titiQD!{Qr-~onsideration bf'fhe·Y.emorandllm;OJi.Jn-;(m~and:O"d.er, wmcliis·pending. 'Petition for
~ecC?irsi91ration of,the Hispanic Infonnation and Telecommunications Netwo-di1, Inc. ~fi1ed Feb. 28, 2007).

12O:fIITN PFR at 13. erN and NIA state that they support these proposlds. erN and NIA'OpiJOsition at 5-6.

121 B~.RUfa14.dvocacy Group Opposition at 5-10.
122 . . _

4o/C.F.R. § 27.123l(g).

123 Accordingly; an A G.roup station's GSA was defined by its overlaps with neighboring pre-transition co-channel
stations, and, sitnilarly, a B Group station's GSA was defined by its overlaps with neighbonng pre-transition co­
channel stations. HITNPFR at 14.

124 HITN cites the following example: If in a market iQ which licensees ~e seeking an opt-out waiver, the B Group
station had a neighboring co-channel station to its east with a PSA'reference point some 20 miles away, while the A
Group station in"the same market had no such co-channel neighbar tb:its,e~st" then the GSA of the B Group would
be troriC.llted to 'the e~t to allaw for~the G~A ofits neighbor while the APrg.»p~sGSA wou~d extend,out to the east
35'miles from its ,refe.J;eQ.Ce point. I:Jl'J'Nstates ~at'ii.t this.,common:sQe~~o, it Is:blear-that the GSA boundaries
betw~en the opt-out market and th~ ,mar~~t to its.east wou.ld ~Jffer. ~~l?-e~%qg;Jl,l*~~ tP:~Gb~Qfiel group. In the
example.above, ,HITN ngtes, an uq1fanslQoned high,.power·high,,;slt~ M~.~~el ~ the apt-out market wguld
ultipiately find itself «o~chatmel with a post-transitionB2 channel inl;tberilarketlto its-east. InTNPFR at 14.
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46. Because the GSAs of.these two stations differ, and each would have a right under the
rules126 to serve part of the same geographic area, HlTN argues that the Commission must clarify: (I) .
whether an opt-out is possible; (2) whether one station's opt-out would preclude its co-channel neighbor
from transitioning; and (3) if it would not, what interference protection and service rights each station \
would have in such a situation with respect to the overlapping area within their GSAS.127 The BRS Rural
Advocacy Group argues that the Commission should reject any suggestion from HITN that an opt-out is
not possible in the case of overlapping GSAS.I28

.

47. Discussion. We agree with the BRS Rural Advocacy Group that foreclosing an opt-out
in the case of overlapping GSAs is unnecessary. Instead, the transitioning operator and the non­
transitioning operator may resolve this situation among themselves or the transitioning licensee may fIle
comments for Commission consideration in response to the non-transitioning operator's opt-out waiver
request. Because the deadline for filing opt-out waiver requests was April 30, 2007, we have received all
of the opt-out waiver requests that will be:filed. We conclude that action by the Commission to resolve, a
situation that affects few operators is inappropriate and unwarranted when the Commission has
established a process to individually review opt-out waiver requests. '

, .~"'~.~.':~ ~~r.-w~ ~~;~~,.; -~-r~~ ~~;r--

: ~f~V~ t;'I',~ iit· ''\It

channel in the opt-out market would be co-channel with a post-transition B2 channel in the neighboring
market.l25

•

E. Technical Issues

1. Antenna height ~enchmarking

48. Background. In the BRSmBS 2nd R&O, the Commission adopte~ antenna height
benchmarking criteria in Section 27.1221, based on the concept proposed by WCA" the Catholic
Television Network (CI'N), and the National UPS Association (NIA). The rule affords licensees the
flexibility to deploy Time Division Duplex: (TDD) and Frequency Division D,uplex (FDD) technologies in
the 2.5 GHz band that present a risk of interference that is not fresent in other bands where only FDD is' .
permitted upstream and downstream on,de$ignated channels.12 The antenna height benchmarking
concept is intended to mitigate that risk, by requiring interference protection in certain situations while
posing no restrictions on the height of base.station ,antennas.130 Accordingly, a base station receive
antenn~ with aheight above average terrain less than or equal to the threshold sho~ingof the rule is
accorded protection from a transmittiQg antenna that exceeds the threshold showing required by the rule.
A bas~ staQ9n 1;Fansmitting antenna,with a hejght above average terrain equal to or: less than the threshold
shovvWg~()f-the,rule is-nnlikely t~.cause.inte.rfeFence. Finall\}', a:base station transmitting antenna greater
than theJhreshold;sbowing wou~d 'netneed to pretect a base station receive antenn~ that also exceeds the
threshold showing.13l

, .

49. Several proposals to modi~ the antenna height b~nchmarking rule were considered by
the Commission upon reconsid~ration ofth~-BRSIEBS2nd R&O but were not adopted in the BRSIEBS

125 HI'IN PFR at 14.
126 47 C.F.R. § 27.1209(b).

127 HI'IN PFR at 14.

128 BRS Rural Advocacy G.roup Opposition,at 9.'

129 BR$IEBS R&D, 19 FCC Rc(l.~t ~4213lJliz3 ...
, ' !'r. l'

130 BRSIEBS R&D, 19 FCe';R~tl at 'l~213·f123.

131 BRSIEBS R&O:, 19 FCC Rcd at 1~21~ '123.

, '
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3rd MO&O. Thereafter, WCA convened discQ.ssions. among those who had raised concerns about the
benchmarking rule in the hope of reaching a consensus, and now ,offers a revised proposal to modify
Section 27.1221 of the Rules. The proposal would modify the,rule by adding deadlines by which
licensees must act where documented interference from a ba.se station operating outside its height
benchmarking threshold harms a base station operating within Jts height.benchmark.132 Under WCA's
proposal, where the ~nteITerer is anew or modified facility; it must bring its operation into compliance,
either by ~odifying.i,ts antenna height withjn the height bendhmark,;or by limiting its received signal at
the other party's base s~tion to no more than -107 dBm/5.5 megahertz, within 24 hours of receiving a
documented interfetence complaint.133 If the interferer is an existing base station that is causing ,
interference to a new base station, however, the existing licensee would have 90 days to come into
compliance.134 WCA states that its approach strikes a balance 'among the interests of all involved,
particularly those consumers served by existing facilities' who might be forced to suffer an extended
impairment of service if remedial action was required innilediately.135 WCA also asks that Section
27.1221 require licensees to pFovide inforIIuitionJconcerning their base station'to ~y nearby licensee
upori.request;136. ' ,

.\

SO.' ,'.WiMAiX,:supp,erts,'WeN'S petition 6n this :issue.m WiMAX contends that providing
~lle~ifiG;d~ad1ines 'will enhance'ueploymentsJn the2...5·@Hz Band~yeliminating th~ present regulatory
ull¢e~hty and preNid,ing system'operators with the assurance'thatservice to consumers from BRS and
EBS'faci~ties will~not be unreaso~ably impaired.138

51. WCAha&;,aJse submitted an.Ex~Parte letter seeking1to clarify'·the proper interpretation of
Sectien 27.1221 of our niles with regard to the following issues. First, WCA asks that Section 27.1221
specify#.11Jlt.a~base~s~tion' .would be Within Jtsh~iiht benchmatk-if its height in meters does not exceed the
disti!.J1,ce'lbetween. the'stationts {acnaen and'the,boundary ofthe' GSA, in kilometers squared, divided by
1t.~,9. S$lcond~-WCA ,asks that:Section 27.l!221 clarify thatwh'en-ftle GSAs of two 'neighboring licensees
do n~tl touchtthe h~.ght·beIichmar.k is.calculated' according to the distiUice betwe~n the base station and
the ·uearest'bo~nd8ry of the:-otlier 'station's GSA'along the radial between the two base stations.l40 Third,
WC.A asks that Section-21..J22<l.require licens~s to coaperaietin good'faith with each other to avoid
inteJiference.141

" 52.,. Dis~ussiQn. After cGpsideri.jlg;WCA'Js prQpo~a1.,:w.e i!gree that 'in the event a facility
ope~atingmutside.o.f .its~height 'beIi,Ghm~lci.ng1tl1i'eShel~i"wi>il1dGati~i, ih1eIfere~~eitci an existing licensee,

.-spe.cai:@ing atlmeline1\Y.euld exp~dite the eo:aniinatio-n process IbetWe"en'the licens~S'. 'While we have
some concern that requiring a new or modified base station to~take cbttective:action 24 hours after

132 WCA PFR at 2.

133 WCAPFR at 2.

134 WCA PFR at 2-3.

135 WCAPFR at 2-3.

136 E;c Parte Letter fi;am Paul SimJi::rbrand, Counsel for WCA, ta Marlene H. Dortch, Federal Communications
Co~s~i9n (d~tedMay~19, 200'7) at 4 and Atbiehment A.

)37 WiMAX Comments at 3.
138 :.. WiMAX Comments at 3.

,/, 1,

139 Ex P(Zrte 4tter fiRw P~~l Sinderbrand, Counsel for WCA, to' Mar.lene H. Dortch, Federal Communications
.QpJtit.bjssiarl.(4lted MflY.29, 2007)., (WCA May 29 Ex Parte) at 3 and·Attachment A. .

1~l¥CAMay 2~,-ex Barte at 3 an<fAttachment A.

141 WCA May 29 Ex'Parte ~t 4 and Attachment A.
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"

receiving notification could prove challenging, we note that no party opposed this change. We ~so

believe that placing the burden on the interfering .~.perator. ~~ appropriate to ass~re that noncomplian~ .
stations provide protectiO!lto existing servide§~t'W~'f11ftH!hldopt WCA's modIfied proposal regardmg'
the formula used to calculate height benchmarking and clarifying how non-eontiguous licensees calcuhite
their height benchmark. We reject, however;WCA'steq,uest to mandate goonfaifu coo\)eratio\\ a~ '\
inappropriate. ihe Commission expects all licensees to cooperate in good faith at all times, and we see
no purpose in establishing a special,good'faith rule for this situation. Thus, we amend Section 27.1221 of
the Rules as discussed above.

2. . Out-or-band.euiissions
!'

a. For user stations

53., Br;z,.ckgrouiuJ. in the BRS/EBSR&O, tlte Cop;nnission adopted the ~oaU.tion's proposal to
establish out-of..;band emission requiJrements for mobile BRS and EBS stations.142 For mobile digital ,
stations, the Commission established that the attenuation factor shall be not less than 43 + 10 log (P) dB
at ~e chJUlnel edge.aQd.55 + 10 log (P) dB ~t 5.5 ·m.egahertz from the channel edges.143 WCA filed a
petiti9,n f~r r~~onsl4~ratiOIi m:~in.g. !pat tIi~se .restrictions should apply to all user stations, not just mobile
digit;al u,ser stations}~' In the BRSIEBS3rdMO&O, the Commission,found that the rules adopted in the
BRSlEBS R&D were adequate to pratect a:.!licensee froin out-o(.,band emissions.145 ,The Commission

.' explained that it will not modify the emission Iin:Pts because it has not been demonstrated by any party
~a~.tbe emi~sionIimits adopte~J)n the BRSIEBS R&O for these services are inadequate.l46

: 54. WC.A.ltas req~es~d that the Commission,reconsider its decision on this issue and raises
the.same';ai:guliJepts it present~d i!1 its.,prevlous petition for reconsideration.147 WCA states that no PartY
to tWs·pg~~.e~~q~~~ ~~ese~te~ aco~nt argument ag$st"requiring all user stations, not just those that:
areJI;J,o~iI~, .to...~*nul!tellt~ir eI¢ssioQ~ atIe.llSt 55 + 10 10g(P) dB measured 5.5 megahertz from the
~R~~ppa~ b~~' e«::lpr.l~: ...Thus,.,q~ I;econ~i~;~tion~ WC,A;urges that. the Commission adopt the149 :

I1ip'~ijcatJ,on ~topps,ed .byWC~.~d <feguue ,aU ,s$Jtion~ topomply WIth the same spectral mask.

55. Discussion. We ilffinn oUfprior.decision and decline to make the.change proposed by .
WCA., The Co~ssion~~~y sons~clered WqA',s ~guments r3Q.d cQncIuded that the.existing rules were
ade.guate. ;,Ip tq,e ins~t#p-R?_~oq,;W~ldoe.,s;n~i~pff~lil~y p.ew a{~men~ beyond those previously·,
co'iiSide~d'an~rej~t~'bythe ~oJ:JWl,ission. ACf:;0.rdiqgly, we will maintain our earlier decision regarding
out-oi-band emissions for mobile stations i~ this setwice. '

142 BRSIEBS R&O, 19 FCC Red at 142151j[127. '

143 47'C.F.R. § 27.53(tn)(4)..

144BRS/EBS 3rd MO&O, 21 FCC Red at 5692 CJI4~1.

145 BRS/EBS 3 rd MO&O, 21 FCC Red at 5692lJ[201.

146 BRS/EBS 3rt! MO&O, 2l FCC Rcd at 56921j[2Q1.
", " " '.

147 W~/'t.. PFR at'4-5.

148 WCA PFR at 4.

149 WCA PFR at 4 and Appendlx A.
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b. Measuring out-of-band emissions for contiguous channels

56. Background. 'rheband plan ~dopted in the BRS/EBS R&D provided foru~s andUBS
segments comprised of 12 contiguous 5.5-megahertz channels.150 The Commission further indicated that
these blocks would enable licensees to deploy any possible combination of the most current FDD and
TpD standard channel sizes, which are based on five-megahertz channels.lSI

57. In the Coalition White Paper, WCA, ClN, and NIA suggested that the Commission
retain the provisions of then-current Section 21.908(a) of the Rules and allow all of the various out-of­
band emission requirements imposed on base stations and user stations to be measured at the outermost
edges of the combined channels where two or more channels (licensed to one or more entities) are used as
part of the same system.152 Although the BRSIEBS R&O did not discuss the issue of measuring across
contiguous channels, the Commission adopted Section 27.53(m) which applied out-of-band emission
limits at the edge of each individual channel.153 In the BRSIEBS Modification Order, the Commission
modified Section 27.53(m) to state that licensees should measure out-of-band emissions at three
megahertz from their channel's edges.l54 WCA filed a petition for reconsideration of the BRSIEBS R&O
asserting that the Commission should have adopted the Coalition's unopposed proposal on this issue. The
BRSIEBS 3rd MO&O did not address this issue.

58. On reconsideration, WCA again urges the Commission to adopt tlie Coalition's
approach.155 WCA contends that imposing the out-of-band emission limits at the edge of each channel
within a system provides no identifiable public benefit, yet reduces spectrum capacity and increases the
price to consumers of spectrum services in this band.156 WCA contends that applying the spectral masks
proposed by the Coalition worked well for the BRSIEBS industry for years, and a similar approach is
utilized with success for broadband Personal Communications Service (pCS).lS7 Accordingly, WCA
urges the Commission to revise Section 27.53(m) to clarify that where two or more contiguous channels
are utilized as part of a system, the out-of-band emission limits are to be measured at the outermost edges
of those contiguous channels.I58 WiMAX supports each ofWCA's proposed changes to Section
27.53(m) of the Commission's Rules for the reasons stated by WCA.159

59. Discussion. We agree with WCA, that it is appropriate to clarify that when two or more
contiguous channels are combined to form a single channel, out-of-band"emissions are to be measured at
three megahertz from the outermost edges of the combined channel. We beli~v~. that measuring out-of­
band emissionsaUhe1eurer liiriit of eaoh-indiv.idual channel, when"these 6haiU{eJ.shave'been combined
into one conti:gDaus channel, uimecessarily restrains spectral 'efficiency without any cowitervaillng

159 BRSIEBS R&D, 19 F.CC Rcd at 14184 If 38.

lSI BRSIEBS R&D, 19 FCC Rcd at 14185 en 41.

152 WCA PFR at 6.

153 47 C.F.R. § 27.53(m).

154 See AmendQlent ofParts 1,21,73,74 and 101 of the Commission's Rules to Fa.cilitate the Provision ofFixed
and Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz
Bands, Order, WT Docket No. 03-66, 19 FCC Red 22284, 22290 (2004) (BRSIEBS Modification Order).

155 WCA PFR at 6.

156 WCA PFR at 6-7.

157 WCA PFR at 7.

158 WCA PFR at 7.

159 WiMAX Comments at 2-5.
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benefit. Therefore, we will modify this rule to allow licensees to measure out-of-band emissions from the
outennost edges of the combined channels.

c. Interference complaint process

(i) Deadllnes for eomplianee

60. Background. As discussed above, Section 27.53(m) of the Comtnission's Rules sets forth
the out-of-band emission limits imposed on BRS and EBS licensees.l60 The rule requires that for fixed'
and temporary fixed digital stations, the attenuation shall not be less than 43 +10 log (P) dB, unless a
documented interference compliant is received from an adjacent channellicensee.161 In the event that the
complaint cannot be mutually resolved between the parties, both licensees of existing and new systems
shall reduce their out-of-band emissions by at least 67 + 10 log (P) dB measured 3 megahertz from their
channel's edges for distances between stations exceeding 1.5 kilometers (km).162 In the BRSlEBS 3rd
MO&O, the Commission required that the interfering licensee either resolve the interference situation or
employ the more rigorous emission mask within 60 days after receiving a documented interference
complaint.163

61. In its petition for reconsideration, WCA asserts that a new or modified base station
causing out-of-band emission interference, should meet the more restrictive spectrai mask requirement
within 24 hours of receipt of a documented interference complaint from the first adjacent channel
licensee.l64 However, an existing base sta~on that causes out-of-band emission interference to a new base
station would, consistent with the current rule, have 60 days to comply with the more restrictive spectral
mask requirement.l6S

,

62. In addition, WCA states that Section 27.53(m) should include specialJrovisions for fixed
user stations that utilize a transmission antenna that is affixed to an outside structure.1 WCA asserts that
those user stations will-employ higher gain antennas and tend to be higher above ground level, thus ,
posing a risk of interference that is not presel}.t.with other user stations.167 Therefore, WCA proposes that
Section 27.53(m) be revised to require a cUre within 24 ho~ where an existing base station suffers
interference fr.om a new OJ;: modifiec,l outdoor antenna user station, and within 14 days where,a new or
modified base station sqffers s1Jchinterfer~nce from an existing outdoor antenna user station.168

63. WCA fUrther proposes that Section 27.53(m) be ~e~d~d tQ state that, in other cases of:
documented interference from 'a user station.to a base station, both licensees have an obligation to
cooperate in good fai~ to reasonably mitigate the interference.169 WCA states tha~ adoption of its
proposed revisions Will provide licensees With greater certainty, reduce the length of time that service to

I' , '

160 BRS/EBS Modification Order, 19 FCC Red :;tt 22290-22291.

161 ( 247 C.F.R. § 27.53 m)( ).

162 47 C.F.R. § 27.53(m)(2).

163 BR.~/EBS 3rdMO&O, 21 Fc;C Rcd at 5691 1,[197.

164 WCA PFR at 3.

16S WCA PFR at 4.

166 WCA PFR at 5.

167 WCA PFR llt 5.

16~ WCA PFR at 5.

169 WCA PFR at 5.
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