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, .
203. Using frequency coordination to award licenses for new EBS stations raises a variety of

issues. First, we seek comment on whether there are entities that could be qualified to serve as an EBS
frequency coordinator and the proce~s by which the Commission should select o~e or more frequency
coordinators. Second, we seek comment on the processes that a frequency coordinator would use to
handle requests for EBS frequencies and to determine whether an application complies with the
Commission'sRules. One ~ossibi\it'J 'Wouldbefot a~o\e\\t\a\ a~~\iC'd\\tto tet\\\e~t a~\,ec\f\C c\\a\\1\e\
group and service area. Alternatively, a potential applicant could request a given number of channels in a
specific are~ of operatil:?n,.and the frequency'coordinator could pick channels based on the available
inveptory. W~ aI~o seefcomment,op the~appropriate geographic area for new licenses. Specifically, we
seek c'?~~~t .pn:whether 9e.Wi"!icenses should be issued using 35-mile radius geographic service areas of
cUITJ9~jn~umpen,t~gpns~s,:to?I 'Yhether some other.siz~ would be appropriate. W.e also seek comment
onS\Ie approppate ,Sl~~ o£the ;(reqq.ency blpck for EBS licenses awarded through:the frequency
cO:~F(fination,pr9ces~: 4¥,ailable a1temativ~s .inolude: (1) issuing a separate license for each channel
groUp; (2) I1censin'g Ma'S chajmels separately and licensing LBS and UBS channels together; (3) issuing
one 118;8 -liceJnseJ.lc;>n~rMJ3S U~~nse, ,and one :LBS 'license in a given geographic area. Finally, we ask'
~h,~th~~ ,it ,js'.~l?Pr~13~a~ ar n~~.es~~t~ pla~e li~tatio~spn th~ nU,mber of applications that ~ licen~ee or
Its;~Ihates ,epuld~file\fer neW~E~S, ~~tions In a. given time penod In order to.ensure that a Wide vanety of
EB\~Micenseescan acc~ss .spectrum. We seek comment on these and any other issues relating to the use :of
frequency' eoordinati~n' to-assign' new EBS licenses.

204;.':. ,~Q,¥~~&~u~sio~,of specific proposals and questions is not meant to preclude commenters
from o1Jf~qrrg~·otheriPt.C!.lp,@:!!~s,\~r ,~aising other 'questions relating to the assignment of new EBS licenses.
We' Seek1CQlfuilent'.oii...~ questi,onsand issues relating to the assignment of new EBS licenses.

VU. PROCIilDURAL MATTERS

A. Ex Parte Rules - Permit-But-Disclose

", r: r 205. , Tbj..s'is ~ permit.b\Jt-disclose notice and comment.rulemaking proceeding. Ex parte
pre-i;n~Q.ens~~~r1:,efln;,tf;~cl,- ex.cept duri~g;the Sunshine Agenda period, provided they ~e disclosed

. " ". •. 583
·pufsUant to tb~ Commi~s!on's.ru~f(s. ., '

B.
~;,J \ .' _. "

Comment-:Period and Procedures

206. Pursuant to sections 1.415 and 1.419 of the CommissiOJ}'s rules,- 47 CFR §§ 1.415, 1.419,
interes~ parties may file cOmpleQtS .and reply comments on or before the daies 'indicated on the first
p.ag~ of1ms doc,J,lmen~., .C0lll1V>l.mts,may be flIed using: .(1) the Cemmission's,;Electronic Comment Filing
SY~~m (Eq,~Sj', (fl·~e li~deri.l Go;ve,tDment's eRulemaking PoItal, or (3) by filing paper copies. See
Electronic Filing -ef"pocumenls-in·Rqle:rnaJ<;.ing Proceedings, 63 FR 24121 (1998)..

" . , ~ .. . ~

• ,I 207.;. !Zlf:ttonff~il!r.~: ,C?~~ntS mlirY be file~ electr~nicallY using the Internet by a~cessing
the ECFS: litw~lJw~v.f,~.fcc.goNlagbleGfs/or the Federal eRulemaking Portal: htm:/lw.ww.regulattons.gov.
Fiiers ~h9uid'f6jiQ¥V' !heJnstru.!dq~1l3 ~rovi4ed on the website for submitting comments. For ECFS filers,
if mu!(ale dOFketbr.~bafiUd:!tg,n~rP!>ers~pp~~Jn the capponof thi,s p~oceeding, fil~rs must transmit
one<elebllom'o copy$t'th~ comtneiitS for ea'~h docket or rulemaking number referenced in the caption. In
Qompleting the transmi~. screen, fil~rs should include their full name, U.S. Postal'Service mailing .

, 'aadress, and the applicable docket or rulemaking number. Parties may also submit an electronic comment
by Jntemet e-mail. 'ta,get filiQg instructions, filers snould send an e-mail to eofs@fcc:gov, and include
th~fplle.?'Jpg;;wqr4~ in/th~,p04~ of the,mes~age, "get form." A sample fonh and diFections will be sent in
response. '

583 See generally 47 C.F:R, §§,1.1202, 1.1203, 1.1206.
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208. Paper Filers: Parties who choose to file by paper must file an original and four copies of
each mingo Ifmore than one docket or rulemaking number appears in the caption of this proceeding.
ftlers must-submit two additional copies for each additional docket orrulemaking number. Filirrgs can be
senthy han~ or m~ssengerdelivery. by, commercial overnight courler~' or by frrst-class or overnight U.S'.'
Postal ServIce mall (although we continue to experience delays in receiving u.s. Postal Service mail). '
All filings must be addressed to the Commission's.Secretary, Office of the Secretary, Federal
Communications Commission. The Commission'Js contractor'will receive hand-delivered or messenger­
delivered paper filings for the Commission's Secretary at 236 Massachusetts Avenue, NE, Suite no,
Washington. DC 20002. The filing hours at this location are 8':00 a.m. to 7:00·'p.m. All hand deliveries
must be held together with rubber bands or fasteners. Any envelopes must be disposed of before entering
the building. Commercial overnight mail (other than U.S. Postal' Service Express Mail and Priority Mall)
must be sent to 9300 East Hampton Drive. Capitol"Heights. MD '20743. U.S. Postal Service first-class.
Express, and Priority mail must be addressed to 445 12th Street, SW. Washington DC 20554. '

209. People with Disabilities: To request materials in accessiple fonnats, for'people with
disabilities (braille. large print. electronic files? audio format). send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty).

210. The public may view the documents filed in this proceeding during regular business
hours in the FCC Reference Information Center. Federal Communications Commission. 445 12th Street.
S.W., Room CY-A257. Washington. D. C. 20554, and on ,the Commission's Internet Home Page:
<http://www.fcc.gov>. Copies of comments and reply comments are also avai1abl~ through the
Commission's duplicating contractor: Best Copy 'and'Printing. Inc.• 445' 12th Street. SW, Room CY­
B402. Washington. DC, 20554,1-800-378-3160.

C. Final Regulatory Flexibility Analysis of BRSIEBS 4th MO&O

211. The Regulatory Flexibility Act (RFAi84 requires that an agency prepare a regulatory
flexibility analysis for notice and comment rulemakings. unless -the agency certifies that "the rule will not,
if promulgated. have a significant economic impact on a substantial number of small entities.,,585 ,
Accordingly, we have prepared a Fipal Regulatory Flexibility AnalYsis~concerning the possible impact of
the rule changes contained in this BRSIEBS 4th MO&O on small entities. TheFinal Regulatory. , _ r ~

FlexibilityAnalysis is set forth in AppendixB.' -'.
, 1.

D. ' Initial Regulatory FlexibilitY'Analysis' ,
~' '~ .1 \' I ~ ...'

• h 212. As, reqpitedb~ ~e'Regulatory'F~e,a~p,~!y-Ac~ ~f f?80'(R:FA).586the Commi~sion has ::
prepmted.'an Initial~tR~g).tla'tory Flexibility: Abalysis' Q.RJ~~~:}b~~elp~.ssible significant.economic impact on
smaH entities Qfthe policies.'andmles proposed"in.tli.eitfiRS1E.B~'21ilrf1IfPRM. Theanaiysis is'found in
Appendix C. We request written publiccomm~nt on;the analy~is. ~<?mmen~ m~slbe filed in accordance
withrthe, same;,peadlines as ·comments'filed in response-to tl),e$RSlEBS 2nd FNRPAfj and mu~t.have a .
se:paIiate and:di.~titiGeh~~a:ing designating them'as responses to,theIRF:A~_ 'The CoIiItirl~'sloil'~ Consumer
and :Govenimehtal Mairs Bureau~-ReferencemfoptUttit,n ~€?..ntet;:'#hr 's~~d ~:-~9R;Y of this BRSIE/)82nd
FNPRM. incluaing·:the. I!RF!A, to'the.Chief Cotihsel fQr~#dvoe~cy cif the Small :a'tisiness Admi~s,tr~on.i

. "\ ';

"

5,84.8ee,,5 U.,$.C. J§i60I~112. ~e I3fA,ha$;'\been arj]~ntl~ ,1fjy,the S)l1,tlU'1Blisiness'~egulatory Enforcement'Faimess
Ac;t~ 1996 (SBREFA)j~·PUb.L. No.-I04...1121, Titlen.lID Stat. 8.57 (199(1).
585 5, U.S.C. § 605(b).

586 5See U.S.C. § 603.
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E. Paperwork Reduction Analysis

213. This document contains new inferfuat}bn!GetUection requirements subject to the
Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. It will be submitted to the Office of
Management and Budget (OMB) for review under Section 3507(d) of the PRA. OMB, the general public,
and other Federal agencies are invited to comment on the new information collection requirements
contained in this proceeding. In addition, we note that pursuant to the Small Business Paperwork Relief
Act of 2002, Public Law 107-198, see 44 U.S.C. 3506(c)(4), we previously sought specific comment on
how the Commission might "further reduce the information collection burden for small business concerns
with fewer than 25 employees."

214. In this present document, we have assessed the effects of requiring licensees to provide
information concerning their base stations to any nearby licensee upon request, and find that this
requirement will benefit companies with fewer than 25 employees because it will help them to enjoy
interference-free operations. We anticipate that the information exchange will consist of a limited
number of technical parameters of a licensee's operations that licensees will have already established and
recorded for their own operational purposes. Because licensees will already have such information at
their disposal, it will not be burdensome to convey such information when requested. Additionally,
because licensees \vin enly be required to 'submit such information upon request from a neighboring
licensee, this significantly limits the amount ofpotential requests for information. Therefore, we
conclude that this information exchange will not burden companies with fewer than 25 employees.

215. In addition to filing comments with the Secretary, a copy of any comments on the
information collections contained herein should be submitted to Judith Boley Herman, Federal
Communications Commission, 445 12th Street, S.W., Room l-C804, Washington, D.C. 20554, or via the
Internet to <1udith-B~Herman @fcc.gov>, and to Nicholas Fraser, Office of Management and Budget
(OMB), via email to Nicholas_A._Fraser@ omb.eop.gov or via fax at 202-395-5167.

F. Further Information

216. For further information regarding the Big LEO Third Order on Reconsideration and Sixth
Memorandum Opinion and Order, please contact Howard Griboff, Policy Division, International Bureau,
Federal Communications Commission, 445 12th Street, S.W., Washington, DC 20554, at 202-418-0657 or
via the Internet at Heward.Gribpff@fcc.gov or Jamison Prime, PoliGY and Rules Division, Office of
Engineering and Technology, Federal Communications Commission, 445 12th Street, S.W., Washington,
DC'20554, at 202-418-7474 or via the Internet atJamison.Prime@fcc.gov. For further information
concerning the BRSIEBS Fourth Memorandum Opinion and Order and Second Further Notice of
Proposed Rulemaking, contact John Schauble, Broadband Division, Wireless Telecommunications
Bureau, Federal Communications Commission, 445 12th Street, S.W., Washington, D.C. 20554, at (202)
418-6797 or via the Internet to Johh.Schauble@fcc.gov.

VIII. ORDERING CLAUSES
"

217. Accordingly, IT IS ORDERED, pursuant to sections 1,2, 4(i), 7,10,201,214,301,302,
303,307,308,309,310,319,324,332,333 and 706 of the Communications Act of 1934, 47 U.S.C. §§
151,152,1540), 157, 160,201,214,301,302,303,307,308,309,310,319,324,332,333,and706,that
this Third Order on Reconsideration. Sixth Memorandum Opinion and Order. and Fourth Memorandum
Opinion and Order is hereby ADOPTED.

218. IT IS FURTHERORDERED that the Petitions for Reconsideration filed in these
proeeedings ARE GRANTED to the extent indicated and are otherwise DENIED..

219. IT IS·~'fHiE:R ORDERED, pursuant to Section 4(i) of the Communications Act of
1934,47 U.S.C. § 154(i), and Section 1.2 of the Commission's Rules~ 47 C.F.R. § 1.2, that the petitions
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for declaratory ruling filed by Instructional Telecommunications Foundation, Inc. on March 13, 2007,
New Trier High SchoolDistrict#203 on July 26,2007, Sheldnah Network onNovember 21,2001,and
Boston CatbolicTelevision Center, Inc. on December 14,2007 ARE GRANTED to the' extent indicated
herein and are otherwise DENIED. "

220. IT IS FURTHER ORDERED that the proceeding entitled Amendment of Parts 21 and 74
of the Commission's Rules with Regard to Licensing in the Multipoint Distribution Service and in the
Instructional Television Fixed Service for the Gulf of Mexico, WT Docket No. 02-68 IS REINSTATED.

221. IT IS FURTHER ORDERED that NOTICE IS HEREBY GIVEN of the proposed
regulatory changes described in this Second Further Notice ofProposed Rulemaking, and that comment is
sought on these proposals. "

222. IT IS FURTHER ORDERED that the Final Regulatory Flexibility Analysis IS
ADOPTED.

223. IT IS FURTHER ORDERED that the Commission's Consumer arid Governmental
Affairs Bureau, Reference Informati~nCenter, SHALL SEND a copy of this Third Order on
Reconsideration, Sixth Memorandum Opinion and Order, and Fourth Memorandum Opinion and Order
and Second Further Notice ofProposed Rulemaking and Declaratory Ruling, including the Final
Regulatory Flexibility Analysis and Initial Regulatory Flexibility Analysis, to the Chief Counsel for
Advocacy of the Small Business Administration. "

FEDERAL COMMUNICATIONS COMMISSION

~~.?~
Secretary
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APPENDIX A

Final Rules

Part 27 of Title 47 of the Code of Federal Regulations is amended as follows:

I. PART 27 - MISCELLANEOUS WIRELESS COMMUNICATIONS SERVICES

1. The authority citation for Part 27 continues to read as follows:

AUTHORITY: 47 U.S.C. 154,301,302,303,307,309,332,336, and 337 unless otherwise
noted.

2. Amend § 27.5 by revising paragraphs (i)(2)(iii) to read as follows:

§ 27.5 Frequencies.

*****

(i) ***

(2) ***
(iii) Upper Band Segment (UBS): The following channels shall constitute the Upper Band

Segment:
BRS Channel KHl: 2614.00000-2614.33333 MHz
BRS Channel KH2: 2614.33333-2614.66666 MHz
BRS Channel KH3: 2614.66666-2615.00000 MHz
EBS Channel KG1: 2615.00000-2615.33333 MHz
EBS Channel KQ2: 2615.33333-2615.66666 MHz

,;:tmSGhannel K@3: 2615:66(i66-2616:00000 MHz
BRS Channel KFl: 26'16.00600-2616.33333 MHz
BRS Channel KF2: 2616.33333-2616.66666 MHz
BRS Channe1KF3: 2616.666.66-2617.00000 MHz
BRS GhannelKE1: 26J7;OOID00-2617.33333 MHz
BRS Channel,KE2: 2617.33333-2617.66666 MHz

. BRS Channel KE3: 2617.66666-2618.00000 MHz
BRS Channel 2: 2618-2624 MHz
BRSIEBS Channel El: 2624-2629.5 MHz
BRSIEBS Channel E2: 2629.5-2635 MHz
BRStEBS,ChanneLE3': 2635-2640.5 MHz
BRSIEBS Channel Fl:' 2640;5-2646 MHz
BRStEBS Channel F2: 2646-l,2651.5 MHz
BRSIEBS 0hannel F3: 2651:5t:.2657 MHz'
BRS Channel HI: 2657-2662.5 MHz
BRS Channel H2: 2662.5-2668 MHz
BllS Chan,nel;H3:' 2668-2673.5 MHz

. EBS \(£h~eM}l::267~~S"';26il9:MlIZ'
-HBS Channel'.G~.:2679:"'2684~ MI=Jz
BB:SChannel\G3:;.i68'4!:5"""2690 MHz
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Note to paragraph (i)(2): No 125 kHz channels are 1?rovided for channels in o\?etation in this
service. 'fhe 125kHz channels previously associated with these channels have been reallocated to
Channel 03 in the upper band segment.

*****

3. Amend § 27.13 by adding new paragraph (h) to read as follows:

§ 27.13 License Period.

*****

(h) BRS and EBS. BRS and EBS authorizations shall have a tenn not to exceed ten years from
the date of original issuance or renewal. Unless otherwise specified by the Commission, incumbent BRS
authorizations shall expire on May 1 in the year of expiration.

4. Amend § 27.14 by adding new paragraphs (e)(4) and (e)(5) to read as follows:

§ 27.14 Constmction requirements; Criteria for comparative renewal proceedings.

*****

(e) ***

(4) If the GSA of a licensee is less than 1924 square miles in size, and there is an overlapping co­
channel station licensed or leased by the licensee or its affiliate, substantial service may be demonstrated
by meeting the requirements ofparagraph (e)(I) or (e)(2) of this section with respect to the combined
GSAs of both stations.

(5) If the GSA of a BTA authorization holder, is less than one-halfof the area within the BTA
for every BRS channel, substantial service may be demonstrated for the licenses in question by meeting
the requirements of paragraph (e)(I) or (e)(2) of this sectic;m \\lith respect to the combined GSAs, of the
BTA authorization holder, together with any incqmbent autherizations licensed or leased by the licensee
or its affiliates.

5. Amend § 27.53(m) by revising the introductory text and paragraphs (2) and paragraph (4) to read
asfoHows:

§ 27.53 Emission limits.

*****
(m) For BRS and EBS stations, the power of any emissiens outside the licensee's frequency

bands of operation shall be attenuated below the transmitter power (P) measured in watts in accordance
with the S~Q'ards below. Ifa licensee has ~ultiple contigu(')us channels, out-of~band emissions shall be
measured"3 megahertz above the upper and below the lower combined licensed channel edges.

*****

(2) For digital base stations, the attenuation shall be not less than 43 + 10 log (P) dB, unless a
tlocymented interferepce eomplaint is re~eived frqm an adjacent channellicensee with an overlapping
G"eqgraphic Service Area. Mobile Satellite Service licensees Qperat;ingeJI frequencies below 2495 MHz
may:'aIso: submit a documented interference compliant against-B:ij'S licensees ,operating on channel BRS
No. 1 on the same terms and conditions a& adjacent channel BRS or EBS licensees. Provided that a
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documented interference complaint cannot be mutually resolved between the parties prior to the
applicable deadline, then the following additional attenuation requirements shall apply:

(i) If a pre-existing base station suffers harmful interference from emissions caused by a new or
modified base station located 1.5km or more away, within 24 hours of the receipt ofa documented
interference complaint the licensee of the new or modified base station must attenuate its emissions by at
least 67 + 10 log (P) dB measured at 3 megahertz, above or below, from the channel edge of its frequency
block and shall immediately notify the complaining licensee upon implementation of the additional
attenuation. No later than 60 days after the implementation of such additional attenuation, the licensee of
the complaining base station must attenuate its base station emissions by at least 67 + 10 log (P) dB
measured at 3 megahertz, above or below, from the channel edge of its frequency block of the new or
modified base station.

(ii) H a pre-existing base station suffers harmful interference from emissions caused by a new or
modified·base station located less than 1.5 km away, within 24 hours of receipt of a documented
interference complaint the licensee of the new or modified base station must attenuate its emissions by at
least 67 + 10 log (P) - 20 log(Dkml1.5) dB measured at 3 megahertz, above or below, from the channel
edge of its frequency block of the complaining licensee, or if both base stations are co-located, limit its '
undesired signal level at the pre-existing base station receiver(s) to no more than -107 dBm measured in a
5.5 megahertz bandwidth and shall immediately notify the complaining licensee upon such reduction in
the undesired signal level. No later than 60 days after such reduction in the undesired signal level, the
complaining licensee must attenuate its base station emissions by at least 67 + 10 log (P) dB measured at
3 megahertz, above or below, from the channel edge of its frequency block of the new or modified base
station.

(iii) H a new or modified base station suffers harmful interference from etpissions caused by a
pre-eXisting base station located 1.5 km or more away, within 60 days of receipt of a documented
interference complaint the licensee of each base station must attenuate its base 'station emissions by at
least 67 -+ 10 log (P) dB measured at 3 megahertz, above or below, from the channel edge of its frequency
block of the other licensee.

(iv) H a new or modified base station suffers harmful interference from emis$ions caused by a
pre-existing base s~tion'lecate.tllt!ss~tIian 1.5 km away, withhl 60'qays of receii>~of a documented
interference cdmphiint: (a~ thd:'li'eeIisee-of the new or modified base station must' attenuate its OOBE by at
least 67'+ i@1"Qg (P)":' Z0\log(Dkin/l.JS) measured 3 megahertz ,above or below, from the chamiel edge of
its frequency 'tylockof the ljther licensee, or if the base stations are co~located, liInit its undesired signal
level at'the otlier baSe-station receive'r(s) to no more than -107 dBIll,measuredJin a 5.5-megahertz
bandwidth; aqd (b~ the e4i}J.pl&imng licensee: must attenuate its emi's~ions by at leaSt 67 + 10 log (P) dB
measured ,at 3~megahertz;--above or below, from the channel edge of its'frequency block Qfthe new or
mudified base station. '

*****
(4) For mobile digital stations, the attenuation factor shall be not less than·43 + 10 log (P) dB at

the ,channel edge and 55 + 10 leg (P) dB at 5.5 megahertz from the channel edges. Mobile Satellite
Service licen~ees ope:r~ting on frequencies. below 2495 MHz mfty also submit a documented interference
complaint aglPDsfffi:Q:'S li,censees ape~ating on-BRS Chmnel 1 on the same terms and conditions as
acijacent channel BRS'oriEB'S'lieensees.

,f' " &.

***-*=ll:
,> -:6. :A:inerid"§ 21:5'S(a.~(4) by, revising paragraphs (i) and. (iii~~to read"fas follows:

.., ot., l' '.' ~ ~.'. -('. . ... :. ....

,.' ~§ "1.7~5~ 'Sign~ <streit~liinits.
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(4) ***
(i) Prior to transition, the sign,al strength ~t any point along the licensee's GSA boundary does not

exceed the greater of that permitted under the licensee's Commission authorizations as of January 10,
2005 or 47 dB""V/m.

*****
(iii) Following transition, for stations in the MBS, the signal strength at any point along the

licensee's GSA boundary must not exceed the greater of -73.0 + 10 log(XI6) dBW/m2, where X is the
bandwidth in megahertz of the channel, or for facilities that are substantially similar to the licensee's pre­
transition facilities (including modifications that do not alter the fundamental nature or use of the
transmissions), the signal strel!gth at such point that resulted from the station's operations immediately
prior to the transition, provided that such oper.ations complied with paragraph (a)(~)(i) of this section.

*****
7. Amend § 27.1201 by revising paragraphs(a)(3) and (d) to read as follows:

§ 27.1201 EBS eligibility.

(a) ***

(3) Those applicant organizations whose eligibility is established by service to accredited
institutional or governmental organizations must submit documentation from proposed receive sites
demonstrating that they will receive and use the applicant's educational usage. In place of this ,
documentation, a Stat~ educational television (ETv) commission may demonstrate that the public schools
it proposes to serve are required to use.its proposed edu9ational usage. Documentation from proposed
receive sjtes which are to establish the eligibility of an entity not serving its own ~nrolled students for
credit should be in letter form~ written and signed by an administrator or authority who is responsible for
the receive site's curriculum planning. No receive site more than 35 miles from the proposed station's
centr~ r~!ere,{lcepoint, or outside the applicants' prop(j}sed GSA, shall be used to establish basic
eligibili(y., 'W!here,biQadpandpr ~aU!ls.ervicis,~e pr~posecJ, the letteJ;',sh~uld,indicatethat the data
~el"\fic~~will't1eu~i~~~e~~9,e~~fthe iq~~m!i.o~'s ~duc~tional mis~ion and \,Vill. be provided to
enr~lledi~wde~ts,fil~ulty' aJ,ld ~~m~a,rqanq~r,~~:~J.l asetp'p':~.condu~~w to educational ~sage. Where
tr~ditio,pw.'ed'ycationaloJ;'}ns~cti~na1vide(i),s~mc~s~,~e.P)lqp.osed~.the1etteJ;,:sp,ould,indicate that the
'a?ptcafi~~~'ptQpamo!fenq~~.~ay~b~~ ~e\fed~tql4 tIi~t sucl;11p.~o~anuningwill be incorporated in the'
Sl~~.cumc¢qm. Wh~1-"~"e#luc~~'?~a1tprJn~tructw»W..;yr~~~ s.~:wt-ces· are 'proP9~:~, t1J,e letter should
dis<;!Jss the·~~s c;>f.PIi~tumnjJ}g :ana h(jUr~ per.~eek affa~ and informal programming expected to
be usedlanp the'site~s invblvement in·the planniqg, schedullng an4 production of programming. If othe~
levels of authority must be obtained before ,a firm commitment to utilize the service can be made, the
nature and extent of such additional authorization(s) must be provided.

*****

(d) Tl,1is.p~grip'h.a.P,Rllesto EBS licen~~s andapplic~9-0ns licensed or filed pursuant to the .
provisions of §27.120'1(c) condiIied fu the edition of 47 CPR parts 20 through 3?, revis~das of October
1,2005, or §§74.990 through 74.992 contained in the edition of 47 CPR parts 70 to 79, revised as of
Octoper '1,. 2094, and thattlo nQt meet the,eligibility I:eqliirenients of paragraph (a)"ofthis section. SucQ
licensees may ·c?ntinur.. to o~ewte·.!inu:su~t\tQ1:l).p{te~~af~~~~xisti~g'ijcense,s;~?Od,the~ lice?ses may
be renewed, a~slgned, or transferred, so:long as·t;he IIce9see IS otherwlse'lD complIance Wlth;this chapter.
Applications filed pursuant to the provisions'of§ 27.1201(c) cQn~ped ip.~e:e.di,tion. oe47 .cFF-:patls 20

.. tIlh'iugh 39, revised as of October 1, 2005 or §§ 74.990 threugfi 74;992 contained in the editibn of47 CPR
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parts 70 through 79, revised as of October 1, 2004 may be processed and granted, so long as such
applications were filed prior to July 19,2006. The provisions of §§ 27.l203(b)-(d) and 27 .1214 Qfthis
subpart do not apply to licenses governed by this paragraph.

8. Amend § 27.1207 by revising paragraph(a) and the introductory text of paragraph (b) to read as
follows:

27.1207 BTA license authorization.

(a) Winning bidders must file an application (FCC Form 601) for an initial authorization.

(b) Initial authorizations for BRS granted after January 1,2008, shall be 'blanket licenses for all
BRS frequencies identified in 27.5(i)(2) and based on the geographic areas identified in
27.1208. Blanket licenses cover all mobile and response stations.

*****

9. Amend § 27.1208 by revising thesection heading and the undesignated text to read as follows:

§ 27.1208 BTA Service areas.

Except for in~umbent BRS licenses, BRS service areas are Basic Trading Areas (BTAs) or
additional service areas similar to BTAs adopted by the Commission. BTAs are based on the Rand
McNally 1992 Commercial Atlas & Marketing Guide, 123rd Edition, at pages 38-39. The following are
additional BRS service areas in places where~dMcNally has not defined BTAs: American Samoa;
Guam; Gulfof Mexico Zone A; Gulf of Mexico Zone B; Gulf of Mexico Zone C; Northern Mariana
I&l~ds; MayaguezlAgu,apilla-Ponce, Puerto Rico; San Juan, Puerto Rico; and the United States Virgin
Isiands. The boundaries of Gulf of Mexico Zone A are from an area twelve nautical miles from the
shoreline at me;m ~gp tide on,the north and east, to the limit of the Outer Continental Shelf to the south,
and to longitUde 9toOtr to the w~st. The boundaries of Gulf of Mexico Zone B are from an area twelve
nautic8I miles from the shoreline at mean high tide on the north, to the limit of the .Outer Continental
Shelf to the south, to longitude 91°00' to the east, and to longitude 94°00' to the west. The boundaries of
Gu~ofMexico ~~>ne,~ are fr9-I.ll an area tWelve nautical: miles· from the.shoreline at mean high tide on the
norlh and west, toJongittide 94°00' to the east, and to a line'281 kilometers from the reference point at
Linares, N.L., Mexico on .the southwest. The MayaguezlAguadilla-Ponce, PR, service area consists of the
following municipiQs: Adjun~, Agyada, Aguadilla, Anasco, Arroyo, Cabo Rojo, Coamo, Guanica,
Guayama, Guayan,iiIa, Hormigueros, Isabela, Jayuya, Juana Diaz, Lajas, Las Marias, Maricao, Maunabo,
Mayaguez, Moca, Patillas, Penuelas, Ponce, Quebradillas, Rinc6n, Sabana Grande, Salinas, San German,
Santa Isabel, Villalba and Yauco. The San Juan service area consists of all other municipios in Puerto
.Rico.

10. AmeI\d § 27.1.714 by revising paragraph (c) to read as follows:

§ 27.~214 EBS_spec~ leasing arrangements and grandfathered leases•
.

.*****
, (c) All spectrum leasing arrangements involving EBS·spectrum must afford the EBS licensee an

~P,Pi6~rii.ty ~~'pu.ro~~~,~qt t?I~i,lSe ~e dedicated or common EBS e":l.1!i.pmentused for e~ucati~nal
p~oses, qr complJIable equlpJIlent In the event ,that the spectllUm leaSl,Ilg arrangement IS ternunated.

•""'1!';. J

*****
~l. Add§ 27.1217 to ,read as folJows:
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Mutually exclusive initial applications'for BRS licenses in the 2500-2690 MHz band are subject
to competitive bidding. The general competitive bidding procedures set forth in part 1, subpart Q of this
chapter will apply unless otherwise provided in this subpart.

12. Add § 27.1218 to read as follows:

§ 27.1218 Designated Entities.

(a) Eligibility for small business provisions. (1) A small business is an entity that, together with
all attributed parties, has average gross revenues that are'not more than $40 million for the preceding
three years.

(2) A very small business is an entity that, together with all attributed parties, has average gross '
revenues that are not more than $15 million for the preceding three years.

(3) An entrepreneur is an entity· that, together with all attributed parties, has average gross
revenue~ that are not more than $3 million for the preceding three years.

(b) Bidding credits. (1) A winning bidder that qualifies as a small business, as defined in this
section, or a consortium of small businesses, may use a bidding credit of 15 percent, as specified in ,
§1.2110(f)(2)(iii) of this chapter, to lower the cost of its winning bid on any of the licenses in this subpart.

(2) A winning bidder that qualifies as a very small business, as defined in: this section, or a
consortium of very small businesses, may use a bidding credit of 25 percent, as specified in
§1.21l0(f)(2)(ii) of this chapter, to lower the cost ofits winning bid on any of the licenses in this subpart.

(3) A winning bidder that qualifies as an entrepreneur, as defined in this section, or a consortium
of entrepreneurs, may use a bidding credit of 15 percent, as specified in '§1.2110(f)(2)(i) of this chapter, to
lower the cost of its winning bid on any of the licenses in this subpart. .

13. Amend § 27.1221 by revising paragraphs (b) through (e) and adding a new paragraph (f) to read
as follows: '

§ 27.1221 Interference protection.

*****
(b) Height 'Benchmarking. Height benchmarking is defined for pairs ofbase stations, one in each of

two proximate geographic service areas (GSAs). The height benchmark, which is defined in meters (hb.J for a
particular base station relative to a base: station in·another GSA, is equal to'tlte distarlee, in kilometers, from the
base station along !l radial to the nearest point on the GSA boundary of the other base station squared (D1an2

)

and then divided by.!7. 'Fhatis, hb(m) = Dtm2117. A base station'antenna will be considered to be within its
applicable height benchmark relative to.another base station if the height in meters of its cellterline of
r~dialion above average elevation (HAAE) calculated along the straight line between the two base stations
in accprd3.Qc~ ;with §§ 24.53(b) and (c) of this chapter does not exceed the height benchmark (hb.J. A
bllS~ stiitiq~ an~nna,will be considered to'exceed its applicab16 height b~nchmarki'elative to another base
stiltion'if.;ate PVAtAErof its centeFline ofradianort ccilcilUited along the straight line between the two base
stations in accprdance with §§ 24.53(b) :and (c) of this chapter exceeds the height benchmark (hb.J.· ..

(c) Pr:otection for Receiving ADtennas Not Exceeding~the Height Benchmark. Absent agreement
between the two li~,ensee~to the contrarY, if a transmittfug antenna of one BRS/EBS'licensee's base
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station exceeds its applicable height benchmark and such licensee is notified by another BRSIEBS
licensee that it is generating an undesired signal level in excess of -107 dBrn/5.5 megahertz at the receiver
of a co-channel base station that is within its applit:ablehei~ht benchmark, then th~ licensee ofthe base
,station that exceeds its applicable height benchmark shall either limit the undesired signal at the receiver
of the protected base station to -107dBm/5.5 megahertz or less or reduce the height of its transmission
antenna to no more than the height benchmark. If the intetfering base station has been modified to increase
the ElRP transmitted in the direction of the protected base station, it shall be deemed to have commenced
operations on the date ofsuch modification. Such corrective action shall be completed no later than:

(i) 24 hours after receiving such notification, if the base station that exceeds its height benchmark
commenced operations after the station that is within its applicable height benchmark; or

(ii) 90 days after receiving such notification, if the base station that exceeds its height
commenced operations prior to the station that is within its applicable height benchmark. For purposes of
this section, if the interfering base station has been modified to increase the EIRP transmitted in the
direction of the victim base station, it shall be deemed to have commenced operations on the date of such
modification.

(d) No Protection from a Transmitting Antenna not Exceeding the Height Benchmark. The
licenf,)ee of a base station transmitting antenna less than or equal to its applicable height benchmark shall
not be required pursuant to paragraph (c) of this section to limit that antennas undesired signal level to ­
107dBm/5.5 megahertz or less at the receiver of any co-channel base station.

(e) No Protection for a Receiving-Antenna Exceeding the Height Benchmark. The licensee of a
base station receive antenna that exceeds its applicable height benchmark shall not.be entitled pursuant to
paragraph (c) of this s~tion to insist that any co-channel base station limit its undesired signal level to ­
107dBm/5.5 megahertz or less at the receiver.

(f) Infonnation Exchange. A BRSIEBS licensee shall provide the geographic coordinates, the
height aboveground level of tlie center of radiatien for each tr~smitand receive antenna, and the date ,
transnllssion!1 conunenced for.,;eac,h of the base stations in its ,GSA within 30 days of receipt of a request
mom a co-channel.:BRSmBS licensee'with ian operational base station located in a proximate GSA.
I:iIfonn~tion shared pursuant to this section shall not be disclosed to other parties except as required to
eJ:.lsure compliance with. this section. '

14. Amend § 27.1231 by r~,visingparagr,apb (f) introductory text to read as follows:

§ 27.1231 ~tiating.the transition.

:r'****'

, (t) lnitia~0I!r!?lan... To initiate a transiti~n, a p!Jtential proponent(s) must submit an Initiation
Flan to th~ CommissieiJ:"a~:the~m'Ge:of the,~Secretary in Washington, DC on or before January 21, 2009 ~

*****
15. Amend § 27.1236 by revising paragraphs (~)~)(1), and (b)(6) to read as follows:

§ 27.1236 ·S~If.;t';~iUo:Ds.

£a) Han Injtiau.!;ln P,1a.p.1:is;.no&Ji'Med.\>n or Qefere.January 21, 2009 for a BTA, BRS and EBS
lic~ns.ees in ~atBTA '~Y s~~~~si#on~~.urelocatingto·,their default channel locations specified in
§2.7~'(i)~2)"~d'complying wjth~§:§29;'$0(h);·27.53, 27.55 and 27.1~'21.

"".. .
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*****

(b) ***
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(l)Notify the Secretary of the Commission on or before April 21,2009 that it will self-transition
(see paragraph (a) of.this section);

*****
(6) Complete the self-transition on or before October 20, 2011.

*****

•

"
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APPENDIXB

Final Regulatory Flexibility An~ysis

(For Fourth Memorandum Opinion and: Order)

As required by tbe Regulatory Flexibility Act of 1980, as amended (RFA), l we inc~rpotatedan Initial
Regulatory ~exibility~~,alysis (IRFA) of the possible significant economic impact on a substantial
number of .smal~~ntitiesby tI)~ policLes and rules proposed in the FUl1her Notice ofProposed Rule
Ma/f.in,G..(FNfIfMJ., ~ecause we,amepd the niles in this Fourth Memorandum Opinion and Order, we
have 'included this Final Regulatory Flexibility Analysis (FRFA). This present FRFA conforms to the
RFA.2

Need"for, and Objectives of the RuI~:
, _. l

In the FourtkMeriiorandUf1Z OJliniqn qnd Order, we continue to modify our rules to enable the transition
of the 2:~ GHZ band 'W1~ ,the pfpvisio~, ofn~waadinnovative Wireless services. T<;>day, we adopt Part I,
.$.v.bp.ad"Q as:~e cOPlpetitive ~idding,roles f~f,availableandunassigned Broadband Radio Service (BRS)
spe'cttri.~; de,s!gnated en~ty rules ~o~r<;>vide bidding credits for smaUbusinesses, very small businesses,
and entrepll~~eurs;modify tecQnical,ruIes concerning emission limits; signal strength limits, and height
bencfun~:tdiig; speci~&@fe h~bors for licensees whose Geographic Service Area (GSA) is heavily
encumbered b~ hig}jl~ truncateP; and. create three Gulf.of Mexico Service Area zones.

i.

W~<gel;~e.:Y~ the rul~s we ~dQPt1~.q~Xrvyill both encourage the enhancement of existing services using this
band. an{i·promote 'the 'de;yeloprne~t of",new innovative services to the public, such as providing wireless
broadband'service~, inel~~ing,~gh-speed lfitemet access and mobile services. We also believe that our
new mles,will allowlictfosees .:t,O ac;l~pt q.p.oldy to changing marke~ conditions and the marketplace, rather
thanlth'gO'vetnfuent regulb:tion;'iD·de~bnihing how this.band.can best be used..' '., ",... ). .

SmDiP~ Of.~igp~~~.~J~~.~':8~~fb~:~b~c~~omm~n~.jn ~~po~e to the FRFA:
. ~t'~

No,comments were submitted speci!icaliyin response to the IRFA.

D~,cription and Estimate of the N1J\nber of Small Entities to Which the Rules·Will Apply:

The R,FA directs ~gencieS'~to PJia.;Vid~J~desc!lpti~~.ofand, wli~re fe~ible; ~ estimate of the number of
s~l 'entities ~at may.\,~~{{£feq~d4b,y,.~e~F?:posedrules.3 ~he:RFA generall~ d~fm~s the term "small
entity" ashaVlpg tbesilIDe meamng'as~the·tenns, "small busmess," '''small orgamzation," and "small
'~oN~mmentaljUrisdicfion.',Jl: Iri?hdditlen, the term "small business" has the same meaning as the term

'. . ~, .

"

.. ' ,t,o

'~" I ..~ ,

1 See 5 U.S.C. ,§ 603. We RF~, $e~.5 u.S~C.§::60J-6'J.'2;·lias.been.am:ende(byth~SD!~l B~sinessRegulatory
:anforc~nieht F.$rness~Act af 1:9.961,.(iS~~A1)~Rab.L. No. 16442r,~Title n, 110 stat. 857 (1~96).

.' .!

2 See 5 U.S.C. § 604.
, J

3 ".S. \~~.C..,~, ,6"~3,Ql)(3).. :";

4 S. u.~tt·:'§;601f6)'~ ",
, '

..
."
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"small business concern" under the Small Business'Act.s Asmall business concern is one which: (1) is
independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any
additional criteria establishedby the SBA~ Asmall organization is generally "any not-for,-profit
enterprise which is independendy owned and operated and is"not dominant in its tield.,,7 Nationwide, as
of 2002, there were approximately 1.6 million small organizations.8 The term "small governmental
jurisdiction" is defmed as "governments of cities, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand.,,9 The term "small governmental jurisdiction" is
defined generally as "governments of cities, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand."l0 Census Bureau data for 2002 indicate that there
were 87,525 local governmental jurisdictions in the United States.11 We estimate that~ of this total,
84,377 entities were "small governmentaIjurlsdictions."12 Thus, we estimate that most governmental
jurisdictions are small. Below, we discuss'the total estimated numbers of small businesses that might be
affected by our actions.

Broadband Radio Service systems, previously referred to as Multipoint Distribution Service (MDS) and
Multichannel Multipoint Distribution Service (MMDS) systems, and "wireless cable," transmit video '
programming to subscribers and provide two-way high speed data operations using the microwave
frequencies of the Broadband Radio Service (BRS) and Educational Broadband Service (EBS)
(prey.jously referred to as the Instructional Television Fixed Service (lTFS».13 In connection with 'the
1996 BRS auction, the Commission established a ~mall business size standard as an entity that had animal
average ,gross revenues of no more than $40 million in the previous three calendar years.1A The BRS '
auctions resulted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas
(BTAs). Of the 67 auction winners, 61 met the definition of a small business. BRS also includes
licensees of stations authorized prior to the auction. At this time, we estimate that ~f the 61 small
business BRS auction winners, 48 remain small business licensees. In addition to the 48 small businesses
that hold BTA authorizations, there are approximately 392 incumbent BRS licensees that are considered

55 U.S.C. § 601(3) (incorporating.by reference the definition of"small business concern" in the Small Business Act
15 U.S.c. § 632. Pursuant to 5 U.S.C. § 601(3), the statutory definition of a 'small business applies ''unless an' ,
agency, after consultation with the Office ofAdvocacy of the Small Bl,Isiness Administration:and after opportunity
for public comment; establishes One ar more definitions of such terin'which are appropri~te to the activities of the
agency and publishes such definition(s) in the Federal Register." 5 U.S.C. § 601(3).

6 15,U.S.C. § 632.

7.5 U.S.C. § 601(4).

8 Independent Sector, The New Nonprofit Almanac & Desk E.ef~r.ence (2002).
9· '

5 U.S.C. § 601(5).

10 sms.c. § 601(5).

U U,S. Census Burea~, StatisticalAbstract .of the United States: 2006, Section 8, page 272', Table 415.

12 We asllume that the villages, school districts, and special districts are small, and total 48,558. See U.S. Census:
B1,Ifeau, ~tatistjcal Abstra~t of~e trnite~,States: 20~_~J -!!e~tio~,8, page 273, Table 417. For 2002, Census Bureau
data indibate tMt the total number of county, muniCipal:' and tOWQsQi~,govern~ents nationwide was 38,967, of
which 35,819 were smllII. [d. ' .

13 Aw,endment ofPans 21 and 74 o~ the Commission's R;;}es with Regard to Filing Procedures in the Multipoint,
Pjstri'!lutiOtl Sef¥ice an4'in theIn~f!uc~olia1 Televi~.ian Fixep Service and Implementation.9fSection 309(j) of the
Communications Act,':" CQ!l1p~titi~~ BiddiPg, ~.])ocket No. 9~131lind PP Docket No: 93-253, ~eport, and
Order, 10 FCC,Rcd 9S8.f), 9593 'J[7 (1995~ (!t1DS Auction R&O). .

14 47 C.F.R. § 21.961(b)(l).
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small entities.IS Mter adding the number of small business auction licensees to the number of incumbent
licensees not mead)' counted, we find that there are currently approximately 440 BRS licensees that are
defined as small businesses under either the SRA otthe Coifunission's Rules. Some of those 440 small
business licensees may be affected by the decisions in this Fourth Memorandum Opinion and Order.

In addition, the SBA has developed a small business size standard for Cable and Other Program
Distribution, which includes all such companies generating $13.5 million or less in annual receipts.16

According to Census Bureau data for 2002, there were a total of 1,191 finns in this category that operated
for the entire year.17 Of this total, 1,087 firms had annual receipts ofunder $10 million, and 43 firms had
receipts of $10 million or more but less than $25 million.18 Consequently, we estimate that the majority
of providers in this service category are small businesses that may be affected by the rules and policies
adopted herein. This SBA small business size standard is applicable to EBS. There are presently 2,032
EBS licensees. All but 100 of these licenses are held by educational institutions. Educational institutions
are included in this analysis as small entities.19 Thus, we estimate that at least 1,932 licensees are small
businesses.

There are presently 2,032 EBS: licensees. All but 100 of these licenses are held by educational
institutions. Educational.institutions may be included in the definition of a small entity.20 EBS is a non­
profit non-broadcast service. We do not collect, nor are we aware of other collections of, annual revenue
data for EBS licensees. We find that up to 1,932 of these educational institutions are small entities that
may take advantage of our amended rules to provide additional flexibility to EBS.

Description of Projected Reporting, Recot:dkeeping; and Other Compliance Requirements:

This Fourth Memorandum Opinion and Order modifies the reporting, recordkeeping, or other compliance
requirements previously adopted in this proceeding. We are adopting competitive bidding procedures for
av:ailable and unassigned BRS spectrum, including small business size standards and bidding credits for a
"small business" (an entity with attributed average annual gross revenues not exceeding $40 million for
the preceding three years), a "very smaIl business"(an entity with attributed average gross revenues not
exceeding $15 million for the preceding three years), and an "entrepreneur"(an entity with attributed
average gross revenues not exceeding.$3 ,n;rlllion the preceding three years ).21 We are also adopting two
new safe harbors to enable BR'S and ~BS licensees whQse GSA is-'heavily encumbered or higlUy
truncated to meet the performance requirements for the 2.5 GHz band.22 We are also creating three new
Gulf ofMexico GSAs~ which will enable the.provision of 2.5 'GHz band wireless services in the Gulf of

15 47 U.S.C. § 309(j). Hundreds of stations were licensed to incumbent MDS licensees prior to implementation of
Section 309(j) of the Communications Act of 1934, 47 U.S.C. § 309(j). For these pre-auction licenses, the
applicable standard is SBA's small business size standard.

•6 13 C.F.R. § 121.201, NAICS code 517510.

17 U.S. Census Bureau, 2002 Eco~omic Census, Subject Series: Infonnation, Table 4, Receipts Size ofFinns for the
United States: 2002, NAICS code 517510 (issued November 2005).

18 [d. An aqditional61 :finns had annual receipts of $25 million or more.

19 The teon "small entity" within SBRBFA applies to small organizations (nonprofits) and to small governmental
jurisc;lictions (cities, counties, towns, townships, vill~ges, school districts, and special districts with populations of
l~ss than 5.0,000). 5 U.S.C. §§ 601(4)-(6). We do not collect annual revenue data on EBS licensees.

20 S~(! 5 U.S.C. §§ 601 (3)-(5).

21 See supra CJrJ( 26-28.

22 See supra n 144-145.
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~e~co in the future.2
3

We are chan.~l\g the technical roles ~onceming emi't.'t.\.Ot\.\\mits, ~\?,\\a\ ~tte\w,fu.
limtts, and antenna height benchmarking, including requiring licensees to exchange information.24

Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant"
Alternatives Considered:

The RFA requires an agency to describe any significant alternatives that it has considered in reaching its
proposed approach, whi~h may include the following four alternatives (among others): "(1) the
establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance or
reporting requirements under the rule for such small entities; (3) the use of perfonnance, rather than
design standards; and (4) an exemption from coverage of the rule, or any part thereof, for small
entities."2S .

Regarding our decision to adopt competitive bidding rules, we anticipate that our decision to adopt small
business size standards and bidding credits for entities that meet the definition of small business, very
small business, or entrepreneur will not have a significant economic impact on small entities. Because the
BRS spectrum in the 2.5 GHz band was auctioned in 1996, only 70 BTA licenses (of the 493 licenses
originally available in 1996) are available for reassignment by competitive bidding.

Regarding our decision to adopt two new safe harbors for the demonstration of substantial service
compliance, we do not anticipate any significant economic impact on small entities. These two safe
harbors apply only to licensees that have heavily encumbered or highly truncated GSAs. Although the
applicability of these two safe harbors is limited, they will enable licensees to meet both our perfonnance
requh:e~entsand our interference protection rules.

Regarding our decision to adopt three new Gulf ofMexico Service Area Zones, we do not anticipate any
significant impact on small entities. We anticipate that spectrum in these GSAs will be used on oil
platforms in the Gulf of Mexico. .

Regarding our decision to modify various technical rules, we do not.anticipate any significant impact on
small enQties. These.modifications are minor.

.Itt ' ,"

The.rules. setforth in the Fourth Memorandum Opinicm Qrd~r will affect all entities that intend to provide
BitS 01' EBS service in the 2.5 GHz·band. .

23 S~e supra CJrJ[ 122-129.

24 See supra ff48-84.

2S See 5 U.S.C. § 603(c).
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Report to Congress:
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The Commission will send acopy of this Fourth Memorandum Opinion Order, including this FRFA. in a
report to be sent to Congress and the Government Accountability Office pursuant to the Congressional
Review Act.

26
In addition, the Commission will send a copy of this Fourth Memorandum Opinion Order,

including this FRFA, to the ChiefCounsel for Advocacy of the Small Business Administration. A copy
of this Fourth Memorandum Opinion Order and FRFA (or summaries thereof) will also be published in
the Federal Register.27

26 See generally, 5 U.S.C. § 801 (a)(l)(A).

27 See 5 U.S.C. § 604(b).
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Initial Regulatory Flexibility Analysis

(For. Second Further Notice ofProposed Rulemaking)
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As required by the RegUlatory Flexibility Act of 1980, as amended (RFA), l the Commission has prepared
this present Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact on
a substantial number of small entities by the policies and rules proposed in this Second Further Notice of
Proposed Rule Making (2nd FNPRM). Written public comments are requested on this JRFA. Comments
must be identified flS responses to the JRFA and must be filed by the deadlines specified in the 2nd
FNPRM for comm~nts. The Commission will send a copy of this 2nd FNPRM, including this JRFA, to
the Chief Counsel for Advocaqy of the Small Business Adininistration (SBA).2 In addition, the 2nd
FNPRM and IRFA (or summaries thereot) will be published in the Federal R~gister.3

Need for~ and Objectives of,. the 'Proposed Rules:

The 2nd FNPRM seeks comment on various' alternatives to license unassigned and available EBS
spectrum throughout the United States and the Gulf ofMexico. Specifically, the 2nd FNPRM seeks
comments on the following options:

1) Using competitive bidding to licerise unassigned and available spectrum.4 If this option is adopted the
Commission proposes to use the competitive bidding rules in Part 1, Subpart Q of the Commission's
Rules. The Commission also seeks comment on whether to adopt bidding credits and small business size
staildard~ the size of the spectrum blocks to be auctioned, and the size of geographic areas to be licensed.

2) Issuing one license per State to a State agency designated by the Governor to act as a spectrum
manager for the State.s The State agency would be required to meet the eligibility .restrictions in Section
27.1201 of the Commission's Rules. The State agency would be able use spectrum managedeasing
arrangements 'or defact~ trans(er-leasing arrangements.

3) Us,ing:.a le~in~t~ch,ellie sin1Q.ar to the/oile used to license private land mobile radio spectrum.6 Under
thi~~~p'plibach, app.Jicants could submit applications for new EBS stations at any time to frequency ,
coordinators. .

We believe our proposals will encourage utilization of this band and the development of new innovative
services to the public such as providing wireless broadband services, including high-speed Internet access
and mobile services while encouraging educators to use the band for educational services.

1 See 5 U.S.C. § 603. The RFA, see 5 U.S.C. § 601-612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996, (SBREFA) Pub. L. No. 104-121, Title II, 110 Stat 857 (1996).

2 See 5 U.S.C. § 603(a).

3 See 5 U.S.C. ;§ 603(a).

4 See supr~Tl[.,.l.'91-196 ..
, ••,0'.

S See supra n 197-201.

6 Setsupra lj[ 203.
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The proposed action is authorized under Sections 1,2, 4(i), 7, 10,201,214,301,302,303,307,308,309,
310,319,324,332,333 and 706 of the.Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152,

154Q), 157, 160,201~214,301,302,303,307,308,309,310,319,324,332,333,and706.
Description and Estimate of the Number of Small Entities to Which the Proposed Rules Will Apply:

The RFA directs agencies to provide a description of and, where feasible, an estimate of the number of
small entities that may be affected by the proposed rules.7 The RFA generally defines the term "small
entity" as having the same meaning as the terms, "small business," "small organization;" and "small
governmentaljurisdiction."s In addition, the term "small business" has the same meaning as the term
"small business concern" under the Small Business Act.9 A small business concern is one which: (1) is
independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any
additional criteria established by the SBA.10 A small organization is generally "any not-for-profit
enterprise which is independently owned and operated and is not dominant in its field."u Nationwide, as
of 2002, there were approximately 1.6 million small organizations.12 The term "small governmental
jurisdiction" is defined as "governments of cities, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand.,,13 The term "small governmental jurisdiction" is
defined generally as "governments of cities, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand.,,14 Census Bureau data for 2002 indicate that there
were 87,525 local governmental jurisdictions in the United States.IS We estimate that, of this total,
84,377 entities were "small governmentaljurisdictions.,,16 Thus, we estimate that most governmental
jurisdictions are small. Below, we discuss the total estimated numbers of small businesses that might be
affected by our actions.

The Educational Broadband Service (EBS) (previously referred to as the Instructional Television Fixed
Service (ITFS» is used to provide educational services to students.17 The SBA has developed a small

75 U.S.C. § 603(b)(3).

8 5 U.S.C. § 601(6).

9 5 U.S.C. § 601 (3) (incorporating by reference the definition of "small business concern" in the Small Business Act
15 U.S.C. § 632. Pursuant to 5 U.S.C. § 60·1(3), the statutory c;lefinition of a SlPall business applies "unless an
agenciy, after·consultation with the Office ofAdvocacy ofthe Small'Business Administration and after opportunitY
for public comrtlent, establishes one or more definitions of such term which are appropriat~ to the activities of the
agency and publishes such definition(s) in the Federal Register." 5 U.S.C. § 601(3).

10 615 U.S.C. § 32.

U 65 U.S.C. §. 01(4).

12 Independent Sector, The New Nonprofit Almanac & Desk Reference (2002).

13 5 U.S.C. § 601(5).

14 5 U.S.C. § 601(5).

15 U.S. Census Bureau, Statistical Abstract of the United States: 2006, Section 8, page 272, Table 415.

16 We assume that the villages, school districts, and special districts are small, and total 48,558. See U.S. Census
Bureau, Statistical Abstract of the United States: 2006, section 8, page 273, Table 417. For 2002, Ceqsus Bureau
data indicate that the total number ofcounty, municipal, and township governments nationwide was 38,967, of
which 35,8f9 were small. [d.

17 AmendmeJlt ofParts 21 and 74 of the Commission's Rules with Regard to Filing Procedures in the Multipoint
Distribution 'Service and in the Instructional Television.Fixed Service and Implementation ofSection 3090) of the

. (continued..~.)
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business size standard for Cable and Other Program Distribution, which includes all such companies
generating $13.5 million or less in annual recei\}ts.18 Ac~ording to Census"Buteau data.fot 1001,tnete
were a total of 1,191 fmns in this category th~t operated for the entire year. 19 Of tliis total, 1,087 rmns
had annual receipts ofunder $10 million, and 43 firms had receipts of $10 million or more but less than'
$25 million.20 Consequently, we estimate that the majority of providers in this service category are small
businesses that may be affected by the rules and policies adopted herein. This SBA small business size
standard is applicable to EBS. There are presently 2,032 EBS licensees. All but 100 of these licenses are
held by educational institutions. Educational institutions are included in this analysis as small entities.21

Thus, we estimate that at least 1,932 licensees are small businesses.

There are presently 2,032 EBS licensees. All but 100 of these licenses are held by educational
institutions. Educational institutions may be included in the definition of a small entity.22 EBS is a non­
profit non-broadcast service. We do not collect, nor are we aware of other collections of, annual revenue
data for EBS licensees. We find that up to 1,932 of these educational institutions are srDan entities that
may take advantage of our amended rules to provide additional flexibility to EBS.

Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements:

There are no new reporting, recordkeeping or other compliance requirements proposed in the 2nd .
FNPRM.

Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant
Alternatives Considered:

The RFA requires an agency to describe any significant alternatives that it has considered in reaching its
proposed approach, which may include the following four alternatives (among others): "(1) the
establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to- small entities; (2) the clarification, <;onsolidation, or simplification of compliance ot
reporting requirements under the rule for such small entities; (3) the use of perfonnance, rather than
design standards; and (4) an exemption from coverage of the rule, or any part ther~of, for small
entities.,,23 •

The Commission has not proppsed an approach for licensing EBS spectrum. Instead, the Commission ­
seeks comment en three distinct apPIaache~,for'licensing EBS'speGtrum:to detepnine which approach
would best suit the needs of scltools and universities and other'non-profir,educational institutions.

(...continued from previous page)
Commupications Act - Corqpetitive Bidqing, MM Docket.No. 94-131 and PP Docket No. 93-253, Report and
Order, 1'0 FCC Rcd 95-89, 9593 'J[ 7 (1995) (MDS Auction R&OJ.

18 13 C.F.R. § 121.201, NAICS code 517510.

19 U.S. Census Bureau, 2002 Econorirlc Census, Subject Series: Infonnation, Table 4, Receipts Size ofFinns for the
United States: 2002, NAICS code 517510 (issued November 2005).

20 [d. An additional 61 firms had;annual receipts of $25 million or more.

21 The term "small entity" within SBREFA applies to small organizations (nonp/."ofits) and to small governmental
jurisdictions (cities, counties, towns, townships, villages, school d~stJicts, and special districts with populations or'
less-than-:SO,OO@). 5-U.S.C. §,§ 6011(4)-(6). We do not-collect annual;rev~nue data on EBS licensees. _

22 see 5 U.S.C. §§ 6()l (3)-(5).

23 See 5 U.S.C. § 603(c).
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None.
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Petitions for Reconsideration
Ad Hoc MDS Alliance
American Petroleum Institute (API)
BellSouth Corporation, BellSouth Wireless Cable, Inc., and South Florida Television, Inc. Goint) (Bell
South)
Clarendon Foundation (Clarendon)
Hispanic Information and Telecommunications Network (InTN)
NextWave Broadband Inc. (NextWave)
NY3G Partnership (NY3G)
School Board of Broward County, Florida (Broward County)
Society of Broadcast Engineers (SBE)
Wireless Communications Association International, Inc. (WCA)

Oppositions to Petitions for Reconsideration
Ad Hoc MDS Alliance
BRS Rural Advocacy Group
Catholic Television NetworklNationallTFS Association Goini) (CTN NIA)
Clearwire Corporation (Clearwire)
Globalstar, Inc. (Globalstar)
Hispanic Information and Telecommunications Network
ITFS/2.5 GHz Mobile Wireless Engineering & Development Alliance, Inc. (IMWED)
Line of Site, Inc. (LOS!)
School Board of Miami-Dade County, Florida (Miami-Dade)
Sprint Nextel Corporation (Sprint Nextel)
WiMAX Forum (WiMAX)
Wireless Communications Association International, Inc.

Reply to Oppositions to Petitions for Reconsideration
Ad Hoc MDS Alliance
American Petroleup:J. Institute
BellSouth Corporation, BellSdUth Wireless Cable, Inc., and South Florida Television, Inc. (joint)
Catholic Television NetworklNationallTFS Association Goint) .
Hispanic Information and Telecommunications Network
rrFS/2.5 GHz Mobile Wireless'Engineering & Development Alliance, Inc.
NextWave Broadband Inc.
PetroCom License Corporation (petroCom)
School Board af Broward County, Florida
Sprint Nextel Corporation
Wireless Communications Association International, Inc.
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'Ex'Parle
American Petroleum Institute
Cantor FitzgeraldleSpeed me.
Clearwire
CTNINIA
Globalstar, Inc.
Hispanic Information and Telecommunications Network
Sprint Nextel
T-Mobile USA
Wireless Communications Association International, Inc.
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