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To: Chief, Wireline Competition Bureau

REQUEST OF ETS TELEPHONE, INC.

Pursuant to Section 1.41 of the Commission's Rules, 47 C.F:.R. § 1.41, ETS Telephone

.Company, Inc. f/k/a Kingsgate Telephone, Inc. ("ETS"), respectfully requests that the

Commission take all actions necessary, if any, to assure that the public interest is not adversely

affected by any retroactive application ofthe Commission's 2004 Skyline Order to ETS' Study

Area No. 442091. This existing study area was created as a result of the Common Carrier

Bureau's Memorandum Opinion and Order released in this proceeding on July 16, 1996.1

Introduction

ETS is an incumbent local e~changec;m:iec established in 1995 serving previously

unserved are~s in southeas.tem Texas. ETS was the first telephone company to serve these new

homes, and in some~reasETS remains the only telephone company offering wireline telephone

1
l

1 Requestfor Clarijicationjiled bi)' the National Exchange Carrier Association, Inc., and Petitions for
Waiver Filed byAlaska Telephone Company, Jl)uc()r J:elephone Company, and Kingsgate Telephone, Inc.,
Concern(np -the Dr:Ji.nition of "Sludy Area" in,:~~~e~~r.t3:6Al!pendix-Glossary ofthe Commission's Rules,
Memorandum Optnlon, and Orde\,~ AAD 95-1V~;AAD 96-29, AAD-96-51, 11 FCC Rcd 8156, DA 96­
1129~ (1'99-6) ("Study Area Waiver Excep.tionsDlider").

. . "
2 See High-Cost Universal Service Support, we Docket No: 05-337; Federal-State Joint Board on
Universal Service, CC Docket No. 96-45, Letter from Richard A. Gerstemeier, President ETS Telephone,
Inc."to Marlene H. Boych, -Secretary, FCC (Dec._~I.,2o.cjm.(attaQhedhereto as Exhibit I). The Bureau
n~ce~sari.l~,cop,fp:nr~~~)i~wsianiS»~!!'lU1'!l.J!~~'¥~~~t~fcitin~·i4:·~~Study Area Exceptions Order that the
CGJ.P?!lP'y ~oul~:pr~~~~m-~~~4y. ~:~;P~!»1~e~.~~iadhlltted E'fS as a member a~d confirmed in
wntIng tG'ETS In l~~~ili!VEIifS1~.l1~op~atm~asap mcumbent local exchange carner." : .

No. ot" Copies reo'd a*1
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service to consumers, On March 2~, 1996, B1S (thennam~d Kingsgate Telephone, Inc.) filed a

Petition for Waiver in this proceeding to allow fur the oreation of a new study area to enable ETS

to receive high-cost support from the federal Universal Service Fund. Acting on delegated

authority pursuant to Sections 0.91 and 0.291 of the Commission's rules, 47 C.F.R. §§ 0.91,

0.291, the Bureau determined that study area waivers are not required "under any of the

following three conditions: (a) a separately incorporated company is establishing a study area

for a previously unserved territory; (b) a company is combining previously unserved territory

with one ofits existing study areas in the same state; and (c) a holding company is consolidating

existing study areas in the same state.,,3 Because it was undisputed that ETS was a separately

incorporated company establishing a study area for a previously unserved territory, ETS' petition

for waiver was dismissed as moot and Study Area No. 442091 was established for ETS in Texas.

ETS has operated under this study area and received universal service support for nearly

twelve years without incident. However, ETS has recently learned that the Commission may

have received an informal inquiry as to whether the Commission's 2004 Skyline Order4 now

requires ETS to obtain a study area waiver in order to continue to receive universal service

support.

ETS believes that the Skyline Order is inapplicable, and in any event does not have any

retroactive effect on existing study areas. Skyline only requires a waiver "where a: company is

seeking to create a new study area from within one or more existing study areas."s ETS'study

area is not "new" - it has existed for nearly twelve years. ETS has always been the first carrier

3 Study Area Waiver Exceptions Order, ~ 9.

4 M&L Enterprises, Inc., d/b/a Skyline Telephone Company Petition for Waiver ofSections 36.61I,
3.6.6I:?, and 69.2,(hh) ofthe Commission's Rules, CC Docket No. 96-45, Order, FCC 04-86 (reI. April 12,
2004) t'Sky,Une:Order'). '

5 Skyline Or:der, "13.
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to provide service to all of the locationsit serves, andJ unlike in the Skyline case, no carrier
provided service to any locations within ETS' study area before ETS' Petition for Waiver.

Nothing in the Skyline Order requires a study area waiver in such circumstances.

Moreover, the Skyline Order itselfmakes clear that its "conclusions herein are limited to

the issues raised in this matter,,,6 and not applicable to other previously determined cases.

"Similarly, when the Commission had previously adopted other changes t<:> its standards for

analyzing requested study area waivers, it held that such changes would apply "on a prospective

basis only" to "[s]tudy area waiver requests filed after the release date of th[e] order" adopting

the change.7 Moreover, the Supreme Court has held that:

Retroactivity is not favored in the law. Thus, congressional enactments and
administrative rules will not be construed to have retroactive effect unless their
language requires this result.8

Therefore, even ifthe holdiing ofthe Skyline Order somehow were deemed applicable to new

cases similar to ETS' going forward, it did nQt alter the-status of study areas such as ETS' that

already existed at the ti~e ofthat order: Aocordingly, because no party sought timely

reconsicleration or Commiss~()n review ofthe BUlieau's 1996 Order in this proceeding, ETS'

study area l!emains valid notwithstanding any illterpretation ofthe Commission's subsequent

Skyline Order.

Nonetheless, in the event that the Bm:;eau now believes that ETS must have a study area

waiver to continue to receive universal service support for Study Area No. 442091 based upon its

6 Sfcyline Order, ~ II.

7 US WEST Communic~tions, Inc., and Eagle Telecommunications, Inc., Joint Petitionfor Waiver ofthe
Definition of "Study Area" Cdiftciinedin Part 3'6, Appendix-Olo~sary ofthe Commission 's Rules~
Memorand~Opfui~J). and 01:1~_r, A.AD 9~-27, 100 FCC Red 1771,;~ 17 (1995) ("PTI/Eagle Order")
(estabHshin'g'thaUhe:eommissron wau1d evaluate whether a stuclyarea boundary change would have an
adverse impact onth~ universa1 \s~rvice fund by considering whether a study area waiver would result in
~ annual aggregate sJ.rift in an anioun,t equal to ar greater than one-percent oftotal annual high-cost
~sripport, but 'f)1].ly in'trises going 'forward).
8-Bowen v. Georgetown Univ. !gasp., 488 U.S. 204 (1988).
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own costs, for the reasons set forth below it should either (1) issue a reconsideration order in this

proceeding to grant the waiver requested'by Kingsgate on a nunc pro tunc basis,!} o~ (2) grant

ETS leave to amend its prior request for waiver and preserve the status quo until on an interim

basis until the Bureau issues a decision on the new waiver request.

I. EVEN IF SKYLINE~OWRETROACTIVELY REQUIRES ETS TO OBTAIN A
WAIVER, THE PUBLIC INTEREST WOULD BE SERVED BY AN IMMEDIATE
GRANT OF SUCH WAIVER.

The Commission may waive its rules for good cause shown,10 and is required to "take a

'hard look' at meritorious applications for waiver, and [] consider all relevant factors.,,11 In

evaluating whether to grant any study area waivers required by the Skyline Order, the

Commission has applied a three-prong standard set forth in the PTllEagle Order: (1) grant ofthe

waiver must not adversely affect the universal service fund; (2) no state commission having

regulatory authority over the relevant area opposes the transfer; and (3) the waiver must be in the

public interest.12 The record in this proceeding demonstrates that grant of a study area waiver

would meet all of these criteria and would serve the public interest. 13

ETS'satisfaction ofthe first prong ofthe PTI/Eagle test is an established fact. Because

ETS has received universal service support for its study area for more than eleven years, and the

9,The BQi;eau'1eould',vua.·sponte issue a Feconsideration decision to amend the Study Area Waiver
'H~e.,~pti'()1J$ Onder to grantETS a study area waiver. The Bureau has authority to waive the'30-day
,Jim;jtii~on[or'~uch aetigns for good clluse or where ~uch action weuid serve the public interest. See
Reque~t for R,e;view,Qfthe Decision ofthe Universal Service Administrator by Pioneerland Library System
Wiilmar, Minnesota, File No. SLID-32103, Oraer onReconsideration, DA 01-353, ~~ 6-8 (reI. Feb. 13,
2001) (Cornman'Carcl~r Bureau issued sua spont~ order.on reconsideration granting requested reliefmore
than, 30 days after its ,denial order, waiving tJie 30-day rule,pursuant to Section 1.3 ofthe Commission's
rules.)
10 47'C.F.R. §J.3.

11 KCST..TV. Inc. v. FCC, 699 F.~d 1185, 1191-1192 (D.C. Cir. 1983) ("KCST-TV").

12 Thlf Slfyline Orderprovid,ed tllat anywaiverreq,tlest made n:ecc:;ssary by its terms would be evaluated
und~t the Gritppa set .f~rthill th~W:'N!Efl.~!e(O]:def..·'~1vylin~OMe(;.,~:13, cit~ng PTI/Eagle Order, ~ 5.

.. )~ If~e C.e~ssig~~e~~&Q,ct~~¥t~ ..' " t it i:f:~1:lf$;lt(l,!uno 'Y4iYe~on its own motion, ETS ~ssumes that it
woW'<1M0!SlYpancll\lJ,(1J.* uP0p,~tlt~/!E~ea , I ed'!I:n:1Ui&~d.o~ket ill 1996."

: 1 _ '.~'. ~ _ ,'. \ ~ ~,
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records available to the Commission show that ETS has received far less than 1% (less than one

twentieth of I %, or 0.05%) ofthe fund's total high-cost support.14 Moreover, it could fairly be
. .

said that the incremental impact on the fund today ofgranting a waiver would be zero, because

ETS has already been receiving all ofthe funding to which the study area waiver woulq apply.

The second prong ofthe PTI/Eagle test has also been satisfied. The Texas Public

Utilities Commission infonned the Commission in a letter dated April 26, 1996 that it has no

objection to any necessary waiver ofthe FCC's rules as needed to establish a study area for ETS

(then known as Kingsgate).15

The public interest would also be served by assuring that there is no disruption in ETS'

ability to continue to provide servioe to its customers, many ofwhich have no other option for

wireline telephone- @l" bIoadband service. In considering whether to grant a waiver, the

Commission. is::fequued to take into account considerations ofhardship, equity, or more effective

implementation of oveIall policy on an individual basis.16 ETS could not have built a new

networ)c to provi<ile telecommunications and advanced services to these previously unserved

CO~~'Pllities-in fiutheranoe of~e goals ofthe Act-with(1)utthe support of the universal

'J ,s~i§~~fi:mU~ .:&'ES~Eeasonabl¥ relied on the Bureilu'S 1996 decision that led to the crea:tion of. .,,;,. ,

'. E';l~S"" sliUdy are~ l~nd.~!ETS' dl:igi;hi1iw for universal service support, and thereupon invested
,c "I :. " .'. , .

mUHons 0:(.q,QU.ars·to build a,new..network-to'areas that had never been served by any wireline
( "

1ere'p~oJ1e e~tnpa.;ny.. De'VeI9'p~rs subseq~e:qtly tetied on the Bureau's decision when they chose

. tohllilcW'll,ew h<:>l:n,es, in areastbaUUS had pledged to serve. ETS' private investors and creditors

.an-cl1th,e·De.Fartment-ofAgri~111mre~;s Rutal Utilities Service'relied on the Bureau's decision in

14?;jns r~ceiws,:apPti0xifiJ.!ltely'$,2~mil!iQn P~1i year19ftQ.e $4.1 billion allocated for high-cost support.

IS~e ~ft~r:W1,s,r~C~~!ea'bY tli:e"F.~C;'~~~Y1.~th~ ~ecord'oft1;!is proceeding on April 29, 1996.
!~1f(l1frj?,.a.lJi~ v, :f:~D;;~;~8: F.~~)~-§~ H§~Ji(D-#~. C~~ 1969) ('fWAITRadio"); Northeast Cellular
J!~l~Jih~e 0(1·, v" FaG-ii:~!Jfl' F.~~ H64~ 1166 (D.C. Cll".. 1990) ("Nor.theast Cellular'). '

I' I '
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their decisions to provide capital to ETSfor its buildout, based on abusiness plan that assumed

ETS' eligibility to receive high-cost support for its study area based upon its own costs. And

consumers relied on the Bureau's decision when they chose to buy homes in communities served

by ETS, believing that the hemes had access to the affordable and reliable telephone service

provided by ETS. These investment-baoked expectations deserve substantial consideration. I?

Any disruption to ETS' ability to obtain support for its study area would jeopardize ETS' ability

to continue to finance further construction to serve the new homes that continue to be built in its

growing communities, and weuld therefore impose significant hardship on ETS and on the

communities it serves.

In addition, the public interest is served by grant ofa waiver wh~re application ofa rule

in a particular circumstance would not further the purpose ofthe rule.IS The purpose of the study

are'a freeze was to prevent carriers from disaggregating and recombining study areas, or portions

thereof, to increase high-cost suppert through the manipu;lation ofstudy area boundaries.19 This

concern was plainly inapplicable to the case ofETS in 1996, when it independently sought the

creation ofits first study area. And ifETS' request is instead cOllsidered in the context of the

,present rather than a retrospe9tive analysis ,efi~· 1996 reqU:.e.st, the Bureau has similarly found

that "authorie;ing,a :ll~W stud:y area that meIely en.compasses [an ILEC's] existing service area

will not compromis.<? tJie Conijnissi~n' s reasl!)ns for freezing4lie study area boundaries.,,2o The

. "
17 See Connolly v. Pension Ben. Guaranty 90rp., 475 U.S. 211, 224-25 (1986).

18,see WAITR,adi.o, 4'-1,8 ~.2d a~iH5"l-$:9 (D.C. OiJ:.~969).("[A] general rule, deemed validb.ecause the
ov.eral1.objectives ~ew.f~~:pu~1iO'interesti J!lay i).t>t;-be in-the 'pllblic interest' ifextended to an applicant
who p,rqposes a new se'rv.iee thl(twi11 Dbt undemnne the policy, served by the rule, that has been adjudged
in the pu11lic"\lnterest.").,
19:R~eM!lJs a1d:. ffA~;~qp..~t ~(rU.Ctulll{l· Amtp,ilmentofPart 67 ofthe Commission's Rules and
Est4bli~h'(!le.lJl ofiarJo{"n't!J.04,,:d;fCC n@~~et,1'l0S~ 1892, 80-28(1, Recommended Decision and Order (1984).

,2o~iftug"!~'PJliJJ1JrJJl,1j $JJlth'e.r,i~ R,'(jjili.r:m€rir De:ehiratdw-Ruli'fl!:, MD'97-27, Report and Order, 1[13 (Acct.
Alld.i.Dlv.l~97). ' .
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courts have consistently h~ld that where the premise ofa rule does not apply, the "logic of

applying [the rule] collapses," and the Commission may not deny a requested waiver.21

Finally, it would be untenable to cast ETS into a no man's land as an ILEC with no study

area. Even ifETS could then somehow ~laim that it is eligible for "identical support,'022 it is

unclear whose support ETS should be identical to, since there is no other carrier serving some

areas in which ETS is providing service. MoreQver, the Commission should have no interest in

subjecting ETS to a highly-disruptive switch away from reliance on its own cost studies to use of

the identical support rule for support when the Commission has tentatively concluded that the

identical support rule should be abolished.23 The Commission observed in its recent Notice of

Pf0posed Rulemaking that the identical support rule undermines a carrier's incentive and ability

to "invest in, or expand, its own facilities in areas with low population densities, thereby

contravening the Act's universal service 'goal ofimproving the access to telecommu;nications

services in rural, insular an.d high-cost areas.,,24 By contrast, the creation ofETS' own study area

in 1996 has enabled it to do fGf the past e,leven years exactly what the Commission now wants all

cal'riers to do: deliver telephQne and advanced services to unserved high-cost areas and receive

su~poFt based ,upon its own costs. The Commission may ex:ercise its discretion to waive a rule

where fte pamoul}lr ,fa,cts mal!.:e strict compliance inoonsistent with the public interest.25 It would. ~ .. .

disperve the.,publi'c ,interest to \tum ltPside"'\Gown ETS' eleven-year record ofdelivering the

objectiv.es o~1he Act for no oilier reason than to conferm ETS to some inapplicable, and in any

case i~~p'pos~te, mo.ld thllt vil\tual!y everyene agrees is outdated and in need ofreform.

21 K(:ST-TV, 699 F.2dat 1191-1~:92, 1195.
22 ,.,:
8e~ 47 C.RR. § 54.307.

23 High-Cost 'U.n.iversal Service S,upport, Federal-State Joint Board on Universal Service, WC Docket No.
05-9~7, OC ])iooke!.No. 96-45, Noace efPmposed Rulemaking, FCC 08-4 (reI. Jan. 29,2008).
24, '1.i.: !U: l'0 :' ' .

·4..U~·''''ll :,',. i~ _ .._
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For all oftbese xeasons, to t"he e~~1\t that theCQmin\ss\onb~\\~'les astudy aI~a w~l'/v~ is

now necessary, it can and should grant such a waiver on the basis ofthe existing record in this

proceeding.26

ll. Any .commission Action Should Avoid Temporary Unnecessary Disruption

In any action on this issue" the Commission should assure that ETS and its customers are

not unfairly penalized for the company's reasonable reliance on the Bureau's decision in 1996

that led to the creation ofRTS' study area and ETS' eligibility for universal service support. To

that end, any waiver granted to ETS should be adopted nunc pro tunc, and any determination that

ETS must seek a waiver should be Goupled with an order preserving the status quo on an .interim

basis until the Bureau issues a decision on the new waiver request. The Bureau and Commission

afforded both ofthese considerations to Sandwich Isles Communications, Inc. ,in 2004-2005,

when that company found itself-needing a study area waiver years after the study area had been

created.

In July 1997, Sandwi~h Isles filed a petition requesting waivers as needed to receive

high-cost 10QP support to provide serviceJto certain aI'eas in the state ofHawaii. Sandwich Isles'

p~tition stated tb.at itwas noti!\,equired to seek a study area waiver, based upon the Bureau's

, ho~~Q::J.g in tb:e 1996 'atudy Anea Exceptions ertjer that waivers-were not needed for it to create a

Dew ,study area fQ~ a previously unserved area. After the' comment period had closed, GTE

,H~waiianTelephQn~Company filed an Opposition to Sandwich Isles' petition arguing that the

26 n:awaiver is grapte:tl!in;tbis apc~et based O'nthe existing reco~l(l, ETS has assumed that the
(p~tpmissiontw(;)Ul<tI~~thege~~phjb scope oHhe waiver to $e area requested by Kingsgate in 1996.
S.ee supra n. b3 (ndfu!g B:ureauI'S decision to similady confine the se,ope ofthe second Sandwich Isles
waiveriProcer:ding)J':Su~sequenj to 1996, ETS 'has 'on occasion ~dded additional unserved territories to its
eXIsting Study,Area No. ;442091, pursuant fo:the Buteau's bolliing in the Study Area Waiver Exceptions
pr4er th~t c~~rs ~'l(Jrott!e~u4led:to ~~~k'~hJdy !fIea'~aiYers~wlI~ ;C(jmb~ing previously unserved
~er:m~~~:~i~~0~~;*f#~~Le~~gitpdY.~eas:4t .th~'slUP~_ stat.e. t(~e Commis~ion confirmed this ~le in

, ·$h.¥,~kyi~«e'Oillepf,~:fl-~.)'iE'FS lJ~G0gm~~s thafltli~!,!e<,expanslOnS,cQuld be subject to future proceedlllgs.

~ ,
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aleas SandwichIsles ~Io\losed to serve )'letb l\Qt, \\\ l\\t\, \\nsetveu. The Accountlng ana Auoits
Division of the Common Carrier Bureau, did not consider GTE's objections and granted various

waivers to Sandwich Isles in February 1998.27 The Bureau order confirmed that a study area

waiver was not needed for unserved areas, and stated that the petition in 1998, "for regulatory

purposes we will recognize Sandwich Isles' service territory in Hawaii as a study area.,,28

On March 5, 1998, GTE filed a timely Application for Review ofthe Bureau's order,

repeating its claim that the area in question was not unserved. The application remained pending

for six years, until October 2004 when the Commission reversed the Bureau's decision that had

created, Sandwich Isles' study area. The sole basis for the Commission's action was its

conclusion that the Bureau had erred by failing to consider GTE's evidence in the record that the

areas Sandwich Isles proposed to serve were not "unserved" for purposes ofthe study area

waiver requirement.29 Because in the intervening period the Commission had adopted the

Skyline Order, the Commissien held that the Skyline standard would now apply to any new study

area waiver request sought by Sandwich Isles.3o

At the same time, tbe Commission recognized that .the temporary elimination of

Sal}.dwich Isles' de facto study area would cause inordinate haldship and disruption to Sandwich

27 Sa.-ndwich I~.les Cmn1,1Jun,ications, Inc., Petition for Waiver ofSection 36.611 ofthe Commission's Rules
andtRequestfor Clarification, Order, AAD 97-82; Order, DA-98-166, (Acct. Aud. Div. 1998) ("Sandwich
lsl~r).

28 ld.,' 15.

,29 GTE Hawaiian Telepho11,e Company,.Inc. Applicationfor Review ofa Decision by the Common Carrier
Bureau -Sandwic.h'i[sles Communications, Inc. Petitionfor Waiver ofSection 36.611 ofthe
Of.rmmission 's J;?ules andtReguetltffbrClarification, :t£AD 97-82, Memorandum Opinion and Order, FCC
04-~o6, , 7 (rei, 09t.'29, 2(04) e!Verizon Hawaii Order').

30 Ve1;izon Haw~ii Order, '11~ 8-1.0. It JD,\lst be '~mphasizedthat the basis for the Commission's Verizon
HaWaii Order was noho impose retroaGtiveappJication ofthe Skyline Order. Instead, the Commission
Tever~ed4:p.~ Bureau~s, t;99fl.s~qtvi~h ,~d~r'for an independ~nt reason - the Bureau's failure to
.~o~f ",.'~G!~s~~j~~n~:3a~d~,tht~: :!p~~.o:il~e ~e Bure~u's order had been vacated, tpat the new
JaW'i _ optea11l!-8ky~~w;~tfdi~ ~ ., cee~gs,~omg forward.
t· ~~ - ;, '~
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Isles and its customers with no compelling jlhhUc llifer~st benegt in return. The Co1111Dlsdon

therefore preserved the status quo on an interim basis to permit Sandwich Isles to seek a waiver:

we will provide Sandwich Isles the opportunity to seek a study area waiver. To
ensure continued service to Sandwich Isles' customers, we will continue to treat
Sandwich Isles as an incumbent LEC for purposes ofreceiving universal service
support until the Commission rules on a request for a study area waiver, provided
that Sandwich Isles file such request within 60 days ofthe effective date ofthis
Order.31

Accordingly~ within 60 days, Sandwich Isles filed a petition for a study area waiver with

the Bureau. The Bureau elected to apply its review to the study area that Sandwich Isles had

origjnally requested in 1997; and to the evidence ofwhether any other carrier served that area in

1997.32 The Bureau found that although GTE may have been.fhlllchised to serve that area in

1997, and although it later initiated service to parts ofthe area after Sandwich Isles study area

was created, the area was still considere~ to be ''unserved'' as ofSandwich Isles' entry in 1997

for purposes ofits study area waiver request:

Hawaiian Telcom contends that it is far from clear that granting Sandwich Isles'
Petition will serve the public interest because Sandwich Isles is not the only party
c~pable ofpIoviding service to the Hawaiian home lands. ... Hawaiian Telcom
disputeS S,.aJ).~wiph IsI~s' claim that the Hawaiian home lands would have
rem~:{!:lecl.,uiis.ervM ifit.were not for Sandwich Isles, and claims that GTE was
IeadY;"'Wil'!'ing,' and.abl&'to provide service to the Hawaiian home lands when the
Bure~ll:gp\~'~d 'Sand"fich Isles' 1997 Pe;:tition. Sandwich Isles claims that GTE
had IIolau$QPity to op:efa~e in'any area ofthe;: Hawaii~n home lands' not authorized
~y the"Dep'~ent of'.a:wai~an 'Harne Lands, anq, therefore its study area could
n.othaye inGlllde:(l~e ~ntire Hawaiian home lands. Wefind that thefact that GTE
(later Verizoll) may have bad authority'to serve the Hawaiian home land does not

31 J(,etizon Hawaii Order, , 10.

32 Sandwich Isles Cqmmunications, Inc. Petitionfor Waiver ofthe Definition of "Study Area",Contained
.iii~art 36, AjJpen~iX-Glossary tii!d Sec#ons 36.611, and 69.2(hh) ofthe Commission's Rules, CC Docket
No.''96-45, OFder, DA 05-1355, llf 15 (-ret M:ay 16,2005) ("second Sandwich Isles Waiver Order' or
!'Scin4w.ich Isles If'}{"the'studyare:a we grantherein should be~t~d to only those areas where there
wete:mo facilities or service on the Hawaiian hG~e la-ndsin'l'9,97, i.e., the areas that Sandwich Isles
claimed were unserVed in its 199J1 Peti~Gn" in,partbecause "the sqope ofthis proceeding, and both the
~~1·'~~1l~S.: 199,~.).o.. ~der' ~~' th~ eo~~sfq~'~ ?~,~4 oFd.er,.wefe.l~~d~te those ~reas.")~ It is fat th!s reason
1h~ ~1'S14h!ls·l1ImtedJ,.ts msti:lpt :J;tque$t~exeY1'1ltaHh:~ Cli1nplllssl0I)"~t a waIver on Its own motion for
the. ~fpdy atle~4)fequ¢st~4~QY :&ing~gate iP 1996"if~ wa~v.edsneces.sary.,. . ,
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demonstrate that it is not in the public interest to grant astudy area waiver to
SandwichIsles. 1n fact the record is clear that GTE was not offering service
throughout much ofthe Hawaiian home lands. The record reflects that, at least in
the 1990s, GTE was not providing service to residents, or was at best providing
multi-party service in the Hawaiian home lands.33

In other words, even though the' Skyline Ordernow required a waiver for a new Sandwich Isles

study area to be created in areas within GTE's study area, the Bureau found that such waiver

should be granted where most ofthe area was in fact not served with active subscriber line

service, if the carrier also satisfies the other criteria fo~ waiver.34

The Bureau accordingly granted Sandwich Isles' request for waiver. Significantly, for

purposes ofthis case, it made the grant effective on a nunc pro tunc basis to the date ofthe

Bureau's first Sandwich Isles Order, which had the effect of avoiding any dispute or uncertainty

as to the status ofpast universal service ~ayments and which enabled Sandwich Isle's to continue

tc> use its existing cost study data on an uninterrupted basis.

Ifthe Con:nnission now believes that ETS requires a study area waiver, the facts of this

case WQuld be in certain key respects similar to the facts that led the Commission and the Bureau

',"
tQ ~!!~l,l~~"'lhe~v~iqauce ofa disruption. A,s.nC>ted.above, consuiners, property owners,. '

',d~~~}~WGfS.. ,~~,~a;~d.Bq'S"'iIi;yes.to~s.and lenders all placed substantial reliance on the Bureau's

.1~~.6l:le:~isjQ!lin.tJ:1is.:pmceedUlg,4an.J!.pte It~sulting eligibility ofETS to receive universal service

spP.port. Any dt~J!>tion to ETS' .ability to ebtain support for its study area would inflict major

econ.~m:iiq-injury,Qh'ETSand would dramatioal)y interfe,re with the investment-backed

,.p?,.. -
'1.,' .'

.~ ....

.~·,t/ '

,.

33 Id'l ~~r20-21.
34 'llhe StJ.ldY4!'(!a Ej~c.;e.p.ti()ns Q~'det:, the Sky~~lle qrlJe1;lr~d the sepond Sandwich Isles Waiver Order thus
cap. gll be reaa~tege:th~~,!ht·a'~o~~1en:t~olicy~aQ1,$l:w:otk; ·a·se,p~tely incorporated company seeking to
est~b1ish,~srn.dy ,~al~'a,p~ev~~lil¥'irtrservsd!'tsf:titorydges not-ne~d It.waiver ifthe area is not part of
an existilig stPp~ :ar,~~1~~([Y Ai:~"d E!X~l':pti~P8J;1it"dQes n,e~d a ~iver ifthe area is part ofan eJdsting
stQ~~· .. h\tlil~bi;~t~llifth"e cam<r,r whose study area already includes

", ~i1:<ili ~, ~v:ers~ty;jc~e's fu that ppz:ifen~ofits study area (Sandwich Isles II),
~li . . ....... - ,c,Ilr:",j· ,
l~,t:!I,e),o~~~;~iJ!, . )'la~~,er. '

. '.t •
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expectations ofall ofthese parties, including the customers who do not have access to any other

wireline telephone service. Just as in the case ofSandwich Isles, there is no compelling reason

.for the Commission, even temporarily, to pull the carpet out from under all of these parties that

reasonably relied on the still-valid Bureau order.

Therefore, ifa waiver is granted, it should be done on a mme pro ttlne basis, just as the

Bureau did for Sandwich Isles. And if the Commission believes that a waiver is necessary but

does not grant that waiver on its own motion, it 'should afford ETS and its customers the same

consideration it extended to Sandwich Isles by granting ETS leave to amend35 the previously-

filed waiver request and maintaining the status quo for a reasonable period oftime. This would

give ETS. an opportunity to prepare and file the necessary information without undue disruption

and harm to the thousands of rural customers who rely on ETS' service.

lIT. Conclusion

For the foregoing reasons, in the event that the Commission determines that the Skyline

Order has retroactively required ETS to obtain a study area waiver, ETS respectfully requests

that the Commission take appropriate action as described herein.

March 12, 2008

. .

3S EJ:S resp.e,ctfqlly l;c;ques~~le~ t~ ·ame.l)d, ~tlJ~r·tq~ a directjve to file anew petition, in part, because it
Wou.Jd beil1equitabhHO'I'e':quiref,miSto)pay ,a ibew'ijlin~:fee. E[S (tlready pa,jd the substantiaJfiling fee
fer i~p~~iti0n int}1i~iProc~e9ii? .~e~au~e :E14~ is a,sma:llcompany with limited resources, it would be
~~pec~aHY;lbutderlsQJilf}lanaimf~il',to'Ee:quire EiPS"tQ pay 'again for.the same request

,'I" ."

: : r



\ .

-- -----~------~-_.._----_.~------

r..
~ • f

/. ',v ,'~

'i~,
:,"1

. ,
",

"
.,e ",.r., .

Exhibitl

,Letter from Richard A. Gerstemeier, President ETS Telephone, Inc., to Marlene H. Dortch,
Secretary, FCC, filed December 21, 2007 in High~Cost Universal Service Support, we Docket

No. 05-337; Federal-State Joint Board on Universal Service, CC Docket No. 96-45
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ETS Telephone Company
il subsidiary of En·Touch Sysl41ms. Inc.

December 21, 2007

II () II Richmond
SlIilu4Un
HOllSICJil. Tt!l(a~ ii042
2In·22S-0S00 !'fmlle
2/l 1-225·lJS'IO !'ax

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, [>;C 20554

Re: High-Cost Univers~l Servi~e Sl1PPOrt, we Docket No. 05~337; Federal-State
Joint Beard on Universal Service, CC Docket No. 96-45

Dear Ms. Dortch:

On June, 6; 2007, and on July 17,2007, EIS Telephone Company, Inc. ("ETS")
submitted' comments :and an ex parte letter in these proceedings urging that any proposed
cap on federal 'nigh-co~t unj;versa'l service stlRport should not be imposed on a CETC that
relies on its own ,coststudy'ratb~r~than ~n th~ f1identical support" rule. In these
documents, ETS, i~entifIed,its~]f:as a;ct!irn.:R,ei~~i:Ve local ex¢hange carrier and therefore as
a CETC, which Section 54.5 of the Comm'issjbn's rules defines as any ETC that is not an
incumbent LEC. '

The pUI;P,.\ls,e of th~s.letteds to clar~w ~for the re,cord that ETS is an incumbent
,focal exc1l3ng'e'i'oamer !Und¢r Section 2$;1~J1~(~ )afthe Te'leuommunications Act of 1996,
<and is~theliefore-artJET(hlitlter than a"OB1fG,iindet Seetiel15~.5. The reason for the
- -l"l'." Jf-",_ '!t ~~, ~- ,

:~0nw~ian,pm:tb:jS lri~tter is~th~t.up.der 1t~*~~;laW ..accatdmg ta the Texas Public Utilities
,l~egl(llta~ Nct:~f~)InGulil11)i5,nt!'Ja~1 e~~~aqge,.coinpan:Y' means,a 100,a:1 exchange company
)thit·n~sa{¢ertifIo-at~~9{cO~v.e'nience.anlht:e~~$~itf ·on September 1, 1995.,,1 ETS received

, its 'inidal~:raci'{i~ies ..ijas~d Qertific.ate 'o(O'perating :AuthoJilty to provide local exchange
.serVjc~,:q!@m tlie::Fe*as"PUC on Deeem9~fi8, 1:'9f}5,~,and;'hiitiated operations to provide
IQcal1exch"ange S~IVi¢e pri~r to Reb~8J:\y:;8, 1'99.'6. 1Bq'StJi«;:re'fore has the unusual
,cllstiilcti«~~e~'be~.~.an"fL~S ~n.q~~.~~'~~~~'jl&~ '?ut n~tunder Texas'law, even though it
was the firet camef'to :pro\t..(jl~}~el}V'lc~!Jn..lt,~',mafokets;

"

I rex~ ru~lic U(~hij;e,$"ReglJlatp~' ,·ql;{P.~f §, ~I,,902(3). T~is date.was chosen because it was the date
'QJ.I whi,Qh~t1ie:re, . ftdf,Ufe Ryl:lUq.UJWi!iesRegulhtolW Act of 1995, five months before
~OoQgJ:ess;qd9pted' i~';t>Yffi- ,e~!it, .eljnition ~f:J:lr.ECipthe Telecommunications Act of 1996.
"2 A£theJi,Jt)~,£t ',·WJ!:l!.eds\fr(~r Ul~.I11Utte~1ng~g!11e, jelephon~.,
:~'laec.llU,sel~~ ~jije I~C'un,Ue.r ~t~~\;;taw., an~ ;~ec\~~;!h~ JointBoard proposed to apply

, 'ime'f~R\,.on.,st .~~~~Sl .• .. ' JiJ}cbb~;e~'onc~l'Iled~thatlso:m~ma«ies: rgigntbeJieve that the cap
. /WbQnbip~Jy.'to;; .'t ' • ,". ' .
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Although I1Tg would not he cl:rectly affected by the proposed cap, It contInues to
agree that the public interestwould not be served by the unneoessary imposition ofa
'temporary cap ion a wireline CETe thatreceives support. based on its own costs, rather
than through the identical support rule•

.... :;;e~ely, IJ~.-J- ..
/\. UJ ,~
fi!ct~.G'ers meier
President
ETS Telephone Company, Inc.
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