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Federal Communications Commission _ FCC-MAI LROUW

‘Washington, D.C. 20554 '
RECEIVED - FBC
In the Matter of )

. _ ) « -MAR 12 2008
Kingsgate Tel¢phone, Inc. ) AAD 96-51 Federal Commui :
Petition for Waiver of the Definition ) 'gm‘;glﬁ‘%comm%bn
of “Study Area” in the Appendix — ) .
Glossary of Part 36 ) CCO:;:I[ :b NU. C;b_L’S

To:  Chief, Wireline Competition Bureau

REQUEST OF ETS TELEPHONE, INC.

Pursuant to Section 1.41 of the Commission’s Rules, 47 C.F.R. § 1.41, ETS Telephone

‘Company, Inc. f/k/a Kingsgate Telephone, Inc. (“ETS”), respectfully requests that the

Commission take all actions necessary, if any, to-assure that the public interest is not adversely
affected by any retroactive application of the Commission’s 2004 Skyline Order to ETS’ Study
Area No. 442091 This existing study area was created as a result of the Common Carrier
Bureau’s Memorandum Opinion and Order released in this proceeding on July 16, 1996.!
Introduction
ETS is an incumbent local exchange carrier’ esta,l;li'shed in 1995 serving previously
uneewed areas in southeastern Texas. ETS was the first telephone company to serve these new

homes, and in some areas ETS remains the only telephone company offering wireline telephone

! Request for Clarification filed by the National Exchange Carrier Association, Inc., and Petitions for
Waiver Filed by Alaska Telephonie Company, Ducor Telephone Company, and Kingsgate Telephone, Inc.,
Concerning the Definition of “Study Area” in:the Part 36 Appendix-Glossary of the Commission’s Rules,
Memorandum Opinion and Order, AAD 95-175, AAD 96-29, AAD-96-51, 11 FCC Red 8156, DA 96-
1129, (1996) (“Study Area Waiver Exceptions-Order”).

2 See High-Cost Universal Service Support, WC Docket No. 05- 337 Federal-State Joint Board on
Universal Service, CC Docket No. 96-45, Letter from Richard A. Gerstemeier, President ETS Telephone,
Inc., to Marlene H. Dogich, Secretary, ECC (Dec. 21,,2007). (attachied hereto as Exhibit 1). The Burean
necessanlyﬁconﬁrmedlETS’ status 5 amlLEC henvhtafound i fhe Study Area Exceptions Order that the

company could createfstudy % “Lﬂcewlse NE(}Atadxmtted ETS as a memiber and confirmed in
writing to'ETS in 199 t}mt’ETag,{Js operatmgas an incumbent local exchange carrier.”
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service to consumers, On March 28, 1996, ETS (then nemed Kingsgate Telephons, Inc.) filed a
Petition for Waiver in this proceeding to allow for ths creation of a new study area to enable ETS
to receive high-cost support from the federal Universal Service Fund. Acting on delegated
authority pursuant to Sections 0.91 and 0.291 of the Commission’s rules, 47 C.F.R. §§ 0.91,
0.291, the Bureau determined that study area waivers are not required “under any of the
following three conditions: (a) a separately incorporated company is establishing a study area
for a previously unserved territory; (b) a company is combining previously unserved territory
with one of its existing study areas in thé same state; and (c) a holding company is consolidating

existing study areas in the same state.”

Because it was undisputed that ETS was a separately
incorporated company establishing a study area for a previously unserved territory, ETS’ petition
for watver was dismissed as moot and Study Area No. 442091 was established for ETS in Texas.

ETS has operated under this study area and received universal service support for nearly
twelve years without incident. However, ETS has recently learned that the Commission may
have received an infor{nal inquiry as to Iwhether the Commission’s 2004 Skyline O.rder4 now
requires ETS to obtain a study area waiver in o;der to continue to receive universal service
support,

ETS believes that the Skyline Order is inapplicable, and in any event does not have any
retroactive effect on existing study areas. Skyline only requires a waiver “where a. company is
seeking to create a new study area from within one or more existing study areas.”” ETS’ study

area is not “new” — it has existed for nearly twelve years. ETS has always been the first carrier

? Study Area Waiver Exceptions Order, ¥ 9.

4 M&L Bnterprises, Inc., d/b/a Skyline Telephone Company Petition for Waiver of Sections 36.611,
36.612, and 69.2 (hh) of the Commission’s Rules, CC Docket No. 96-45, Order, FCC 04-86 (rel. April 12,
2004) (“Skyline'Order”). )

3 Skyline Order, | 13.
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to provide service to all of the Jocations it serves, and, uniike in the Skyline case, no cartier
provided service to any locations within ETS’ study area before ETS’ Petition for Waiver.
Nothing in the Skyline Order requires a study area waiver in such circumstances.

Moreover, the Skyline Order itself makes clear that its “eonclusions herein are limited to
the issues raised in this matter,”® and not applicable to other previously determined cases.
‘Similarly, when the Commission had previouely adopted other changes to its standards for
analyzing requested study area waivers, it held that such changes woﬁld apply “on a prospective
basis only” to “[s]tudy area waiver requests filed after the release date of th[e] order” adopting
the change.” Moreover, the Supreme Court has .held that:

Retroactivity is not favored in the law. ﬁus, congressional enactments and

administrative rules will not be construed to have retroactive effect unless their

language requires this result.®
Therefore, even if the holding of the Skyline Order somehow were deemed applicable to new
cases similar to ETS’ going forward, it ;ﬁd not alter the status of study areas such as ETS’ that
already existed at the ﬁn5e of that order. Accordingly, because no party sought timely
reconsideration or Commission review of the Burean’s 1996 Order in this proceeding, ETS’
study area remains valid notwithstanding any interpretation of the Commission’s subsequent
Skyline Order. |

Nonetheless, in the event that the Bureau now believes that ETS must have a study area

waiver to continue to receive universal service support for Study Area No. 442091 based upon its

8 Skyline Order, § 11.

" U S WEST Communications, Inc., and Eagle Telecommunications, Inc., Joint Petition for Waiver of the
Definition of “Study Area” Contdined in Part 36, Appendtx—Glossary of the Commission’s Rules,
Memorandum Opinign and Order, AAD 94-27, 10 FCC Red 1771, 17 (1995) (“PTI/Eagle Order”)
(establishing'that. the Commission would evaluate whether a study area boundary change would have an
adverse impact on the universal service fund by considering whether a study area waiver would result in
an annual aggregate shift in an amount equal to or greater than one percent of total annual lngh -cost
*support but only incdses gomg forward).

8 Bowen v. Georgetown Univ. Hosp., 488 U.S. 204 (1988).
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own costs, for the reasons set forth below it should either (1) issue a reconsideration order in this

proceeding to grant the waiver requested by Kingsgate on a nunc pro tunc basis,? oxl' (2) grant

ETS leave to amend its prior request for waiver and preserve the status quo until on an interim

basis until the Bureau issues a decision on the new waiver request.

L EVEN IF SKYLINE NOW RETROACTIVELY REQUIRES ETS TO OBTAIN A
WAIVER, THE PUBLIC INTEREST WOULD BE SERVED BY AN IMMEDIATE
GRANT OF SUCH WAIVER.

The Commission may waive its rules for good cause shown,'® and is required to “take a

‘hard look’ at meritorious applications for waiver, and [] consider all relevant factors.”!! In

evaluating whether to grant any study area waivers required by the Skyline Order, the

Commission has applied a three-prong standard set forth in the PTI/Eagle Order: (1) grant of the

waiver must not adversely affect the universél service fund; (2) no state commission having

regulatory authority over the relevant area opposes the transfer; and (3) the waiver must be in the
public interest.”? The record in this prpceeding demonstrates that grant of a study area waiver
would meet all of these criteria and would serve the public interest.”

ETS’ satisfaction of the first prong of the PTI/Eagle test is an established fact. Because

ETS has received universal service support for its study area for more than eleven years, and the

? The Bureau,couldhsua -sponte issue a reconsideration declslon to amend the Study Area Waiver

 Exegptions Order to grant ETS a study area waiver. The Burean has authority to waive the'30- -day
hmlfatlon for-such actions for good cause or where such action weuld serve the public interest. See
Request for Revzew(of the Decision of the Universal Service Administrator by Pioneerland Library System
Willmar, Minpesotd, File No. SLD-32103, Order on Reconsideration, DA 01-353, 9 6-8 (rel. Feb. 13,
2001) (Common Carriér Bureau issued sua sponte order on reconsideration granting requested relief more
than 30 days after its denial order, waiving the 30-day rulespursuant fo Section 1.3 of the Commission’s
rules.)

47CFR.§13.
" KCST-TV, Inc. v. FCC, 699 F.2d 1185, 1191-1192 (D.C. Cir. 1983) (“KCST-TV™).

2 The Skyline Order provided that any-waiver: request made necessary by its terms would be evaluated
unde the critegia set forth in theiPIt.'T/Eagle Order: ES'kylzne Order, 413, citing PTI/Eagle Order, § 5.

B If{ﬂle Comm:ssxg it hooses tQ,grant a nung,pro tunic wa1ver~ on its own motion, ETS assumes that it
woi‘ﬂd ‘doso- princify upomthe'xecorgﬁledun thxs'docket in 1996
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records available to the Commission show that ETS has received far less than 1% (less than one

twentieth of 1%, or 0.05%) of the fund’s total high-cost support.* Moreovqr, it could fairly be

said that the incremental impact on the fl:md today of granting a waiver would be zero, because

ETS has already been receiving all of the funding i:o which the study area waiver would apply.
The second prong of the PTI/Eagle test has also been satisfied. The Texas Public

Utilities Commission informed the Commission in a letter dated April 26, 1996 that it has no

. objection to any necessary waiver of the FCC’s rules as needed to establish a study area for ETS

(then known as Kingsgate)."”

.The public interest would also be served by assﬁring that there is no disruption in ETS’
ability to continue to provide service to 1ts customers, many of which have no other option for
wireline telephone or broadband service. In considering whether to grant a waiver, the
Ceommission is required to take into account considerations of hardship, equity, or more effective
implementation of overall policy on an ﬁu‘dividual basis..16 ETS could not have built a new
network to provide telecommunications and advanced services to these previously unserved

communities — in fustherance of the goals of the Act— withoﬁt the support of the universal

ysﬁé@ié@ifunﬁ: ETS:ieasonably relied on the Bureau’s 1996 decision that led to the creation of
SRR .

E’l}§’ study area and‘ETS’ eligibility for universal service support, and thereupon invested

’ nﬁzﬂiogs oﬁd@llats- to build a new network to areas that had never been served by any wireline

" telephone eompany. Develgpers subsequently relied on the Bureau’s decision when they chose

. Io‘builéﬁqew homes in areas that ETS had pledged to serve. ETS’ private investors and creditors

and the Department of Agridulture’s Rural Utilities Service relied on the Bureau’s decision in

'*BTS receives.approximately $2.million per yearof the $4.1 billion allocated for high-cost support.
15 The letter:was «recewed by thie F@C and- ﬁl;c,d*m the record-of this proceeding on April 29, 1996.
Radzo v 4418 F.2d" 1153! I 159 {(D:C. Cir. 1969) (“WAIT Radio™); Northeast Cellular

_’Felephqzze Co Ve FCC;89I7 F.2d 1164 1166 (D C. Cir. 1990) (“Northeast Cellular”).




their decisions to provide capital to ETS for its buildont, based on a business plan that assumed
ETS’ eligibility to receive high-cost sup;v)ortv for its study area based upon its own costs. And
consumers relied on the Bureau’s decision when they chose to buy homes in communities served
by ETS, beliéving that the homes had access to the affordable and reliable telephone service
provided by ETS. These investment-backed expectations deserve substantial consideration.!”

| Any disruption to ETS’ ability to obtain support for its study area would jeopardize ETS’ ability
to continue to finance further construction to serve the ﬁew homes that continue to be built in its
growing communities, and would therefore impose significant hardship on ETS and on the
communities it serves. "

In addition, the public interest is served by grant of a waiver where application of a rule
in a particular circumstance would not further the purpose of the rule.'® The purpose of the study
area freeze was to prevent carriers from disaggregating and recombining study areas, or portions
thereof, to increase high-cost suppert through the manipulation of study area boundaries.' This
concern was plainly inapplicable to the ¢ase of ETS in 1996, when it independently sought the
creation of its first study area. And if ETS’ request is instead considered in the context of the

- present rather than a retrospegtive analysis of its 1996 request, the Burean has similarly found

that “authorizing a new study area that merely encompasses [an ILEC’s] existing service area

will not conipromise the Conimission’s reasons for freezingthie study area boundaries.”?® The

17 See Connolly v. Pension Ben, Guaranty Corp., 475 U.S. 211, 224-25 (1986).

** See WAIT Radio, 418 F.2d at: 1157-59 (D.C. Cir. 1969) (“[A] general rule, deemed valid because the
overall.objectives are inthe pub]m interest; may notibe inthe ‘public interest’ if extended to an applicant
who proposes a new servite that will not undermme the policy, served by the rule, that has been adjudged
in the publicinterest.”).

1 See MTS and WATSMarket Structure Ameﬂdment of Part 67 of the Commission's Rules and
Establzsh;negzt of anIozm.' Board?.(CC Docket Nos.78-72, 80-286, Recommended Decision and Order (1984).

B Guam:ﬂ'e[;?hone Au”horzty Petztzomj"br Declaratogy Rulmg, AAD97-27, Report and Order 713 (Acct.
Aud. €D;v 1997). - .
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courts have consistently held that where :tbe premise of a rule does not apply, the “logic of
applying [the rule] collapses,” and the Commission may not deny a requested &vaiver.m

Finally, it would be untenable to cas;c ETS into a no man’s land as an ILEC with no study
area. Even if ETS could then somehow claim that it is eligible for “identical support,”?? it is
unclear whose support ETS should be identical to, since there is no other carrier serving some
areas in which ETS is providing service. Moreover, the Commission should have no interest in
subjecting ETS to a highly-disruptive switch away from reliance on its own cost studies to use of
the identical support rule for support when the Commission has tentatively concluded that the
identical support rule should be abolished.® The Commission observed in its recent Notice of
froposed Rulemaking that the identical support rule undermines a carrier’s incentivg and ability
to “invest in, or expand, its own facilitieé in areas with low population densities, thereby
contravening the Act’s universal service :goal of improving the access to telecommunications
services in rural, insular and high-cost areas.”* By contrast, the creation of ETS’ own study area
in 1996 has enabled it to do for the past e%leven years exactly what the Commission now wants all
carriers to do: deliver telephone and advanced services to unserved high-cost areas and receive
sugpoizt based upon its own costs. The Commission may exercise its discretion to waive a rule
whire the paiticular facts mai{e strict compliance inconsistent with the public interest.®® It would
disserve the.public interest to turn upside-down ETS’ eleven-year record of deliveriﬁg the
objectives oftthe Act for no other reason ﬂian to conform ETS to some inapplicable, and in any

case inapposite, mold that virtually everyene agrees is outdated and in need of reform.

2! KCST-TV, 699 F.2d at 1191-1192, 1195.

2 See 47 CFR. § 54.307. :

3 High-Cost Universal Service Support, Federal-State Joint Board on Universal Service, WC Docket No.

05-337,CC l?foqkegﬁo. 96-45, Notice of Proposed Rulemaking, FCC 08-4 (rel. Jan. 29, 2008).

U9 10, 2 . ‘
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For all of these reasons, to the extont fhiat the Commission bekieves a study area Waiver is
NOW necessary, it can and should grant such a waiver on the basis of the existing record in this
proceeding.?®
II. Any Commission Action Should Avoid Temporary Unnecessary Disruption

In any action on this issue, the Commission shc;uld assure that ETS and its customers are
not unfairly penalized for the company’s reasonable reliance on the Bureau’s decisil;an in 1996
that led to the creation of ETS’ study area and ETS’ eligibility for universal service support. To
that end, any waiver granted to ETS shoul’d be adopted nunc pro tunc, and any determination that
ETS must seek a watver should be coupled with an order preserving the status quo on an interim
basis until the Bureau issues a decision on the new waiver request. The Bureau and Commission
afforded both of these considerations to Sandwich Isles Communications, Inc. in 2004-2005,
when that company found itselfneeding a study area waiver years after the study area had been
created.

In July 1997, Sandwich Isles filed a petition requesting waivers as needed to receive
high-cost loc_zp support to provide servicg o certain areas in the state of Hawaii. Sandwich Isles’

petition stated that it was not.required to seek a study area waiver, based upon the Bureau’s

. holding in the 1996 Study Area Exceptions Order that waivers. were not needed for it to create a

new study area for a previously unserved area. After the comment period had closed, GTE

Hawaiian Telephong Company filed an Opposition to Sandwich Isles’ petition arguing that the

26 If a waiver is grantedldn-this docket based on the e)ustmg record, ETS has assumed that the
Commission WOuld lignit the geggraphic scope of the waiver to the area requested by Kingsgate in 1996.
See supra n. 33 (nofmg Bureau"s decision to similarly confine the scope of the second Sandwich Isles
waiver proceeding)i’ Subsequen} to 1996, ETS ‘has-on occasion added additional unserved territories to its
ex1st1ng Study: Aréa No. 442091, pursuant to the Buieau’s holding in the Study Area Waiver Exceptions
@rder that carners are (not,requlred to seeklstudy aréawaiversywhen combming previously unserved
ﬁem‘toxy wﬂhfo &1 ’ting»study areas in thetsame state, }(’I!he Commission confirmed this rule in

1‘he¢5’ 7lme Orderf f*4 ETS r%fcogmzes thaf‘these expansions '¢ould be subject to future proceedings.
P
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areas Sandwich Isles proposed to serve wefe o, in fact, nserved, The Accounfing and Andits
Division of the Common Carrier Bureau did not consider GTE’s objections and granted various
waivers to Sandwich Isles in February 1998.%7 The Bureau order confirmed that a study area
waiver was not needed for unserved areas, and stated that the petition in 1998, “for regulatory
purposes we will recognize Sandwich Isies’ service territory in Hawaii as a study area.”®

On March 5, 1998, GTE filed a timely Application for Review of the Bureau’s order,
repeating its claim that the area in question was not unserved. The application remained pending
for six years, until October 2004 when the Comﬁlission reversed the Bureau’s decision that had
created Sandwich Isles’ study area. The sole basis for the Commission’s action was its
conclusion that the Bureau had erred by failing to consider GTE’s evidence in the record that the
areas Sandwich Isles proposed to serve were not “unserved” for purposes of the study area
waiver requirement.”” Because in the intervening period the Commission had adopted the
Skyline Order, the Commission held that the Skyline standard would now apply to any new study
area waiver request sought by Sandwich Isles.*’

At the same time, the Commission recognized that the temporary elimination of

Sandwich Isles’ de facto study area would cause inordinate hardship and disruption to Sandwich

" ,S'andwzch Isles Communzcattons Inc., Petition for Waiver of Section 36.611 of the Commission’s Rules
and *Request for Clarification, Order, AAD 97-82, Order, DA-98-166, (Acct. Aud. Div. 1998) (“Sandwich
Isles I .

21d.,q15.

2 GTE Hawaiian Telephone Company, Inc. Application for Review of a Decision by the Common Carrier

Bureau —Sandwich Isles Communications, Inc. Petition Jor Waiver of Section 36.611 of the
Commission’s Rules and-Requestfor Clarification, AAD 97-82, Memorandum Opinion and Order, FCC
04-256 17 (rel. Oct. 29, 2004) (“Verizon Hawaii Order”).

® Verizon Hawati Order, 11 8-10. It must be emphasized that the basis for the Commission’s Verizon
Hawaii Order was not'to impose retroactlve application of the Skyline Order. Instead, the Commission
teversed the Bureauls 1997 Sandwichdsles @gder ‘for an independent reason — the Bureau’s failure to

conmder'GTRs evidenes < atid:; thenafoﬁa_gi ﬂl tronce the Bureau’s order had been vacated, that the new
Taw ,adopt‘edqntSkyi}'nerwoﬁldgagiiﬁtﬁﬁpmcee&ngs -going forward.
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Tsles and 1ts customers with no compelling ﬁubﬁc titerest benefit in return. The Commussion

~ therefore preserved the status quo on an interim basis to permit Sandwich Isles to seek a waiver:

we will provide Sandwich Isles the opportunity to seek a study area waiver. To
ensure continued service to Sandwich Isles’ customers, we will continue to treat
Sandwich Isles as an incumbent LEC for purposes of receiving universal service
support until the Commission rules on a request for a study area waiver, provided
that Sandwwh Isles file such request within 60 days of the effective date of this
Order.*!

Accordingly, within 60 days, Sandwich Isles filed a petition for a study area waiver with
the Bureau, The Bureau elected to apply its review to the study area that Sandwich Isles had
originally requested in 1997, and to the evidence of whether any other carrier served that ;rea in
1997 The Bureau found that although GTE may have been franchised to serve that area in
1997, and although it later initiated service to parts of the area after Sandwich Isles study area
was created, the area was still considered to be “unserved” as of Sandwich Isles’ entry in 1997
for purposes of its study area waiver request:

Hawaiian Telcom contends that it is far from clear that granting Sandwich Isles’
Petition will serve the public interest because Sandwich Isles is not the only party
capable of providing service to the Hawaiian home lands. ... Hawaiian Telcom
disputes Sandwich Isles’ claim that the Hawaiian home lands would have
remained: unserved if it were not for Sandwich Isles, and claims that GTE was
ready; willing, and.ablé to provide service to the Hawaiian home lands when the
Buredn gran*c" d Sandwjich Isles’ 1997 Petition. Sandwich Isles claims that GTE
had ne» au’;henty to operate in any area of the Hawajian home lands not authorized
by thie Departinent of flawaiian Home Lands, and, therefore its study area could
not have included the entire Hawaiian home lands. We find that the fact that GTE
(later Verizon) may have had authority to serve the Hawaiian home land does not

3 Verizon Hawaii Order, 7 10.

%2 Sandwich Isles Communications, Inc. Petition for Waiver of the Definition of “Study Area” Contamed
iri Bart 36, Appendix-Glossary dnd Sections 36.611, and 69.2(hh) of the Commission’s Rules, CC Docket
No.96- 45, Order, DA 05-1355, 1[ 15 (rel. May 16, 2005) (“second Sandwich Isles Waiver Order” or
“Sandwich Isles II"y(“the study 4rea we grant herein should be limited to only those areas where there
wetemo facilities or service on the Hawaiian home lands in 1997, i.e., the areas that Sandwich Isles
claimed were unserved in its 1997 Petition” in; ppart because “the scope of this proceeding, and both the
Buggau’s: 1998:order and the Comrmssmn s 2004 order, were limifed to those areas.”). It is for this reason
fthz}?E’I’Sﬂhas ]umted;ts instant requestihel;em“that the C@mm1ssmn. glant a waiver on its own motion for
the sfudy area(ﬁequestedv‘by ngsgate ih ]996 if a waiveris necessary.

10




demonstrate that it is not in the public intetest to grant a study area waiver to

Sandwich Jsles. Tn fact, the record is clear that GTE was not offering service
throughout much of the Hawaiian home lands. The record reflects that, at least in

the 1990s, GTE was not providing service to res1dcnts, or was at best providing

multi-party semce in the Hawaiian home lands.*

In other words, even though the Skyline Order now required a waiver for a new Sandwich Isles
smay area to be created in areas within GTE’s study area, the Bureau found that such waiver
should be granted where most of the area was in fact not served with active subscriber line
service, if the carrier also satisfies the other criteria for waiver,?*

The Bureau accordingly granted Sandwich Isles’ request for waiver. Signiﬁcantly, for
purposes of this case, it made the grant effective on a nunc pro tunc basis to the date of the
Bureau’s first Sandwich Isles Order, which had ﬂlt; effect of avoiding any dispute o‘r uncertainty
as to the status of past universal service payments and which enabled Sandwich Isles to continue
to use its existing cost study data on an uninterrupted basis.

If the Commission now believes ﬁat ETS requires a study area waiver, the facts of this
case would be in certain key respects similar to the facts that led the Commission and the Bureau
te agsq;@;}hegavqigance of a disruption. Ag‘noted above, consuimers, property owners,

“‘dggélqugs, »E&I‘S, aa};d‘-E*?I‘S"r inyestors and lenders all placed substantial reliance on the Bureau’s
1996 deelswn in this proceedingtand the resulting ehglblhty of ETS to recelve universal service
support. Any d{‘s{x’:uption to ETS’ ability to obtain support for its study area would inflict major

ecoribm'wiq{injury‘ on ETS and would dramatically interfere with the investment-backed

14, 99:20-21.

3 The Study Area Exceptzons Oider, the Skyline Order;a,and the second Sandwich Isles Waiver Order thus
can afl be readntogcthergma consw‘tent pohcy framipwork; 4 separately mcorporated company seeking to
establisha. study a:eaj{" T apprevmusly unserved!‘temtory does not: ‘hiegd a waiver if the area is not part of
an existing study area‘%({,S'tudy Aréa Exceptlons) sit:does need a waiver if the area is part of an existing
stu,dy aregd’ (§ lzné) ;*ﬁ‘d'gatawal GRINO uld:be,granted if the cartier whose study area already includes

- sﬁclwlﬁe;nfory no a%‘ll}@nqﬁﬁm act1ve gewlces in that porﬁon*of its study area (Sandwzch Isles I),

ﬁhe’came'ﬁ' l%sﬁes?ﬁ%" S Sther. Chten S’f W‘a'wer.
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expectations of all of these parties, including the customers who do not have access to any other

wireline telephone service. Just as in the case of Sandwich Isles, there is no compelling reason

for the Commission, even temporarily, to pull the carpet out from under all of these parties that

reasonably relied on the still-v.alid Bureau order.

Therefore, if a waiver is granted, it should be done on a nunc pro func basis, just as the
Bureau did for Sandwich Isles. And if the Commission believes that a waiver is necessary but
does not grant that waiver on its own motion, it should afford ETS and its customers the same
consideration it extended to Sandwich Isles by granting ETS leave to amend™ the previously-
filed waiver request and maintaining the status quo for a reasonable period of time. This would
give ETS.an opportunity to prepare and file the necessary information without undue disruption
and harm to the thousands of rural customers who rely on ETS’ service.

III.  Conclusion

For the foregoing reasons, in the event that the Commission determines that the Skyline

Order has retroactively required ETS to obtain a study area waiver, ETS respectfully requests

that the Commission take appropriate action as described herein.

| Respectfully submitted,

Pyesident.and Clfjef Executive Officer
En-Touch Systems, Inic.

11011 Richmond Ave., Suite 400
Houston, Texas 77042

Phone: (281) 225-0501

March 12,2008

3 ETS respectfully requests.leaye to amend ratherthan a directjve to file a new petition, in part, because it
would be ifiequitablé to-reiuirdE TS toypay a hew filing:fee. ETS already paid the substantial filing fee
for its petition in -tﬁisipr.o‘cgédigg? Because ETS is 4 sriiall company with limited resources, it would be

térsjieéfa‘l?lye«bu‘rderisfomg’z‘i‘r’x‘a infdiifo téquire ETSto pay again for.the same request.

e




Letter from Richard A. Gerstemeier, President ETS Telephone, Inc., to Marlene H. Dortch,

Secretary, FCC, filed December 21, 2007 in High-Cost Universal Service Support, WC Docket
No. 05-337; Federal-State Joint Board on Universal Service, CC Docket No. 96-45




. tflevcaﬁron{a state“ 's;hte»*ngs
. ,wouldmpply Ao, E!T ‘

ETS Telephone Company . 11011 Richmond
a subsidiary of En-Touch Systems. Inc. ) Suite 400

Houston, Texas 77042
281-225-0500 Phone
351-225-0540 Fax

December 21, 2007

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, SW

Washington, DC 20554

Re:  High-Cost Universal Service Support, WC Docket No. 05-337; Federal-State
Joint Beard on Universal Service, CC Docket No. 96-45

Dear Ms. Dortch:

On June.6; 2007, and on July 17, 2007, ETS Telephone Company, Inc. (“ETS”)
submitted comments and an ex parte letter in these proceedings urging that any proposed
cap on federal high-cost unjversal service support shoiild not be imposed on a CETC that
relies on its own cost.study ratheséthan oh the “identical support” nule. In these
documents, ETS, identified itselfas a. competltlve local exshange carrier and therefore as
a CETC, which Sectlon 54.5 of the Commlssmn s rules défines as any ETC that is not an
incumbent LEC,

The pupose of this letter is to clarlfy for the record that ETS is an incumbent
1ocal exchiangefcairier under Section 251 (119( 1) of the Telecommunications Act of 1996,
-and isthégefore-anETC- rafher than a‘*dETC uinder Seetion 54.5. The reason for the
confusmmm lthls matter 1s‘€thgt upder Trexasflaw, accordmg to the Texas Public Utilities
‘Regq,latogy Act, “‘}Ineumbcnt»lacal exchiange. company’ means.a local exchange company

- sthiat has a@ertlf’ cate.of convenlencesand necessnty on Septerhber 1, 1995.”! ETS received

its xmtlal facxhhes-based Certifi cate of: Operating Authonty to provide local exchange
servive. figm thie Texas ‘PUC on December 8, 1995,% and'initiated operations to provide
localiexchange service prior to Februax;y 8, 1996. ETS therefore has the unusual
dlstmctlonf’of bemg an JLEC under federal law but not under Texas law, even though it
was the fitst carrierto pmv‘lde}semcé dnits-markets.

L Texas Public Uhl" 'eg’Regulatory Act(PURA), § 51,002(3). This date was chosen because it was the date

-gh whxch thie Te; ture ﬁ“dopted!lhe Puth ]itles Regulatory Act of 1995, five months before

“Congress(gdopted‘ itsiown dlfferent defii nition of TLEC in the Telécommunications Act of 1996.

Z Atthe tm\;e,;ETS, opemtedgunﬁ"‘r the riame K gsgale Télephone..

“Because BIESHS %ot:clas‘sxf iedfas »é%“ 194 Under state law, and because the Joint Board proposed to apply
% x‘iﬁ]’ hndsbeerﬁ@oneemedﬂthavsome‘gpames might:believe that the cap
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Although ETS would not be directly affected by the proposed cap, it continues to
agree that the public interest would not be served by the unnecessary imposition of a

‘temporary cap ion a wireline CETC that receives support based on its own costs, rather

than through the identical support rule.

Sincerely,
LT
P .
T W&
K{t’:ﬁar A. Gersjgmeier
President

ETS Telephone Company, Inc.




