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SUMMARY

The Commission's proposed revisions to the Universal Service Fund's high-cost support

mechanisms would do more harm than good. The current fund mechanism was designed to pro­

vide for sufficient and stable funding mechanisms capable of preserving and advancing universal

service in a competitive marketplace. Improving the universal service system cannot be accom­

plished simply but reducing support to the very carriers who promise to provide consumers liv­

ing in rural and high-cost areas with modem services that they so obviously desire

The Identical Support Rule

The Commission's proposal to repeal the identical support rule is ill-considered and

should not be adopted. Elimination of the rule would not be consistent with the pro-competitive

mandate enacted by Congress in the Telecommunications Act of 1996. As the Commission has

often explained, the identical support rule is designed to ensure that high-cost suppOli is dis­

bursed in a competitively neutral manner, which in tum encourages competitive entry in rural

and other high-cost markets. Market entry and the delivery of services by competitive providers

ensure that consumers in rural and other high-cost markets have access to telecommunications

services that are comparable (in quality, features, and price) to services available in urban areas.

Repeal of the identical support rule would tum the Commission's core principle of com­

petitive neutrality into a hollow promise and would hinder the delivery of competitive services in

these markets.

The Commission has sought to justify tennination of the identical support rule in part by

claiming that the growth of the high-cost fund (which the agency attributes to wireless carriers

access to such funds) is threatening the viability of the fund, and that this threat will only get

worse unless the rule is eliminated. But the Conunission presents virtually no evidence or docu­

mentation supporting its assumptions about the growth of the high-cost fund, the causes of this
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growth, the likelihood that the rate of growth will continue, or the actions necessary to stem the

purported growth trends

The Commission implicitly acknowledges that elimination of the identical support rule

would constitute a departure from the agency's competitive neutrality principle, But the agency

seeks to justify this departure by contending in effect that the competitive neutrality principle

actually does not apply because wireless services are not complete substitutes for wireline ser­

vices and, therefore, wireless carriers really are not competing with rural incumbent LECs in

providing services to consumers, Apart from the significant legal and policy issues raised by the

Commission's suggested analysis, the agency fails to justify or explain its proposed use of a very

narrow formulation of substitutability between wireless and wireline services, and also fails to

account sufficiently for recent data and statistics showing that consumers are increasingly in­

clined to treat wireless service as a complete replacement for wireline service,

Finally, elimination of the identical support rule would bring with it the need to construct

a completely new and complex regulatory regime to identify wireless competitive ETCs' costs

that are eligible for high-cost fund reimbursement The Commission attempts to come to grips

with this problem by sketching out some very high level accounting and repOliing requirements,

but the agency's proposals only serve to highlight the difficulties associated with attempting to

invent an accounting regime that accurately and fairly addresses wireless carriers' costs and also

operates in a competitively neutral manner,

Reverse Auctiolls

The reverse auctions scheme proposed by the Commission would not be consistent with

the universal service policies and goals embodied in the Telecommunications Act of 1996, and

therefore should be rejected on that basis,
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A further problem with the Commission's proposal is that, as the Commission previously

has recognized, competitive bidding mechanisms are likely to be effective only in areas where

significant competition already is present This situation does not yet exist in many rural and oth­

er high-cost areas, because incumbent LECs have fully deployed their teleconununications plant

in these areas, but competing carriers have not yet established fully mature wireless networks.

This mismatch of deployed facilities would place wireless carriers at a significant disadvantage

in bidding for high-cost support in reverse auctions.

Finally, US Cellular disagrees with the COlmnission's tentative view that use of a mul­

tiple-winner reverse auctions mechanism would proportionately increase the amount of support

needed in a given service area.
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Washington, D.C. 20554

In the Matter of )
)

High-Cost Universal Service Support )
)

Federal-State Joint Board on Universal Ser- )
~~ )

WC Docket No 05-337

CC Docket No, 96-45

COMMENTS OF UNITED STATES CELLULAR CORPORATION

United States Cellular Corporation ("U,S, Cellular"), by counsel, hereby provides consol-

idated comments on the following Notices of Proposed Rulemaking adopted by the Commission

regarding the high-cost universal service support program: (A) Federal-State Joint Board on

Universal Service, WC Docket No, 05-337, CC Docket No, 96-45, Notice oj Proposed Rulemak-

ing, FCC 08-4 (ret Jan, 29,2008) ("Identical Support Rule NPRM'); and (B) Federal-State Joint

Board on Universal Service, WC Docket No, 05-337, CC Docket No 96-45, Notice ojProposed

Rulemaking, FCC 08-5 (ret Jan, 29,2008) ("Reverse Auctions NPRM,)I

I. INTRODUCTION.

U.s, Cellular welcomes the opportunity to provide its comments in this proceeding, in

which the Commission has advanced numerous proposals that have far-reaching implications for

1 See Comment Cycle Established [or Commission ',s Notices ojProposed Rulemaking Regarding the Identical Sup­
port Rule, the Use oj Revelese Auctions to Set High-Cost Universal Selvice Support, and the Federal-State Joilll
Board on Universal Service 's Recommendations [or Comprehensive Reform of High-Cost Universal Service Sup­
port, WC Docket No, 05-337, CC Docket No, 96-45, FCC Public Notice, DA 08-499 (reI Mar 4,2008) (providing
tl,at comments are due April 3, 2008, and reply comments are due May 5, 2008, and indicating that "parties may file
consolidated comments ' in response to the three Notices"); Jiigh-Cost Universal Service Support, Federal-State
Joilll Board on Univelesal Service, WC Docket No 05-337, CC Docket No 96-45, Order, DA 08-674 (Wireline
Comp, Bur" reI Mar 24,2008) (revising tl,e pleading cycle to provide that comments are due April 17, 2008, and
reply comments are due May 19, 2008)



the provision of telecommunications services in rural and other high-cost areas tluoughout the

Nation. Since the passage of the Telecommunications Act of 1996 ("1996 Act,,)2 wireless carri-

ers have sought to serve the telecommunications needs of those consumers. u.S. Cellular urges

the Commission to develop policies and prescribe rules in this proceeding that continue to pro-

mote competition and to ensure that high-cost fund disbursements are used efficiently for the

benefit of consumers

US Cellular provides Personal Communications Service ("PCS") and cellular services in

44 Metropolitan Statistical Areas ("MSAs"), I00 Rural Service Areas, one Major Trading Area,

and numerous Basic Trading Areas throughout the Nation. u.S. Cellular has received eligible

telecommunications carrier ("ETC") status and is currently receiving high-cost support for its

operations in Washington, Iowa, Wisconsin, Kansas, Oregon, Maine, Missouri, Nebraska, and

Oklahoma. U.s Cellular received ETC status in West Virginia on February 25, 2008, and in IlIi-

nois on February 27, 2008. U.S. Cellular has applications pending in Okla110ma, and at the

Commission for New Hampshire, North Carolina, Virginia, Tennessee, and New York.

II. THE COMMISSION SHOULD RETAIN THE IDENTICAL SUPPORT RULE.

The Commission has tentatively concluded to eliminate its "identical support" rule,

which it adopted to ensure competitive neutrality in the disbursement of universal service high-

cost fund support by providing competitive ETCs with the same per-line high-cost support

amounts that are given to incumbent local exchange carriers ("LECs,,)3

The COl1unissiol1 should abandon its proposal to repeal the identical support rule. The

underpinnings of the proposal are flawed and cannot support or justify the COl1Unission's pro-

posed action, for the following reasons:

2 Pub. L No 104-104, 110 Stat 56 (1996)

3 Identical Support Rule NPRM at para. I
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First, the proposal would not be consistent with the framework established by Congress

in the Communications Act of 1934, as amended ("Act") that is intended to preserve and ad-

vance universal service, while at the same time promoting competition The identical support

rule is grounded in the core principle of competitive neutrality, a principle that has been articu-

lated and repeatedly embraced by the Commission for more than a decade as the agency has

sought to ensure that consumers in rural and other high-cost areas share with urban consumers

the benefits manifested by competitive marketplace forces Identical support is implemented

through portability, that is, support is provided to the carrier that serves the customer, and moves

with consumer choices Abandoning the requirement that high-cost support must be portable, and

basing support for competitive ETCs on their embedded costs, would not only stand the Com-

mission's own precedent on its head, but would also place the agency's policies completely at

odds with policies and requirements codified in the Act

Second, the Commission apparently has been tentatively persuaded by arguments that its

hand has been forced by the imminent collapse of the high-cost fund, and that elimination of the

identical support rule is the only defense that the agency can deploy to save the fund from im-

pending peril 4 Yet, neither the Commission nor the proponents of the claim that the high-cost

fund is under "extraordinary pressure" provide any convincing evidence that the high-cost fund

is in danger of becoming destabilized. The Commission simply has not provided any data or con-

structed any analysis in the Identical Support Rule NPRM to explain or support its view that the

high-cost fund is in grave jeopardy. The evidence, in fact, demonstrates otherwise..

Moreover, the Commission offers no evidence that the identical support rule is the root

cause of the purported risks faced by the high-cost fund, or that continuation of the identical sup-

4Id at para. 4 (the rapid growth of high-cost support to competitive ETCs has placed "extraordinary pressure on the
federal universal service fund").
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port rule would fuel substantial funding increases that would in turn expose the fund to heigh­

tened danger. Nor does the agency undertake any analysis of whether it could pursue other steps

that would ease the perceived pressures on the fund while at the same time saving the Cormnis­

sion from nullifying its principle of competitive neutrality_

And, third, the Identical Support Rule NPRM demonstrates, in paragraph after paragraph,

the tortuous journey the Commission must take if it abandons the identical support rule, namely,

the mapping out of the embedded costs of competitive ETCs using several different technologies.

It is remarkable that the Commission, generally a steadfast and forceful advocate of competition,

the benefits of the marketplace, and light-handed regulation as a means of spurring technological

innovation, consumer choice, and low prices for telecommunications services, now apparently

stands poised to cobble together a hidebound regulatory regime to micromanage the flow of

high-cost funds to competitive ETCs.. The Commission's proposed cost accounting requirements,

which raise more questions than they answer, would have one clear result: competitive ETCs

would be unfairly disadvantaged by umealistic and unwarranted and costly obligations and

would be unnecessarily burdened by a complicated and unwieldy cost accounting structure

A further and more fundamental problem with the Commission's proposal to terminate

the identical support rule is that the agency's time would be better spent developing and imple­

menting more comprehensive and even-handed measures to safeguard the viability and durability

of the high-cost fund.

These issues are discussed in greater detail in the following sections, together with U.S.

Cellular's concerns regarding several other aspects ofthe Commission's proposed plan.
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A. Eliminating the Identical Support Rule Would Violate the Communications
Act, and Would Also Be Bad Public Policy.

The Act poses a major roadblock to the Commission's proposal to repeal the identical

support rule, because the Act requires that competitive neutrality must play an important role in

advancing Congress's pro-competitive policies, which in tum must work in tandem with the sta-

tutory objectives of preserving and advancing universal service. Moreover, the Commission has

a statutory obligation to ensure that consumers in rural and other high-cost areas have affordable

access to wireless services, and elimination of the identical support rule would have the effect of

reducing the likelihood that this obligation could be met And, not least, abandoning the identical

support rule would seriously undermine the public policy objective of capitalizing on the engine

of competition to achieve a wider deployment of services in rural and other high-cost areas.

Equally problematic is the Commission's proposal to cap high-cost funding to competi-

tive ETCs at the level of support available to incumbent LECs. The one-two punch of a funding

cap and elimination of the identical support lUle would result in a misguided public policy that

would risk the inadvertent consequence of constraining wireless investment in rural areas or,

worse, driving wireless carriers out of lUral and other high-cost markets altogether. Finally, vari-

ous arguments advanced in support of eliminating the rule fall far short of providing any reason-

able basis for such an action by the Commission.

1. Imposing an Embedded Cost Requirement on Competitive ETCs
Would Violate the Requirement That Disbursement of High-Cost
Funds Must Be Competitively Neutral.

Congress has forged twin objectives in the Act: Sufficient support mechanisms must be

maintained to preserve and advance universal service And competition must be promoted in the

telecommunications marketplace.. "Section[s] 254(b) and 2l4(e) of the 1996 Act provide the sta-

tutory framework for a system that encourages competition while preserving and advancing uni-
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versal service."s The Commission has acknowledged these twin goals, and has long embraced

the principle that "universal service mechanisms and mles" should "neither unfairly advantage

nor disadvantage one provider over another, and neither unfairly favor nor disfavor one teclmol-

ogy or another.,,6

The Commission in the USF First Report and Order established the principle of competi-

tive neutrality as a means of pursuing the twin goals established in the Act This core principle

which is the only principle the Commission has adopted pursuant to its authority under Sec-

tion 254(b)(7) of the Act7
- rests on the same footing as those principles enacted by Congress in

Section 254(b) and applies with the same force as the statutory principles.

In the Identical Support Rule NPRM the Commission correctly describes competitive

neutrality as a principle when discussing its origins,8 but then, when contemplating a "minimal

departure" from competitive neutrality by eliminating the identical support mle, turns the plin-

ciple into a "goaL,,9 US. Cellular disagrees with this semantic downgrading of the competitive

neutrality principle. Competitive neutrality is not merely a goal. Rather, it is a core principle that

the Commission adopted eleven years ago for good and valid public policy and legal reasons.

The twin statutory goals have been given a practical and forceful judicial interpretation:

Universal Service Fund ("USF") funding mechanisms, in order to comply with the Act, must not

5 Rural Task Force, White Paper 5 Competitioll alld Ulliver:sal Service (2000) at 8 (accessed at
http://www.wutc.wa.gov/rtf).citediIlCTIAComments.Joint Board USF Refonn Proceeding, WC Docket No. 05­
337, May 31, 2007 ("CTIA Refonn Proceeding Comments"), at 5

6 Federal-State Joillt BOOld all Ulliversal Service, CC Docket No. 96-45, Report alld Order, 12 FCC Red 8776,
8801 (para 47) (1997) ("USF Fint Repoll alld Order") (subsequent history omitted)

747 US C § 254(b)(7).

8 Idelltical Support Rule NPRM at para 2

9Id. at para 12
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only be snfficient to maintain and advance nniversal service, bnt also mnst be competitively neu-

traL 10 The Alenco court stressed that:

the [USF funding] program must treat all market participants equally - for ex­
ample, subsidies must be portable - so that the market, and not local or federal
government regulators, determines who shall compete for and deliver services to
customerse e, e[T]his principle is made necessary not only by the economic reali­
ties of competitive markets but also by statwee II

The court further underscored the importance of competitive neutrality by concluding that "[s]o

long as there is sufficient and competitively-neutral funding to enable all customers to receive

basic telecommunications services, the FCC has satisfied the Act, ,,12

The problem with the Commission's proposal to abandon the identical support rule, and

instead to base high-cost support on competitive ETCs' own embedded costs, is that this "un-

equal federal funding" would not be competitively neutraL We know this because the Commis-

sion has made the point plainly, repeatedly, and emphatically, The Commission has explained

that "universal service [should] be sustainable in a competitive environment; this means both that

the system of support must be competitively neutral and pennanent and that all support must be

targeted as well as portable among eligible telecommunications carriers[,]"13 and has concluded

that, under a competitively neutral regime, "[regulatory] disparities are minimized so that no ent-

ity receives an unfair competitive advantage that may skew the marketplace or inhibit competi-

tion by limiting the available quantity of services or restricting the entry ofpotential service pro-

10 Alenco Communications, Inc v. FCC, 201 F3d 608, 616 (5th Cir 2000) ("Alenco")

JJ Id (emphasis added).

12 Id. at 620. The Commission also has concluded that the principle of competitive neutrality is embodied in the Act
USF First Report and Order, 12 FCC Rcd at 8801 (para 48) (finding that competitive neutIality is consistent with
Section 254(d), is required by Section 254(h)(2), and is embodied in the requirements of Sections 214(e) and
254(1)

13 USF First Report and Order, 12 FCC Rcd at 8788 (para 19)

14 Id at 8802 (para. 48)
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And the Commission has further explained how this principle of competitive neutrality is

intended to work, holding that:

[t]o ensure competitive neutrality, we believe that a competitor that wins a high­
cost customer from an incumbent LEC should be entitled to the same amount of
support that the incumbent would have received for the line, , , , Unequalfederal
(imding could discourage competitive entry in high-cost areas and stifle a compet­
itor's ability to provide service at rates competitive to those ofthe incumbent"15

The Commission - in keeping with the imperatives of the Act, as affirmed by Alenco - has

stated categorically that the portability of high-cost funding is necessary to ensure competitive

neutrality,16 and has explained that portability is necessary because unequal federal funding (i,e.,

funding that is not the same between the incumbent LEC and the competitive ETC), combined

with implicit support unilaterally enjoyed by incumbent LECs, would threaten competition 17

The Commission's current analysis of the identical support rule overlooks the fact that

the key to the rule is not that high-cost support for both incumbent LECs and competitive ETCs

15 Federal-State Joint Board on Universal Service, CC Docket No 96-45, Ninth Report and Order and Eighteenth
Order on Reconsideration, 14 FCC Red 20432, 20480 (para, 90) (1999) ("USF Ninth Report and Order") (emphasis
added); see USF First Repoll and Order, 12 FCC Red at 8944 (para. 311) ("paying the [portable] support to a com­
petitive eligible telecormnunications carrier that wins the customer or adds a new subscriber would aid the entry of
competition in rural study areas"); Federal-State Joint Bomd on Universal Service, Access Charge ReJonn, CC
Docket No. 96-45, CC Docket No. 96-262, Seventh Repoll and Order and Thirteenth Order on Reconsideration in
CC Docket No 96-45, Fourth Report and Order in CC Docket No. 96-262, and Further Notice of Proposed Rule­
making, 14 FCC Red 8078, 8113 (para. 73) (1999) ("USF Seventh Report and Order") ("competitive neutrality is a
fundamental principle of universal service reform, and. portability of support is necessary to ensure timt universal
service support is distributed in a competitively neutral manner"),

16 The Commission has determined timt "it is difficult to see how a program [offering non-portable support]
could be considered competitively neutral" because "a mechanism timt offers nonportable support may give IIBCs a
substantial unfair price advantage in competing for customers." Western Wireless COIP Petition for Preemption of
Statutes and Rules Regarding the Kansas State Universal Sell/ice Fund Pur:suGnt to Section 253 ofthe Communica­
tions Act of 1934, File No. CWD 98-90, Memorandum Opinion and Order, 15 FCC Red 16227, 16232 (para. 10)
(2000) ("Kansas Preemption Order"), cited in Allte! Wireless ("AIltel") Letter to Commissioner Deborah I aylor
late and Commissioner Ray Baum, Feb .. 16,2007 ("AlItel Letter"), Attaclnnent ("A11tel Universal Service Reform
Proposals") at 10, n. 26

17 USF Sevelllh Report and Order, 14 FCC Red at 8082 (para. 9):

Under the current system of federal support, potential new entrants to tile local market in high-cost
areas are at a competitive disadvantage relative to incumbents, which have access to much greater
implicit support than new entrants Converting such implicit support to explicit support tilat is
portable among all eligible teleconmlUnications carriers will significantly lessen this competitive
advantage, Consequently, explicit mechanisms may encourage competitors to expand service
beyond urban areas and business centers into all areas of tile country and to all Americans, as en­
visioned by the 1996 Act
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must be based on incumbent LECs' embedded costs The key to the rule - and the reason that

the rule ensures competitive neutrality - is that wireless carriers must be entitled to the same

level of support as incumbent LECs 011 a portable basis. As U.S. Cellular has observed, both the

Commission and the Alel1co court have endorsed the full portability of high-cost support. IS Their

reason for doing so is that identical per line support ensures that all competitors are treated the

same and that high-cost fund disbursements do not serve as a vehicle by which any competitor

can gain an advantage over other competitors.

In sum, retaining the identical support rule based on incumbent LECs' embedded costs is

the only means to ensure competitive neutrality. Moreover, this approach would not lead to in-

creased pressure on the level of high-cost funding, so long as the Commission mandates that

per lillefilllllillg isflllly portable. In contrast, doing away with the identical support rule not on-

ly would violate the mandate of the Act, notwithstanding the agency's longstanding acknowl-

edgment that a public policy promoting competition is the best means to achieve universal ser-

vice objectives.

"See US Cellular & Rural Cellular Corporation Comments, Joint Board USF Reform Proceeding, WC Docket No
05-337, May 31, 2007 ("US Cellular & RCC Joint Board Comments"), at 16-17 US. Cellular also has explained
that contrasting the provision of services in urban and rural areas further illustrates the need to disburse high-cost
funds in a neutral manner:

In urban areas, no universal service support is provided Market participants compete for custom­
ers on a playing field not skewed by universal service support In rural areas, wireline carriers con­
stmcted their networks first, with ti,e help of implicit and explicit support, and as a result tiley be­
came monopoly carriers, having all the customers and all the support. In order to provide ti,e ap­
propriate incentive to bring newcomers into the market, an identical amount of support must be
provided to level the playing field.

Jd at 19. In addition to ti,e need for titis incentive, US Cellular agrees with CTIA's observation that competitive
neutrality, as achieved by identical support and full portability, "mandates equal treatment, [and does so] because
only equal treatment will guarantee that consumer and provider choices are governed by cost and value considera­
tions rather tilan regulatory arbitrage." CTIA Comments, Joint Board Interim Cap Proceeding, WC Docket No. 05­
337, CC Docket No. 96-45, June 6, 2007 ("CTIA Interim Cap Comments"), at 15

9



2. Eliminating the Identical Support Rule Would Undercut the Commis­
sion's Obligation To Ensure That Rural Consumers Have Affordable
Access to Both Wireline and Wireless Sel·vices.

In the Reverse Auctions NPRM, the Commission has asked whether the Act requires that

rural consumers have affordable access to both wireline and wireless services19 The answer is

that the Act does in fact impose such a requirement Specifically, Section 254(b) of the Act20 re-

quires the Commission to base its policies for the preservation and advancement of universal

service on several stated principles, including the principle contained in paragraph (3) of Section

254(b), namely, that consumers in rural and other high-cost areas should have access to tele-

communications services that are reasonably comparable to those services provided in urban

areas, and that are available at rates that are reasonably comparable to rates charged for similar

services in urban areas.

Since consumers in urban areas have virtually ubiquitous access to wireless telecommu-

nications services, the statutory principle codified in Section 254(b)(3) of the Act requires that

the Commission's universal service policies must ensure that wireless services are available in

rural and other high-cost areas.

Elimination of the identical support rule - especially in the absence of any parallel ac-

tion by the Commission to curb high-cost fund disbursements to incumbent LECs - would im-

pair the ability of wireless competitive ETCs to compete against incumbent LECs and would also

hinder the efforts of wireless carriers to continue their installation and expansion of wireless in-

frastructure in rural and other high-cost areas.

As U.S Cellular' has explained, wireless carriers would be disadvantaged in their efforts

to continue to deploy their services in rural and other high-cost areas if they were deprived of the

19 Reverse Auction5 NPRM at para 16
20 47 U.SC § 254(b)
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protection of the competitively neutral identical support rule. This protection ensures competitive

entry and investment by wirelcss caniers in keeping with the statutory mandate that wireless ser-

vices must be available in IUral and other high-cost areas in a manner comparable to the availa-

bility of such services in urban markets.

3. Capping HCMS and HCLS Support for Competitive ETCs, If Com­
bined with Elimination of the Identical Support Rule, Would Com­
pound the Commission's Dismantling of the Competitive Neutrality
Principle.

The Commission seeks comment on whether high-cost model support ("HCMS") and

high-cost loop support ("HCLS") available to wireless competitive ETCs should be capped at the

level of HCMS and HCLS available to incumbent LECs.. The Commission reasons that

"[a]dopting a ceiling for competitive ETCs at the level of incumbent LEC support could avoid

rewarding competitive ETCs for being inefficient and reduce incentives for competitive ETCs to

inflate their costS.,,21

u.s Cellular strongly endorses any effort by the Commission to stamp out incen-

tives for cost inflation wherever it finds them. US Cellular respectfully suggests, however, that

capping high-cost fund disbursements to competitive ETCs while also abandoning the identical

support rule would not be the most efficacious way to promote the proper cost incentives, and

would also result in unintended consequences that would undermine the Conunission's stated

policies for promoting competition in rural and other high-cost areas as a means of achieving sta-

tutory goals for universal service.

The Commission appears to be proposing a funding mechanism whereby competitive

ETCs would receive support based upon their actual costs, except that, if these actual costs were

to exceed the costs of incumbent LECs, then funding for competitive ETCs would be capped at

21 Identical SlIpport Rille NPRM at para. 25
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the per line level of funding for the incumbent LECs. On the other hand, funding available to in-

cumbent LECs would continue to be based on their embedded costs and would not be capped.

This "heads I win tails you lose" proposal would, as Alltel has observed, "by design, inevitably .

. . disburse more support to ILECs than to competitors using altemative technologies ...

In light of the unfairness inherent in this Commission proposal to impose a competitive

ETC cap and eliminate the identical support rule at the same time, there is no credible argument

that such a prescription could be reconciled with the statutory mandate of competitive neutrality.

4. Arguments Suggested in Support of Repealing the Identical Support
Rule Are Not Persuasive.

The Commission has tentatively concluded that the identical support rule should be aban-

doned because a number of serious problems threaten the fate of the high-cost fund and the only

cure for these problems is repealing the rule23 The soundness of this tentative conclusion is ex-

amined in the following section of these COImnents.

Before turning to that discussion, however, we first examine two policy arguments that

have been advanced for replacing the identical support rule with an embedded cost model for

competitive ETCs. Neither argument is persuasive.

The first argument is that basing competitive ETCs' high-cost fund support on their em-

bedded costs would be competitively neutral because the same method of disbursement is used

for incumbent LECs. This argument fails, however, because the Commission has repeatedly

ruled that portability provided by the identical support rule is a key ingredient of competitive

neutrality. The use of embedded costs as the basis for high-cost fund disbursement cannot be

competitively neutral because the resulting differences in funding levels would inherently give

one competitor an advantage over the other.

" Alltel Letter, Attaclmlent at 11

23 Identical Support Rule NPRM at para 10
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This conclusion is buttressed by observations made by a proponent of repeal of the iden-

tical support rule In a recent ex parte filing, the Advocates of Regulatory Action ("ARA")

pointed out that:

[t]he basic argument for the WiCAC [wireless carrier actual cost] mechanism
[proposed by ARA] is more closely associated with the Universal Service Funds
being a limited resource which must be distributed prudently. Competitive neu­
trality is an issue and the WiCAC does move in that direction, but the more im­
portant issue is that the Conm1ission and Joint Board determine which carriers
should receive High Cost Funds and have a method of assuring that it is only the
"High Cost" that is being supported24

ARA's explaI1ation amounts to aI1 admission that an embedded cost methodology such as its

WiCAC proposal would tilt the balance toward a purported effort to preserve and advance uni-

versal service and away from any promotion of competition25 This admission is tantamount to

conceding that abandoning the identical support rule in favor of an embedded cost funding re-

quirement cannot be competitively neutral, and thus would violate the pro-competitive mandate

ofthe Act.

The second argument is that the identical support rule should be terminated because it has

enabled the funding of multiple networks in areas that would not otherwise support any competi-

tion, Thus, the Commission's ChainTIaI1, Kevin l Martin, argues, in support of eliminating the

identical support rule, that:

[a] large and rapidly growing portion of the high-cost support program is now de­
voted to suppOlting multiple competitors to serve areas in which costs are prohibi­
tively expensive for even one carrier. These additional networks don't receive

24 ARA, Ex Parte Filing in WC Docket No, 05-337 and CC Docket No, 96-45, Oct 9, 2007, at 4, ARA claimed tbat
"Wireless Carrier Actnal Cost (WiCAC) is a cost-based system to calcnlate tbe eqnivalent of wireline carrier higb­
cost loop support for wireless ETCs" Id, at 2 See also ARA, Ex Parte Filing in WC Docket No, 05-337 and CC
DocketNo 96-45, Sept 18,2007 ("WiCAC Proposal")

" ARA's assertion tbat WiCAC "move[s] in [tlle] direction" of competitive neutrality is unexplained and unsup­
ported
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support based on their own costs, but rather on the costs of the incumbent provid­
er, even iftheir costs of providing service are lower26

This concern seems to presume that, because of the identical suppOli rule, the fund is artificially

suppOlting entry in areas that otherwise could not sustain it, and that this phenomenon results in

unwananted disbursements from the fund, These presumptions are not correct To the extent that

high-cost support is fully portable, the identical support rule cannot result in the complete fund-

ing of multiple carrier networks in a given service area because the amount of support in the area

is limited by the number of customers

Moreover, the concern about multiple wireless competitive ETCs being funded in a ser-

vice area is misplaced because, as a result of the identical support rule, a competitive ETC only

receives support when it wins a customer, and competitive ETCs lose high-cost support when

they lose customers, Thus, high-cost funding is fill/V portable among competitive ETCs.. TIle

funding portability provided by the identical support rule avoids any "overfunding" as a result of

multiple competitive ETCs receiving support in the same service area27 The Commission's real

concern about overall fund size can be easily resolved by can'ying out the agency's intent to fully

implement its statutory mandate to make all supportfil!~v portable alllong all caITiers, notjust

cOlllpetitiJle ETC~.

B. The Identical Support Rule Does Not Threaten the Sufficiency of Universal
Service Support Mechanisms.

Apart from the issue of whether the Commission could overcome the statutory and public

policy requirements and considerations that militate against abandomnent of the identical support

26 Identicat SlIppOIl Rille NPRM, Statement of Chairman Kevin 1 Martin

27 See US Cellular & RCC Joint Board Comments at 24-25
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rule, another central issue is whether the agency can meet its task of demonstrating a sufficient

factual basis in support of its tentative conclusion that the rule should be repealed28

The COImnission, in defending its tentative conclusion to eliminate the identical support

rule, has subscribed to the claim that the level of high-cost suppOli disbursed to competitive

ETCs has placed "extraordinary pressure on the federal universal service fund.,,29 In order for

the agency to rely upon this and related claims as the factual underpinnings of any decision to

abandon the identical support mle, the Commission must present sufficient facts about the

present and anticipated future status of the high-cost fund to demonstrate that termination of the

identical support rule is a reasonable and necessary step to avoid the purported problems faced

by the fund30

The Commission must be able to demonstrate that the problem it is setting out to solve

actually exists. As the District of Columbia Circuit has explained, "we must consider whether the

Commission has made out a case for undertaking rulemaking at all since a 'regulation perfectly

reasonable and appropriate in the face of a given problem may be highly capricious if that prob-

lem does not exist. ",31 In this case, the Commission's solution is in search of a problem.

To sustain the reasonableness of its proposal, the Commission first must support its as-

sumption that near-term growth in the high-cost fund is likely to occur at such a rate that the fund

will become unsustainable. Next, the agency must demonstrate that funding to competitive ETCs

28 See relocator Network ofAmerica v FCC, 691 F2d 525, 537 (DC.Cir. 1982) (finding that the agency must ex­
plain ti,e facts upon which it relies and rhat "those facts [must] have some basis in the record")

29 Identical Slipport Rule NPRM at para. 4 (footnote omitted)

30 In fact, ti,e Commission was required to present sufficient facts in the Idelltical Slipport Rille NPRM to demon­
strate the reasonableness of its proposals and provide interested parties with an opportunity to review and comment
on the facts on which ti,e agency relied in formulating its proposals. See BED v FCC, 567 F2d 9, 35 (D Ceir.
1977) (emphasis added) (finding that an agency rulemaking notice, "or information subsequently supplied to the
public, must disclose in detail ti,e thinking ti,at has animated ti,e form of the proposed rule and the data UpOIl which
that rule is based") The Commission has not met tins burden

31 Id at 36 (quoting Cit)' of Chicago v FPC, 458 F 2d 731, 742 (DC Cir. 1971), cert dellied, 405 US 1074
(1972))
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based on identical support will be the preponderant cause of sharp high-cost fund growth in the

futureo And, finally, the Commission must make its case that eliminating the identical support

rule is the agency's only option, because there are no other steps that could effectively contain

high-cost fund growtho

In the absence of these showings, the Commission will not be able to demonstrate a rea-

sonable basis for its proposed action to terminate the identical support rule, especially in light of

the serious statutory and public policy issues associated with the proposaL The sufficiency of the

agency's showings in the Identical Support Rule NPRM is examined in the following sectionso

1. Near-Term Growth in the Size of the High-Cost Fund Will Not
Threaten the Viability of the Fund.

Although concerns about the threatened status of the high-cost fund have been expressed

in virtually apocalyptic terms,32 neither the Joint Board nor the Commission has provided an ex-

planation of the exact nature of this tlneae3 or described with any precision the confluence of

events that would serve as the tipping point at which the threat would become a reality34 In other

words, the Joint Board and the Commission have been vocal in airing their alanns about the state

of the fund, but they have not provided any details or analysis that gives a reasonable basis for

these alanns. In order for interested parties to evaluate and COlmnent upon the reasonableness of

the Commission's proposal to eliminate the identical support rule, such details and analysis

should have been presented in the Identical Support Rule NPRM.

32 See, e,g., High-Cost Universal Service Support, Federal-State Joint Board on Univel:sal Service, we Docket No.
05-337, CC Docket Noo 96-45, Recommended Decision, 22 FCC Red 8998, 9000 (para 0 4) (Fedo-State Jt Bdo, 2007)
("Inlerim Cap Recommended Decision") (claiming that "the federal universal service fund is in dire jeopardy of be­
coming unsustainable")o

33 In its proposal to terminate the identical support rule, the Commission has limited its assessment of the current
and future state of the high-cost fund to one paragraph 0 See Identical Supporl Rule NPRM at para 4

34 For example, the Commission seeks comment on whether a "minimal departure" from the "goal" of competitive
neutrality is "compensated by tlle pOlenlial stabilization of tlle high-cost fund[,]" id at parao 12 (emphasis added),
but tlle agency does not explain tlle nature or extent of the fund's current presumed de-stabilization Even more tell­
ing is the agency's necessary concession that eliminating tlle identical SUppOlt rule will only potentially fIx the
fund's purported problems 0
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In assessing the overall growth of the high-cost fund, the Commission limits itself to the

observation that the size of the fund has increased between 2001 and 200635 The agency's ex-

amination of predicted near-term growth in the fund consists only of its projection of the annual-

ized amount of support that competitive ETCs would receive in 200736

The Commission's asslUl1ption that the high-cost fund currently is de-stabilized is suspect

for two reasons" First, the agency fails to present its criteria for determining the presence and ex-

tent of this "de-stabilization" and also fails to present any data that supports its claims about the

dangers the fund cunently faces and will continue to face"

And, second, the Commission ignores relevant data and factors that should be taken into

account in evaluating the stability of the high-cost fund. For example, the agency does not con-

sider the recent quarterly levels of the Universal Service Fund ("USF") contribution factor,

which is a direct detenl1inant of the size of the fund. The following chart shows these percentage

levels in recent quarters:
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35 Id. at para. 4

36 Id
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The fact that the contribution factor has decreased from II <7 percent to 102 percent between the

second quarter of 2007 and the first qumier of 2008 contradicts the Commission's assumptions

about the stability of the high-cost fund and the threat that continued growth in the size of the

fund poses to its ongoing viability37

Moreover, although the Commission has not explained its criteria for measuring the fu-

ture viability of the high-cost fund, one reasonable evaluation would be the impact that fund size

may have on general consumer welfare <This in tum can be assessed by observing changes in the

level of monthly subscriber contributions to USF, depending on the size of the fund38

The growing size of the high-cost fund that has given rise to the Commission's concerns

does not have any appreciable negative impact on general consumer welfare" For example, ap-

plying the latest contribution factor of 113 percent and the wireless safe harbor percentage of

371 percent, a wireless consumer with a $50 monthly bill contributes $2J 0 to the USL If all

competitive ETC petitions currently pending before the Commission were granted today, the

contribution factor would rise from I 13 percent to I 15 percent39 The impact on a wireless con-

sumer's monthly bill would be roughly 3 cents<

37 US Cellular notes that the contribution factor for tile second quarter of 2008 has increased to II J percent See
FCC Public Notice, "Proposed Second Quarter 2008 Universal Serviee Contribution Factor," CC Docket No. 96-45,
DA 08-576 (reI Mar 14,2008). This inerease, however, does not appear to be attributable (to any appreciable ex­
tent) to projected high-cost program snpport For the fIrst quarter of 2008, tile Universal Service Administrative
Company ("USAC") projected high-cost program support (before adjustments, i. e., administrative costs, interest,
and periodic true-ups) to be $1.141 billion FCC Public Notice, "Proposed First Quarter 2008 Universal Service
Contribution Factor," CC Docket No. 96-45, DA 07-5007 (reI. Dec. 14,2007), at 2 For ti,e second quarter, USAC
projects unadjusted high-cost program support to be $1148 billion, an increase of only 06 percent See USAC,
"Federal Universal Support Mechanisms Fund Size Projections for tile Second Quarter 2008" (fIled Feb. 1,2008) at
10-11

J8 Evaluating monthly subseriber eontributions is reasonable because there likely is a nexns between the sustainabili­
ty of the high-cost fund and tile burden tirat the fund places on telecommunieations service eonsumers The greater
tile upward trend in monthly contributions, the greater tile pressure to modifY ti,e operation of the fund to relieve the
upward trend and preserve the viability of the fund

39 This calculation nses a quarterly support projeetion of approximately $31 million per quarter for the 28 ETC ap­
plieations tilat seek support from the high-cost portion ofthe USF Support estimates for ETC applicants are based
on information from ETC applications and on quarterly projections in USAC High Cost Appendix HCOI for Second
Quarter 2008 Witil respect to the handful of applieants for which support projections are not available, projected
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At the same time, wireless pnces (reflected by average revenues per minute) have

dropped by as much as 20 to 30 percent each year between 1998 and 2005. The overall decline in

revenues per minute for wireless services from 1998 through 2007 was 82.9 percent40 The same

trend is true for wireline customers, whose IISP contIibutions account for a small portion oftheir

monthly bills and whose average local and long distance bills have fallen between 1995 and

2005 41

Another measure of the positive impact that wireless service has had on consumer wel-

fare is the sharp decline in interstate revenues received by toll service providers in recent years.

The drop in toll revenues from $109.6 billion in 2000 to $619 billion in 2006,42 a decrease of

43.5 percent - reflects a substantial savings for consumers. This is because many consumers

have moved away from wireline long distance service in order to take advantage oflong distance

savings incorporated into wireless calling plans that bundle services, including nationwide call-

ing, in flat-rated monthly packages43 One of the reasons that the Commission's retention of a

fair, competitively neutral high-cost funding mechanism is important is that consumers in rural

and other high-cost areas can reap the advantages of these wireless calling plans (and reduce

support was assumed to be tlle per-applicant average of those for which projections are available The calculation of
tlle impact on the contribution factor also assumed that all variables otller than high-cost support - including sup­
port from other USF programs, USAC administrative expenses, true-ups from prior support periods, and the tele­
communications industry revenues used in detennining the adjusted contribution base - will remain constant

40 CTIA, Ex Parte Filing in we Docket No 05-337 and CC Docket No. 96-45, Jan 23,2008 ("CTlA January 2008
Ex Parte Filing"), at6 (Chart: "ARPU Has Remained Relatively Stable, WJlile Usage Has Soared"). See also Exhibit
I, attached

·11 Average montllly wireline bills (local and long distance) for all households have dropped 137 percent from 1995
to 2005 Industry Analysis and Teehnology Div.. , Wireline Camp. Bur, FCC, Trend, in Telephone Service, Feb
2007 ("2007 Trend, Reporl"), at 3-4 (Table 3.2). See also Exhibit 2, attached.

42 Industry Analysis and Technology Diy., Wireline Camp. Bur., FCC. Telecommunicatiom' lndustly Revenues
2005, June 2007, atl2 (Table I). The revenue for 2006 is a preliminary estimate

-13 See The Current State of Competition in the Communications lvfarkelplace, I-learing Before the Subcomm, on Tel­
ecommunications and the Internet, of tlle H. Comm on Energy & Commerce, 108tll Cong (Feb. 4,2004) (statement
of Frank Loutllan, Vice President, Equity Research, Raymond James Financial, Inc) (testifying tllat "[a] large por­
tion of incumbent service providers' revenue comes from long distance and network access revenue, which is being
eroded by wireless and other forms of teclmological substitution.. We believe consumers now view wireless long
distance as frce and are therefore more likely to use tlleir wireless phone to make long distance calls ").
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their long distance bills) only to the extent that wireless carriers are able to fully deploy their

networks in these areas.

Consumer welfare also should be considered from an additional perspective.. Consumers

benefit from competition. This incontrovertible fact has long been the basis for Commission pol-

icies with regard to the role that regulation should play in telecommunications markets. "Carriers

in competitive markets can price their services no higher than the market will allow, and must

offer more service, lower prices, and better service in order to stay in business.,,44 Competitive

markets drive out inefficiency.

u. S. Cellular urges the Commission to take account of the fact that, viewed from the

perspective of consumers, the size of the high-cost fund is not jeopardizing its stability, that eli-

mination of the identical suppOli rule will exacerbate this problem (by undermining competi-

tion), and that consumers will pay the price.

2. Continued Funding to Competitive ETCs Based on the Identical Sup­
port Rule Will Not Be a Preponderant Cause of Any Significant In­
creases in High-Cost Fund Growth.

The Commission points to an annual growth rate in competitive ETC support of more

than 100 percent between 200 I and 2006.45 This growth rate is relied upon implicitly to support

the COlllinission's tentative conclusion that it "must fundamentally reform how we distribute

support under the existing high-cost mechanism,,46

There are several significant problems with the COlllinission's reliance on annual growth

rates for competitive ETC high-cost funding. First, the COlllinission's assumptions ignore the

fact that such growth rates are to be expected in the early years of competitive ETC market entry

" U.S Cellular & RCC Joint Board COIllments at 11; see al50 id. at 14 (citing comments by Chairman Martin re­
garding the benefits ofcompetition in the video services market)

'15 Identical Support Rule NPRM at para. 4

46 Id at para. 5.
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because they are a product of the agency's policies of promoting this entry to extend and enhance

services available in rural and other high-cost areas. During the transition from no competitive

ETC participation in rural and other high-cost markets to an increasing competitive ETC pres-

ence in these markets, there will inevitably be an initial climb in competitive ETC funding le-

ve1s47

Further, CTlA has convincingly demonstrated that high-cost fund support to wireless

competitive ETCs has grown at an umemarkable rate that has simply mirrored the growth in de-

mand for wireless services, U.S. Cellular agrees with CTlA's observation that high-cost support

for wireless carriers is a function of subscribership48 Therefore, CTlA points out, consumers

control whether and how much support a wireless competitive ETC receives. More subscribers

mean more support and less subscribers translate to less support49

In addition to this built-in, customer-driven limitation on wireless competitive growth,

CTTA indicates that, between 200 I and 2006, annual high-cost universal service support for

wireless competitive ETCs increased to about $1 billion50 But the number of wireless subscrib-

ers increased from 118.4 million in June 2001 51 to more than 238.2 million in June 200752 Be-

47 Sprint Nextel Corporation ("Sprint") has provided an explanation of this phenomenon:

Tllis result is entirely anticipated and expected: Congress' decision to promote competition in all
areas of the nation and to require explicit high cost subsidies has naturally led to increased univer­
sal service support to CETCs However, it is a tortured and invalid leap of logic to tilen conclude
timt the federailligh·cost USF is imperiled entirely due to the fact that CETCs are reeeiving more
USF funds than they did a year, or two years, or five years ago There is nothing improper about
CETC participation in the USF program, and to lay the blame for all of the high-cost fund's prob­
lems at the collective CETC doorstep is totally unwarranted

Sprint Comments, Federal-Slale Joint Board on Universal Service, WC Docket No, 05-337, CC Docket No 96-45,
Recommended Decision, 22 FCC Red 8999 (Fed,-State Jt Bd , 2007), June 6, 2007 ("Sprint Comments") at 5

48 CTIA Reform Proceeding Comments at 3
49 Jd

50 Id

51 CTlA January 2008 Ex Parte Filing at 3 (Table: "Subscribership Growtll Reflects Wireless' Value")

"FCC, Local Telephone Compelilion Slaws as 01111ne 30,2007 (rei Mar 2008) at Table 14 ("Mobi1e Wireless
Telephone Subscribers").
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tween June 2001 and June 2007, the average number of minutes that subscribers use their mobile

devices each month rose from 320 to 746 minutes, or more than 12 hours per month53 In the first

six months of 2007, there were approximately 1.012 trillion minutes of use on wireless networks

(up from 857 billion minutes in the first six months of 2006)54

CTIA also observes that wireless service providers are investing more than $27 billion

annually to increase the capacity of their networks so they can respond to consumer demand and

deliver next generation services to consumers,55 and indicates that, in many respects, growth of

wireless carriers' high-cost support has not kept pace with other more recent measures of the

wireless industry's success, such as wireless broadband subscribership. From December 2005 to

June 2006, almost 60 percent of all new high-speed lines reported were wireless broadband lines

Over that six-month period, wireless broadband subscription grew by almost 8 million subscrib-

ers, a rate of 250 percent Wireless companies are providing wireless broadband coverage to

more than 200 million customers. Public safety users also are increasingly using wireless broad-

band networks. 56

A second problem with the Commission's assumptions about the growth of high-cost

support to competitive ETCs is that there is no basis for concluding that the initial historical

growth in competitive ETC support will continue indefinitely at the same rate in future years.

Without such a showing, the COImnission cannot reasonably conclude that elimination of the

identical support rule is necessary to "save" the high-cost fund.

53 CTIA January 2008 Ex Parte Filing at 6 (Chart: "ARPU Has Remained Relatively Stable, While Usage Has
Soared") .

54 Id at 2

55 CTIA Reform Proceeding Comments at 4
56 Id
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The Joint Board, for example, has asserted that high-cost support to competitive ETCs "is

estimated to grow to almost $2 billion in 2008 and $2.5 billion in 2009 even without additional

[competitive ETC] designations in 2008 and 2009. ,,57 But the evidence is that the rate of growth

in competitive ETC high-cost support is declining. Even as wireless lines steadily increase na-

tionwide, the level of competitive ETC high-cost support is proving to be self~regulating. The

following chart illustrates the dramatic decrease in the armual percentage growth rate of competi-

tive ETC disbursements from the high-cost fund: 58
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·81-------------
200

150

100

50

o
2002-03 2003-04 2004-05 2005-06 2006-07

The predictions made by the Joint Board appear doubtful in light of the recent downward trend in

the growth of competitive ETC funding. Moreover, even assuming that the rate of growth in

competitive ETC support will not continue to decline but will instead remain level in 2008 and

57 Interim Cap Recommended Decision, 22 FCC Red at 9000 (para 4)

58 High-cost support for competitive ETCs totaled $46. I million in 2002, $1296 million in .2003, $315.8 million in
2004, $627 7 million in 2005, $979.9 million in .2006, and $1 18 billion in 2007 Fed.-State Jt Bd, Unilwsal Sen,ice
Monitoring Report, CC Docket No. 98-202, (reI. 2007) ("2007 Monitoring Report") at 3-15 (Table 3..2: "High-Cost
Support Fund Payment History - ILECs and CETCs"); USAC, 2007 Annual Report at 45 (Table: "High Cost Pro­
gram, Disbursements by Incumbent v. Competitive ETC")
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2009, the Joint Board's predictions for the period from 2007 through 2009 overstate competitive

ETC support by approximately $1.479 billion59

And, finally, there is a related problem with the COlllillission's assumption that switching

to an embedded cost methodology will relieve purported pressures on the high-cost fund, Specif~

ically, the agency seems to assume that competitive ETC costs to provide service in rural and

other high-cost areas are lower than incumbent LEC costs, so that basing competitive ETC sup-

port on incumbent LEC costs (pursuant to the identical support rule), in the COillinission's view,

results in an unwarranted subsidy to wireless competitive ETCs, and switching to an embedded

base model for wireless competitive ETCs would result in a reduction of high-cost fund dis-

bursements,

Although it would be prudent to test the assumptions before undertaking such a major

revision of the high-cost mechanism, the Commission has not done so, It may tum out that, "[i]n

fact, providing support on a newcomer's costs would, in the short tenn, likely yield much higher

suppOli levels as new networks are being constructed.,,6o

Thus, the Commission's proposal to repeal the identical support rule, which may not in

fact reduce fund disbursements in the near-term, would likely place greater pressures on the fund

in the longer term because imposing an embedded cost model on wireless competitive ETCs

would have a chilling effect on their market entry and would lead to the unintended consequence

59 In tl,e Interim Cap Recommended Decision, the Joint Board stated tllat "competitive ETC support in 2007 will
reach at least $1. 28 billion if the Commission takes no action to curtail tlns growth. High-cost support to com­
petitive ETCs is estimated to grow to almost $2 billion in 2008 and $25 billion in 2009 even without additional
ETC designations in 2008 and 2009." Interim Cap Recommended Decision, 22 FCC Red at 9000 (para 4) (footnote
omitted) In calculating tl,e amount by which the Joint Board has overstated the growth in competitive ETC support,
tl,e rate of growth in competitive ETC support was assumed to be 2027 percent, which was tl,e rate of growth in
competitive ETC support from 2006 to 2007 according to USAC's annual reports for tllOse years. Using tllis percen­
tage, competitive ETC support was calculated at $142 billion for 2008 and $1 70 billion for 2009

60 US Cellular & RCC Joint Board Comments at 23
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of consolidating the dominance of incumbent LECs in rural and other high-cost markets. The

absence of such competition would likely result in upward pressure on the size of the fund.

In sum, U.S. Cellular believes that, even if the Commission could overcome the statutory

impediments and public policy arguments against its proposed elimination of the identical sup-

port rule, which we have described in Section II.A., supra, the Commission's proposal is still

deficient unless the agency can demonstrate that the high-cost fund faces a substantial and ongo-

ing peril and that repeal of the rule is the only option to salvage the fund.

The COlmnission has not presented any credible evidence that the high-cost fund is unst-

able or that its viability is hanging in the balance, nor has the agency supported its claim that the

fund's purported problems can be laid at the doorstep of competitive ETCs. For all these reasons,

the COlmnission should not adopt its proposal to eliminate the identical support rule.

C. The Identical SUPPOl"t Rule Does Not Fail To Provide Efficient Investment
Incentives for Competitive ETCs.

The COlmnission seeks to justify its proposal to eliminate the identical support rule by

claiming that the rule "fails to create efficient investment incentives for competitive ETCs.,,61

This claim is wrong, for several reasons.

First, the purpose of the identical support rule is to ensure the competitive provision of

service in rural and other high-cost areas Competition in tum promotes efficient investment By

promoting competitive entry, the rule ensures that competitive ETCs are building wireless infra-

structure that can be used to provide valuable services in rural and other high-cost areas. The rule

also ensures that this investment in rural and other high-cost areas will be efficient, because wire-

less competitive ETCs will not enter a market unless they conclude that they can provide service

more efficiently than the incumbent LEe.. If a competitive ETC cannot provide service at a level

61 Identical SlIpport Rille NPRM at para 10 (footnote omitted)
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of investment below that of the incumbent LEC, and still make a profit, the competitive ETC will

not enter the market62 Thus, the identical suppOli rule forces efficient investment by wireless

competitive ETCs, because only efficient investment will enable them to provide service at a

level of investment lower than that of the incumbent LEe

Second, competitive ETCs receive high-cost fund support onl)' to the extent that they are

successful in winning customers in rural and other high-cost areas, Attracting and retaining cus-

tomers requires that wireless competitive ETCs invest risk capital in facilities sufficient to pro-

vide services for which there is consumer demand, The identical support rule, by linking support

to the acquisition of customers, plays a central role in the promotion of efficient investment by

wireless competitive ETCs in rural and other high-cost markets,

Third, the COImnission's tentative conclusion that the identical support rule has failed "to

reward investment in communications infrastructure in rural and other high-cost service areas" is

misplaced63 This tentative conclusion appears to be based on findings in the Criterion Report

that there is "no evidence of a positive relationship" between "USF subsidies and wireless avail-

ability and choice" in rural and other high-cost areas64 The Verizon-sponsored Criterion Re-

port65 is a slender reed upon which to reach conclusions about the effectiveness of the identical

support rule in promoting investment by wireless competitive ETCs, For example, U,S, Cellular

filed an ex parte letter with the Commission last year that included the submission of maps of

Oregon and Maine depicting how its coverage in each state's rural areas far outstrips that of un-

62 This is likely why the vast majority of competitive ETCs are \\Tireless carriers, not wireline.

63 Identical Support Rule NPRM at para, 12 (citing Letter from Jeffrey A Eisenach, Chairnlan, Criterion Economics,
LLC, to Marlene E, Dortch, Secretary, FCC, CC Docket No, 96-45, WC Docket No, 05-337, Attachment, The 4(­
[ects ofProviding Unive"sal Service Subsidies to Wireless Carrie/s at 42 (filed June 13,2007) ("Criterion Report"))

64 Criterion Report at 42

65 The report was produced with financial support provided by Verizon Communications Jd at 1, n "
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subsidized carriers 66 The Commission should not accept the Criterion Report without consider-

ing significant evidence that undermines its core findings,

The fact of the matter is that wireless competitive ETCs are required to use the entirety of

their high-cost support to build and maintain the infrastructure and facilities needed to support,

maintain, and improve supported services for consumers in rural and other high-cost areas67

V,S, Cellular, for example, has provided detailed evidence in many of the states in which it oper-

ates showing the maImer in which high-cost funds are being used to develop networks in rural

and other high-cost areas for the delivery of U.s" Cellular's services68

And, fourth, the Commission is incorrect in its contention that competitive ETCs have

little incentive to make facility investments in areas with low population densities69 This claim

is not consistent with the evidence V,S, Cellular has provided with respect to its Maine and Ore-

gon operations, nor does it square with the USF First Report and Order, in which the Commis-

sion concluded that:

because a competing eligible telecommunications carrier must provide service
and advertise its service throughout the entire service area, consistent with section
254(e), the CLEC cannot profit by limiting service to low cost areas, If the CLEC
can serve the customer's line at a much lower cost than the incumbent, this may
indicate a less than efficient ILEC70

Thus, there is a direct-line relationship between high-cost support received by wireless

competitive ETCs pursuant to the identical support rule and investments made by these reci-

pients in IUral and other high-cost areas, It is difficult to understand, therefore, how the Cmmnis-

66 US Cellular, Ex Parte Filing in WC Docket No 05-337, Aug 2,2007, at I & Exhibits. Copies of those maps are
attached hereto as Exhibit 3 and Exhibit 4.

67 See 47 U S.c § 254(e); 47 CFR §§ 54.202(a)(I)(ii), 54.209(a)(I)

68 For example, U.S. Cellular submits detailed infotmation to the Oregon Public Utility Commission Rural Cellular
Corp. submits information to the Vermont Public Service Board. Highland Cellular and Virginia Cellular have each
suhmitted data to tlle West Virginia Public Service Commission And many other carriers have submitted similar
data to tl,e FCC

69 Identical Support Rule NPRM at para. 10

70 USF Fint Report and Order, 12 FCC Red at 8933 (para 289)
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sion could conclude that the identical support mle is not "rewarding" investment in wireless in-

fi'astIUcture,

D, The Commission Should Not Eliminate the Identical Support Rule Based
Upon the Argument that Competitive ETCs Do Not Provide Services That
Are Substitutes for Wireline Sel'vices.

The Commission tentatively concludes in the Identical Support Rule NPRM that wireless

competitive ETCs are not providing a "complete substitute for traditional wireline service" in

mral and other high-cost areas,71 and that this has created "serious problems" for the high-cost

fund72 The theme of the agency's proposal is that the level of support to competitive ETCs must

be reduced to save the high-cost fund, and that such a reduction is justified because wireless

competitive ETCs are merely providing additional service to consumers in rural and other high-

cost areas,

There are several problems with the Commission's formulation. First, the question of

whether wireless service is a "complete substitute" for wireline services in rural and other high-

cost areas is not the correct question to ask. Instead, the Commission should focus on the ques-

tion of whether the identical support rule, operating as the vehicle for ensuring competitive neu-

trality, has been effective in bringing the benefits of competition to consumers in rural and other

high-cost areas.

The Commission would slice the competitive neutrality principle too finely if it were to

conclude that the agency's repeal of the identical support rule is competitively neutral (or that

such repeal does not have to take account of the competitive neutrality principle) because "the

71 Identical SlIpport Rille NPRM at para. 9

72 Id at para 10, US Cellular has demonstrated in Section lIB, supra, that ti,e Commission has not documented or
provided any credible support for its assertion that tile high-cost fund is unstable and will likely remain so unless ti,e
identical support rule is repealed
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maj0l1ty of competitive ETCs generally do not sell services that consumers view as direct substi-

tutes for wireline services_,,73

Such an outcome would significantly alter the broad design the Commission articulated

for the competitive neutrality principle when it promulgated the principle eleven years ago_ Ra-

ther than making application of the principle tum on whether "the majority" of competitive en-

trants "generally" sell services that "consumers view" as "direct" substitutes for wireline service,

the agency committed to the task of ensuring "that universal support mechanisms and rules nei-

ther unfairly advantage nor disadvantage one provider over another, and neither unfairly favor

nor disfavor one technology over another[,]"74 recognizing that its approach is necessary to pro-

mote the pro-competitive, deregulatory national policy framework mandated by the Act75

The Commission has already determined that a support mechanism that would disburse

high-cost funds to competitive ETCs based on their embedded costs would unfairly disadvantage

one provider over another and would unfairly disfavor one technology over another76 If, as the

COlmnission has found, the identical support rule is necessary to ensure that the high-cost me-

chanism is competitively neutral, then the Commission has already answered its own question

regarding "whether this proposal [to tenninate the identical support rule] is consistent with the

goal of competitive neutrality" 0

,,77

Second, the Commission's broad design for competitive neutrality has been vindicated by

the fact that, as a result of applying this principle, no provider is unfairly disadvantaged and

competition is not inhibited "by limiting the available quantity of services or restricting the entry

73 Identical Support Rule NPRM at para.o 12

74 USF First Report and Order, 12 FCC Red at 8801 (para 0 47)

75 Jd at 8801-02 (para 0 48)

76 See USF Ninth Report and Order, 14 FCC Red at 20480 (para 90); USF Seventh Report and Older, 14 FCC Red
at 8113 (parao 73)

77 Identical Support Rule NPRM at parao 120
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of potential service providers.,,78 The Commission has consistently acknowledged that wireless

service mobility is vital in rural areas, especially the provision of access to emergency services

that can reduce the unique risks of geographic isolation faced by residents of rural communi-

ties79 The substitutability test described by the COImnission in the Identical Support Rule NPRM

ignores competitive neutrality, unfairly disadvantaging wireless competitive ETCs, and places at

risk the availability of these valuable services.

Such a result would lead to a third problem. Abandoning competitive neutrality based

upon the Commission's belief that wireless services are not "direct substitutes" for wireline ser-

vices would be inconsistent with the comparability principle codified in the Act80 The purpose

of the comparability principle is to ensure that consumers in rural and other high-cost areas are

not consigned to second class status, and will instead have the opportunity to benefit from their

access to wireless and other telecommunications technologies that are comparable to teclmolo-

gies available in urban areas.

u. S. Cellular believes that the effectiveness ofthe comparability principle depends in part

upon its being applied dynamically by the Commission. For example, a recent survey conducted

by the Pew Internet and American Life Project, which examined the extent to which "Americans

are part of a wireless, mobile population that participates in digital activities away from home or

work," found that 43 percent of respondents living in urban areas, and 45 percent of respondents

78 USF First Report and Order, 12 FCC Red at 8802 (para 48).

79 See, e g, Federal-State Board on Universal Service, Smith Bagley, Inc, Petition{or Designation as an Eligible
Telecommunications COIrier {or the Navajo Reservation in Utah, CC Docket No 96-45, Order, 22 FCC Red 2479,
2487 (para. 25) (Wireline Comp Bur. 2007)

80 47 US C § 254(b)(3)
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living in suburban areas, engage in at least one of ten activities using a mobile device with hand-

held access on a typical day81

The survey found, however, that only 12 percent of respondents in rural areas engage in

at least one of the ten activities on a typical day As a canier attempting to serve rural Ameri-

cans, US, Cellular fully understands the reason for this rural/urban dichotomy. Rural Americans

do not have sufficient service availability throughout the areas where they live, work, and play

compared to their urban counterparts, US. Cellular urges the Commission to focus its policy to-

ward ensuring that consumers in rural areas have the opportunity to access wireless services in a

manner that keeps pace with access to such features and enhancements in urban areas.

The competitive neutrality principle was intended to work in tandem with the compara-

bility principle to enable the suppliers of wireless and other telecommunications technologies to

compete in rural and other high-cost areas free from any unfair competitive disadvantages, The

"substitutability" proposal, by vitiating the effectiveness of the competitive neutrality principle,

would have the effect of denying consumers in rural and other high-cost areas access to compa-

rable services and teclmologies,

Finally, even assuming arguendo that the above-described infirmities of the proposed

substitutability analysis could be cured, the Commission's proposed approach is problematic for

two additional reasons First, the "complete" substitution test proposed by the Commission is the

wrong test for detennining whether wireless services compete with wireline services and there-

fore should be protected by the competitive neutrality principle and the identical support rule.

" Pew Internet and American life Project Survey, Mobile Acces' 10 Dala and Information, reI. Dec. 2007 ("Pew
Survey"), at 8, (The ten activities are: send or receive text messages; take a picture; playa game; send or receive e­
mail; access the Internet for news, weather, sports, or other information; record a video; play music; send or receive
instant messages; get a map or directions to anotller location; watch video. Id at 2 )

31



The Commission appears to reason that, since wireless services (according to the Com­

mission) are not complete substitntes for traditional wireline service, the agency's proposal to

eliminate the identical support rule may be found "consistent" with the "goal" of competitive

neutrality because consumers do not view wireless services as "direct substitntes" for wireline

services 82 In fact, however, it is not a question of whether the proposal is "consistent" with the

competitive neutrality principle, but whether the "minimum" departnre (in the Commission's

view) from the principle that would be effected by repealing the identical support rule is justifia­

ble on the grounds that wireless and wireline services do not compete (ioeo, one service does not

"completely" substitnte for the other)

The purpose of the Commission's competitive neutrality principle is to make sure that

support mechanisms do not unfairly advantage or disadvantage one provider over another, or one

teclmology over anotheL The Commission in the Identical Support Rule NPRM in effect seeks

comment on whether the competitive neutrality principle can be set aside because wireless ser­

vices actually do not compete with wireline serviceso This formulation implies that the principle

would clearly be violated by removal of the identical support rule, but the violation would be ir­

relevant (in the Commission's estimation) because there are no competitors for the principle to

protect

The problem with this line of argument, however, is that there is no basis for concluding

that wireless services are not entitled to competitive protections - protections that are mandated

by the statutory goal of promoting competition as a means of serving the interests of consumers

in rural and other high-cost areas - because they do not completely substitnte for wireline ser-

82 Identical Support Rule NPRM at paras. 9, 12
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vices83 As Stephen Pociask has demonstrated, the concept of "completeness" has no place in the

classical test for determining substitutability:

Two goods are considered to be substitutes when consuming one good leads to
less consumption ofthe other good, Substitute goods can have different prices and
levels of quality, differences that consumer preferences can sort out While substi­
tutes need not be identical products, they do need to serve overlapping markets,
provide similar consumer benefits, and sometimes be sold in a similar unit of
measure "Ifwireless services substitute for wireline services, they are compet­
ing services, similarly addressing overlapping markets and providing similar ben­
efits84

Pociask rejects any narrower fonnulation of the definition of substitutability, While noting that

"[s]ome people claim that wireless services are not substitutes for wireline services because very

few consumers have 'cut the cord' and become solely wireless users[,]" Pociask concludes that

statistics about exclusive wireless use say "very little about the substitutability of the two goods,

since consumption between wireless and wireline services need not be mutually exclusive,"

Thus, "wire1ine subscribers could still substitute their calling by using wireless services without

actually cutting the cord; they might eliminate second telephone lines or simply reduce wireline

Relying upon this conventional definition of substitutability, Pociask concludes that

"overwhelming evidence shows that wireless services are replacing wireline services, While

wireless service demand is on the rise, wireline service demand - measured in tenns of primary

telephone lines, additional telephone lines and telephone usage - is declining:,86 Pociask ob-

serves that "wireless users are beginning to disconnect the wireline services into their homes[,]"

that "numerous repolis suggest that many consumers consider their wireless telephone as their

8J By "complete" substitution, tile Commission refers to households cutting tile cord and relying exclusively on
wireless phones, Id, at para 9 & n 27,

84 Stepben B Pociask, Wirele5S Substitution and Competition, Competitive Enterprise Institute, Dec 15,2004 ("Po­
ciask Paper") (accessed at http://ceiorgigencon/025%2C04329,cfrn) at 3 (emphasis in original),

85 Id, at 4

86 Id, at I See also Exhibit 5, attached
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primary telephone[,]" and that "three wireless subscribers are added for every telephone line

losl.,,87 He then concludes that, based on econometric models employed in his study, there is

"conclusive evidence that wireless and wireline services are substitutes. This model finds that a

one percent increase in wireline prices will result in a two percent increase in wireless demand.

In other words, there appears to be statistically significant evidence that wireless competition

prevents wireline prices from rising excessively.,,88

Recent observations by Chairman Martin about consumer demand for wireless services

are in keeping with Pociask's conclusion that wireless services are replacing wireline services.

Speaking at "CTIA Wireless 2008" earlier this month, Chairman Martin noted that "wireless is

no longer seen as a luxury, but as a vital means of everyday communication [and] the public has

growing expectations of how they will be able to use wireless to meet their everyday needs."s9

The Chairman then concluded that "[w]e all know that people are relying on cell phones for

more and more of their calls ....,,90

Incumbent LECs and their representatives also acknowledge that wireless service is a

substitute for wireline service. For example, in a proceeding currently pending before the Public

Service Commission of Wisconsin,91 CenturyTel, Inc. ("CenturyTel"), concluded that "wireless

telephony is no longer a nascent complementary service, but is becoming well-established as a

87 Pociask Paper at 1. See Harris Poll #36, "Cell Phone Usage Continues To Increase," Apr. 4, 2008 ("Harris Poll
#36") (accessed at http://wwwharrisinteractive comlharrisyoIVindex.asp?P!D=890) (finding that 89 percent of
adults have a wireless phone, an increase frnm 77 percent in October-December 2006, while tl,e percentage of adults
with wireline phones has decreased from 81 percent in 2006 to 79 percent in tl,e Harris Poll's most recent survey).

88 Pociask Paper at 2

89 Kevin J. Martin, Chairman, FCC, Remarks at CTlA Wireless 2008 (Apr. I, 2008) (accessed at
http://wwwfccgov/) at 4
90 Id.

91 Wis. Pub, Serv, Comm'n, Investigation into the Level of Regulation for Telecommunications Providers, Docket
No 5-Tl-I777 ("Wisconsin PSC Proceeding").
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highly competitive replacement service for many custOlners,,,92 CenturyTel also observed that

"today's data show clearly that wireless quickly is becoming the primary mode of voice COlmnu-

nications for a growing portion of the national population[,],,93 and "that wireless customers in-

creasingly are cutting the wired cordo,,94 The Wisconsin State Telecommunications Association

("WSTA,,)95 echoed CenturyTel's position, stating that "[t]oday, wireless phones are the stan-

dard, ifnot the preferred method of communication, The statistics show that wireless services are

quickly becoming as or more prevalent than wireline service, in both urban and lUral marketso,,96

Other trade associations representing lUral incumbent LECs also argued that "statistics show that

wireless service is a substitute for wireline service in both urban and rural marketso,,97

Finally, the Commission appears to have embraced the formulation of wireless substitu-

tability discussed by Pociask, finding that "the growth of COlmnercial Mobile Radio Service 0 0

appears to be causing significant migration of interstate telecommunications revenues from wire-

line to mobile wireless providers" and that "mobile service is becoming a substitute for tradition-

al wireline services such as 0 0 0 second lines to the home, and there is a small but growing num-

ber of customers who have substituted mobile wireless for their primary residentiallines,,,98

In addition, the Commission recognized at the inception of the new universal service

support system more than ten years ago that making wireless carriers eligible for full participa-

92 CenruryTel Comments, Wisconsin PSC Proceeding, Mar 25,2008, at 13

"IdatiO

94 ld at 12

95 WSTA is a non-profit trade association representing tile majority of incumbent LECs serving customers in Wis­
consin, including all small telecommunications utilities WSTA Comments, Wisconsin PSC Proceeding, Mar, 25,
2008, at 6

96 ld. at 17,

97 Wisconsin Locally Owned Telephone Association and Wisconsin Statewide r elephone Cooperative Association
Comments, Wisconsin PSC Proceeding, MaL 25, 2008, at 5

98 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Furtlrer Notice of Proposed Rulemahng
and Report and Order, 17 FCC Red 3752, 3757-58 (para. 11) (2002)
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tion in the program "may promote more direct competition of wireless as a substitute for wireline

service",,99 The Commission understood that the pro-competitive policies of the 1996 Act in-

tended that universal service mechanisms would provide consumers in rural and other high-cost

areas with the choice of using wireless services as substitutes for wireline services, and the

Commission prescribed the competitive neutrality principle as a means of fostering and protect-

ing this choice For the Commission now to say that the competitive neutrality principle does not

prevent the agency from repealing the identical support rule, because wireless service is not a

complete substitute for wireline service and therefore the two services do not compete against

each other, would flatly contradict the Commission's initial and correct conception that the sta-

tute's and its own pro-competitive policies should promote the opportunity for substitution"

US" Cellular recognizes that the Commission has determined that, for antitrust purposes,

wireless services should be treated as part of the local services product market only when they

are used as a complete substitute for wireline service for consumers' voice communications1oo

Even in this context, however, the Commission aclmowledged that increasing numbcrs of sub-

scribers in particular segments of the mass market are choosing mobile wireless service instead

of wireline service,lol and concluded that "intennodal competition between mobile wireless and

wireline services will likely increase in the near term""I02

" Implementation ofSection 6002(b) of the Omnibu, Budget Reconciliation Act of 1993, Annual Report and Analy­
sis of Competitive Market Conditions with Respect to Commercial Mobile Services, FCC 98-91, Third Report, 13
FCC Rcd 19746, 19757 (1998)

100 See, e.g., AT&T Inc and Bel/South CO/poration Application for Transfer of Control, WC Docket No 06-74,
Memorandum Opinion and Order, 22 FCC Rcd 5662, 5714-15 (paras 95-96) (2007) ("AT&T-Bel/South Merger
Decision") ,

101 Jd at 5714 (para. 96)

102Id at 5715 (para 96). The Commission also found in tile AT&T-Bel/South Merger Decision tilat tilere was suffi­
cient substitution between wireless and wireline long distance service (although the precise extent was unclear) to
include wireless long distance services in the relevant long distance service markets.Id at 5716 (para 98)
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More significantly, in the face of criticism that its narrow definition of wireless substitu-

tability in its merger decisions was undermining its own intennodal competition policies,IO] the

Conunission proclaimed that it would be concerned about:

any future transactions that would diminish significantly the ability of indepen­
dent wireless carriers to offer intermodal alternatives to wireline service, At this
time, we recognize that there are benefits to consumers from both wireline re­
placement offerings and complement offerings. We intend to monitor carefully
further developments in this marketplace that may affect intermodal competition,
and to consider carefully future transactions that may impede our efforts in that
regard. The Commission has worked hard to create the regulatory conditions for
robust intennodal competition, and it remains strongly committed to achieving
that impOliant policy goal. 104

This rulemaking proceeding is a case in which such monitoring by the Commission should be

undertaken. The identical support rule is a necessary tool for ensuring that high-cost funding me-

chanisms operate in a competitively neutral manner. If the Commission repeals the identical sup-

port rule based on a finding that the competitive neutrality principle does not apply because wire-

less service is not a complete substitute for wireline service, then intermodal competition will be

adversely affected and consumers in rural and other high-cost areas will be denied the benefits of

wireline replacement offerings and complement offerings.

U.S. Cellular urges the Conunission instead to apply the conventional and accepted test

for substitutability, rather than its proposed fOllliulation that wireless is not a substitute for wire-

line unless consumers use wireless service exclusively. Doing so will lead to the inescapable

conclusion that wireless service competes against wireline service. Because the competitive neu-

trality principle is intended to foster and protect this competition, for the benefit of consumers in

103 See Applications of AT&T Wire/ess Services, Inc and CingulaI' Wi,e/ess CO/polation for Consent To Trans!e,
Control of Licenses and Authorizations, WI Docket No.. 04-70, Memorandum Opinion and Order, 19 FCC Rcd
21522,21658-59 (2004) (Statement of FCC Commissioner Michael J. Copps).

104 Id at 21619 (para. 250) (emphasis added)
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rural and other high-cost areas, the Commission cannot turn its back on the principle by pretend-

ing that competition between wireless and wireline services does not exist

The second problem with the Commission's flawed "complete substitution" approach is

that the agency has presented almost no empirical data to support a conclusion that wireless ser-

vices in fact are not "complete" substitutes for wireline services in rural and other high-cost

areas. To the contrary, there is significant evidence suggesting that consumers are increasingly

opting to use wireless service exclusively for their telecommunications needs at an accelerating

pace. As the Commission has recently noted, "wireless substitution has grown significantly in

recent years."I05

FOI example, according to a survey conducted by the National Center for Health Statistics

("NCHS"), the number of wireless-only households in the Nation nearly tripled from mid-2004

to mid-2007, increasing from 5.0 percent to 13.6 percent: 106

Wireless-Only Households

15

C1I
iii' 10­c:
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5 61 7.3

105 Twelfth Annual Report and Anol)'sis oj Competilive Market Condition> With Re~pectto Commercial Mobile Ser­
vices, FCC 08-28 (rel Feb. 4, 2008) ("Twelfth Competition Report"), at para 246

106 The chart is drawn from information contained in U.S .. Department of Health and Human Services, Centers for
Disease Control and Prevention, National Center for Health Statistics, Wireless Substitution Earl)' Release oj Esti­
mates Based on Dataji'amthe National Health Interview Sun'e)', JanuGly-June 2007 (rei Dec 10,2007) at Table 1
("Percentage of Households, Adults, and Children with Different Types of Household Telephone Service, by Date
of Interview: United States, January 2004 - June 2007"). Harris Poll #36 reached a similar result, finding that 14
percent of adults use only a wireless phone, an increase from II percent in .2006
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The Commission's tentative conclusion that wireless is a complete substitute for wireline in only

8 percent of households is based on three-year-old data. 107 Since the release of the Identical Sup-

port Rule NPRM, the COImnission, citing an earlier survey conducted by NCHS, acknowledged

that "[i]n the last half of 2006, .. 12.8 percent of households (as opposed to adults) were wire­

less-only, up from 8A percent at the end of 2005, and 42 percent at the end of 2003.,,108 The

Commission also noted that "wireless-only households are more prevalent among younger

adults,,,109 which supports a conclusion that the rate of wireless substitution will continue to ac-

I . h" 110ce erate 111 t e ,uture.

In addition, a recent Morgan Stanley Report projects that 21 million households will go

wireless-only in the next four years, with complete wireless substitution reaching 32 percent of

all households in the Nation by 2012. 111 Morgan Stanley notes that this trend "is prevalent and

accelerating across most demographic profiles," especially among the young and lower income

groups. I 12 The Report also indicates that the phenomenon of wireless substitution "is driven by

107 See Identical Support Rule NPRM at para. 9, n. 27. It is worth noting that the Commission has indicated its ap­
preciation of the importance of ensuring tllat agency conclusions and actions are not based on out-of-date informa­
tion See LeIter from Ivis Anne Monteith, Chief, Enforcement BUL, FCC, to Mark Goldstein, Director, Physical
Infrastructure, US. Gov't Accountability Office ("GAO"), undated, at 2-3 (indicating tiJat a GAO report concerning
enforcement processes at ti,e FCC "relied on infOlmation that is significantly out-of-date in making its conclusions
and recommendations" tims "detract[ing] from [tile] utility" of ti,e report) The letter was reported hy the FCC on
March 13,2008 See Beny Best's Annotated Daily Digest, Mar 13,2008

108 Twelfllr Competition Report at para. 247 (footnote omitted).

109 Id. at para 246

110 Cf Pociask Paper at 8 ("As. . young consumers become accustomed to wireless phones, text messaging, and
instant messaging, tiley learn to be less dependent on wireline services.") But see Harris Poll #36 (finding tilat, al­
tilOugh 49 percent of adults using only wireless phones are between the ages of 18 and 29, this percentage has de­
creased from 55 percent in 2006 because cellphone-only usage has also increased among adults 30 years of age or
older during the same period)

111 Morgan Stanley, Telecom Services, Cutting tire Cord Wireless Substitution Is Accelerating, Sept 27, 2007
("Morgan Stanley RepOlt"), at I
112 Jd
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improved wireless coverage and better pricing and will be supported by new handsets and new

wireless teclmologies ... ,,113

While the Morgan Stanley Report notes that wireline cord-cutting has not been proceed-

ing as rapidly in rural areas,"4 the Report cites dead spots in rural areas as a reason for this. ll5

Commission policies such as retention ofthe identical support rule - that continue to support

investment in wireless infrastructure in rural areas would help to cure this problem and ensure

that consumers in rural areas have an opportunity to minor the march toward wireless-only usage

that currently is taking place in urban markets,

Additional evidence supports both the conclusion that wireless servIces compete with

wireline services based upon the conventional substitutability test described by Pociask, and the

conclusion that the trend of complete wireless substitution will continue. For example, according

to CTLA, "[a] majority of consumers cuncntly using wireline service consider their wireless

phone their 'primary' connection; if forced to choose one or the other, they say they would keep

their wireless phone and give up their wireline connection."J 16 The Pew Survey produced similar

results, finding that only 40 percent of landline telephone users surveyed in December 2007 said

it would be difficult to do without their wireline phones (compared to 63 percent in 2002), while

51 percent of cellphone users indicated it would be difficult to give up their cellphones (com-

pared to 38 percent in 2002).117

1J3 Id,

114 Id at 9 (Ex 16)

115Id at 4 (Ex 5)

116 CTIA Interim Cap Comments at 10 (footnote omitted) CTIA explained that, on March 6-8, 2007, MyWire­
less_argot) commissioned a national survey of 1,000 adult wireless phone users who also have wireline phones and
who are likely voters. The question asked was; "If you could keep one service, would you keep your cell phone ser­
vice or your home landline phone service?" Id at 10, n 20

117 Pew Survey at 1
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An additional "indication of wireless substitution in usage is the growth in wireless call-

ing,,,118 The Commission has reported substantial growth in wireless calling, Although the rate of

growth slowed somewhat between 2005 and 2006 (the most recent periods for which the agency

reported data), the average minutes-of-use per wireless subscriber per month has grown from 427

minutes in 2002 to 714 minutes in 2006,119 an increase of 67.2 percent

Meanwhile, "[s]ince 2001, interstate switched access minutes have declined, due to a

number of reasons including substitution of other services:,12o Interstate switched access minutes

for incumbent LECs decreased from 539,8 billion in 2001 to 4009 billion in 2005 (a drop of

25.7 percent}. The number of minutes through the first three quarters of 2006 (the most recent

periods reported by the Commission) was 287 A billion (producing an annualized amount for

2006 of 383.2 billion).121 Morgan Stanley indicates that its "base case forecast implies that

access lines in service will fall by an average of 3,5 million lines per year over the next five years

as a result of wireless substitution alone,,,122

The Commission's casual conclusion also ignores the rapidly developing tools that con-

sumers are using to avoid the need for a wireline voice subscription. Wireless carriers are intro-

ducing services that permit wireless phones to operate on home wi-fi networks, and companies

such as Airvana are introducing femtocells,123 which amplify cellular and PCS signals indoors to

liB Alltel Reply Comments, High-Cost Universal Service Support, Federal-State Joint Board on Universal Service,
WC Docket No. 05-337, CC Docket No 96-45, filed July 2, 2007, Ex 3, Steve. G Parsons, The New COl>1l>1rlllica­
!ions Paradigm Implications fat Univen;al Service at 17,

119 Twelfth Competition Report at para, 2

120 2007 Trend, Report at 10-1

12IId at 10-3 (Table 101)

122 Morgan Stanley Report at I

123 Ferntocell access points are a class of small personal base stations tlmt provide in-home wireless coverage and
connect to operator networks via a broadband cable or DSL Internet connection See Airvana Website (accessed at
http://wwwairvananetcomJproducts/productsyersonal_base_stations.htm)
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improve service quality. These tools, and others, are going to accelerate substitution, rapidly out-

stripping the Commission's tentative conclusions, perhaps before they are even implemented. 124

In sum, the Commission's conclusion that wireless services are not a substitute for wire-

line services, based largely on three-year-old data, would fundamentally conflict with the statuto-

ry principle that rural consumers are entitled to services that are comparable to those available in

urban markets. And, most important, more recent evidence than that cited by the Commission in

the Identical Support Rule NPRM illustrates that consumers are increasingly cutting the cord by

using wireless as a complete substitute for wireline service. Finally, the Commission itself seems

to endorse the view that the trend of wireless substitution will continue. 125

124 One femtocell proponent, for example, indicates that:

Today, some 40 percent of home calls are made using a cellular phone witllin the residence With
the addition of a femtocell, operators can increase this number dramatically Converting home
phone usage from fixed line to cellular usage maximizes Minutes of Use and improves customer
satisfaction levels.. Once subscribers have established a premium cellular service within their
home, the tTaditional fixed line becomes, redundant in the home and more residences will tran­
sition to a complete cellular system,

The growth expectations for femtocells are highly encouraging. According to ABI Research, the
femtocell market is estimated to grow to 150 million users worldwide hy 2012; tllis number re­
flecls 36 million units shipped per annum hy 2012 Likewise, In-Stat expects worldwide femtocell
subscriptions (installed devices) to grow to 40 6 million hy 2011, with femtocell end users reach­
ing 101 5 million in that time span.

As femtocells become part of everyday life they will evolve teclmically to incorporate new wire­
less standards and become part of the home environment

Mae Kowalke, "Femtocells: The Next Big Thing for Wireless Carriers and Customers," TMCNET, Mar. 5, 2008
(accessed at http://mobile-voip.tmcnet.com/topics/mobile-communications/articles/22240-femtocells-next-big-tlling­
wireless-camers-cnstomers htm) (quoting Serge Pequeux, President and Chief Executive Officer, AirWalk Commu­
nications). Global femtocell equipment revenues are expected to more tl18n double each year, reaching $5 billion in
2012 Scott Woolley, "Hi-Def Cellular," FORBES, Apr. 7, 2008, at 48 (citing a study by Forward Concepts). The
miniaturization of cellular base stations that is being driven by femtocell chip technology is expected to have a pro­
found impact on wireless service, including the capability "to offer sound quality that has never before heen expe­
rienced in a telephone." Id. at 50. Femtocells also received press attention at the recent CIlA Wireless 2008 conven­
tion, where it was reported that femtocell routers cost approximately $50, and that many consumers Umight consider
it tl,e hest money lhey ever spent" hecause of tl,e teclmology's ability to improve wireless phone coverage and re­
ception indoors. Suzanne Choney, CTIA From "Call You Hear Me Now?" to "See Me Now", MSNBC COM, Apr
3,2008 (accessed at http://wwwmsnhc.msn.com/idJ23926921/from/ET/)

125 Twelfth Competitioll Report at para. 249 (footnotes omitted) (quoting .101m C Hodulik, et 01., Wireless 411, UBS
Warburg, Equity Research, Mar. 19,2007, at 47):

These trends [in wireless substitution] appear to be due to the relatively low cost, widespread
availability, and increased use of wireless service . [A] number of analysts have argued that
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E. By Eliminating the Identical Support Rule, the Commission Would Face the
Virtually Impossible Task of Devising Reasonable and Equitable Wireless
Competitive ETC Embedded Cost Studies for Purposes of Allocating High­
Cost Support.

The Commission has consistently recognized that using embedded costs to allocate sup-

port is a profoundly flawed approach because, as the agency recently noted in the Reverse Auc-

lions NPRM, "a support mechanism based on ... a carrier's embedded costs ... provides no in-

centives for ETCs to provide supported services at the minimum possible costS.,,126 The Com-

mission, placing aside its own concerns, has nonetheless proposed to repeal the identical support

rule, and to attempt the manufacture of a cost accounting and reporting regime to be imposed on

wireless competitive ETCs.

u.s. Cellular believes that this attempt would be ill-considered, would lead to burden-

some and unwarranted requirements, and would not advance either the universal service goals or

pro-competitive goals of the Act

I. A Cost Reporting Regime Imposed on Wireless Competitive ETCs
Would Be Burdensome and Would Cause Further Erosion of the
Competitive Neutrality Principle.

The Commission has consistently avoided the imposition of cost accounting requirements

on non-dominant, competitive telecommunications carriers, recognizing that marketplace incen-

tives obviate the need for burdensome and restrictive cost reporting obligations 127 Imposing cost

wireless service is competitive or cheaper than wireline, particularly if one is making a long­
distance call or when traveling. As one analyst wrote, "At currently effective yields, we continue
to believe wireless pricing is competitive with traditional wireline pricing Lower yields) com­
bined with the convenience of mobility, should continue to drive wireline displacement"

126 Reverse Auctions NPRA1 at para, 11.

127 The Commission "has imposed no accounting requirements on non-dominant wireline caniers" and also has cllO­

sen not to exercise its authOIlty to impose accounting requirements on Commercial Mobile Radio Service ("CMRS")
providers. Implementation ofSections 3(n) and 332 of the Communications Act, Regulator)' Treatment ofMobile
Services, ON Docket No. 93-252, Second Report and Order, 9 FCC Rcd 1411, 1483-84 (paras. 192-193) (1994).
The Commission in this order decided it was not necessary to relinquish its powers under Sections 219 and 220 of
the Act with respect to CMRS carriers, but tlmt it would "not exercise our authority to require annual reports or to
prescribe forms of accounts " Id at 1484 (para 193)
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accounting and reporting requirements on wireless competitive ETCs would be a staggering

backward step that could not be reconciled with the deregulatory and pro-competitive framework

of the 1996 Act U.S. Cellular agrees with AT&T's assessment that "[t]he time and expense of

imposing a uniform accounting system on the wireless industry that has no history of regulatory

accounting uniformity would be exponentiaL,,128

In addition to the financial cost and other burdens that would be inherent in any regulato-

ry cost accounting regime imposed on wireless competitive ETCs, the Commission recognized in

the Identical Support Rule NPRM that its design for the exan1ination of wireless competitive

ETC costs could raise issues regarding competitive neutrality. Specifically, the Commission asks

whether it "should examine wireless competitive ETC costs independently from wireline LEC

costs for purposes of determining high-cost support[,]" and "whether adopting a separate

wireless high-cost support mechanism comports with the goal of competitive neutrality.,,129

Any independent examination of wireless competitive ETC costs, for purposes ofallocat-

ing high-cost support, would violate the competitive neutrality principle. The Commission has

held that regulatory disparities must be minimized in awarding high-cost support, in order to en-

sure that no class of carriers receives an unfair competitive advantage. 130 If rural incumbent LEC

embedded costs and wireless competitive ETC embedded costs were examined on an indepen-

dent basis, this approach almost by definition would result in regulatory disparities. If the costs

128 AT&T, Ex Parte Filing in WC Docket No 05-337, Ocr 4, 2007 ("AT&T Letter"), at 4 AT&T noted that, when
the Commission required regulated carriers to transition to the new Uniform System of Accounts in 1986, the esti­
mated cost of doing so was between $600 million and $1.1 billion (in 1986 dollars), even though carriers were
switching from one uniform system to another Ido at 3-4 The exercise for wireless competitive ETCs would be
more burdensome because it would involve more tl18n the transition from one regulatory accounting system to
another

129 Identical Support Rule NPRM ar para 22

130 USF Fir:st Report and Order, 12 FCC Rcd at 8802 (para 48)

44



of the two classes of caniers were examined on the basis of differing criteria, it is difficult to

conceive of a system for doing so that could be equally fair to both classes of carriers. III

The problem for the Commission, however, is that if it moved toward some type of uni-

fied system for examining both incumbent LEC and wireless competitive ETC costs, this might

help mitigate inconsistencies with the competitive neutrality principle but would inevitably lead

to other significant problems. As AT&T has noted, "[s]imply inputting wireless costs into wire-

line [mechanisms] generates anomalous results that do not meet policy goals."ll2 AT&T explains

that a principal reason for these anomalous results is that many factors relevant to wire1ine carri-

er cost data (e.g, per-line and per-customer sensitive costs; study area specific cost data; the

maintenance of accounts on a functional basis) do not have comparable analogs in the case of

wireless carTier cost data. III The simplest (and most equitable) solution to this dilemma is to

avoid it altogether by retaining the identical support rule.

2. Numerous and Substantial Problems Would Plagne Any Effort by the
Commission To Devise Cost Accounting and Reporting Requirements
for Wireless Competitive ETCs.

In addition to the threshold problems with cost accounting and reporting requirements

that U.S. Cellular has discussed in the previous section, specific components of the COlmnis-

sion's proposal generate a host of additional problems. These are addressed in the following sec-

tions.

13\ Alltel has observed timt, "in order for any proposal to use embedded costs for wireless carriers to be equitable
and competitively neutral, USF payments based on a wireless carrier's embedded cost study would need to be de­
termined in a manner that parallels tile approaches used by the rural ILECs as closely as possible." AUte! Letter,
Attachment at 22.

132 AI& I Letter at 2.

I3J Id at 2-3
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a. System of Accounts.

The COlmnission seeks comment on whether it "should develop a system of accounts for

competitive ETCs, including wireless carriers, that mirror the Part 32 rules applicable to incum­

bent LECs.,,134

The fact that wireless competitive ETCs currently are not subject to Part 32 presents sig­

nificant difficulties with the Commission's proposal. There would be a mismatch between the

shucture and requirements of Part 32 and the accounting practices and classifications used by

most wireless competitive ETCs. Either the Commission would need to adapt Pmi 32 to accom­

modate the financial accounting environment of the wireless competitive ETCs (which would be

tantamount to not using Pmi 32 at all), or the wireless competitive ETCs would be forced to

adapt their accounting methods and practices to fit within the Part 32 regime .. Such an exercise is

an example of the nature and extent of burdens that wireless competitive ETCs would face if the

Commission were to impose a cost accounting and reporting regime.

The Commission's proposal regarding the adoption of Part 32 accounting for competitive

ETCs also warrants the further COlmnent that such a step would bring with it the prospect of the

COlmnission's imposing a rate-of-return regulatory system on competitive ETCs Traveling

down such a regulatory path would not be consistent with the pro-competitive mandate of the

Act or with COlmnission policies designed to promote market entry by non-dominant, competi­

tive wireless carriers.

b. Projecting Wireless Competitive ETC Subscriber'ship.

One aspect of the COlmnission's cost accounting and reporting proposal is particularly

emblematic of the difficulties that would be engendered if the agency were to eliminate the iden­

tical support rule .. Specifically, the Conm1ission explains in the Identical Support Rule NPRM

134 Identical Support Rule NPRM at para 15

46



that, "[b]ecause a competitive ETC may have few or no lines when it first receives its ETC de-

signation, perfonning a calculation of per-line support at the initial time of market entry likely

would result in a considerable upward bias in the resulting support amount,,135 The Commis-

sion's possible solutions only tend to illustrate the enormity of the problem:

We .. seek comment on whether a competitive ETC should be required to
project its subscribership for some future poiut in time when performing its cost
submissions To the extent that we require such subscribership projections, we
seek comment on how far into the future a competitive ETC should be required to
project (e.g., 3 years, 5 years). We also seek comment on whether, and when, it
would be appropriate to switch fi-om projected future subscribership to actual sub­
scribership.136

Does the COImnission intend to prescribe lUles that would govern the way in which wireless

competitive ETCs must project their future subscribership? How would the Commission identifY

and select the criteria necessary to ensure the accuracy of the projections? Would the carriers'

projections be subject to regulatory review and approval? Would the carriers bear the burden of

establishing the reasonableness of their projections? Would the carriers be subject to reimburse-

ment requirements and penalties if the Commission later determined that their line projections

were understated?

In addition to these specific issues that the Commission would need to resolve, the agen-

cy's acknowledgn1ent of this quirk in its proposal to impose an embedded cost regime on wire-

less competitive ETCs also provides another illustration of how far the repeal of the identical

support lUle would lead the Commission away from the principle of competitive neutrality. Bas-

ing incumbent LEC support on actual line counts, while basing "start up" wireless competitive

ETC support on projected line counts, would not be competitively neutraL That is, an under-

projection of lines could inflate cost recovery (to the competitive disadvantage of the incumbent

135 Identical SupPOll Rille NPJUd at para 21
136 Id
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LEC) while over-projection could depress cost recovery. The Commission would be faced with

the administrative burden of overseeing wireless competitive ETC line projections in an effort to

minimize competitive disadvantages that would almost inevitably result from the need to use

projected line counts.

c. BenchmaI'ks for Competitive ETC Support,

The Commission proposes that, for competitive ETCs providing service in rural study

areas, a cost per loop would be developed for each competitive ETC for each incumbent LEC

study area that it serves, and then support would be determined by comparing a competitive

ETC's cost per loop to the national average cost per loop for incumbent LECs developed by the

National Exchange Carrier Association pursuant to Section 36613 of the COlmnission's

Rules. 137

The problem with this approach is that it bases wireless support on wireline costs, a prob-

lem the COlmnission identifies as the reason for eliminating the identical support rule. Detennin-

ing of the level of a wireless competitive ETC's cost support based upon a comparison with a

nationwide benchmark of average costs per loop that is developed without any inclusion of wire-

less costs would not be competitively neutraL IJ8 To the extent there are differences in average

costs between wireless carriers and wireline carriers, basing wireless competitive ETCs' high-

cost support exclusively on a national benchmark derived from wireline carrier costs (and then

capping wireless support when it exceeds the wireline carrier) could not be competitively neu-

traL 139 To cure this problem, any benchmark system established by the Commission must, at a

minimum, ensure that wireless costs in rural areas are compared to wireless costs in urban areas.

137 Id at para. 20

138 See Alltel Letter, Attachment at 23

139 Alltel points out timt the way to solve this problem would be to reinitialize ti,e nationwide benchmark, but this
would require all wireless carriers (not jnst wireless competitive ETCs) to carry out embedded cost studies "The
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The problem with the Commission's proposed approach would be exacerbated by a fea-

ture contained in the WiCAC Proposal relating to what ARA calls the "wireless IntraMSA Ra-

tiO:,140 The ratio would be used in connection with comparing wireless competitive ETCs' sur-

rogate loop costs to the national average cost per loop, The ratio measures traffic (based on mi-

nutes of use) within an MSA compared to total traffic in the study area involved,

The problem arises if a wireless competitive ETC does not have the capability to measure

its traffic on an MSA or study area basis, If this is the case, then the WiCAC Proposal would

simply apply a "default ratio" that would have the effect of cutting the competitive ETC's loop

costs in half U.S. Cellular agrees with AT&T's conclusion that the effect of the ratio proposal

would be "to artificially reduce wireless carriers' costs, but not rural LECs' costs, in a manner

more likely to exclude wireless ETCs from receiving supporL,,141 Such a result would not be

competitively neutral,

d. Ceiling on Competitive ETC Per-Line Support.

The COlmnission asks for comment regarding whether it should impose a cap on the

amount of per-line high-cost support that may be received by competitive ETCs, voicing the

view that "[a]dopting a ceiling for competitive ETCs at the level of incumbent LEC support

could avoid rewarding competitive ETCs for being inefficient and reduce incentives for competi-

tive ETCs to inflate their costs ,,142

Although there may be a certain logic to the Commission's proposal, the difficulty is that

this logic exists only within the confines of the Commission's ill-conceived proposals to repeal

absurdity of this nevertheless logical outcome further demonstrates the problems with any attempt to apply ILEC
based USF standards to wireless carriers" Id.

140 WiCAC Proposal at 16 (proposed Part 54, Section 54..l200, oftlle Commission's Rules).

141 AT&T Letter at 4

142 Identical Support Rule NPRM at para 25
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the identical support rule, to shift competitive ETCs to a support mechanism based on their em-

bedded costs, and to impose cost accounting and reporting requirements on competitive ETCs.

A better approach would be to retain the identical support rule as the mechanism for dis-

bursing high-cost funds to competitive ETCs. The identical support rule removes any incentive

for competitive ETCs to inflate their costs, because inflated costs do not "reward" competitive

ETCs with high-cost disbursements, but rather make it more difficult for them to compete in of-

fering services in rural and other high-cost areas The identical support rule - unlike the Com-

mission's proposal to impose an embedded-cost regime on competitive ETCs

tive ETCs toward more efficient operations.

e. Geographic Disaggregation.

drives competi-

The Commission seeks comment on whether "it will be necessary to disaggregate each

competitive ETC's cost by relevant competitive ETC service area, and by the relevant incumbent

LEC study area, wire center, or disaggregation zone.,,143 This issue of geographically disaggre-

gating wireless competitive ETCs' costs reveals another glaring problem with the Commission's

proposed effort to impose a cost accounting and reporting regime on wireless carriers.

There would be two ways to approach the problem. A solution suggested by the Commis-

sian - dividing wireless carriers' costs into the incumbent LECs' study areas, wire centers, or

disaggregation zones - would be an extremely difficult undertaking for the wireless carriers to

accomplish. Given the fact that "[m]any, if not most[,] wireless carriers do not maintain their fi-

nancial records on a state-by-state basis much less by study area,,,144 major changes would need

to be made by the wireless carriers in order to comply with the Commission's proposed disag-

gregation requirement On the other hand, if wireless serving areas were used as the basis for

].IJ Identical Support Rule NPRM at para 16

].14 AT&T Letter at 2-3
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computing wireless competitive ETCs' costs and disbursing high-cost support, the Commission

would be confronted with the problem of how to do this in a competitively neutral manner, given

the mismatch between the wireless carriers' serving areas and incumbent LECs' study areas" 145

As part of its discussion of geographic disaggregation, the Commission also seeks com-

ment on "how to best ensure that a competitive ETC does not inflate the costs being allocated to

high-cost areas as compared to lower cost areas for which the competitive ETC may not be seek-

ing support.,,146 The need for the Commission to ask this question merely serves to underscore

further the shortcomings of the agency's proposal to repeal the identical support rule and replace

it with the burdensome and inefficient cost-based regulation"

L Local Switching Support

The Commission proposes to eliminate local switching support ("LSS") for wireless

competitive ETCs, because "LSS "" includes a number of assumptions regarding switching

costs, such as the economies of scope and scale, that are not likely to be accurate for competitive

ETCs,,147 The Commission proposes instead that "competitive ETCs would be permitted to re-

ceive high-cost support only for their local loop-equivalent costs, to the extent such costs can be

shown to be high_cosL,,148

A threshold problem with the Commission's proposal is that it has no basis in Commis-

sion precedent and is not consistent with statutory requirements or the agency's own policies that

all support should be sufficient, explicit, and portable" The Commission made LSS fully portable

145 AlItel Letter, Attachment at 22"

146 Identical Support Rule NPRM at para" 16

147 Ie! at para 24

148 Jd" (emphasis added)
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in the USF First RepOlt and Order, finding that doing so "would aid the entry of competition in

rural study areas.,,149

In addition to these fundamental problems with the Commission's proposal, it also raises

the question of what happens to costs associated with Mobile Telephone Switching Offices

("MTSOs").. Although it would seem unlikely that the Commission would intend to exclude

MTSO-related costs in connection with the calculation of high-cost support, the agency does not

explain whether these costs would be treated as local loop-equivalent costs (the only type of

costs for which wireless competitive ETCs would be permitted recovery under the Commission's

proposal)150

g. Interstate Access Support; Interstate Common Line Support.

The Commission tentatively concludes that competitive ETCs should no longer receive

Interstate Access Support ("lAS") or Interstate Common Line Support ("ICLS"), reasoning that,

since competitive ETCs "are able to recover their revenues from end users and have no need to

recover additional interstate revenues from access charges or fi'om universal service,,,151 allowing

competitive ETCs to receive lAS or ICLS "is inconsistent with how competitive ETCs recover

their costs or set rates." 152

The Conunission's rationale for proposing to cut off lAS and ICLS funding for wireless

competitive ETCs conflicts with the statutory requirements that explicit universal service sup-

1'9 USF FilSl Report alld Order, 12 FCC Red at 8944 (para. 311). See Federal-State Joillt Board all Ulliver:sal Ser­
vice, CC Docket No, 96-45, Order on Remand, Further Notice ofProposed Rulemaldng, and 1I1emorandum Opinion
alld Order, 18 FCC Red 22559, 22617 (para. 99, n 357) (2003) (noting that the Commission has made "federal
high-cost support availahle or 'portable' to all ETCs on a competitively- and tedmologically-neutral basis")

150 See Alltel Letter, Attachment at 21

151 Identical Support Rille NPRM at para 23

152 Id
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port l53 must be fully portable, so that line-based "support flows to the .. canier [that] is incur-

ring the economic costs of serving that line ...,,154 and that no caniers are competitively disad-

vantaged by the mechanisms disbursing support. 155 The treatment of lAS and ICLS funding

should be clear-cut:

If the [lAS and ICLS] revenue represents universal service support and is funded
by universal service contributions, it must be portable, Conversely, if it is not uni­
versal service, then there is no justification for providing the guaranteed revenue
stream to the ILECs (or any other class of carrier), and these funds should be
eliminated altogether156

For these reasons, the Commission should refrain from adopting its proposal to cut off lAS and

ICLS funds, just as it should decide not to adopt its proposal to repeal the identical support rule,

Some commenters have stated that lAS and ICLS are merely "access charge replace-

ment" and that wireless caniers should not receive funding from such mechanisms because they

were not receiving access charge payments before the establishment of these funds. 157 This view

fundamentally ignores the fact that lAS and ICLS funds represent explicit high-cost support that

was removed from access so that two critical goals could be accomplished: First, wireline cam-

ers would be better able to compete against unsubsidized caniers who could undercut them. And,

second, support would be made explicit and portable to competing carriers so that the playing

field in rural areas would be leveled, 158

153 The Act states tl,at universal service support "should be explicit and sufficient to achieve the purposes of tllis
section [Section 254]" 47 US.C § 254(e).

154 USF First Report and Order, 12 FCC Rcd at 8932 (para. 287)

155 Jd at 8801 (para. 47).

156 Alliance of Rural CMRS Carriers, Alltel, Centennial Communications Corp" CIlA, Dobson Cellular Systems,
Inc, Ex Parte Filing in CC Docket Nos 96-45 and 01-92, Oct 9,2006, at 2

157 See CentnryTel, Inc, Ex Parte Filing in CC DncketNos. 96-45 and 01-92, Sept 13,2006, at I

158 See Mul/i-Associa/ion Group (MAG) Plan for Regulalion ofIn/er:s/a/e Sen,ices ofNon-Price Cap Incumben/ Lo­
cal Exchange Carriers and lnterexchange Carriers, Federal-Slale Joint Board on Universal Service, CC Docket
No 00-256, CC Docket No. 96-45, Second Report and Order and Further No/ice oj Proposed Rulemaking in CC
Docke/ No 00-256, Fifteen/h Repor/ and Order in CC Docket No 96-45, and Repor/ and Order in CC Docke/ Nos
98-77 and 98-166,16 FCC Rcd 19613, 19617 (para. 3) (2001):
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Instead of adopting its present proposals, the COlmnission should continue to adhere to

the policy rationale it articulated when it decided that per-loop equivalents of ICLS ar'e portable

to competitive ETCs, namely, that "[a]ccording to the principle of competitive neutrality adopted

by the Commission[,] universal service support mechanisms and rules should neither unfairly

advantage nor disadvantage one provider over another.,,159

h. Filing Cost Data with State Regulatory Commissions.

The Commission proposes that, if a competitive ETC's designation petition was approved

by a state regulatory commission, then the competitive ETC should file cost data with that com-

mission on an arrnual basis and should file line-count data on a quarterly basis. The competitive

ETC would not be permitted to submit its cost data to USAC until the data is approved by the

.. 160state commIsSIOn.

If the Commission decides to Impose cost accounting and reporting requirements on

wireless competitive ETCs, then the Commission itself should take full responsibility for review-

ing and approving the cost data for high-cost funding purposes. Given the fact that the high-cost

By simultaneously removing implicit support from the rate structure and replacing it witll explicit,
portable support, tllis Order will provide a more equal footing for competitors in the local and long
distance markets, while ensuring that consumers in all areas aftIle country, especially those living
in high-cost, fmal areas, have access to teleconununications services at affordable and reasonably
comparable rates. Tllis Order also is tailored to tlle needs of small and mid-sized local telephone
companies serving rural and high-cost areas, and will help provide certainty and stability for rate­
of-return carriers, encourage investment in rural America, and provide important consumer bene­
fits

159 Id. at 19678 (para 151) Moreover, when the Commission adopted an explicit interstate aecess universal support
mechanism to replace implicit universal service support, it required that the new support mechanism would:

provide support tllat is portable among competing carriers - if a competitor serves a supported
customer, the competitor will receive the interstate access support for timt customer. ,Thus"
we are able to serve tlle 1996 Act's dual goals of promoting competition in tlle telecommuniea-
tions marketplace and simultaneously preserving and advancing universal service,

Access Charge Reform, Price Cap Pel.formance Reviewfor Local Exchange Carriers, Low-Volume Long-Distance
U,el:5, Federal-State Joint Board on Universal Service, CC Docket No. 96-262, CC Docket No. 94-1, CC Docket
No 99-249, CC Docket No. 96-45, Sixth Report and Order in CC Docket No, 96-262 and 94-1, Repotl and Ordel'
in CC Docket No. 99-249, Eleventh Report and Order in CC Docket No 96-45, 15 FCC Red 12962, 13039 (para
186) (2000).

160 Identical Support Rule NPRJ,.[ at para. 13
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fund is a federal program that disburses federal dollars, it would be inappropriate for the Com-

mission to delegate cost data review functions to the state regulatory commissions, In addition,

such a step would place substantial burdens on state cOlmnissions as well as wireless competitive

ETCs, and would inevitably lead to conflicting precedents and decisions regarding the treatment

of cost data that would impose further burdens on wireless competitive ETCs and hamper the

efficient operation of the fund disbursement process,

III. A REVERSE AUCTION METHODOLOGY IS INCONSISTENT WITH THE
TELECOMMUNICATIONS ACT OF 1996 AND SHOULD THEREFORE BE
REJECTED.

In 200 I, the Commission stated, "[i]n the 1996 Act, Congress established principles for

the preservation and advancement of universal service in a competitive telecommunications en-

vironment,,161 Despite its clear policy direction to develop universal service mechanisms that

work in a competitive environment, the Commission has now tentatively concluded, without

providing a single citation, that the federal universal service mechanism should not be supporting

multiple competitors in areas that would be prohibitively expensive for one carrier to serve with-

out a subsidy 162 This unsupported conclusion f1ies directly in the face of Section 214 of the Act,

which states that the FCC shall designate multiple caniers in areas served by non-rural carriers

and may designate multiple caniers in areas served by rural carriers,163 Moreover, it contradicts

without explanation or factual underpinning, the FCC's prior decision that competition and uni-

versal service are dual goals that must be served equally, 164

J6I RTF Order, 16 FCC Red at 11252 (para. 14)

162 Rel'el:~'e Auctions NPRM at para. 10

J63 47 U SC § 214(e)(2); see also 47 USc. §§ 254(b)(3), 254(b)(5)

J64 USF First Repal1 and Older, 12 FCC Red at 8787-88 (para. 19),8791-92 (para. 25); see Federal-State Joint
Board on Universal Service, FalWard-Laaking Mechanism for High-Cost Support for Non-Rural LECs, CC Docket
Nos 96-45, 97-160, Tenth Report and Order, 14 FCC Red 20156, 20160 (para 3) (1999); Federal-State Joint
Board all Ullivelsal Service, Farward-Laal.illg Mechallismfar High-Cost Support lor Non-Rural LECs, CC Docket
Nos 96-45,97-160, Fijih Repal1 and Order, 13 FCC Red 21323, 21326 (para, 6) (1998)
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The Commission also stated, again without providing a single citation, that "a support

mechanism based on ... a carrier's. . forward-looking cost model provides no incentives for

ETCs to provide supported services at the minimum possible COSt.,,165 That statement contradicts

significant prior Commission pronouncements regarding the best way to provide support. For

example:

Support based on forward-looking models will ensure that support payments re­
main specific, predictable, and sufficient, as required by section 254, particularly
as competition develops. To achieve universal service in a competitive market,
support should be based on the costs that drive market decisions, and those costs
are forward-looking costs 166

And,

The Commission explained that support based on forward-looking economic costs
provides sufficient support without giving carriers an incentive to inflate their

fr · fr f"" . 167costs or to re am om e lrClent cost cuttmg.

A reader is left wondering what has changed that would cause the Commission to aban-

don substantial precedent, supported by tens of thousands of pages of research, white papers,

recOillillendations, and orders. Without a word of explanation as to why established support me-

chanisms based on forward-looking costs are not working, or cannot be improved, the COillillis-

sion proposes to implement single-winner reverse auctions in a marmer that would abandon

Congressional mandates that all markets are to be opened to competition and consumers in rural

ar·eas deserve comparable services at comparable prices as those available in urban areas.

Accordingly, U.S. Cellular opposes the Commission's proposal to use a single-winner

auction as a means of providing universal service in rural areas. It fails to uphold the Corllinis-

165 Reven;e Auctions NPRA1 at para, 11

166 USF Seventh Repotl and Order, 14 FCC Red at 8103 (para. 50) (footnote omitted)

167 RTF Order, 16 FCC Red at 11252 (para 15)
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sion's own goal of advancing the dual goals of universal service and competition and denies

Amelicans the very benefits that universal service was intended to deliver,

We provide below some more granular commentary on specific aspects of auctions gen-

erally and single-winner auctions specifically,

A. Single Winner Auctions Would Not Fit Within the Statutory Scheme for
Universal Service.

Below, we examine single winner auctions in the context of the universal service plin-

ciples set fOl1h in Section 254 of the Act 168

Section 254(b)(5) states that universal service mechanisms should be specific, predicta-

ble, and sufficient to preserve alld advallce universal service. Using single-winner auctions

might result in support being specific and predictable; however, it would not be sufficient to ad-

vance universal service in many rural areas,

Using a single-winner auction would only provide the supported services at affordable

rates if the Commission or the states actively regulated rates since competition would be

stifled. Regulating the rates of any wireless carrier, or worse OIl(V a wireless carrier that is all

ETC, is simply not an option and is contrary to the deregulatory statutory scheme for CMRS

providers. Nor is it a policy direction the FCC should be embracing at the very time that it is sys-

tematically deregulating rates for wireline carriers.

A single-winner auction would perpetuate a monopoly (or, a duopoly environment if a

separate auction is conducted for wireline and wireless technologies). It would forestall all of the

innovation currently seen in urban areas - such as flat-rated nationwide local service offelings

from large incumbent LECs. This is inferior to encouraging competitive entry and the natural

168 47 U SC § 254.
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price competition that comes with it Locking rural America into a single network would not ad­

vallce universal service - it would do precisely the opposite ..

In addition to rate regulation, presumably the Commission would have to impose on

ETCs obligations similar to those contained in Section 251 of the Act l69 in order to open up these

monopoly networks to other carriers who wish to enter without support through resale or Unbun­

dled Network Element ("UNE") platforms - as this would be the only viable way to provide

some minimal level of competition. That is assuming, of course, that the FCC effectively set

UNE rates at a level needed to provide an incentive for competitors to enter. A single-winner

auction would likely frustrate the FCC's policy move away from UNE platforms. Again, these

additional layers of regulation are the opposite of what the 1996 Act demands - that universal

service mechanisms help to deregulate the marketplace and promote competition for all Ameri­

cans, not just those living in urban areas.

Nor is there any indication that auctions would provide support that is sufficient to both

preserve and advance universal service.. It is critical to America's place in the world that modern

networks be constructed in rural areas The entire focus ofthe fund should shift toward extending

fiber builds for wireline broadband and mobile wireless networks so that rural consumers have

the same opportunities as those in urban and suburban areas to attract new businesses.

Auctions that result in a single winner would not promote the availability of reasonably

comparable services at reasonably comparable rates in rural areas .. This is the most critical of

universal service goals. Auctions would limit the ability of carriers to compete in many areas and

the benefits of innovation, service choices, and new technologies will be delayed or denied to

consumers in many rural areas. The much better course is to reaffirm the existing principle of

competitive neutrality by providing fully portable per-line support to all carriers willing to offer

169 47 USC § 251
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the supported services throughout a designated service area and by capping such support at a

level needed to provide consumers with similar choices in telecommunications services as are

available in urban areas,

In sum, single-winner auctions would not advance the universal service principles embo-

died in Section 254 of the Act as well as the current system, which provides equal per-line sup-

pOli to all competitive carriers in a competitively neutral fashion,

B. Auctions Cannot Be Conducted Uuless All Carriers Bid ou Ideutical Territo­
ries.

The Commission has previously found that irregular and oftentimes non-contiguous

incumbent LEC boundaries present a significant barrier to entry for competitive carriers, none of

which are licensed along incumbent LEC boundariesI7O In order for any auction scheme to be

competitively neutral, service areas must be defined for all carriers. An auction is not even feasi-

ble if competitors are not operating on the same plane - that is - bidding for the same thing.

Service areas would need to be small, defined for example along county boundaries, so that all

carriers bid on identical territory,

C. A Ten-Year Term for an Auction Winner Would Exacerbate the Problem of
Stranded Plant.

Any proposal to provide an auction winner with an exclusive term is problematic because

installed telephone plant is comprised of long-tenn assets that are generally fixed into the ground

(concrete, tower, T-l, microwave), and that have lengthy depreciation schedules. Dismantling a

network at the end of a term is not practicable. This "stranded investment" issue would be far

170 See USF First Report and Oldel, 12 FCC Rcd at 8879-80 (para 185) (finding tIlat service areas "simply struc­
tured to fit the contours ofan incumbent's facilities" would give incumbents an advantage over wireless carrier en­
trants)
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worse than the existing wireline problem, as much wireline plant in service today is decades old

and fully depreciated. 171

IV. THE COMMISSION SHOULD EXPAND FUNDING FOR BROADBAND.

Section 254(c) of the Act defines universal service to be an "evolving level of telecom-

munications services that the Commission shall establish periodically.,,172 Without question, the

FCC is empowered to add new services as modern technology evolves and consumers demand

new services With respect to the addition of any new service, the Commission must consider the

extent to which such service, (A) is essential to education, public health, or public safety; (B)

has, through the operation of market choices by customers, been subscribed to by a substantial

majority of residential customers; (C) is being deployed in public telecommunications networks

by telecommunications carriers; and (D) is consistent with the public interest, convenience, and

necessity

Without question, broadband service is essential to our Nation's educational mission. It

has been established beyond any reasonable doubt that access to broadband in schools is an es-

sential component of our Nation's ability to educate its population as needed to remain competi-

tive on the world stage.. Moreover, our Nation's public safety is substantially enhanced by access

to the Internet through a broadband platform, and in the case of widespread public emergency,

access to a mobile broadband platform.

In areas where broadband is available, a substantial majority of residential consumers are

now subscribing to broadband. Broadband subscriptions are limited only by price and availabili-

ty. Price constraints arise from a lack of competition and availability constraints limn a lack of

171 In addition, it is intuitively unwise to anoint one entity the winner and sole recipient of support for a IO-year pe­
riod, essenrially placing all ofrhe USF's eggs in one basket and giving the winner little or no incentive to perfonn
well to earn its exclusive stalus

172 47 USC § 254(c)
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high-cost support needed to extend broadband services out to rural and high-cost areas .. Provision

of high-cost support for broadband will help to increase access and drive prices down, benefit-

ting consumers substantially.

There is also no question but that broadband services are being deployed in public tele-

communications networks by telecommunications carriers. Virtually all telephone and cable

companies offer broadband service throughout their networks on a COlmnon carrier basis. Wire-

less telecommunications carriers are deploying data networks that qualify under today's broad-

band standard (200 kbps) and many are already deploying high-speed networks that significantly

exceed that standard.

Finally, when one focuses on potential uses of high-cost support to benefit consumers it

is obvious that supporting broadband would be consistent with the public interest, convenience,

and necessity. Robust broadband networks are a key to consumer welfare and our Nation's abili-

ty to compete on the world stage. The United States should not ever be in the middle of the pack

when it comes to supplying its citizens with the tools needed to compete for jobs, or providing

critical infrastructure needed to attract employers to rural areas, many of which have abundant

numbers of qualified workers.

Our research indicates that broadband in rural America is less available than in urban

areas, it is more expensive, and throughput speeds are slower. 173 By providing high-cost support

for broadband services, the FCC can provide significant incentives for private industry to con-

struct high-speed networks in many rural and high-cost areas, spurring competition, lower prices,

and increasing uptake of broadband. Once a consumer has access to a broadband pipe, of any

technology, the voice services that are today supported will obviously be available, either

173 See FCC, High-Speed Services for Inlernel Access Slallis as oj JlIne 30, 2007 (reI. Mar 2008) at Table 18
("High-Speed Subscribership Ranked by Population Density") See also Exhibit 6, attached
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through the carrier supplying the broadband pipe, or through a number of Voice over Internet

Protocol providers that a consumer may access independently,

In sum, access to a broadband pipe is something that consumers have capitalized on in

extraordinary fashion, developing new businesses and improving on existing business models

The lack of access to broadband in rural and high-cost areas is impeding consumers in those

areas from taking advantage of these new tools in the same way as people are able to in urban

areas, We can think of few uses for high-cost support more vital to the continued growth and de­

velopment of our Nation's economy, or a better contributor to public health and safety, than the

ability of rural consumers to access broadband,

V. CONCLUSION.

The Commission should retain the identical support rule because the rule plays a critical

role in promoting competition in rural and other high-cost areas, In doing so, the rule also ad­

vances the statutory goal of universal service by ensuring that high-cost funds will be used effi­

ciently to expand the availability of telecOIllil1Unications services in rural and other high-cost

areas that are comparable (in price, features, and quality) to services available in urban areas,

Elimination of the rule would give an unfair advantage to incumbent LECs, thus contradicting

the pro-competitive policies reflected in the Act and in the Commission's principle of competi­

tive neutrality, and also underrnining policies aimed at preserving and advancing universal ser­

vice,

A single winner reverse auctions mechanism should be rejected by the Commission be­

cause such a mechanism would not be consistent with the Congressional mandate that all tele­

communications markets must be open to competition, nor would single winner auctions produce

better results for consumers than funding mechanisms that disburse high-cost support based upon

forward-Iooldng costs,
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Finally, the Commission should exercise the authority Congress gave it to expeditiously

fund broadband so that consumers in rural and high-cost areas can have comparable access to

this vital tool that is today available in urban areas,

Respectfully submitted,

UNITED STATES CELLULAR CORPORAnON
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Steven M, Chernoff
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McLean, Virginia 22102
(703) 584-8678

Grant Spellmeyer
Director - Regulatory Affairs
United States Cellular Corporation
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EXHIBIT 1

Cost of Wireless Service



Per-Minute Cost of Wireless Service
(Including USF Contributions)

(1995-2007)

Sources: FCC, Trends in Telephone Service, Table 19" 17 (Feb.. 2007); Implementation of Sec­
tion 6002(b) of the Omnibus Budget Reconciliation Act of 1993 - Annual Report and Analysis of

Competitive Market Conditions With Respect to Commercial Mobile Services, WT Docket No"
06-17, Twelfth Report, FCC 08-28 (rei Feb.. 4, 2008), at para. 201 (Table 14)

(A) (B) (C)
YEAR AVERAGE CONTRIBUTION PER MINUTE COST TOTAL COST PER

REVENUE PER FACTOR (%)2J OF MINUTE ($)
VOICE MINUTE ($) CONTRIBUTION (A) + (C)

11 FACTOR ($) 3/
1995 04300

1996 03800

1997 0.3700

1998 02900 31625 00092 0.2992

1999 02200 3.0143 00066 02266

2000 01800 5.6980 00103 01903

2001 01200 68445 00082 01282

2002 01100 71625 0.0079 01179

2003 0.. 1000 87701 00088 01088

2004 00800 88000 00079 00879

2005 00600 105500 00074 0"0674

2006 00600 10.. 1750 00071 00671

2007 NA 109250

jj Data covers the last six months of each yeaL
?J The listed number for years 1998-2007 is an average of the four quarterly contribution fac­

tors

9! Calculated by multiplying the average revenue per minute (A) by the contribution factor (B)



EXHIBIT 2

Average Wireline Local and Long Distance Bills



Average Wireline Residential Local and Long Distance
Telephone Bills Plus USF Contribution Surcharge

$45.00
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Ili!I Average Local Telephone Bill

[] Average Long Distance Telephone BiW
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EXHIBIT .3

State of Maine

Facilities-Based Wireless Coverage Map



State of Maine
Facilities-Based

Wireless Coverage Map
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EXHIBIT 4

State of Oregon

Facilities-Based Wireless Covemge Map



State of Oregon
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EXHIBITS

Wireless Subscribership and Wireline Access Lines



---------------
TotallLEC and CLEC End-User Lines vs. Wireless

Subscribership: 1999-2006

250,000,000 /
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III Wireless Subscribers IIIILEC and CLEC End User Lines

TotallLEG and GLEG End-User Lines vs. Wireless
Subscribership: 1999-2006

PERIOD WIRELESS TOTAL ILEC AND
SUBSCRIBERS CLEC END

USER LINES

401999 86,047,003 189,397,096
202000 97,035,925 191,206,106
402000 109,478,031 192,432,431
202001 118,397,734 192,027,002
402001 128,374,512 191,570,800
202002 134,561,370 188,974,934
402002 140,766,842 189,250,143
202003 148,065.824 185,259,883
402003 158,721,981 182,933,281
202004 169,467,393 180,027,133
402004 182,140,362 177,690,711
202005 194,479,364 177,733,044
402005 207,896,198 175,160,940
202006 219,652,457 172,086,792
402006 233,040,781 167,504,016
202007 243,428,202 163,170.381

Sources: CTIA, Semi-Annual Wireless Industry Survey Results, January 1985 June 2007
FCC, Local Telephone Competition: Status as of June 3D, 2007 (rei Mar 2008), Table 1



EXHIBIT 6

DSL Offerings by Selected Rural Telecommunications Providers
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Exhibit 6-B

Arizona
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Exhibit 6-C

Arkansas
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Exhibit 6-D
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Exhibit 6-E
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Exhibit 6-F
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Exhibit 6-G

Missouri
Download

'" $8000 Speed
'"bO
~

$7000'".s::
u
~

$6000'" 0256 Kb"~
'"~ $5000 0512 Kb.5....
Vl

$4000 " 1024 KbCl
>.
:2

$3000 01.5 Mb~

"0
2:

$2000bO

"..,
~ $1000:l
u

'"a: $000

Chariton Valley Mark Twain Rock Port



Exhibit 6-H
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Exhibit 6-1

North Dakota
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Exhibit 6-J
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Exhibit 6-K
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Exhibit 6-L
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Exhibit 6-M
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Exhibit 6-N

DSL Offerings by Large Wireline
Providers
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Exhibit 6-0

Mobile Wireless Broadband Access
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