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I. Introduction

This matter has been refened to the Federal Communications Commission ("FCC") by

the U.S. District Court for the District of Kansas.! Pursuant to the Court's order, the State

Corporation Commission of Kansas ("KCC") hereby petitions the FCC under 47 CFR § 1.2 for a

declaratory lUling regarding the lawfulness of its procedure for certifying Kansas carriers' receipt

of federal universal service support under the Telecommunications Act of 1996 ("Act")? TIle

FCC should declare that states are not preempted from adopting reasonable procedures for

certifying Eligible Telecommunications Carriers' ("ETCs'''i receipt of funds from the federal

Universal Service Fund ("USF"), and that the KCC's procedure is lawful because it is based on a

pemlissible interpretation of Seetion 254(e) of tile Act.4

I USCOC ojNebraska/Kansas, LLC, RCC Atlantic 1n.c. v. The Kansas Corporation Commission,
et al., Memorandum an.d Order, Case No. 07-2527-JAR (D. Kan. Jan. 29, 2008) ("District Court
Order"). See Attachment I.

Z47U.S:C:§ ISlet.seq. (20061

3 Use ofthe teml "ETCs" in tlus petition is intended to lllclude all providers celiified by the KCC
as eligible for USF suppOli. Us,~ of the tenD "CEres" includes only competitive ETCs.

4 See 47 U.S.C. § 254(e) (2006).
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II. Background

Kansas is a mral, high··cost state that is served by a number of incumbent "rural"

telephone companies and one incumbent "non-rural" telephone company, Southwestern Bell

("SWB"). All Kansas mral telephone companies receive USF support under the FCC's rules.

However, although it serves many areas that are unquestionably rural in character, SWB is not

eligible under the FCC's regulations for USF suppOli. Under the FCC's rules, SWB's costs per

line must be averaged OVer both its rural and urban areas. On a statewide average basis, SWB's

costs do not exceed the FCC's benclmlark for support. Celiain competitive ETCs ("CETCs") in

Kansas provide service in both rural telephone company stndy areas as well as SWB study areas.

While CETCs are eligible for USF suppoli in areas served by rural telephoue companies, neither

CETCs nor SWB receive USF support for providing service in 111e non-rural SWB stndy areas.

TIle KCC addressed a potential competitive imbalance between SWB and Kansas CETCs

when amending its certification procedure for USF suppOli. The KCC adopted a· new

certification fonn, USF Certification Instructions for Cost RepOliing, in an order that followed a

collaborative review of the celiification process.5 On the form, all ETCs assign costs for

provisioning, upgrading and maintaining services and facilities for universal service to specific

study areas.6 CETCs may aIIoc.ate costs between suppOlied and non supported stndy areas for

services or facilities (e.g., cell towers) that serve both areas.7 In particular, the KCC will certify

costs for services and facilities outside a supported study area as long as those services and

5 In the Matter of Certification of Compliance with Section 254(e) of the Federal
TeleconmlUn.ications Act of 1996, and Non-Rural Carrier Certification of Urban/Rural Rate
Comparability, Order, Docket No. 05-GIMT-112-GIT, (reI. July 21, 2005).
6 see Attllcln1:Iellt II.

7 "Supported" areas are study areas where lllcunlbent rural telephone caITiers receive USF
support, and "non-suPPOlied" areas are stndy areas served by SWB which does not receive USF
suppOli.
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facilities are used for service inside a supported study area. In the end, ETCs must demonstrate

to the KCC that their investments and expenses for supp0l1ed areas justify the level of USF

sUpp0l1 that they are entitled to receive. The KCC will not certify CETC expenditures that are

made to benefit only SWB' s study areas.

There is a reasonable degree of flexibility built into the system. For example, the KCC

allows ETCs to CalTy forward investments and expenses for service in supported areas when they

expend more thall they al'e entitled to receive in a given year. In tIllS way, fue KCC encourages

ETCs to invest in high-cost areas and does not penalize them if their expenses are a little under,

or over, their USF support level for the year. The KCC's allocation method also encourages

rural investment by permitting ETCs to allocate a p0l1ion of expenses from an unsupported area

for USF sUpp011 certification if those expenses benefit a supported area. To date, the KCC has

certified every funding request in its entirety since establishing this certification procedme.8

On July 27, 2006, the KCC opened a new docket requiring ETCs to provide all required

infolTnation so that it could certify support for the following yeal·.9 AIlTel filed a Petition for

Reconsideration opposing the ce11ification procedure, claiming that the KCC could not exclude

CETC expenditures for SWB's study areas from the certification process. IO The KCC deilled

AllTel's petition, IJ but subsequently, opened a docket to reexamine the certification procedure. 12

B In September 2004, prior to the expanded certification procedure, the KCC declined to cel1ify
one rural LEC, Cass County Te.lephone. The one page self-certification affidavit in use at the
time was signed by Kelmeth Matzdorff who was under investigation by fue FBI, fue FCC, and
the KCC for allegedly defrauding the USF.

9 In the Matter of USF Certification for the Year 2007 in Compliance wifu Section 254(e) of the
Federal Telecommunications Act of 1996, alld Non-Rural Carrier Ce11ificate of Urban/Rmal
Rate Comparability, Order OpeningDoc:ket, DocketNb. 07-GlMT-025-GIT (tel. Ju1y27, 2006).

10 Pelilion/or Reconsideration, Docket No. 07-GlMT-025-GlT (filed Aug. 28, 2007).

II Order Addressing AliTe/'s Petition/or Reconsideralion, Docket No. 07-GlMT-025-GlT (reI.
Sept. 28, 2006).
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Based on the record in that docket, including evidence and legal briefs, the KCC upheld

the certification procedures and requirements in their entirety. 13 The KCC reviewed several FCC

rulings on USF support, including the First Report & Order/4 Seven.th Report & Order,ls 2005

ETC Order,16 and the Western Wireless Declaratory Ruling. 17 The KCC concluded that its

certification rules were consistent with the goals of universal service and key principles of

competitive neutmlity. The KCC also found that a CETC should not be permitted to utilize

expenses for SWB study areas to sUpp0l1 a finding that the company had utilized USF

appropriately, because SWB and CETCs competing for customers in SWB study areas do not

receive suppo11 for SWB-al'ea customers.18 TIle KCC also concluded that it had the authority to

12 In the Matter of a Review of the Commission's Federal USF Certification Requirement to
Remove All ExpellSes and Investments by Competitive Eligible TeleconU1mnicatiollS Carl'iel's in
a SoutIlwestern Bell Telephone, L.P., Study Al'ea from the Competitive Eligible
Teleconununications Carrier's Justification of Use of High Cost Federal USF Support, Order
Opening Docket, Docket No. 07-GIMT-498-GIT (reI. Nov. 21, 2006) .
13 See In the Matter of a Review of the Commission's Federal USF Certification Requirement to
Remove All Expenses and Investments by Competitive Eligible TelecolTI11llU1ications Carriers in
a SoutIlwestern Bell Telephone, L.P., Study Area from the Competitive Eligible
Teleconununications Carrier's Justification of Use of High Cost Federal USF Support, Order.
Docket No. 07-GIMT-498-GIT (reI. Aug. 9,2007) ("KCC Order"). (Attachment III).

14 KCC Order at ~ 23 (citing In the Matter of Federal-State Joint Board on Universal Service,
Report and Order, CC Docket No. 96-45, FCC 97-157 (reI. May 8, 1997) ("First Report &
Order"».

IS Id. at ~ 24 (citing In tile Matter of Federal-State Joint Board on Universal Service, Seven.th
Report & Order, CC Docket No. 96-45, FCC 00-119 (reI. May 28, 1999) ("Seventh Report &
Order"».

. 16 Id. at ~ 26 (citing In the Matter of Federal-State Joint Board on Universal Service, Report and
Order, CC Docket No. 96-45, FCC 05-46 (reI. March 17, 2005) ("2005 ETC Order"».

17Id. at 1 24 (citing Inthe Matter ofFederal-State Joint Board on Universal Service, Western
Wireless CorporationPetitiOll for Preemption of an Order of the SOUtIl Dakota Public Utilities
Commission, Declaratory Ruling, CC Docket No. 96-45, FCC 00-248 (reI. Aug. 10, 2000)
("Western Wireless Declaratory Ruling'».

18 Id. at 1'23-29.
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establish celtification procedures under section 254(e) of the Act and section 54.313 of the

Commission's rules. 19

On October 29, 2007, USCOC of Nebraska/Kansas, LLC ("US Cellular") and RCC

Atlantic, Inc. ("RCC"), wireless CETCs that provide service in Kansas, challenged the KCC

procedure in the U.S. District Court for the District of Kansas.20 Appellants claimed that the

KCC was preempted from adopting a rule prohibiting CETCs from using USF for SWB

exchange areas. TIle KCC asked the Distlict Court to stay the case and refer the matter to the

FCC on primary jurisdiction grounds?l On January 29, 2008, the Court agreed to refer the

matter to the FCC, concluding that the preemption issue had "broad policy implications" and was

"better suited for detemlination by the FCC. ,,12

III. Discussion

A. States Have the Power to Develop Reasonable Procedures, Consistent with the
Aet, for Certifying Compliance with Section 254(e)

In Section 254(e) of the Act, Congress required ETCs to use USF support for specific

purposes: for the provision, maintenance and upgrading of services and facilities for universal

service?3 The FCC adopted rules requiring states to celiify annually that each ETC in the state

will use suppOli for these intended purposes.24 To carry out this responsibility, states have the

authority to adopt reasonable procedures, consistent with Section 254(e), for certifying

compliance.

19 1d. at ~~ 31-36, 51 (citing 47 C.S.C. §254(e) and 47 C.F.R. § 54.313).
20 COlUplaint for Declaratory and Injunctive Relief, filed hy USCOC of Nebraska/Kansas, LLC
and RCC Atlantic, Inc., in the U.S. District COUli, District of Kansas (filed Oct. 29, 2007).
21 Defendant's Motion 10 Sirike, (filed Jan. 14,2008).
22 District Court Order at Pl'. 4-5.
23 See 47 U.S.C. § 254(e) (2006)

24 See 47 C.F.R. §§ 54.313(a) and 54.314(a) (2006).
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Both Congress and the FCC anticipated that federal and state govermnents would work

together in administering the muversal service program. Congress gave states specific power

Ullder Sections 253(b) and 254(f) of the Act to adopt w1iversal service rules consistent with

certain legal requirements. Also, the FCC depended on the states to monitor ETCs' expenditmes

ofUSF SUppOlt in their jurisdictions to ensure compliance with Section 254(e).

The Commission gave states this power and responsibility to ensure the integrity of the

USF.25 As part of this process, the FCC afforded states discretion to define uses ofUSF SUppOlt

permitted under Section 254(e),z6 It explained: "[a]s long as the uses prescribed by the state are

consistent with Section 254(e), we believe that states should have the flexibility to decide how

carriers use SUPPOlt provided by the federalmechanism.'.27

The FCC further anticipated that states would adopt procedures for evaluating ETCs' use

ofUSF SUppOlt:

...we anticipate that states will take the appropriate steps to accoUilt for the
receipt of federal high-cost support and ensure that the federal supp0l1 is being
applied in a manner consistent with section 254, and then celtify to the

25 See e.g., In the Matter of Federal-State Joint Board on Universal Service; Multi-Association
Group (MAG) Plan for Regulation of h1terstate Services of Non-Price Cap Incumbent Local
Exchange Carriers and Interexchange CalTiers, Fourteenth Report and Order, Twenty-Second
Order on Reconsideration, CC Docket No. 96-45 and Report and Order, CC Docket No. 00-256,
FCC 01-157, 16 FCC Rcd. 11244 (reI. May 24, 2001) ("Fourteenth Report & Order").

26 See In the Matter of Federal-State Joint Board on Universal Service, Ninth Report and Order
and Eighteenth Order on Reconsideration, CC Docket No. 96-45, FCC 99-306, 14 FCC Rcd
20432 (reI. Nov. 2, 1999), at 'If'lf 95-96, ("Ninth RepOlt and Order"); see also, In the Matter of
Federal State Joint Board on Universal Service; Promoting Deployment and Subscribership in
Unserved Areas, Including Tribal and Insular Areas, Twelfth Report and Order, Memorandum
Opinion and Order, and Further Notice ofProposed Rulemaking, CC Docket No. 96-45, 15 FCC
Rcd 12208 at'lf 93 (reI. June 30,2000) ("Tweifth Report and Order").

27 Ninth Report and Order at 'If'lf 95-96; see also, In the Matter of Federal-State Joint Board 011

Universal Service, Schools and Libraries Universal Service SUPPOlt Mechanism, Rural Health
Care Support Mechanism, Lifeline and Lillie-Up, Order, CC Docket 96-45, CC Docket 02-06,
WC Docket 02-60, WC Docket 03-109, FCC 05-178 (Oct. 14,2005) ("Katrina Order").
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Commission that federal high-cost suppOli received by non-rural carriers in their
states is being used appropriately.28

States could adopt procedures to account for costs and expenditures related to universal service

so that they could certify compliance. 11ms, states' adoption of celiification procedures is

.consistent with the Act, and FCC Orders.

Courts have upheld stat(,s' power to impose similar requirements on ETCs' receipt of

USF support. In Texas Office ofPublic Utility Counsel v. FCC ("TOPUC"), the 5th Circuit Court

of Appeals held that states may apply additional eligibility requirements for designating carriers

as ETCs so that they may qualify for USF support.29 11le KCC's USF ceJ.iification procedure

serves a similar function. Speeifically, it adds another "hoop" that Kansas ETCs must jU111P

tlu'ough in order to receive USF support. The FCC should affirm states' lights to establish

reasonable procedures to certify ETCs' use of USF support consistent with the Act.

B. The KCC Certification Procedure Is Based on a PeJ'missible Interpretation of
Section 254(e)

The FCC should declare that the KCC's celiification procedure is lawful because it is

based on a permissible interpretation of Section 254(e). The KCC only celiifies carrier

expenditures for the study areas that are eligible to receive USF support under the FCC's federal

high-cost SUppOli mechanisms.

The federal high-cost support mechanisms provide USF support to achieve Congress's

goals in Section 254(b)(1) and (3) - to ensure rates in high-cost rural areas are affordable and

reasonably comparable to rates in urban areas.3° Both the rural and non-rural high-cost

mechanisms provide funds only where carriers' costs exceed celiain national cost averages. As

the FCC explained, high-cost suppOli is intended to be "an explicit subsidy that flows to areas

28 Ninth Report & Order at ~ 54.

29 See Texas Office q!Public Utility Counsel v. pc.c., 183 F.3d 393, 417-419 (5th Cir. 1999).

30 See First Report & Order at ~ 2; Ninth Report & Order at ~ 5.
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with demonstrated levels of costs above various national averages.',3! The federal mechanisms

direct USF sUpp0l1 to study areas with costs above the national average, as defined by specific

fonnulas and methods in its rules.

The KCC adopted its procedure to defme proper uses of USF sUpp011 in compliance with

Section 254(e). By requiring carriers to identify expenses and expenditures separately for

supp011ed areas, including costs incuned in a non-supported area that benefited a supp0l1ed area,

the KCC ensured that it would certify support for the calTiers' study areas the FCC had deemed

eligible. Thus, ilie KCC procedure fUl111ered affordable, reasonably comparable rates and

universal service in the specific study areas that the FCC had targeted for support.

The KCC's interpretation of Section 254(e) is consistent with the FCC's application of

that statute in its Katrina Order.32 In the Katrina Order, the FCC approved the use of USF

SUpp01t to assist with hun'ican,: reconstruction efforts in areas that had not previously been

eligible for high-cost support.33 TI,e FCC explained iliat HUlTicane Katrina had transformed

much of the Gulf Coast region into "an area like a high-cost area. ,,34 It described the action as a

"clarification of the use restrictions in our rules" and explained that the order would "provide

high-cost carriers with ilie flexibility to use some of their support to assist disaster restoration.,,35

TIlUS, in the Katrina Order, the FCC expected support normally to flow only to can·jers' study

areas eligible for support, and fdt it necessary to grant a waiver to pennit support to be used in

other areas.

31 2005 ETC Order at ~ 55.

32 Katrina Order, supra, at n. 26.

33 Katrina Order at ~ 1.

34Id. at ~ 55.
35 Id.
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C. The KCC's Decision Adopting the Procednre was a Lawfnl Exercise of State
Authority under the Act

The KCC's decision to adopt its USF certification procedure was a lawful exercise of

state authority under the Act. The KCC properly calTied out the FCC's intent in directing states

to certify USF suppOli for ETCs in their jurisdiction. The KCC's procedure meets the standards

ofboth Sections 253(b) and 254(f) of the Act.

States have authority \U1der two key sections of the Act to adopt USF supp0l1

requirements. In Section 253(b), Congress gave states the power to impose, on a competitively

neutral basis and consistent with Section 254, requirements necessary to preserve and advance

universal service.36 Also, in Section 254(f), Congress gave states the power to adopt universal

service regulations, not inconsistent with the FCC's rules, to preserve and advance \111iversal

service.37 Under these sections, states have ample authority to adopt universal service

procedures to carry out their FCC-authorized certification responsibilities.

The KCC's procedure is a lawful exercise of authority under Section 253 (b) because it is

a competitively neutral requirement that advances universal service. Indeed, the KCC adopted

its procedme to make distribution of VSF support in Kansas more competitively neutral. The

KCC's intent was to "level the competitive playing field" between SWB and the CETCs

competing in SWB study areas. As the KCC said:

In reaching its decision, the Conunission finds it significant that no high-cost USF
supp0l1 is available to SWBT or a CETC serving a SWBT service area, regardless
of the rural nature of the area served. Applying the principles adopted by the
FCC, the Conunission finds it would be inconsistent with the principle of
competitive neutrality to allow a CETC to use USF support received for serving a
suppOlied area to justify investments and other expenditmes in non-supported
service areas. As a result, this Commission concludes that, even in SWBT areas
tllat otherwise appear to be rural, the concept of competitive neutrality does not

36 See 47 U.S.C § 253(b) (2006).

37 See 47 V.S.C § 254(t) (2006).
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allow the Commission to certify that USF high-cost support expended in a SWBT
study area is an appropriate use of USF high-cost suppOli?8

In its purpose and intent, the KCC procedure was consistent with the FCC's competitive

neutrality principle - that USF suppOli mechanisms and rules must neither nnfairly advantage

nor disadvantage one provider over another, and neither unfairly favor nor disfavor one

technology over another.39

The procedure meets the second prong of Section 253(b) as well - it advances universal

service goals consistent with Section 254. By certifYing support for study areas identified as

high-cost under the FCC's mechanisms, the certification procedure encourages carriers to make

wliversal service-related investments and expenditnres for areas that the FCC has found most

need subsidy. As such, the proeedure promotes affordable and reasonably comparable rates in

those areas consistent with Sections 254(b)(l) and (3).40

In a similar manner, the procedure meets the standards of Section 254(f). Since the KCC

procedure celiifies costs and expenditures for study areas deemed eligible wlder the FCC's high-

cost support lUles, it is certainly consistent with the FCC's universal service regulatory structure.

The KCC certification procedure also furthers the FCC's efforts to limit unnecessary or

inappropriate growth of the USF. More rigorous certification processes by states improve the

long-term sustainability of the Fund. Certainly, states' thorough review of ETCs' expenses and

investments should help control unnecessary growth of the Fund.

IV. Conclusion

For these reasons, the Conullission should issue a declaratory ruling upholding the KCC

procedure as a lawful and permissible interpretation of Section 254(e).

38 KCC OrdEr at ~ 29.

39 First Report and Order, ~~ 47-48 (establishing the principle of competitive neutrality).
40 See 47 U.S.C. §254(b)(l) and (3) (2006).

G:/10l113/18/00001609.00C 10



DATED this 16th day of April, 2008.

IslMartha J. Coffinan
Martha COffill811
Chief Advisory Counsel
Kansas Corporation ConU11ission
1500 SW Anowhead Road
Topeka, KS 66604·4027
Tel: (785) 271-3105
Fax: (785) 271-3314

IslColleen R Harrell
Colleen Harrell
Litigation Counsel
Kansas COllJOration COnlll1ission
1500 SW Arrowhead Road
Topeka, KS 66604-4027
Tel: (785) 271-3105
Fax: (785) 271-3314

G:/10ll13/1B!00001609.DQC

lsi Elisabeth H Ross
Elisabeth H. Ross
Birch, Horton, Bittner & Cherat
1155 COlmecticut Avenue NW
Suite 1200
Washington, D.C. 20036
Tel: (202) 659-5800
Fax: (202) 659-1027

11



CERTIFICATE OF SERVICE

I, Linda Street, secretary, hereby certify that a copy of the foregoing was served
this 16"' day of April, 2008 via U.S. first class mail, postage prepaid, upon the following:

Mark P. Johnson
Matthew L. Faul
Sonnenschein Nath & Rosenthal LLP
4520 Main Street
Suite 1100
Kansas City MO 64111

David LaFuria
Steven M. Chernoff
Lukas, Nace, Gutierrez & Sachs, Chtd.
1650 Tysons Blvd., Suite 1500
McLean VA 22102

G:/lOll13/18/0000174J.DOC



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

WC Docket No.

)
)
)
)
)

._---)

In the Matter of
Kansas Corporation Commission's
Petition for Declaratory Ruling Affirming the
Lawfulness onts USF Certification Procedure

KANSAS CORPORATION COMMISSION'S PETITION FOR DECLARATORY
RULING

ATTACHMENT I



Case 2:07-cv-02527-JAR-DJW Document 17 Filed 01/29/2008 Page 1->,>f 5

. kaw

IN THE UNITED STATES DISTRICT COURT
FOR THE DlSTRICT OF KANSAS

USCOC OF NEBRASKAIKANSAS, LLC,
RCC ATLANTIC, INC.,
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Vi.
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COMMISSION,THOMAS E. WRIGHT,
MICHAEL C. MOFFET, and JOSEPH: F.
HARKINS,

l>efendanfs.

)
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)
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)
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)
)
)

1<'IIr,.~ Oomi;......

FEB 07 2008
0IIi0e oIl.ItisIorIan eo....,

Case No. 07-2527·JAR

MEMoRANDuM AND ORDER

The COurt now ci>ilSidm def"endailts tile Kansas Cfujrotii1l0fj Comnrissiob ("KCC"),

Thomas E. Wright, Michael C. Moffet, and Joseph F. HarkiDs' Motion to Dismiss (Doc. 7).

Defendants asserts that plaintiffs have failed to state a claim for relief; or alternatively. the issues

should be referred to the Federal Communications Commission ("FCC") to be resolved. For the

reasons set forth below, the Court grants defendants' motion to refer the case to the FCC, aJid

denies the motion to dismiss.

Background

Plaintiffs USCOC ofNebraska/Kansas, LLC ("USCOC'') and RCC Atlantic, Inc.

("Rec;') are wireless telephone companies that provide wireless telephone service to rural areas

of the country. Under the Communications Act of 1934 ("Acf'), RCC and USCOC are eligible

telecommunications carriers ("ETC"), meaning that they qualify under 47 U.S.C. § 214(e) for

higb-cost support from the Federal Universal Service Fund ("FUSF'"). FUSF is provided to

ETCs that serve rural areas ofthe country, and is used to supplement monies associated with the
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maintenance and upgrading of such services in rural areas. Under the Act, ETCs milst meet

certain guidelines and are assessed by the KCC iri that regard. The KCC is empowered to

designate telecommunication carriers as ETCs for certain areas, and are under an obligation to

ensure that ETCs continue to meet those standards.

On 1uly 27,2006, the KCC approved a new form to be used by ETCs in submitting their

accrued. spending on serviCes in rural areas. Essentially, the KCC approved a new

reimbursement form used by ETCs to get money from the FUSF. One amendment to the form is

a new restriction on the use ofFUSF. According to the restriction, ETCs can no longer use

FUSF for areas in which there are Southwestern Bell ("SWB") exchanges; namely, ETCs would

receive no high-cost support fot expenditures in lural areas where SWB also provides service.

USCOC and RCC challenged the rule, claiming that it fros1rates the intent of Congress in

creating FUSF, and that the KCC's action is preempted by federal law. Specifically, USCOC

and RCC claim that the KCC is preempt,ed from passing such a rule by 47 U.S.C. §§ 332, 254,

253, and that the KCC's action violates K.S.A. § 66-1,143. They seek declaratory and injunctive

relief declaring the regn1ation invalid and prohibiting the KCC from enforcing the regulation. In

response, the KCC filed the instant motion to dismiss asserting that plaintiffs have failed to state

a claim, or in the alternative, that the ease should be stayed pending resolution by the FCC.

Motion to Strike

Defendants assert that because plaintiffs failed to timely respond to the motion to

dismiss, thelt response should be stricken in its entirety. Defendants filed their motion to

dismiss on November 26, 2007. ACcording to D. Kan. R. 6.1(d)(2), plaintiffs had twenty-three

days to respond. Nearing the deadline, plaintiffs and defendants agreed to an extension, and the

2
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Court granted the motion on December 17, 2007, extending the deadline from December 19,

2007, to December 20, 2007. Plaintiffs, however, did not file their response until December 27,

2007, a week after the agreed deadline. Defendants now seek to strike plaintiffs' entire response.

Under Federal Rule of Civil Procedure 12(£)(2), a court "may strike from a pleading an

insufficient defense or any other redundant, immaterial, impertinent, or scandalous matter [upon

aJ motion made by a party." Whether to grant a motion to strike is within the court's discretion

and is generally disfavored unless c1eariy warranted.' The Court should "usually deny'a motion

to strike unless the allegations have no possible relation to the controversy and may cause

prejudice to one of the parties.."' While the Court doeS not condone dilatory filing practices,

such it motion is not clearly warranted. And, in lightoftbe Court's disposition of the

defendants' motion in their favor and 1heir failure to show any prejudice to the late filing,

defendants' motion to strike is denied.

Primary JurisdictiOD DoctrlDe

As a threshoid matter, the Court will now consider defendants' motion to invoke the

doctrine ofprimary jurisdiction and refer this matter to the FCC. The purpose of the doctrine of

primary jurisdiction is to create a proper balance between the courts and administrative

agencies.' The doctrine is invoIced where claims t1iat are properly before the court are better

suited for the expertise and depth ofkilowiedge of the applicable agency.' "It is 'designed to

'Resolution Trust Corp. v. Scaletl)', 810 F. Supp. 1505, 1515 (D. Kan. 1992).

'Nwalrpuda v. Fa/ley's, .lmc, 14 F. Supp. 2d 1213, 1215 (D. Kan. 1998).

'Williams Pipe Line Co. \'. Empire Gas Corp., 76 F3d 1491, 1496 (lOth Cir. 1996).

'Ton Servs•• Inc. v. gwest Corp., 493 F.3d 1225, 1238 (IOtb Cir. 2007).

3
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allow an agency to pass on issues within its particular area ofexpertise before returning

jurisdiction to the federal district court for final resolution oftbe case.''''

In determining whether to invoke the doctrine, courts in this Circuit "consider whether

the issues offact in the case: (1) are not within the conventional experience ofjudges; (2) require

the exercise ofadministrative discretion; or (3) require uniformity and consistency in the

regulation of the business entrusted to 'the particular agency."' Each case is decided on its own

facts by looking to the purpOses of the doctrine and whether those purpoSes are served.7 If a

court does find that the doctrine is applicable, the issues are referred to the appropriate agency

and the case may either be stayed or dismissed without prejudice pending the agency's

resolution.8

In this case, there are Jew issues of fact; the essential claim by plaintiffs is one of

interpretation oflaw, an area prime for this Court Plaintiff makes claimB that the KCC's actions

are preempted by federal law. In their argument, plaintiffs point to three sections within the Act,

which they assert preempt any state law that would w()rk the c()ntrllI)' intent of C()ngress. Even

so, this case sbould be referred to the FCC for res()lution prior to this Court roIing because of the

broad policy implications assooiated with this issue.' Moreover, allowing the FCC to role on the

issue would promote uniformity in the interpretation of the law and would likely end the debate,

'Td. ('l.uoting WJlliams Pipe Line Co., 76 F3d at 1496).

'ld at li39.

7Td

'Td

'See Am. Auto. Mfr... A.... •• v. Mass. Dept afEnvIT.. Prot., 163 F.3d 74, 81 (1st Cir. 1998)(explainingthat
wl:en the m"att.er is primarily one ofstatutory interpretation, referral to agency may be geoera.11y advisable).
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ifany on this issue. And, finally, boih parties agree that the issue presented is one better suited

for determination by the FCC.'· As such, this case shall be referred to the FCC for determination

of the claims. Because the Cc,urt grants referral and stay ofproceedings, there is no need to

address defendants' motion to dismiss.

IT IS THEREFORE ORDII.RED THAT Defendants' Motion to Dismiss is DENIED;

Defendants' Motion to Stay Case Pending Resolution before the Federal Communications

Commission (Doc. 7) is GRANTED.

IT IS SO ORDERED.

Datedthis~day ofJanuary 2008.

Sf Julie A. Robinson
Julie A. Robinson
United States DistrIct Judge

'"Plaintiffs request1hat1h. KCC suspend itS ruling until tbe FCC resolves the dispute. The Court no1es that
plaintiffs have nOt filod a motion for al<:mporary restraining order ("TRO'~ lDlder Rule 6S(b). Therefore, without
meeting the heavy burden for a TRO, this Court CMlilot prevent the KCC from enforcing the new regulation.

5
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Attachment 7

Kansas Corporation Commission
USF Certification Instructions for Cost Reporting

(Attachments 2 through 6)
Every Eligible Telecommunications Carrier (ETC) is required to complete the fomls described
in these instruction as part of the annual certification process by the Kansas Corporation
Commission that the catTier is eligible to receive federal high-cost loop, local switching, ICLS,
safety net, a:t1d safety valve support pursuant to 47 C.F.R. 54.313 and 47 C.F.R. 54.3 14. Please
attach additional pages if necessary. If you have any questions, please call the
Telecommunications Division at 785-271-3142. Please provide the following infomlation on or
before August 24, 2007 for the certification for 2008:

1. Line Counts for Federal Universal Service Fund (USF) Supported Services
Provide the line counts by ineumbent local exchange carrier (ILEC) study area or wire
center by submitting the line counts as reported to National Exchange Carriers
Association (NECA) or Universal Service Administrative Company (USAC) for the
same year as the cost data is reported.

2. Attachment 2 and 3 - Report on the Use ofUSF Support Funding

a. Incumbent ETC Report Format
Attachment 2a, entitled "Test for USF Certification," is used by ILECs to report the use
of USF funds for the prior year. The prior year data is being provided to evaluate past
certifications provided by the compa:tlies. The report is a modified version of the cost
information submitted to NECA for high cost support. Amounts rep0l1ed should reflect
the amounts actually used to provide universal service in the supported areas for which
the support was paid.' Universal Service Support should be segregated by type ofUSF
support received. The Kansas Universal Service Fund (KUSF) amount is shown even
though the ETC certification is not currently applicable to KUSF. However, data is
being gathered for informational purposes since KUSF is similar to Federal USF and its
support must also be used to provide and maintain universal service. Attachment 2b is
all exarnple showing how to eomplete the form.

b. Competitive ETC (CETC) Report Format
Attachment 3a, entitled "CETC Test for USF Certification," is used by CETCs to report
the use of USF funds for the prior year. The prior year data is being provided to evaluate
past certifications provided by fue companies? Amounts reported should reflect the
arnounts actually used to provide universal service in the supported areas for which tile
support was paid.3 If no USF supp0l1 was received for the prior year, the company need

I Per 47 C.F.R. § 54.314, fedem! USF support, "will be used only for the provision, maintemUlce, and
upgrading of facilities and services for which the support is intended. II If investment... or expenses are for service
areas larger than the supported service areas, then allocations of the expenditures is required. See 2c Allocation
Methods.

2 If the company is a new ETC and did not provide self-certification for the prior year, data reports are not
required tllOugh tbe company may find it helpful to provide that infonnation to help substantiate the prior build
out that it has made into the supported areas.

3 Per 47 C.F.R. § 54.314, federallJSF support, "will be used only for the provision, maintenance. and
upgrading of facilities and services for which the support is intended." If investments or expenses are for service
areas larger than the supported service areas, then allocations ofthe expenditures is required. See 2c Allocation
Methods.
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Attachment 7

Kansas Corporation Commission
USF Certification Instructions for Cost Reporting

(Attachments 2 through 6)
only file a statement to that effect. Cost information is split by new investment
expenditures and expenses. This is compared to the amount of Universal Service Fund
support received. The Kansas Universal Service Fund (KUSF) amount is shown even
though the ETC certification is not currently applicable to KUSF. However, data is
being gathered for informational purposes since KUSF is similar to Federal USF and its
support must also be used to provide and maintain nniversal service. Attachment 3b is
an example showing how to complete the form.

The CETC Report on the Test for USF Certification includes a note that the company
should exclude the cost of transport between switches. This makes the reporting
consistent with the costs submitted by tlle Incunlbent ETCs. Once a call leaves the local
switch, it is on the interoffice network and costs for those facilities are not included. The
switch is the devise tllat provides dial tone and/or switching the call to the proper
location for tennination. This can be a smart remote with stand-alone capabiJity4 or
stand-alone/host switch.

c. Allocation Methods
The cost reports are trying to capture the cost to provide nniversal service. Certain types
of investments and expenses should be excluded. The FCC has deregulated some
services so costs for voice messaging and inside wire should be excluded. Universal
service does not include facilities only for data transmission, such as tlle DSLAM for
Digital Service Lines (DSL). Also lines or services that only provide data service do not
qualifY as universal service and expenditures for those services should be excluded.

The allocation of new investments and expenses may play an important role to properly
identifY the costs associated with the USF supported areas. Incumbent ILECs utilize a
series of allocation rules in the Separations process that aJ:e specific and documented.
However, even Incunlbent ETCs may encounter situations where only a portion of their
territory receives USF support.

CETCs, especially, may serve exchanges that are USF supported as well as areas that are
not USF supported. Some costs may be specific to the USF supported area, while others
may involve both areas. A number of valid methods are available to make tllese
allocations. Below is a list of examples that will nonnally be acceptable in making
allocations:
For outside plant (OSP) projects -the supported areas' allocations can be determined as
follow:

I. IdentifY tlle specific (:osts in supported areas and assign it as a qualified cost.
2. Determine the number of lines in the supported area versus the total lines served

by the facilities.
3. Detenlline the geographic area in the supported area versus the total area served

(this method is especially applicable to cellular towers).

4 A smalt remote with stand-alone capability is one that can still provide local calling even if its link to
the host switch is severed.
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Attachment 7

Kansas Corporation Commission
USF Certification Instructions for Cost Reporting

(Attachments 2 through 6)
4. Calculate the percent ofmiles on a cable that serves a supported areas versus the

total miles to all th,~ areas.
5. Calculate the percent of fiber strands or cable pair that go to a supported area

versus the total strands in service.

Expenses may be allocated based on the allocation detennined for investment.
Expenses may be allocated based on a percent of lines or customers in the supported
areas.
Maintenance expense may be allocated based on the number of items being maintained
that are in the supported areas.

Switching may be allocated using the following methods:
1. Calculate the percent of Minutes ofUse (MOU) for the lines in the supported

area versus all minutes.
2. Calculate the percent of lines in the supported area versus all lines served by the

switch.
3. Similar allocations could apply to circuit equipment used for switched access.

General rules to follow when deciding on the allocation method:
1. Allocations may be calculated by individual investment location, by region or for

the whole state.
2. Companies may decide which methods work best based on the accounting and

network infomlation they have available.
3. Methods can vary jur different types of investment or expense.
4. The method is one that is appropriate for the item being allocated (i.e. MOD

would be appropriate for a switch allocation but not for a loop).
5. The allocation is based on measurable data.
6. The method captures a reasonable cost of the investment and/or expense.
7. The company should maintain consistency in the allocation methods used from

year to year when providing data to the COlmnission. Tllis will avoid gaming the
system and provide the ability to make comparisons from year to year.

8. When a company changes an allocation method, it should be noted in the data
submission, complete with rationale explaining why this new method is more
appropriate. Also the company should provide a calculation of what effect the
new allocation would have on the prior year's report.

3. Attachment 4 - New Investments Utilizing USF Support in Supported Areas

a. Report Fonnat
For the prior year, usually a twelve-month period from January I - December 31, please

provide a description of the new investments in supported areas where the federal USF
support was used. Please use a format similar to the "Narrative for New Investment"
Report. The first example is for a wireless ETC and second example is for a wireline
ETC. It is acceptable to submit a mechanized report if it contains the essential
infonnation. Any projects over the threshold should be listed separately. Those projects
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Kansas Corporation Commission
USF Certification Instructions for Cost RepOliing

(Attachments 2 through 6)
less than the threshold should be combined into one or more line items. See 3b below
for the threshold.

EXAMPLE of Narrative for New Investment Report
EXAMPLE of a WIRELESS COMPANY

Amount
Used in the

USF
Cash Allocation Supported

n of Improvement Investmen % Notes Areas
t

B C D E F=CxD

,and fiber trunking, $300,000 70% [IJ $210,000

oftware Upgrade. $250,000 25% [2J $50,000

$550,000 $260,000

S

tio

weI

Town or Exchange
Descrip

A

20 miles West of Oakley New to
serving USF areas:

Levant, Winona, and
Russell Soras,

Wichita· Serves all Switch
customers in Kansas,

TOTAL

NOTES
[1J Percent of the service area that is USF supported on geography served,
[2J Percent of switch that is USF suppDlled based on lines served,

EXAMPLE of a WIRELINE COMPANY

Amount
Used in the

USF
Town or Exchange Cash Allocation Supported

Descriotion of Imorovement Investment % Notes Areas
A B C D E F=CxD

Buffalo, Quincy Toronto Replaced OSP with digital line $1,250,000 100% [IJ $1,250,000
carrier and fiber feeder

Eureka thru Hamilton, Fiber ring from remote $800,000 50% [2] $400,000
Quincy, Yates Cntr, terminals to remote switch in

Chanu~,Fredonm,Fall Eureka,
River & serves USF areas:
Buffalo, Toronto, Altoona,

Benedict, and Covviffe,
TOTAL $2,050,000 $1,650,000

NOTES
[1] All the exchanges in this project are USF supported,
[2] Percent of lines served by the fiber ring in the USF supported exchanges.
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Attachment 7

Kansas Corporation Commission
USF Certification Instructions for Cost Reporting

(Attachments 2 through 6)
The objective of this report is to identify that new investment is being spent to benefit those in
USF supported areas. Listing individual exchanges that will benefit will help meet this purpose.

b. Threshold - For companies spending less than $IOM in new projects in Kansas, use
$200,000 as the project threshold. For companies spending $lOM or more, use $500,000
as the project threshold. It is acceptable to provide more detail than the threshold
requires if it helps identify which supported areas are receiving benefit.

4. Attachment 5 - Report on the Use of KUSF Support Funding in SWBT Exchanges

The inf0l1l1ation and instructions for Attachment 5 is the sanle as Attachment 4 except
that the purpose is to describe the use of KUSF SUPPOlt in SWBT exchanges. ETCs that
receive KUSF for SWBT exchanges should complete this report.

Additional questions on the allocation process may be referred to the KCC Staff, see
nwnber at the top of these instructions.

5. Attachment 6 - Annual Certification of Requirements Imposed by the Commission in
Docket Number 06-GIMT-446-GIT

Provide the information as requested on the attachment and attach additional pages, as
necessary.

For question 5, wireline carriers need to certify compliance with the Commission's
quality of service requirements and wireless calTiers need to certify compliance with the
CTlA Code. ILECs do not need to complete questions 1 and 7.
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