3 3

FILED/ACCEPTED

Before The
Federal Communciations Commission APR 21 2008
Washington, DC 20554 L
Federal Communications Commission
Office of the Secretary
In the Matter of )
)
Telephone Number Requirements for ) WC Docket No. 07-243
IP-Enabled Services Providers )
. )
Local Number Portability Porting Interval ) WC Docket No. 07-244
And Validation Requirements )
)
IP-Enabled Services ) WC Docket No. 04-36
)
Telephone Number Portability ) CC Docket No. 95-116
)
CTIA Petitions for Declaratory Ruling on )
Wireline-Wireless Porting Issues )
)
Final Regulatory Flexbility Analysis )
)
Numbering Resource Optimization ) CC Docket No. 99-200
REPLY COMMENTS OF

TELECOMMUNICATION SYSTEMS, INC.

Kim Robert Scovill H. Russell Frisby, Jr.

Senior Director Government Affairs Fleischman and Harding LLP
TeleCommunication Systems, Inc. 1255 23" Street, N.W.

275 West Street Eighth Floor

Suite 400
Annapolis, MD 21401

Washington, DC 20037

——— ]




represents a continuation of the FCC’s attempt to ensure that users of interconnected

VoIP services have access to the same types of capabilities that other users have because
“consumers’ expectations for these [interconnected VoIP] services trend toward their
expectations for other telephone services.”* This effort began when the FCC required
interconnected VoIP providers to supply 911 emergency calling capabilities.'’ Adequate
number portability cannot be assured if questions remain regarding access to E91 1
capability;'® likewise interconnected nomadic VoIP Service Providers cannot be sure that
the FCC’s E911 requirements can be met in all cases unless VPCs have access to ESQKs.
The inability of VPCs to do so represents a potential threat to public safety that mlélst be

addressed.

1. YPC Service Is Critical If Interconnected Nomadic VolIP Service Provnders
Are To Have E911 Capability

TCS is one of the two primary providers of VPC services which provide 99% of
all call routing instructions to interconnected nomadic VoIP service providers and ALI
data delivery to Public Safety Answering Points (“PSAPs”). ESQKs are critical
components of VPC technology. One of the main purposes of a VPC is to providei call
routing instructions to the VoIP service provider's softswitch so that E911 calls can be
routed to the appropriate PSAP. The means by which the correct PSAP is commuﬁicated
from the VPC to the sofiswitch is through the use of ESQKs. Each ESQK represer:rcs a

different PSAP. Currently, VPCs obtain ESQKs without restriction, and “pool” thbm to

Y 1d. q11.

1 1d. q53.

16 This position also finds support in the Comments of Comcast Corporation, filed herein in response to the
Notice, where it argues, albeit on a different matter, that the Commission should take steps to ensure that
consumers do not lose access to E911 during the porting process. See Comments of Comcast at 18.




be shared by multiple VPC soft switches. Typically, approximaiely ten ESQKs ate
assigned per PSAP, so that ten different calls from a variety of interconnected VofP
service providers can be processed simultaneously. Without access to ESQKSs, the VPCs
will be obligated to use ESQKSs provided by the VoIP service providers. |

Today, VPCs obtain ESQKSs via two primary methods. In most areas of the

country, the ILEC has assumed the responsibility for managing the assignment of ESQKS.

and the VPCs obtain ESQKs from it. In other areas, the ILEC has eschewed mandgement
of ESQKSs. In those localities, the existing VPCs formed a consortium to self-assign and
jointly manage ESQKSs and have continued to do so as a recognized existing issuing
authority. Subsequently, the FCC created the Interim Routing Number Authority i(IRNA)
and empowered NeuStar to operate it subject to various FCC conditions, including those
set forth in the Navin Letter, and NANC rules.

Grant of the proposed waiver will not have a limiting effect on numbering :
resources because the ESQKs are “non-dialable” numbers and should not really bé
considered numbering resources.!” TCS does not provide voice or other end-user
telephone-type services. Instead, TCS provides VPC service based on the NENA 12

Model pursuant to which it neither provides the voice path nor interconnects with the

y
t

PSTN.
Moreover, the VPC approach can play a more general role with regard to LNP In
its comments, the National Emergency Number Association (“NENA”) encouraged the

FCC “to consider the use of the VoIP Positioning Center (“VPC’) solution in placé today

17 For example, no reporting is required for ESQKs because the FCC has held that since the category of
“available numbers™ is a “residual category,” carriers were not required to report such numbers, See Report
and Order and Further Notice of Proposed Rulemaking, In the Matter of Numbering Resource
Optimization, CC Docket No. 99-200. 15 FCC Red 7574, 7600 n. 99 (2000).




for VoIP customers for 9-1-1 routing” and as a means 10 “help resolve the Touting issue

that all N11/800-type services face today.”!®

IL. There Is No Need To Apply Part 52°s Certification Requirement To VPCs

There is no basis for applying the provisions of 47 C.F.R. § 52.15(g)(2)(i) as a
pre-condition for ESQK eligibility as was done in the Navin Letter. The state
certification requirement upon which Mr, Navin relied was designed to address the:
question of how CLECs should obtain numbering resources—which is not at issue: here.

Although States do have an interest in ESQK utilization, state certification ;is not
required to address the states’ concerns. CLEC state certification procedures, while
appropriate for true “numbering resources” for the PSTN and to provide a legal basis for
the negotiation of Interconnection Agreements, are not designed to determine the
suitability of a VPC. The state CLEC certification process also often contemplates the
filing and approval of a retail tariff, for end-user customers, and/or a wholesale tar:iff, for
use by other carriers. This tariff process is not suitable for a VPC.

VPC state certification in fifty-one jurisdictions is impossible due to CLEG
regulations in some states that prohibit certification for entities such as VPCs that %10 not
provide dial tone to retail customers, do not have retail tariffs, and other state speci;ﬁc

requirements.”® In the alternative, interconnected nomadic VoIP service providers!

'8 Comments of NENA at 7. For its part, the National Association of Regulatory Utility Commissioners
(“NARUC”) suggests that non-certificated service providers could be given access to numbering resources
under proper circumstances, Comments of the National Association of Regulatory Utility Commissioners
at 10. In such a circumstance, it would make no sense to grant PSTN numbering resources to non—CLEC
certified VoIP providers and to deny ESQXKs to non-certificated VPCs such as TCS.

1 In fact, the Bureau’s recent Recommended Decision in the Bright House proceeding would lead to the
conclusion that VPC service is neither “telecommunications” nor “telecommunications service.”




themselves would be forced to become certificated in all jurisdictions—a task which at a

minimum would delay VoIP E911 deployment and strain ESQK resources.

As recent history demonstrates, those VPCs that have attempted to gain CLEC
certification have met with mixed results because various jurisdictions have taken |
conflicting good faith positions (based on differing state laws and regulations) reggrding
VPC certification. For example, the Public Utilities Commission of Ohio (“PUCO”)
refused to certify the VPC Intrado Communications Inc., as a CLEC on the ground: that
“its telephone exchange activities are restricted in scope and, thus, do not extend to the
level of a CLEC.”® Instead the PUCO established a new designation known as a
“competitive emergency services telecommunications carrier.”?! In Virginia, Intrado has
had difficulty negotiating an interconnection agreement because Embarq does not
recognize it as a “carrier” and, as a result, Intrado has had to file a petition with thé FCC
seeking to arbitrate the issue.??

In TCS’ case, state certification would add little. TCS is a public company: which
has demonstrated the required level of integrity and has obtained CLEC registration in at
least one state. Moreover, it already provides nationwide VPC service. TCS’ VP(:3
service does not require the typical type of interconnection. It is provided from se\?/eral
locations, and is interstate in nature. Consequently, to the extent that any review olif a

VPC’s qualifications is appropriate, it should be done at the federal level and not oh a

state-by state basis. TCS does agree, however, with NARUC’s concerns regarding the

Recommended Decision, In the Matter of Bright House Networks, LLC et al., v. Verizon Calzfornza Inc., et
al,. 17 12-13, DA 08-860 (April 11, 2008).
2 pinding and Order, Jn the Matter of the Application of Intrado Communications, Inc. to Provide :
Competitive Local Exchange Services in the State of Ohio, 71 Public Utilities Commission of Oth Case
%\110 07-1199-TP-ACE (Feb. 8, 2008).

Id.
22 Petition of Intrado Communications of Virginia Inc., In the Matter of Petition of Intrado
Communications of Virginia Inc, WC 08-33 (filed March 6, 2008).




need for resource reckpients to conply with fhe reporting requirements of the Part 52

numbering rules and commits to complying with all applicable reporting requireménts.23

III.  The Application Of Part 52°s Certification Requirement Would Place ,

A Strain On Numbering Resources, Result In A Delay In VoIP Deploymen
And Negatively Impact Upon Public Safety

At present, TCS has been able to self-administer a sufficient number of ESQKS to
meet the E911 requirements of its clients. In the long run, however TCS might not be
able to acquire and manage ESQKs for shared use among its interconnected nomadic
VolIP service provider customers. The negative consequences and disruption to the
emergency service capabilities of VoIP providers would be significant if this were to
occur. Interconnected nomadic VoIP service providers would be required to immejdiately
seek certification in all fifty-one jurisdictions and obtain their own ESQKs. This would
create confusion and delay VoIP E911 deployment. It would potentially exhaust the
reservoir of assignable ESQKs and would be contrary to NENA recommendations.;
Moreover, it would require each PSAP to test with dozens (or hundreds) of |
interconnected nomadic VoIP service providers that might never actually use the E|S QKs
assigned to them. '

These concerns are not inconsequential. Although it is impossible to addreiss the
question of the impact of VPCs on number conservation with complete precision, TCS’

concerns are based on the following estimates which it believes are sound:

B See NARUC Comments at 10.
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1. For the purpose of this analysis TCS has assumed that there are approximately

1,300 interconnected nomadic VoIP service provide:rs24 and 6,100 PSAPs .
nationwid-e.25

2. Based on industry practice TCS estimates that at least 2 ESQKs would be
required by every interconnected nomadic VoIP service provider to deployto
every PSAP in order to manage E911 calls.

3. Therefore, without VPCs to aggregate ESQKSs, nomadic interconnected VoIP
service providers would need up to 15,860,000 ESQKs (1300 x 6,100 x 2) to

deploy to all PSAPs.*®

4. In contrast, a VPC is typically assigned 10 ESQKs per PSAP so that 10 different

calls from a variety of VoIP providers can be processed simultaneously.
Consequently, 2 VPCs would need only 122,000 ESQKs to deploy to all PSAPs
(2 x10x 6100).
As these estimates demonstrate, TCS believes the number conservation benefits
involving the use of 122,000 ESQKs versus the use of almost 16 million ESQKs a:%e
clear. |
The public safety benefits of using VPCs as ESQK aggregators are also eviident.

On an average day, TCS routes over 100,000 E911 calls without difficulty. The

2 For various reasons, it is impossible to develop a completely accurate count of the number of
interconnected VoIP service providers. For example, according to Packetizer “with all of the VoIP
providers popping up all over the world these days, we gave up trying to compile a complets list of.all
those companies ourselves—there are just too many! By some estimates, there are more than 2000,
companies that can rightly claim to be VoIP service providers.” '
http:/fwww . packetizer.com/ipme/service_providers.html

2 According to NENA’s 9-1-1 Fast Facts there are 6083 primary and secondary PSAPs.
hitp:www.nena.org/pages/Content.asp? CID=144&CTID=2

% To give some sense of perspective, the recent March 2008 FCC Report entitled “Numbering Resource
Utilization in the United States” notes that carriers filing FCC Forms 502 reported that only 627 million
telephone numbers have been assigned to end users. In this context the figure of 16 million ESQKS is
significant.

11




disruption, confusion, and even danger to our national E911 system that would be

involved in forcing over 1,300 interconnected nomadic VoIP service providers to obtain,

test, and maintain 16 million ESQKs argues powerfully in favor of TCS’ simple and
easily granted Waiver request.

The negative impact that the Commission’s position could have was recenﬂ:y
recognized by The Association of Public-Safety Communications Officials-International
(“APCO”) in a Position Statement it posted on Aprill6, 2008. APCO indicated in part

APCO International is concerned that some providers of VoIP .

Position Centers (VPC) may have to discontinue services to VoIP Service

Providers (VSP) if they are denied access to pseudo Automatic Number '

Identification (p-ANI) codes.

APCO International respectfully requests that the Federal :

Communications Commission (Commission) fully examine the impact of '

a decision to deny VPC access to p-ANI codes and its affect on the ability i

of public safety answering points (PSAP) to locate VoIP 9-1-1 callers ' ‘

using current VPC services.

APCO International believes that if VPCs are forced to discontinue :
services to VSPs VoIP consumers may be at risk when calling 9-1-1.7

TCS believes that APCO is justified in its concern that consumers may be at risk if VPCs
are forced to discontinue (or are unable to begin to offer) E911 services to VoIP setvice

providers. It is imperative that the Commission act in the affirmative on the Petitio;n.

IV. TCS’ Waiver Meets The Conditions Set Forth In The Navin Letter
TCS is in compliance with the Navin Letter’s waiver conditions. Itis a pubglic

company subject to multiple levels of financial and managerial regulatory oversight by

21 TCS and HBF Petition to Waive Part 52 of Commission Rules Position Statement, APCO Government
Affairs http://www.apcointl.org/new/government/positionstatements.php (April 16, 2008) '
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state and federal authorities. As a member of all national public service organizations®,

it maintains its VPC operations to the highest industry standards in compliance Wiﬂil
continuing membership standards of these emergency services organizations. TCS:pays
all relevant emergency service fees regarding its operations, and its customers subject to
USF remit per requirements applied to them. Therefore, TCS satisfies the waiver |
conditions foreseen in the Navin Letter and should be accordingly eligible to receive p-

ANI resources.

V. If State CLEC Certification is Required, Obtaining One State Certlficatlon
Should be Adequate for a Waiver

TCS has obtained CLEC certification in Florida, Tennessee, Texas and
Washington. However, as noted above, TCS is confident that universal CLEC
certification is not achievable. Nonetheless, for purposes of a waiver petition, the '
Commission may hold that CLEC certification in one state is adequate for satisfactiion of
the policy outlined in the Navin Letter. TCS’s Waiver Petition under such a scheme

should be granted.

VI. If Certification Of Some Form Is Necessary To Justify A
Waiver, It Should Be From The FCC Or A National Public
Safety Organization

As explained above, CLEC certification is not the appropriate means by which to
determine the financial, technical, and or operational readiness of a VPC, and many

jurisdictions reject this responsibility. As an alternative, the FCC could establish a

28 TCS is a member of NENA, APCO, ComCARE, EENA, ESIF, and the E911 Institute as well as other
relevant organizations - http://wwwl.telecomsys.com/about/memberships/index.cfim
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simple waiver application process. This would permit fae FCC to monitor VPCs and
help preserve the integrity of the VPC emergency services marketplace.

As an alternative, some national emergency organizations have discussed tﬁe
establishment of national registration or qualification programs. As either a supplement
to or in lieu of, FCC registration, sanction by a relevant national public safety |
organization would serve as a reasonable alternative to individual state CLEC
certifications. If the Commission should decide that either of these proposals is
appropriate, it should take into account TCS’s existing ongoing public safety
responsibilities and grant TCS a temporary waiver for unrestricted access to p-ANI

resources pending TCS’s qualification pursnant to a new waiver qualification scheme.

VII. The TCS Waiver Petition Is Unique And Should Be Acted Upon

TCS’ waiver petition is unique and should be acted upon by the Commission.
The fact that the FCC did not address other waiver petitions in this proceeding® sﬂould
not preclude the Commission from addressing TCS® Waiver Petition. Likewise, tﬁe FCC
should not be deterred by the fact that VPCs do not contribute to the universal servfice
mechanism.,

TCS’ Waiver Petition is materially different from the other petitions becauée the
company is not seeking telephone numbers in order to provide voice service. Mon:eover,
if granted, the waiver would reduce the demand for p-ANI numbering resources (azs they
are classified today) while at the same time promote public safety and encourage the
continued growth of interconnected VoIP services. In its petition, Qwest |

Communications Corporation, acting on behalf of its IP-enabled Services Operations

% See Porting Order §20.
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(“QCC/TPES), has sought a waiver of Section 52.13(£)(2)() in order to obtain ielephone

numbers that QCC/IPES could use in providing VoIP services on a commercial basis to
residential, governmental, educational and business customers™ similar to the relief
granted SBCIS.”!

In contrast, TCS is not seeking traditional numbering resources in order to
provide commercial telephone service to end users. Therefore, as noted previously%, grant
of TCS’ request would in no way undercut the traditional distinctions that the
Commission has drawn between the rights and obligations of carriers versus those bf
non-carriers in connection with the provision of telecommunications and other
interconnected end user services.

The fact that VPCs do not contribute directly to the universal service support
mechanism should also not affect the outcome here. VPCs do not provide the type of
service which is typically subject to the universal service require:ment.32 Moreove%, since
both TCS’ wireless and interconnected VoIP service provider customers are required to
contribute, the grant of the proposed waiver will not impact upon universal service:

33

revenues.

Conclusion

In summary, the FCC should address the Waiver Petition filed by TCS because
both the FCC’s E911 and LNP efforts might be frustrated if interconnected nomadic

VolP service providers are not able to provide E911 capability for ported numbers

¥ Qwest Communications Corporation Petition for Limited Waiver of Section 52.15(2)(2)(i) of the i
Commission’s Rules Regarding Numbering Resources, (filed March 28, 2005). ‘

3! Porting Order at 20. !

32 See 47 CFR § 54.706, ;

3 If TCS were a carrier, which it is not, the revenues that it received would arguably be exempt as
“revenues from resellers” in that the revenues would be derived and from services provided to other entities
that were contributors to universal service support mechanisms and in essence resold.
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because TCS was unable to obiain BSQKs, and the continued deployment of
interconnected VoIP service might be delayed. The facts demonstrate that there is ho
need to change the current self-administration process because it works seamlessly;
Moreover, TCS is certified in at least one state. Therefore it would be appropriate for the
FCC to waive the provisions of Section 52.15(g)(2)(i) so that TCS is deemed to be%an
eligible user of ESQKs in all jurisdictions regardless of certification and is therebyé

eligible to receive numbering resources.
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Senior Director Government Affairs Fleischman and Harding LL
TeleCommunication Systems, Inc. 1255 23" Street, N.W.

275 West Street Eighth Floor

Suite 400 Washington, DC 20037

Annapolis, MD 21401

16




CERTIFICATY OF SERVICR,

I hereby certify that a copy of TeleCommunication Systems, Inc. Comments were
served this 21% day of April 2008 by electronic filing and e-mail to the persons listed
below., |

o Do

Gary D. Johnson

The following parties were served:
Via ECFS

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12™ Street, S.W.

Washington, DC 20554

Via E-MAIL

Melissa Kirkel

Wireline Competition Bureau :
Federal Communications Commission ;
445 12™ Street, SW ’
Washington, DC 20554 1

Melissa Kirkel@fcc.gov

Competition Policy Division

Wireline Competition Bureau

Federal Communications Commission
Room 5-C140

445 12" Street, SW

Washington, DC 20554
cpdcopies@fcc.gov

Best Copy and Printing, Inc. (BCPI)
Portals I

445 12" Street, SW

Washington, DC 20554
fec@bcepiweb.com

17




