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I. INTR.ODUCTION

I. In this F'ourth Report and Orq!,r, we,l s,el the C,ommission's cable horizontal ownership limit
to prohibit oable operators from ow$g or having'an attributable interest in cable systems serving more
than 30 peroent ofmultichannel vide,\) programming subscribers nationwide. Our decision implements
the statutory dltective 'iliat we impose.a limit desigued to ensure that no single cable operator or group of
operators, because of its size, can Unfairly impede' the' flow ofprogramming to consumers.lOur action
also responds to the court's concerns in Time Warner Entertainment Co. v. F'CC ("Time Warner If'), that
the Commission had failed adequately to justify the 30 percent limit.'

2. In establishing thl;' 30 percent cable horizontal ownership limit, we rely on a modified
"open field" approach to ensure that no single cable operator becomes so large that a programming
network can survive only ifthat operator carries it. To calculate a horizontal limit that meets this test, we
first determine the minimum number ofsubscribers a network needs in order to survive in the
marketplace and then estimate the percentage ofsubscribers a network ill likely to serve once it secures a

1 47 U.S.C. §533(f)(2)(A).

'Time Wamri/l!!ntertainment Co. v. FCC, 240 F.3d 1126 (D.C. Cir. zOOIH"1Yme Warner Il').
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~a~ge contract. lne resu\ting ca\cmation indicates that an open field of 70 percent and an ownership
IJmlt of30 percent are necessary to ensure that no single cable operator is able to impede unfairly the
flow ofprogramming to consumers. .,

3. 10 the Further Notice ofProposedRulemaking,3 we seek further co=ent on (1) whether to
retain the single majority shareholder attribution exemption, which currently applies to the cable and'
broadcast ownership rules; (2) whether, under the cable attribution rules, a limited partner may sell
programming to the partnership and retain insulation; and (3) whether the Commission should clarify
certain aspects of the cable Equity Debt (''ED'~ attribution rule,. as it did for the broadcast EquitylDebt
Plus attribution rule.' We also invite co=ent in the Further Notice on an appropriate channel
occupancy limit, because the record evidence so far is inadequate to allow us to set such a limit.

n. FOURTH REPORT & ORDER

A. Background

4. The Cable Television Consumer Protection and Competition Act of 1992 ("1992 Cable
Act") amended the Co=unications Act of1934 ("Act" or "Co=unications Act") to promote increased
competition in the cable television and related markets.s The 1992 Cable Act added structural rules
intended to address the consequences ofincreased horizontal concentration and vertical integration in.the
cable industry.6 Section 613(t) of the Act, added by the 1992 Cable Act, directs the Commission to
conduct proceedings to establish reasonable limits On the number of subscribers a cable operator may
serve ("horizontal limit") and the number ofchannels a cable operator may devote. to its affiliated
programming networks ("vertical," or "cbannel occupancy" limit).' A principal goal of this statutory

3 This is the Second Further Notice ofProposed Rulemaking with respect to certain aspects ofour attribution roles
and the Third Further Notice ofProposed Rulemaking with respect to the channel occupancy limit.

4 We ask that commenters submit comments regarding issues raised in the Further Notice ofProposed Rulemaking
only in MM Docket No. 92-264," MM Docket No. 94-150, and CS Docket No. 98-82. We terminate MM Docket
Nos. 87-154 and CS Docket No.. 96-85. MM Docket No. 87-154 concerned the Commission's previous cross
interest roles, which'have long,sinde been eliminated and replaced in part by the bright-line EDP attribution role.
The issues raised in MM Docket No. 87-154 have either been resolved or have been incorporated into MM Docket
No. 94-150, the Commission's hroadcast attribution review proceeding. See 199j BroadcastAttribution Notice, 10
FCCRCd 3606, 3'612-12 '11'119-10 (1995). In CS DocKet No. 96-85, the Commission initiated a rolemaking to amend
its niles to implamenl pro'visimis tEam1he Tel~c6mmllllic.tions Act of 1996. The issues addressed in that
rulemaking proceeding iir6 iulrela~'d .t~'~ matters ad~~sed In this Report and Order and Further Notice and either
hav~:been resolved oi"illeaIV,?rate'lJ;lilto si;parate \iroccedings. See Implementation ofCable Act Reform Provisions
ofTelecoinmunications'1lct of19!1a; tIS Efocket No. 96,85, Order on Reconsideration, 17 FCC Red 7609 (2002).
Accordingly, in the inteies~ofadrilillls.irafiVe effioiency, we are tepnirlliting these two proceedings. MM Docket No.
92-51 generallyreviewed the Commission's policies affecting investments in the broadcast industry and sought
camment on how attribution lI!fects,capital invesilnent and new'entry. While most ofthe issues raised in the
praceeding were incolUlarated in 111M Docket No. 94-150, there may be outstanding issues that have not been
resolved. Therefore; we are severing MM Docket No. 92-51 from this proceeding.

S Cable Television Consumer Protectianand Competi\ionAct oH992, Pub. L. No. 102C385, 106 Stat. 1460 ("1992
Cable Act"); H. R REP. 1'10.102-628 (1992) ("House Reporf'); Communications Act ofl934, 47 U.S.C. §§ lSI, et
seq.l!lCommunications.-Aof").

6 Id. § 613(t), 41 U.S.C. § 533(t).

, Id.. (l~Grderlli''''C1l.~(fectiv~",a,mp.etilion, the CoJJ;ll1:lissionshalJ ... conduct a proceeding, .. to prescribe
llQ1e~,ipetre~i\lio~~slllbJ,!$illg'~AA~naf>le limits"Ii q,e number ofoable subscribers a person is authorized to
re.eh\thtGPgh,e!iWe,'lYsJ~~WDe4~)tsuq'l,p~~Qn,.l>~ Wic~uch,person has an attributable interest [and] to
presJl6b.t1\;\1I~i\I,Qd.reil)lJJilii\l~es14blilllrilll! rellSQnable, limits on the ntnnber ofchaonels on a cable system that can
be oaeupieCi by':1l video .proJ!!'l\llUllet in'wl,rloh • cable operator has an.attributable interest ... "). .
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framework was to foster a diverse, robust, and competitive market iu the acquisition and delivery of
multichannel video programming.8

5. Congress intended the structur~io~~er~hip littrits of Section 613(1) to ensure that cable

operators did not use tbeir dominant position inthe multichannel video programming distribution
("MVPD") market; to impede unfairly the flow ofvideo programming to consumers. \0 At the same
time, Congress recognized that multiple system ownership could provide benefits to consumers by
allowiug efficiencies iu the administration, distribution, and procurement ofprogrammiug, and by
providiug capital and a ready subscn'ber base to promote the iutroduction ofnew progranuniug services. 11

6. The Commission first established a ~orizontal ownership limit iu 1993, fmdiug that a 30
percent limit would prevent the largest multiple system operators ("MSOs'~from gaiuiug enhanced
leverage from iucreased horizontal concentration, while also ensuring that they could take advantage of
economies of scale to encourage iuvestment iu new video programming services and deploy advanced
services.12 The Commission stated that a 30 percent horizontal ownership limit should protect agaiust
any single cable operator exerting undue power that could prevent the success ofnew video programmiug

, See S. REP. No. 102-9 (1991) ("Senate Reporf'); House Report at 27; see also 1992 Act § 2(a)(4), (b)(1)·(5); 47
u.s.C. § 521 (a)(4), (b)(1)·(5).

, Multichannel video progt'lllllllling distributors (''MVPDs'') include, but are not limited to, providers of cable
service, multichannel multipoint distribution service ("MMDS"), direct broadcast satellite service ("DBS If

), and
television receive-only program distribution services that make ''available for purchase by subscribers or customers,
multiple chaonels ofvideo programming." 47 U.S.C. § 522(13).

10 Communications Act § 613(1)(2)(A), 47 U.S.C. § 533(1)(2)(A). Congress directed that "[i]nprescribing rules and
regnlatio,ns ... the Commission shall, among other public interest objectives ... ensure that no cable operator or
grOup of cable operators can unfairly iropede, either because of the size of any individual operator or because ofjoint
actions by. a group ofoperators ofsufficient size, llie flow ofvideo programming from the video programmer to the
consumer ... ensure that cable oPerators afliliated with video programmers do not favor such programmers in
determining carriage on their cable systems or do not Wlfe.asoDably restrict the flow ofthe video programming of
such programmers to other video distributor ... take patji<;Uli!I" account of the market structure, ownership patleros,
and 9tliei"'lationships ofthe cabl.lClevis'on ~ustry, inqiuding the nature and market power ofthe local franchise,
~e jomtm.vnel's1llp ofoable, syste~. ~d video llr$~<#s"ll!!t~ ~~s types ofno~-equi~controllin~
mter~sts account fo~ lI1}Y effic~cl~~'li\Id other'be~ljts ~rID1g~tbe gamed throu~h ~creased ownership or.
colitrol make sucb"*" aod r~ll\!latjoif!l refleol the d);;;<lriJic nature pfthe commumcations marketplace ... not
iropo~~ limitat.iPl¥' whi~.ould b:i,r c~l>le,oper/ltors fro,m serving previously unserved rural are~s; and ... not iropose
limitations·which would jmpair the develQpment of.!liverse and high quality video programming." Communications .
Act~ 6i3(1)(21~A)-(G), 47 U:S.C. §533(t)(2)(A)-(G).

,_ •• • 1

II House Report'at 41; 43; see also,Senate Report at 27,.33. In prescribing its rules and regulations, the Commission
must "account for any efficienoies and other'benefits1hat might be gained through increased ownership or control."
47 U.S.C~ § 533(1)(2)(0).

J2'Implemltntation ofSeetions 11 and 13 ofthe Cabie Television 'Consumer Protection and Competition Act of1992,
Horizontal and Vertical OWnership Limits, Cross"OWnership Limitations, andAnti-traffickingProvisions, 8 FCC
Rcd 8565, 8567, 8577" 3, 25 (1993) (1993 Second Report and Order) (prohibiting cable operators from owning
systerns serving·more than 30 percent of all homes passed by a cable operator); see also id. at 8569,8582-84" 8,
37-42 (concluding that the 30 peroent limitrellresented a ,oareful balance between (1) limiting the possible exertion
by a "ablropera!Or,ofei<ceSSiVe~ketp1lwerJinlthO\=ase;,of'Vjaep pr"gramming; and (2) ensuring that cable
OPe11l10rS\l!<e-a~le to.expllIit""md.b<iAejjj~fr0niflh~eci>.. .' .' .es·ptlsiJz..·,neoessllry to·encourage investment in new video
p,P,gfl\lnibitljj ,te~1lIqgy,,1lindilre.d~pI0~~ntdfillfheFlli"d"anced iec~logies). The Commission also stated that it
intelid~dto revieiN·thelhq\iiz<liJ.!;l:llilJiit,ev~ five· Y$lj1""l'.iJi.:otder.to. determiJle whether it·was still reasonable under
·new market conditioIlll,'iuid;cI>4l'ihlit:llitliltrjeet .theJstate~dlp"*)l'obJeolives. ld. at 8583' 40.

, ~~. .'

4

I.



",
•

FCC 07-219

services or "unfairly impede the flow of video programming to the consumer."n
, 7. To better refl~ct changed mar~\f~4~p.~I~dallow for internal ~owth~ ~ubscriber~hip.
ill the 1999 Cable Ownershzp Order, the Co' sSlon reVlsi;a the 30 percent honzontallimit to pennlt a
cable operator to serve 30 percent of all MVPD subscribers rather than 30 percent of all cable homes
passed, as had been the case when the limit was first adopted." All the Commission observed, including
all MVPD subscribers rather than merely cable subscribers was equivalent to establishing a 36.7 percent
cable subscriber limit.IS It stated that the change was needed to reflect the growing impact ofemerging
non-cable MVPDs on the programming marketplace. 16 The Commission characterized its action as a
"significant relaxation of the rule," which retained the "theoretical underpinnings" of its original 30
percent limit while taking account ofmarketplace changes by revising the relev~tmarket defmition to
include all MVPD subscribers. I?

8. The Commission reasoned that cable operators at certain concentration levels, "either by
unilaterat, independent decisions or by tacit collusion," could effectively prevent programming networks
from entering or surviving in the marketplace simply by deciding not to carry a particular network,
thereby impeding the how ofprogramming to the consumer.18 Analyzing industry data, the Commission
estimated that a new cable programming network would need access to 40 percent of the MVPD
subscribers nationwide to be viable. A 30 percent limit, the Commission reasoned, would allow new
programming networks access to a 40 percent "open field" by preventing the two largest cable operators
from garnering more than 60 percent ofthe market." In this regard. the Commission explained, "even if
two operators, covering 60 percent ofthe market, individually or collusively deny carriage to a
programming network, the network would still have access to 40 percent ofthe market, giving it a
reasonable chance of fmancial Viability.,,20

9. Cable operators med a facial challenge to Section 6l3(f), contending that it violated the
First Amendment, but the court in Time Warner Entertainment Co. v. FCC ("Time Warner r') rejected
that argument. 21 With respect to the horizontal ownership limit, the court observed that Congress had
identified two important governmental interests at stake: (1) ensuring that dominant cable operators do
not "preclude new programming services from attaining the critical mass audience necessary to

13 1993 Second Report & Order, 8 FCC Red at 85711126 (citiIlg 47 U.S.C. § 533(f)(2)(A».

"Implementation ofSection 11 (c) .ofthe Cable Television Consumer Protection and Competition Act of1992
Horizontal Ownership Limits, 14 FCC Red 19098, 1910I (1999) (/999 Cable Ownership Order) see also
Implementation of11(c) ofthe Cable Television Consumer Protection and Competition Act of1992 Horlzonzal
OwnershipLimlts, 13 FCC Rcd 14462, 14464-65114 (1998) ("1998 Horizontal Reconsideration Order") (seeking
comment on possible revisions to \he ho<)zontal ownership rules lIIld the method by which horizontal ownership is
calculated).

15 ld.

16 1999 Cabie Ownership Order, 16 FCC Rcd at 19031.

17 ld.

" Id. at 19114-16111138-44.

". The 40 ~el))el).t "open ~eld" was bas~d ,\,'.' ~e CQ!J;11Uission~~ ~dings that in order to be viable, a new
.pro~g n~tw~~~ ~"1~1cces~ t~ apPlq~ij!e~y 1,5,20 lllllljpn s\lb.scnbers (~O perc~nt o~ the mark~t), and that,

. even ~th .suqh a~q~sS11!IJ!1S,;~nl.. x.:fjjI&Jl.r,i~t~fe ofaCl\lany",e~Q!'ing subscnbers g.ven lIer packagmg and
COI).S\Ullcr;prefe'len~e:",~ is'"~e~wa1dt.i\Oj'er-sfi~·braer, 14 FCC Rcd at 19114-18 ~~ 40-50.

2°1d. at 19119 ~ ~i3.

21 Time Warner Entertainment Co'-v. United States, 211 F.3d 1313 (D.C. Cir. 2000) ("Time Warner 1").

5
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survive";22 and (2) llreserving"di.versi.ty of infonnation available to the llublic.'>23 The courtullheld the
constitutionality of Section 613(f)(I)(A), fmding tha~ cable operators had "not demonstrated that the
subscriber limits provision is on its face eitli~t'llil.ha~e-s~lltt:'tir unnecessarily burdensome.,,2'

10. Cable operators subsequently challenged the Commission's specific horizontal limit. In
Time Warner II, the court did not vacate the 30 percent horizontal limit, but found that the record did not
adequately support that limit, and reversed and remanded to the Commission." Addressing the
Commission's open field approach, the, court found that the Commission lacked evidence that cable
operators would collude and that the Commission could not simply assume that cable operators would
coordinate their behavior in an anticompetitive manner.2' The court held that Section 613(£)(1)
authorizes the Commission in set a limit to ensure "that no single company could be in a position
singlehandedly to deal a programmer a death blow,,,27 but does not authorize the agency to regulate the
"legitimate, independent editorial choices ofmultiple MSOS,'02' Without evidence that two 'operators
might engage in joint anticompetitive conduct, the court concluded that the record would support a limit
of 60 percent using the 40 percent open field premise.2' The court cautioned that, in fashioning another
limit, the Commission must recognize that market power depends not only on market share but also on
the "availability ofcompetition."" ' '

II. The court suggested several ways that cable operators could unfairly impede the flow of
programming" which might form the basis ofa sustainable horizontallimit.31 The court explained that
the Commission might justify a limit by establishing that a single large cable operator acting alone could
act anticompetitively by "e7>Ctort[ing] equity from programmers or forc[ing] exclusive contracts ... while
serving somewhat less than [the market share] ... that would allow it unilaterally to lock out a new cable
programmer,'''2 It found, however, that the Commission had failed to offer any evidence or theory of
anticompetitive harm arising from the actions ofa single cable operator." Finally, the court criticized the
Commission's fmding that "[w]ith more MSOs making purchasing decisions, this increases the

22 Id. at 1319.

23 Id. at 1320.

2. Id.

2S Time Warner 11,240 F.3d at 1126. The court also reversed the Commission's 40 percent channel occupancy limit.

2' /d. at 1rio.
27 Id. at 1131.

2B Id. at 1135.

" Id. at 1132-33. The court fouod it unnecessary to re~oh the issue ofwhether the reoord supported the
Commission's premise that new programmers would need access to an "open field" of40 percent ofU.S.
subscribers. Id. at 1132.

30Id. at 1134 (emphasis in original).

31 /d. at 1133.

32 Id. We note that, in 1992, Congress ,instructel! the Commission to adopt rules prohibiting cable operators from
demanding equity in exchanlle for EaIl'iage. See 47 U.S.C &5~6; 47 C.F.~ § 76.1301. Despite these protections,
the court in Time Warner II recognized that "a single MilO, i1G~'aJijne rather tlian 'jointly,' might perhaps be able
to ~o $~. while serving ~Ome~lult lti~s~lh~.~O.~~o:nt ~fthe.lJ!ark~t (i.e.• !ess than the fi'actio~ that wou.ld allow it
umlaterilly to 19ck out ~ new cabllf pl'Qgrillmiler)He~lte \he CXlStence ofantitrust laws andspecific behaVIOral

,prohibitions enacted 'as part ilfthe 1l:992 Cable Act, .ee47 U,S.C. § 53'6, arld the risk might justify a prophylactic
limit [horizonta1'<,ap] uoder the"statute." Time Warnel'II, 240 Fjdat 1133.

33 Id. at 1132-34.

6
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likelihood that the MSOs will make different programming choices and agreater variety of media voices
therefore wiII be available to lbe public," holding lbat lbat lbe Commission may not, on lbe basis ofthe
diversity goal alone, adopt a limit lbat does mW,e,~ !l1!1''lfQ lbe availability ofat least two conduits
tbrough which programmers may serve an adequate number ofconsumers.'4 The court found that a cable
operator's size would constitute an unfair impediment to the flow ofprogranuuing if that operator were
the only viable conduit for programming "independent ofconcel1)S over anticompetitive conduct."'s

12. In response to Time Warner II, the Commission sought comment on the status oflbe
MVPD industry and various proposals for a new horizontallimit.36 The Commission specifically sought
information concerning the contractual relationships between programmers and cable operators in order
to establish lbe extent ofcable operators' market power and lbe effects ofmarket power on lbe quantity
and quality ofprogran3ming, as well as the effects ofmarket power on lbe programming costs of smaller
MVPDs.37 Commenters presented numerous arguments in response to lbe 2001 Further Notice, but lbe
record did not contain sufficient evidence to allow lbe Commission to set reasonable and sustainable
horizontal and vertical ownership limits."

13. In 2002, lbe Commission sought to obtain empirical data and infonnation by conducting a
progran3ming network surve~' and an experimental economics analysis,40 and it sought comment on '
theoretical analyses designed to detennine lbe relationship between bargaining power and buyer size in a
bilateral bargaining environment.41 The experimental economics analysis ("BKS Study") was designed
to detennine whelber changes in MVPD concentration might impede the flow ofprogran3ming to
consumers by creating potentially problematic bargaining outcomes. The BKS Study created an
experimental market that included many oflbe features ofthe actual market in which MVPDs and cable
progran3ming networks negotiate affiliate fees (e.g., trades involving differentiated products, differences
in lbe level ofnon-avoidable sunk costs incurred by buyers and sellers, and lbe use ofa sequential
bilateral bargaining process to negotiate fees). The study found lbat increasing concentration could
impede lbe flow ofprogran3ming, according to some measures ofmarket performance. However, lbe
BKS Study did not model some potentially important aspects oflbe industry (i. e., vertical integration,

34 Id. at 1131-32, 1134.

3S Id. at 1131-32.

36 Implementation ofSection 11 ofthe Cable Television Consumer Protection and Competition Act of1992,
Further Notice ofProposed Rulemaking, 16 FCC Rcd 17312 17320-21 ~ 7 (2001)("2001 Further No/ice").

37 Id. at 17316-34~1J2-45; 17338-47~"50·73; 17349-52 ~~76-84.

38 See The CominissiOh'S Cli,ble Horizon/al alia Vertical Ownership Limits, Second Further Notice ofProposed
Rulemilkiilg, 20 .FCC Red 9374, 9385 ~ 17 '(2005) ("2005 SecondFurther Notice").

39 See Letter from W. Kenoeth Fert"e, Chief, Cable Services Bureau, FCC, 10 Programmiog Network Owners (Feb.
15,2002). The letter sought information nom progtatnming network owners for each network in which they had an
inleres~ incl11ding the n1Ullber ofs4bscribers at thtl'time the network became profitable, the number ofsubscribers al
the end ofcalendar years 1997-200I, and information·on the vertical integration status and genre ofeach network.

40 Mark Bykowsky, Anthony Kwasllica, & William Sharkey, Horizontal Concentration in the Cable Television
Industry: An ExperimentalAnalysis. FCC Office olPlaus and Policy, Working Paper No. 35 (June 2002 & rev. July
2002) ("EX'S Study"). 'The BKS StiJdy-Was releas~d for pnbiic comment and generated a substantial record in
response.

41 Pu~lic Notice,. Medi~·Bureal!. ~eas;:s Two StaffResearch Pape!'" Relev;mt 10 the Cable Ownership Rulemaking
~·the'At&T'Camc~(l'i!<feeedlli§s, 17 Fcc: Red 19608'(Mll,2lge~n citing Nadir Adilov &Peter J. Alexander. ,
Asynintelria,I1ar.gailiin'g!RoW~r and'PillO/d/1Juyers. FC?C'Meilla BUteau Working Paper No. 13 (Sept. 2002)
("A~mm~trtc,m,rgaiitmi!1'ower"): NodirAdllov8i'Petei J. l\!exiind'er, Most-Favored Customers in the Cable
Indus/ry, FCC"M"dia BUteaU Wor\liingPa~er No. 14 (Sept. 2002».

. . J'- ," ' ,
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retail competition from DBS, entry into and exit from the cable network programming indus!ly.)
Similarly, the theoretical work releasedby the Commission,suggested that, under certain conditions,

increased flIIn size can produce an improvedl\\arga\rtifi~t1~~itionand adversely affect the flow of
programming.42 While these analyses of bargaining power show that increasing horizontal size imparts
increased bargaining power to the largest buyer ofvideo programming, they did not indicate the point at
which such increased bargaining power is likely to impede the flow ofprogramming to consumers.

14. fu 2005, the Commission again sought comment to update and supplement the record."
The Commission observed that three significant events had changed the structure of the media indus!ly
since the close ofthe record on the 2001 Further Notice: (1) the 2002 Comcast-AT&Tcable transaction
had resulted in one entity having a share ofMVPD subscribers very close to the remanded 30 percent
ownership limit;" (2) the 2003 News Corp.-Hughes transaction had created the first vertically integrated
DBS operator, involving a number ofvideo programming assets;" and (3) courts had remanded several
media ownership rules, requiring that the Commission more firmly base its rules on empirical data and
record evidence.46 The Commission sought comment on the proposals in the record, recent developments
in the industry, and certain tentative conclusions. It asked commenters to supplement the record where
possible by providing new evidence and information to support the formulation ofhorizontal and vertical
limits, and invited parties to undertake their own studies in order to further inform the record." The
Commission also sought comment on three analytical frameworks for determining whether, and at what
level, a cable operator's size is likely to impede the flow ofprogramming to consumers or diminish
effective competition: (1) the open field approach, (2) an approach based on monopsony theory," and (3)
an approach based on bargaining power as a source ofunilateral anlicompetitive action. Finally, the
Commission invited comment on Media Bureau StaffResearch Paper No. 2004-1,40 which examined the

42 See generally Asymmetric Bargaining Power, supra note 41, at 1-2, 8.

" 2005 Second Further Notice, supra note 38.

44 See Applicationsfor Consent to the Transfer ofControl ofLicenses, Comeast Corporation andAT&T Corp.,
Transferors. to AT&T Comcast Corporation, Transferee, 17 FCC Red 23246 (2002) (AT&T-Comeast Order).

45 General Motors Corporation and Hughes Electronics Corporation, Transferors, and the News Corporation
Limited, Transferee, Memorandum Opinion and Order, 19 FCC Red 473 (reI. Jan. 14,2004) ("News Corp-Hughes
Order"). The programming assets involved in th~ transaction inoluded 35 owned and opemted (0&0) full-power
television'broailbast staliens, a national television'breadcast network, ten national cable programming networks,
and 22 regional cable programmingttetworks.

46 Fox Television Stations, 1nc. v. FCC, 280 F.3d 1027 (D~C. Cir. 2002), modified on rehearing, 293 F.3d 537 (D.C.
Cir. 2002) ,(reJll!!ll4iJlg tile GllJ.IlIIllssio,ll's,{etentian ~.f,t1l~;t!len con~sionally·established 35 percent national
televisidnownC:ishlp rule); Slncla!r'Ii'roapcasjlhg,YJ;ouP, 1;,c. v. FCC, 284 F.3d 148 (D.C. Cir. 2002) (Sinclair)
(remanding the Commission's 1999 i'l!Wsian afits local television multiple ownership rule); Prometheus Radio
Projebt, et al. v. FCC, 373·F.3d 372 (3r1l Cir. 2004), stay modified on rehearing, No. 03·3388 (3rd Cir. Sept. 3,
2004~;·cert. denied, 545 U:S; 1129 (U.s.;lune 13, 2005) (Nos'.. 04-1020, 04·1033, 04-1036, 04-1045, 04-1168, and
04-1177) (remanding the cross-media .lin:iits,the10cal.teleWsibrifnultiple' ownership rule, and the local radio
ownership wle).

47 2005 Seeond;Ji'urther Notice, 2o-FCC Red at 9385 '1116.

48 hiamonopsany markel, a larg~uyer luis the mar)ret,;]'o:wer to}drive down prices. A monopsony market is
sometimes referred to as 'a buyer's,monopnly. '

49 ~eith .S.,Browu, 4 Survival An(ll)lsls of9able N~rwo.r!f:',Media Bureal\ StaffResear,ch Paper No. 2004-1 (rei. Dec.
7, ~b<i) .("l1ed(~ BU'!Ga.¥ ~~TVlyq{~dy"l, Th~il.!tMu'!~9# s"ul'l!.Wal fiiudy ~es t1ig, stlj~stical tools of survival or
duralion ~a1¥#~ !?,e.S~te. ~a\\l·iAA'WfIH.Yari~§r~~~'ft'e~~a eapJe;iieketk'.s probability.of ~urviyaland exp"cte~
length ?~life. J!ls~~ :lP~r r;&11~ts~~'sl1/.4Y e$,IIW~iefill'e '\u.I)Ib"fof~ubs,cn~ersa cable networkneeds for any gIVen
probabIlIty of sllrVlvai over a ,glven~ength ofttIl1e. 1JlJ..l'iM~41a Burea~ SU/'l!LVal Study concludes, for example, that a
network growing at an a:veragem~ requires app,oxiiji",lfcly 42 million subscribers to have a 70 percent probability of
(continned....)
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effect of subscribership on a nelwOlk's ability to survive in the marketplace.5o

15. In response to the 2005 Second Further Notice, commenters submitted new evidence and in
some cases specific proposals. Parties advocllilng iltt<l~t!ljlf bfa limit at or below 30 percent submitted
comments and economic analysis concerning the theories set forth in the Notice and proffered evidence
related to programmer viability, the importance ofdistribution in top markets, the role ofDBS in the
programming and distribution markets, and the carriage decisions ofthe two largest multiple-system
cable operators, Comcast and Time Warner.51 These commenters advocate use ofeither an open field
approach (CFA, CWA) or a monopsony analysis (MAP), with some urging discounting the market shares
held by DBS{CFA) and consideration ofthe harmful effects of regional concentration and clustering
(CFA, CWA, DirecTV, NAB).'2 In addition, the record includes three academic studies concerning the
impact ofownership structure on the market for programming.53 These papers argue that the largest
cable operators already exercise monopsony power and engage in vertical foreclosure ofrival networks
and tacit collusion through reciprocal carriage ofvertically integrated networks. In contrast, cable
industry' commenters (Comcast, Time Warner, NCTA, and the AIDerican Cable Association) and the
Progress and Freedom Foundation ("PFF'') support elimination ofthe cap.54 They argue that the
methodologies proposed for establishing a cap are flawed, that competition in the MVPD and video
programming market prevents them from engaging in anticompetitive behavior, and that cable operators
lack the incentive to collude.5S Cable operators also argue that consumers will benefit from their larger
size, due to the efficiencies gained from increased size and from a reduction in cable operators' costs
resulting from the lower prices for programming purchased.5• They claim that larger cable operators will
tend to invest in cable systems with greater capacity, and therefore a national ownership cap could stymie
the deployment of large-capacity systems and tbereby increase the likelihood that video networks would
fail to obtain widespread carriage.'1

16. Below we review the record pertaining to each of the theories addressed in the 2005 Second
Further Notice and discuss the basis for our [mdings. We conclude that a modified open field approach
(Continued from previous page) -------'------
survival over its first I0 years. The study was placed in the record of this proceeding concurrently with the release of
the 2005 Second Further Notice.

SO 2005 SecondFurther Notice, 20 FCC Rcd at 9385 '1116.

51 See, e.g., TAC Comments to the·2005 SecondF'urtherNotice 'at 13-23 (addressing carriage decisions ofComcast
and Time Warner, programmer viability, and top-market distribution); CFA Comments to the 2005 SecondFurther
Notice at 69 (addressing the role ofDBS in markets);,Colncasl Reply Comments to the 2005 Second Further Notice,
Ordover..and Higgins Dec\. at 8-9 (dispussing impact ofDBS on programming pricing).

52 CFA Comments to the 2005 SecondFurther Notice at 25-26, 69-70; CWA Comments to the 2005 Second Further
Notice '12-13; MAP Comments to ,the 2005S~cond Furthe, Notice at 6-10, 29-35; DirecTV Comments to the 2005
Second Further Na!ice at 5-9; NA)'l Re~ly Co=nts to tlte 2005 Second Further Notice at 2-5.

53 See Comments ofDong Chen, lun-Seok Kong and David Waterman to the 2005 Second Further Notice.

5' Stl! Cemeasl'ReplY'Comments te the 2005 Second F.urther Notfce at 26; Time Warner Reply Comments to the
2005 Second Further Notice at 9; NCTA'Cillinnents tbthe 200:5 Becond Further Notice at 16-17; ACA Comments to
the 2005 Second Furiher Notice at 8 (suggesting elimination of the horizontal limit in smaller markets); PFF
Comments to the2005 Second Further Notice at 46.

55 See, e.g., Comeast Comments to the 2005 Second Further Notice at 13, 16,60-69,74-79. Comeastalso claims
that, absent record evidence ofaclna1 harms that the cap is designed to address, any horizontal ownership limit would
be ,unduly burdensome and overly broad. Accordingly, it claims that a cap would violate the First Amendment under
the intelDlediale scrutiny lest appli~able to cable owners1lip regulations. Comeast Supp. Comments at 23-24.
5. .~See, e.g., Iu. at 16, 74.

51 ComQast March 16, 2007 Further Supp. Comments, Erdem, Katz, and Morgan Dec!. at 34-35.

9

II II II ..



FCC 07-219
"~ ." -, - - \ ". .,}' -. ~ .-

will best identify the point at which acable operator's size ·is likely to unfairly impede the flow of
programming to consumers.

B. Analytical Framework

1. Background

17. As noted above, the Commission has sought comment on three possible approaches to use
in fashioning a horizontal ownership limit: (1) the open field approach, which examines whether one or
more cable operators are large enough to effectively limit the viability of a programming network ifthey
denied it carriage; (2) monopsony theory, which considers whether a cable operator has sufficient market
power to restrict the price it pays for programming by purchasing less ofit and thereby re'strict the flow
ofprogramming to subscribers; and (3) bargaining theory, which examines the negotiations between the
programming network and the cable operator in order to determine the point at which programmers will
curtail their activities and thereby limit the quality and diversity ofprogramming." We discuss each of
those approaches here and determine that the open field approach, suitably modified, represents the best
method ofdetermining an appropriate horizontal limit. We determine that monopsony theory does not
apply to this marketbecause of the lack ofa single market price in the market for programming.
Although we frnd that bargaining theory is useful in establishing the need for a limit, the record is
insufficient to derive a specific limit using this theory.

a. The Open Field Approach

18. The open field approach determines whether a programming network would have access to
alternative MVPDs ofsufficient size to allow it to successfully enter the market, if it were denied
carriage by One or more ofthe largest cable operators. The Commission adopted this approach in 1999 to
set a 30 percent horizontal limit based on a theory that cable operators at certain concentration levels
could effectively prevent programming networks from entering or surviving in the marketplace simply by
deciding not to carry them.59 The Commission found that a new programming network needs access to
15 to 20 million subscribers to be viable and that the typical programming network had only a 50 percent
chance of actually serving all availabl~ MVPD subscribers.60 The Commission concluded that a
programmer needed to have an "open field" of40 percent ofMVPD subscribers nationwide and that a 30
percent MVPD subscriber limit would assure that a 40 percent open field remained even ifthe two
largest cable operators decided.DOt to carry it.61 The Commission determined that·calculations of the
horizontal limit should include'all MVPD subscribers, including non-cable MVPD subscribers, to take
into accountthe increased market share ofnon-cable MVPDS.62

19. Several commenters support using an open field approach, and argue tliat it would produce
a-horizontal ownership-limit of:JO percent or lower. OWA calculates that the appropriate limit is 27
perCent ofMVPD~uHscribers;baseden an qperi field approach.63. CFA states that the necessity of a
horizontal limit of20"30jleicerii rs demonstrated by the open ueld approach." In support of the open

58'2001 Further:Notice,.l6 FCC Red at 17338-47 §§ 52.74; 2005 $e901id Further Notice, 20 FCC Red at 9417-26
W80,100. The'ColllDliSsion also sought commeot on an.appropriate channel occupancy limit. That issue is
addressed below in the Further Notice, see infra Section m.
59 1999 Cable Ownership Order, 14 FCC Rcd at 19117' 47.

6° Id. at 19115-161J1I42-43.

61Id. at 191191J53.

62 Id. at 19121 , 57.

63 CWAConunents to the 2005 Second Further Notice at 12-13.

64 CFA Conunents to'the 2005 SeclmdFulj(her Notice at 69-70.
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fleld approach, The America Channelll!Ovides an extensive discussion of the number of subscribers a
programming network requires in order to remain viable, as well as infonnation on the impact of large
cable operators' programming decisions on the jlr@grarllti:Ung market.os

20. In contrast, other commenters claim that an open field approach cannol justify any
horizontallimit.

66
For example, sOme commenters criticize the Commission's determination that a new

network needs 15 million subscribers to survive in the marketplace, contending that many successful
programming networks serve fewer than 15 million subscribers.67 MAP urges the Commission to jettison
the open field approach and use monopsony theory instead, claiming that Congress intended the
ownership limit to address market power generally rather than create an open field for programmers.68

NCTA asserts that the open field approach is too difficult to apply empirically because, it argues,
gathering the average number ofsubscribers needed by programming networlcs with any precision would
be very difficult.69 Comcast contends that "no open field-based limit could be sustained because it is
based on a series ofarbitrary and unsupportable assumptions[,l"70 a static markel analysis, collusion
theory, and a 40-60 million subscriber threshold for viability.7I

b. Monopsony Framework

21. Monopsony theory examines whether a buyer has sufficient market power to force down
the price it pays for a homogenous input by reducing its purchases, and whether this is inefficient, in a
market with a single price for all units of the input purchased.72 A finn acting as a buyer ofan input is
said to have monopsony power'when it has the ability to establish the price at which input is purchased."
In the Further Notices, the Commission sought comment on the hanns to the supply ofprogramming that
might result from the exercise ofmarket power in a highly concentrated MVPD market.74 The
Commission asked at what level ofconcentration a large cable operator gains sufficient market power to
be able to refuse carriage ofprogramming for reasons other than consumer demand.7

' In 2005, the

6' TAC Comments to the 2005 Second Further Notice at 13-23.

6' See AT&T Comments to'the 20Ql Further Notice aI61-68, BesenDec!. at 1I1l3, 11, 14, Ordover Dec!. at" 142­
45; Time Warner Comments to the200J Further Notice at 19-28; Time Warner Reply Comments to the 200J
Further Notice at 14-18.

67 AT&T Comments to the 2001 Further Notiee at 63-66, Besen Dec!. at" 3-6; Time Warner Connnents to the .
2001 Further Notice at 24;26; Time Warner Reply Oomments to the 2001 Further Notice at 17-18.

68 MAP Commet1ts to·the 2005 SecondFur/her Notice at 6-10.

69 NCTA Comments to the 2005 Second Further Notice at 14.

70 Comcasl Comments to the 2005 Second Further Notice'at ?5.

71 ld: at 74-79. Comcasl apparently derives its 40·60 million subscriber threshold from a single statemenl in the
2005 SecondFur/her No/ice describing cFA as believing that a "far greater open field may be necessary for
competitive entry by a new programmer, as much as 30 to 40 million subscribers instead ofthe 15 million figure
previously relied on by the Commission." ld. at 75 n.226 (citing 2005 SecondFurther Notice, 20 FCC Rcd at 9417
,. 79). Comcast also argues that the'purpose ofSection 613(t)(I)(A) of the Act is to avoid anticompetitive behavior
in the "wholesale" video programming market, and, thus, the Commission's focus aD the economic success or failure
ofany'particular video programme'r in the marketPlace is misplaoed. Comoast April 4, 2007 exparte letter aI2-3:

72 See, e.g., Deuuis Carlton & Jeffrey Ped6f!; Mao. INDUS. ORG. 105-07 (3d ed. 2000) ("Carlton and Perloll").

73 In contras~ under perfect compe'tition, no single buyer has the ability to affect the price at which an input is
acqujred. ....

74200J Furthet No/Ice, 16 FCC Rad at 17340,51; 2005 Second Further Notice, 20 FCC Rcd at 9420-23 " 85, 87-
88. '

7' 2001 Further Notice, 16 FCC Red a117328, 17340-41 "28, 58.
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CommisSion generally soufht comment on the appropriateness ofapplying standard monopsony .
arguments in this context,' and asked how monopsony power canbe measured'andwhether certam
observed industry practices and actions-- such.~stllUnli'lLf~l1 and requests for equity in the
programming network by the cable operator-· are indications that monopsony power is being exercised."
The Commission observed that the most significant challenge to the use ofa monopsony model is the
apparent requirement that there be a public market price that would be affected by a monopsonist's
purchasing decisions.'9 Because the market for programming appears to be characterized by private
bilateral negotiations yielding complex prices that are not made public, the Commission'asked whether
this means there is no market price that could be used in an application 'of the monopsony model.'0

22. CFA and MAP claim that cable operators' large size enables them to exercise monopsony
power in the purchase ofprogramming. Citing to numerous economic and legal texts, CFA and MAP
maintain that the theory ofmonopsony power is well-developed as the "flip-side" ofthe theory of
monopoly power." They assert that the theory ofmonopsony applies to the market for programming,"
contending that a large cable operator will have the ability and incentive to hold down the price for
programming, which will reduce the quantity ofprogrammiog supplied."

23. A published paper submitted by David Waterman provides an alternative model to the
usual monopsony model to show how the exercise ofmonopsony power in the market for programmiog
can red1Jce the flow ofprogrammiog." In Waterman's model, upstream suppliers have economies of
scale in producing and distributing a differentiated input to downstream retail firms. Waterman states
that this model is similar to the supply ofcable network programming to cable companies. The
downstream firms have an incentive to force the price down to the marginal cost ofdistribution and rely
on other buyers to cover the fixed costs ofproducing the programming. According to Waterman, the
ability of a buyer to "free ride" in such a manner depends on its bargaining power, which, in turn,
depends on its size in the bational marketplace. Based on his model, Waterman fmds that, as the buyer
grows in size in the national marketplace, its incentive to offer a lower price for programmiog declines
somewhat (because there'are fewer other buyers on which to free ride), but its ability to force the price
down increases substantially.85 The result of this effect, however, may be to reduce the revenues
available to upstream suppliers, to the point that not all of the networks will be able to cover their fixed
costs. The number ofnetworks would then decline, reducing the product variety supplied to the
downstream firms. Waterman notes that the negative externality on industry profits created by
opportunistic input price setting can be internalized, either by vertical integration, or by industry-wide
cooperative behavior (creating a large monopsony that controls the entire market).'6 In these two cases

'62005 SecondFurther Notice, 20 FCC Rcd at 9421187,

17 In the case ofa new programming network, an MVPJ;> may demand that the programmer pay it for the right to
access its subscribers (a practice sometimes referred to as a "launch fee"). ld. at 9421 n, 32,

78 ld. at 9421-22'88.

" ld. at 9422 , 89.

'0 ld,

" CFA Comments to the 2005 SecondFurther Notice at 62-67; MAP Comments to 2001 Further Nolice at 85-90.

" CFA Comments to the 2005 SecondFurther Notice at 67-68; MAP Comments to 2001 Further Notice at 90-91.

83 CFA Comments to 2005 SecondFurther Notice at 61-62; MAP Comments to 2001 Further Notice at 91.

'4 Comments ofDong Chen, Jon-Seok Kang and David Waierman to the 2005 Second Further Notice (citing David
Waterman, Local MonoDsony & Free Riders, 8 INFo. BeON.. & POUCY 337, 337-355 (1996) ("Waterman Study").

" Waterman Study at 339-41,350-51.

86 1d, at 350-5 I.
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the buyer has an. mcen.tive to -provil\e a-pricemgr.. euo\lgr..to cover tne flxeu co\lts 01 lletworKS amiwill
not attempt to free ride on other buyers' coveringprogramming networks' fixed costs. '

24. NCTA contends that there is nJftlbi\hj\t8i\.~ 'iii'the cable industry because every household
has a choice of at least three MVPDs.87 Comcast asserts that the monopsony model does not apply,
because the supply ofvideo programming must be characterized as a flat line rather than an upward-­
sloping supply curve. According to Comcast, the seller's marginal cost ofsupply is effectively zero,
once flfst copy costs have been incurred." Comcast notes that programming is purchased through
individualized negotiation, and rather than walking away from a high price, it would continue negotiating
until the parties agree on price.so Comcast also contends that it is impossible to compare the prices paid
for programming, because prices are complex and differ for each transaction for a variety ofreasons,'o
Finally, Comcast contends that iflarger size allowed the cable operator to negotiate lower prices for
programming, it would lower the cable operator's costs and consumers would reap the benefit.'!

25. AT&T maintainslihat a cable monopsonist can only exist in a hypothetical world because
real world vide" programming suppliers have many non-cable distribution alternatives.92 AT&T adds
that even if a cable monopsonist had the ability to insist on a price so low that a programmer would be
forced either to exit the market or reduce its quality, the monopsonist would have no incentive to do so.
AT&T states that an MSO's need for program quantity and quality is determined by consumer demand
and retail competition, factors that it says are independent of the acquisition ofmonopsony power over
programmers.'3 AT&T concludes that, regardless -of its market power, MSOs seek programming that will
draw the greatest number ofviewer.s relative to the cost ofthe programming, and acquisition of
monopsony power does not reduce the retail competitive pressures MSOs face.'4 AT&T submits that
what remains is simply a private negotiation over how the two contracting parties will split the joint
surplus that is created when the ,programmer agrees to sell programming to the MSO.95

c. Bargaining Theory

26. A branch ofgame theory, bargaining theory examines the determinants ofa bargaining
outcome, where outcome is defined in terms ofwhether a bargain is struck and, if struck, the share ofthe

87 NCTA.co~ents to the 2(f05 S~cond Further Notice at 7-8 (NCTA slates that consumers have access to at least
one cable operator and two DBS operators).

aa Comeast Comments to the 2005 Second Further Notice at 69-70; Comcast Supp. Comments at 15-16; Comcast
March 16, 2007 Further Supp. Comments at 6. I'oskowand McLaughlin maintain that cable operators do not have
~Ctextbook" monopsony power, because they lack "the critical element necessary to give firms monopsony power in
input markets ... that'the buying firms individually face upward-sloping input (i.e., labor) supply curves and
recognize that by buying. fewer inputs they can reduce the marketprice that they pay for these inputs." Time Warner
Coniments to the 2001 Further Notice, Joskow & McLaughlin Dec!. at 8-10 (emphasis in original).

a. Comcast Commeuts to the 2005 Second Further Notice at 71-72.

" 1d. at 70. Comcast March 16, 2007 Further Supp. Comments at 6.

•, Comcast Comments to the 2005 Second Further Nottce at 67, 74.

•2 AT&T Comments to the 2001 Further Notice at 44, Ordover Dec!. at ~ 72. See also Comcast Supp. Comments at
16.

•3 AT&T Comnlents to 2'001' FurtHer Notiee at 44, Oraover Decl. at ~ 74.

94 AT&1' Comments trJ.20()1I'Furt~er lfotf~~ aff~:.j:;~..
•sAT&T Comments to JOoi' Furth"r NQiice at 4~, Oidover Dec!. at mr 72-76.
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gains that accrue to each side ofthe bargain. 96 In 2001, ·the Commission suggested that excessive
bargaining power could enable cable operators to force down the prices they pay to programmers,
causing the programmers to curtail their acti~it*l\imlMb-~r~y limit the quality and diversity of
programming." In 2005, the Commission sought comment on the use ofbargaining theory to establish a
horizontal ownership limit:' Noting that bargaining theory is often used to model bilateral negotiations,
the Conimission suggested that, as compared to monopsony theory, bargaining theory may better describe
and model the private negotiations aIld non-public terms ofagreements typically employed in the
purchase ofprogrannning by cable operators." The Commission considered several possible sources of
inefficiency that can occur when one side has significant bargaining power.lOO One potential source of
inefficiency is the lower prices paid for programming where the supply ofprogramming is competitive.101

The low prices resulting from an excessive amount ofbargaining power can prevent suppliers from
recovering their fixed costs, causing them to exit the market or avoid entering with new programming:
Another source of inefficiency is the "hold-up problem," in which suppliers underinvest in programming
out offear that if they commit themselves to making a substantial upfront investment in programming
they will have a weaker bargaining position and will later be forced to accept lower prices.102 The third
source of inefficiency occurs when mutually beneficial trades fail to occur because the parties are
uncertain about the size of the surplus available·from a completed deal, and accordingly ask for too
much. lo, The Commission asked whether an increasing level of concentration among cable operators is
likely to reduce the bargaining power ofprogrammers to such an extent that (1) programmers cannot·
recover their costs, (2) the hold-up problem is amplified, or (3) the likelihood ofbargaining breakdown
increases.104 The CoDnnission sought comment on which of these economic inefficiencies may rise to
the level ofreducing the flow ofprogramming to consumers.

27. Comcast argues, based on a study it provides, tlu!.t there is no evidence that increased
concentration is likely to result in any ofthe proposed scenarios. lOS Instead, Comcast claims that if
concentration has any effect at all, it is more likely to increase the ability ofprogrammers to cover their
costs, thereby encouraging the production ofprogramming.106

. Cable industry commenters rely on the
work ofAlexander Raskovich10

, to support their.position that large fum size could, in fact, weaken a
cable operator's bargaining position. For example, AT&T suggests that increased firm size reduces the

96 See, e.g., lURGEN EICIIBERQER, GAME THEORY FOR EcONOMISTS Ch. 9 (Academic Press, Inc. 1993); ERIC

RASMUSEN, GAMES AND INFORMATION: AN INTRODUCTION TO GAME THEORY Ch. 10 (Blackwell Publishing, Inc.
1989).

"2001 FurtherNotice,16FCCRcd~t17327'1126.

" 2005 Second Further Notice, 20.pCC Red at 9423-24 '11'1193, 94-95.

" ld. at 9422-23 '11'1190-92.

100 ld.. at 9423 '1193.

101 ld.

102 !d. at 9424 '1194.

10' ld. at 9424 '1195.

104 ld. at 9424-25 '1196.

lOS Comeasl March 16, 2007 Further Supp. Comments a17-9, Erdem, Katz, and Morgan Decl. al1M! 30-44.

106 ComcastMarch 16, 2007 Further Supp. COlII{I\en~ at 6',7,8, Erdem, Katz, and Morgan Decl. at 'II 2.

10' See Raskovich Comments,to the 2001 Further Notice, later revised and published as Alexander Raskovich,
Pivotal Buyers and Bargaining P~sition, 51 l. OF INDUS. ECON. 4, 4b5~26 (Dec. 2003) ("Raskovich, Pivotal Buyers
andBarga'ining Position").
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likelibo~d ofhold-up, because alarger cable operator canless credibly threaten to tree-ride than a
smaller cable operator, because the larger operator stands to lose more jfjt fails to canyprogramming
that consumers value. lOB Moreover, if a buYeNi~etllii~il.gll'1lirge that it becomes "pivotal" to a supplier's
production decision, the buyer cannot credibly abdicate responsibility for ensuring that the supplier's
costs are covered. Time Warner, relying on Raskovich as well as a paper by Chipty and Snyder,lO'
claims that the larger cable operators' decreased bargaining power results in larger operators "sharing In
efficiencies that they have helped to create rather than exerting greater buyer market power. ,,110

Comcast also suggests that a cable operator would not exploit its bargaining power over programming for
short·term gain because it would negatively affect its reputation and future programming negotiations.III
NCTA concludes that the complexity of applying bargaining theory makes it difficult to determine the
single point at which horizontal ownership would begin to have adverse effects on the programming
market.1I2

2. Discussion

28. Open Field Analysis: We fmd that a modified open field approach best enables us to
implement a horizontal ownership lilllit desigIled to prevent a single cable operator from unfairly
impeding the flow ofprogrlllllllling to oons~ers in such a way as to undermine the statutory objective to
enhance effective competition. Our application of this approach will ensure that no single operator can
create a barrier to a programming network's, entry into the market or cause a programming network to
exit the market simply by declining to cany the network. The Time Warner II court acknowledged that
the exercise ofeditorial discretion by a single cable operator can unfairly impede the flow of
programming if the operator is so large that its decision not t" cany the network seals its fate. l13 The
open field approach we adopt here results in a limit that ensures that the success ofa programming
network does not rely-entirely on the carriage decision ofa single cable operator. This approach prevents
harms to the flow ofprogramming caused by a number ofpossible factors, discussed below.

29. A cable operator may fail to cany a network valued by consumers for several reasons,

108 AT&T Comments to the 2001 Further Notice, Ordover Dec!. at" 78-81; AT&T Comments to the 2001 Further
Notioe at 47; See also Comcast March 16,,2007 Further Supp. Comments at 8, Ergam, Katz, and Morgan Dec!. at"
22-24.

to, Tasneem Chi~ty & CJ.>ristl1f!he~Sn'yd~ The lJ.~le afFirm Size in BilateralBargaining: A Study ofthe Cable
TeleVision Ind"ftry, 81 REV: EcoN. & ST",i. 2, 326-40'(lQ99). -

11~ Time:Warner COlllmentuo 200d oJiIurther No;ice, Joskow and McLaughlin Dec!. at IS. See also Comcast March
16,1!OO711urtherBupp. Commelltsiat·9. Il!askovich's model is ageneralization of the work ofChipty and Snyder,
who.oonslnlot;a bargaining ftlunework inwhich .. 'i!rogram seller enggges,in simultsneous bilateral bargaining with
mullipl"'l'rograin bUYeJJs;.Raskovich llIIleflded the model ofChipty lII!d Snyder to in.lude pivotal buyers, that is,
buyers w.tthout whomsellers. woul(l-l'~odu'te zero.ol\lpul. Assuming that there is an even split between buyers and
seller (i.e., 50 percent-50 l'ercent~': bade's 'sU!i,plus), ~skQv~ch demonstrated conditions under which the pivotal
buyer fil>ds itsl~argaining.position<worsened. kJu,kovicbpos.ited a sitqation in which a buyer becomes so large
tJu:ough mergerlhat 6nly the.buyer-'cari cover -the seller's cost otptOdlicingprogrammjng. In this context, the
pr"grwiuner's suq,1)'S ft'q;n'barilai'ning willi th~ ~inglb' large cable'operatofwould be ~ater than the sum of the
surpluses the programm,iI'woilld receive nom the two buyers prior to the merger. This implies that onoe a cable
operator reacli~~ .. sutlicienlsize, its paYlIlents to progrimimers will increase. Raskovioh, Pivotal Buyers and
BargafniffgPh'sition, supra nOtl; 167 at 3-4; 2005'Seco~11 Further Notice, 20 FCC Rcd at 9425 198.

111 .Com~~~~ M~ch 16?~~07 Furthff ~upP.. COllllUentsat8.. Erdem, Katz, and Morgan Decl. at' 25.

112 NCTA COlI\fllents¢o'lhe 2_005,~e'cand,Further Noljoe-at 13. '

L13 Time Warner II, 240 F.3d'at 1135 {''Thestatule goes further, plainly treating exerciSe ofeditorial discretion by a
smglecaW' operator as 'unfair' siriiply beeause that operator is the only game mfown.").
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including reasons related to market failures. 1J4 For. example, ifthere is asymmetric infonnation about the
costs and value ofthe network,. inefficient trading Will result, and negotiations can break down. lIS Thus,
a network might not be carriedby a cable opllIlWir.b.eGaiis~heparties cannot agree to a price, even
though consumers value it and both the programmer and the cable operator would profit from the deal.
Second, the cable operator may mistakenly believe that the network will not be popular with consumers.
The open field approach ensures that a single operator's mistake in judgment wi1l not prevent a valued
network from reaching consumers.

30. Cable operators may also fail to carry programming valued by consumers for reasons
unrelated to the dynamics ofmarketplace competition. For example, a large cable operator may prefer to
carry only that programming whose content reflects its viewpoint and tastes. One ofthe Commission's
goals is to maintain diversity ofprogramming in the marketplace.'" In addition to our competitive
analysis, therefore, we have considered how the horizontal limit serves the public interest by promoting
diversity ofprogranuning in the MVPD market. lI7 As the Time Warner II court recognized, in promoting
this goal, the Commission "is on solid ground in asserting authority to be sure that no single company
could be in a position singlehandedly to deal a programmer a death blow,',1l8Ifit can profitably sell its
programming to mnltiple cable operators with different viewpoints and tastes, a network will not be
pressured to make changes in the content and viewpoint of its programming to suit the desires ofthe
largest cable operator. Our horizontal limit, and t1le framework supporting it, ensure that the largest
cable operator will not be so large that the operator's failure to carry a network will prevent that network
from entering or surviving in the market. .

31. We conclude that the traditional models ofmonopsony and bargaining theories as applied
to the available evidence are unable to predict the point at which an increase in cable operator
concentration will unduly restrict the flow of-programming. We find that the. necessary assumptions for a
traditional monopsoliy model do not hold in the programmiog market and that bargaining theory is

"4 We defioe a "network valued by consumers" as a network for which consumers' willingness to pay exceeds the
cost of the network.

lIS The Myerson-Satterthwaite theorem says that ifboth parties bave incomplete information about both the cost and
value of the good, even iftrade would likely be beneficial, there exists no· efficient bargaining process. Jean Tirole,
THE THEORY OF INDUS. ORG. 22-23 (THE MIT PRESS 1988); Roger Myerson and M. Satterthwaite, Efficient
Mechanismsfor Bilateral Trading, 28 J. Of ECON. TIlEORY 265, 2~5-8l (1983). Aleeriors famous used car example
demonstrates that ifthere is uncertainty about the Yalue ofa product, under certain conditions no deal will be reached
even though both parties would benefit from it. This problem is known as adverse selection, in which uncertainty
about sellers' quality·can cause market quality to decline to the lowest level, or preveut the market from functioning
at alt Carlton'& Perioff, supra nete 72 at 423-25 (for example, itua,market with high and low quality goods offered,
in which'only ilie sellers koow the.quality ofthe goodSI.ihen only.the10west qoaliiy goods will be sold. This is
because buyers 'Will only offer a pf.iee that reflects ,the av&age value! l'ifthe' goods, which the sellers ofthe high
quality goods Will reject becanse it·is less than the value of,their·goods.); George A. Akerlof, The Market for
'Lemons': Quaiity Uncertainty anil the'MarketMechanism. 84 Q. J. OFEcoN. 488-500 (1970).

". In selpiIg th.~ ho~ntal Hmit adopted b,erein, we 1);Ive focused 'primarily on the competitive dynamics ofthe
multichannel video prOgrannniIlg marketplace. Ac;Idiiiolla!ly, w)' bave consideredhow the horizontal limit serves the
public interest .b,y promotin.g,diversity efPfogramiDj,Dg 'ill ljie II\tilti~h!jWiel video programming market. See Time
Warner Ii, 240 iI.3d ~11134-J6 (iJjstnictiilg that.th¢!::oqlqus&19n may seta horizontal limit based in part on diversity
ofprogranUnmg outlets when it setS.alimiiprimarily designeil to achieve Congress' directive ofpromoting fair and
effective competition). -

117 See Time Warner II, 24Q iI.3d ab1I,34-36 (instroctilJg that lbe Commission may set a horizontal limit based in part
on diversity of'pfogfllllllllin»,outlets when it sets a limit:primarily.designed to achieve Congress' directive of
Pf,OD!otinJ! fair and effecJive ~~IJlP~.tjtion).

'oJ" . , •

1lS Time Warner II, 240 F.3d at 1l.3:I.
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inadequate for determining whether specific harms to the programming market are likely to result from
an increase inbargaining power by cable operators. Thus while a number of likely harms to the flow of
programming can be identified, the traditional 'i!dllifl1J'1JilJ't~ries ofmonopsony power and bargaining
are not useful for setting a limit in these circumstances.

32. Monopsony Model: We agree with those commentera who argue that the traditional
monopsony model is not useful in analyzing the impact ofcable operators' market power on the flow of
programming.Jl9 The usual requirement for a monopsony model to be employed - that the supply of
programming for each fmn be sensitive to a market price (thus yielding ao upward-sloping supply curve)
- does not hold here. Under the traditional monopsony model, a monopsonist, becanse it is the only
buyer, has the ability to set the price at which its desired input is acquired. And because ofthe existence
ofao upward sloping supply curve, it achieves a lower price by restricting the quaotity of that input it
acquires. In the market for programming, however, negotiations between programmers aod cable
operators are bilateral and largely confidential.120 Thus for every potential purchase that could yield a
positive benefit to consumers, the cable operator has an incentive to negotiate a price and purchase the
programming.121 From the perspective of a cable operator, 'agreeing to a higher price in a particular
transaction for programming that has a higher cost may not raise the cost ofpurchasing programming
from other sellers, as would' occur in the usual monopsony model. In addition, the negotiated prices are
complex and difficult to compare. 122 Thns, there is no market price to be affected, and the nsnal
incentive for a finn to exercise monopsony power does not occur in this market. In aoy event, even
assuming that monopsony theory could be applied to this market, the record before us is inadequate to
make a determination of the relevaot market price.

33. We agree with Ordover aod Higgins's contention that Watennao's model ofmonopsony, in
which a large buyer with market power may attempt to pay only for the distribution costs aod not for the
fixed costs ofproducing programming, also does not apply here. As Ordover aod Higgins note, the
existence ofmost favored nation clauses ("MFNs") in maoy programming contracts prevents one MVPD
from gaining a lower price thao other MVPDs for the same programming. This elirninstes cable
operators' ability to free ride on other MVPDs' paying for the fixed costs ofcreating the programming. 123

In addition, Watermao assumes that MVPDs are local monopolists aod have no competition at all from
other MVPDs for subscribers. Yet competition from DBS and other MVPDs limits, at least to some
extent, a cable operator's ability to force pro~rs to accept low prices.l~ Watennao's model also
fails to reflect other realities'ofthe programming market by assuming that negotiations are sin2ultaoeous,
that'there is' c'Omplete infonnatibn ahout prioing, aod that the profit split between programmers aod
MVPDs' is' fixed and notllubject to later renegotiation.

34. Bargaining Theo{Y: ,Because ofits.ability to incorporate the key market-specific aod
transaction-specific factors thaitypically characterize negotiations for the purchase ofprogramming,

I" See, 'e.g., AT&T Co~ts to ~OOI Further Notice at 42-45, Ordoverpeel. at ~~ 66-67, 70-71.

120 See !Jetter from Richard,'Ramlal!. Sr. Vioe President, &lema! and Regulatory Affairs, RCN COIp., to Chairman
Martin and'CoiiJinissioners A4elstcin, Cows and Tate in MB Dkt. No.-05-l92, at 6, transmitted by letter from Jean
Kiddoo, Bing\lll!,D ~c¥utehen to Marl"pel!. Dortch, Secretary (May 19, 2006) C'Progrannners currently impose
restriotive confi~entilil[ty ""d ,non-<jiselo,"",e requirjlments .on their contraots which foreolose other buyers from
mowing whether the rates; terms and conditions offered them are consistent with the rates, terms and conditions
provided to afliliated multichannel video programming distributors (MVPDs) and larger competitors.").

121 Comeast Comments tq 200tSe~ondFurther NQlice at 71-72.

122 Id,. at 70.

J23 t::oino~at lt~Jllf COmnlep~ 10 2Ql!5llecp,nd Further Notice, Ordover and Higgins Decl. at 7-8.

. 124 See Id. at 8-9.
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bargaining theory may be better able tban monopsony fueory to describe aml model the -programming
market. We detennine that bargaining theory d~~s identify some ofthe hanns likely to occur from the
exercise ofmarket power by a large cable optlratofl .il1:pilJ;itieular. bargaining theory points out that even
ifboth parties have an incentive to negotiate an agreement, and both parties would benefit from an .
agreement. bargaining Can break down if there is asymmetric information ·(i.e., uncertainty about the cost
of the network and its value to consumers), resulting in the programmer failing to gain carriage.12! Thus
the rules we craft to ensure the flow ofprogramming must take into consideration the possibility tbat a
network valued by consumers will fail to gain carriage. In addition. bargaining theory shows that a cable
operator with greater bargaining power can obtain lower prices than it would otherwise.12

' This would
have the effect of reducing programmers' incentive to enter the market and to invest in high-quality
programp:riD.g.127 .

35. We [md. however. that bargaining theory is not useful for setting a horizontal limit.
because it cannot be applied specifically to detennine at what particular level ofconcentration these
harms are likely to occur. The results of the models used in bargaining theory are very sensitive to the
particular circumstances of the transaction. Thus, whether or not a particular programming network is
carried depends on a variety offactors specific to its negotiations with each cable operator. This makes it
difficult to develop'market-wide results relating market concentration and the general flow of
programming using a theoretical bargaining modeL128 Indeed, no commenters have proposed a reliable
means ofusing bargaining theory to determine the horizontal limit needed to prevent the hanns
identified.

125 2005 Second Further Notice. 20 FCC Red at 94241195. n.341. See supra note 115 (discussing the Myerson­
Satterthwaite theorem). We note that there are numerous examples ofpopular networks not gaining carriage because
ofa breakdown ofnegotiations, such as MASN failing to get carriage on Comcast in Washington, D.C. in 2005. and
YES not getting carriage on Cablevision in New York in 2002. See Applicationsfor Consent to the Assignment
and/or Transfer ofControl ofLicenses Adelphia Communications Corporation~ (and subsidiaries, debtors·in­
possession), Assignors, to TiJ/le Warner Cable Inc. (suQsidiaries), Assignees; Adelphia Communications
Corporation, (and subsidiaries. debtors-tn-possession), Assignors and Transferors, to Corneas! Corporation
(subsidiaries), Assignees and Transferees; Comcast CorporatIon, Transferor, to Time Warner Inc., Transferee; Time
Warner Inc., Transferor, to Comcast CorporatiQn, Transferee, 21 FCC Rcd 8203. 828611186 (2006) ("Adelphia
Order'); News Corp.-Hu~hes Order. 19 FCC Red at 539.5461111140. 158.

12' 2005Second Further Notice, 20 FCCRcd at 94231193. Comcast's argument that consumers will benefit froll!
the cable operator's ability to lower its costs only holds in, particuJar oircumstances. See supra '124; Comcast
Comments to 2005 Second Further Notice at 67. 74. Consumers may not benefit ifth. r.duced costs are not pass.d
through. at if the cable op.rator-uses its bargaining pow.r to exclude competitors from obtaining the netwnrk. See
Adelphia Deal,May Cut Time Warner's Programming Cost, but Not Consumer's Bills. NEW YORK TIMES. Jnly 31.
2006, at C6 (it is not guaranteed that lower programming costs are pass.d through to consumers). The economics
literature suggests that ifpric.s are non-linear (Le., where there is a nOll-constant relationship betwe.n price and
quailtity). incr.ases in the bargaining power ofa cabl. op.rator relative to that ofa programmer may make
consumers wars. off. See'Leslie Marx & Greg Shaffer. Upfront Payments and Exclusion in Downstream Markets
RAND J. OF BeoN. (forthcoming 2007) (availabl.at http://faculty.fuqua.duk•.edul-marxlbio/papers/upfront.pdf).

127 We note that it is not clear that cabl. operators pass on their lower programming costs to consumers in the form
oflower subscription pric.s. See, e.g., AtielphiaDealMay Cut Time Warner's Programming Cost, but Not
Consumer's Bill's. NEW YORK TIMES. July 31,2006, at C6.

128 Monopsony th.ory. on the other hand. does provide in principle such a link betwe.n market concentration and
banns. As discuss.d above, we have determined that the traditiorial monopsony models do not appropriately
desc",'b. ,the programmingmarket.and therefore are not useful for our analysis. See supra 1113 (stating that the BKS
Study did not model sam. potentially'important aspectsof the industry [i.•.• vertical integration, retail competition
from DBS••nlry into and .xit from tli. cabl. n.twork ptogtarnming industry. or differences in MFN agreements
across differ.nt-siz.d buyers]).
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36. Horizontal Limit Concerns: We reject the proposition that a horizontal limit will reduce
carriage of cable networks. Erdem, Katz and Morgan contend that an ownership cap will likely reduce
the largest cable operator's investment in sysrt:fil ollpaelty ltiid therefore increase the probability that
cable networks will fail to obtain widespread carriage.129 They hypothesize that larger cable operators
will invest in cable systems with greater capacity. They conclude that alimit on the size of the operator
will increase the probability that cable networks will fail to gain widespread carriage. We disagree. As
the following graph illustrates, once cable operators exceed one million subscribers, there is very little
change in the average capacity of their cable systems.l30 Thus, we have no reason to believe that an
increase in the size ofthe largest cable operator would lead to an increase in the system capacity ofthat
operator. In fact, as the graph indicates, the average system capacities of the largest cable operators do
not exceed the average system capacities ofsome of the smaller cable operators.

Relationship between Channel Capacity and the Size of a Cable Operatore8 ..-
•
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Source: FCC Cable Price Survey, data as of January 1, 2005

37. We are not persuaded that a horizontal cap will prevent cable operators from realizing
ec9n9mies of scale. Erdem, Katz, and Morgan argue that an ownership limit would check the realization
of economies ofscale and, therefore deprive cOnsumers of the lower prices and higher quality that would
be associated with l\le economies ofscale. 131 However, commenters do not provide any evidence that
incremental economies ofscale are likely to exist for cable oper.alors that exceed the ownership limit. If

129 Corncasl MlII'ch 16, 2007 Further Supp. Comments, Erdem, Katz, and Morgan Dec!. at 34-35.

130 Data tram 2906 Gable Price-S_ey. ,Implementatlol).ofSection 3 ofthe Cable Television Consumer Protection
and Competition.Act ofJ992, Statis/ical1{.eport on Average Ratesfor Dasie Service, Cable Programming Service,
and.Equipment, 21 FCC Rcd 15087 (2006).

131 Corneas! March 16, 2007 Further Supp: Comments, Erdem, Katz, and Morgan.Deel. at 64.-65.
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national subscriber reach above 30 percent were an important factor to cable operators to achieve
economies of scale, we would expect to see multiple cable operators at or near 30 percent subscriber
reach. Instead, however, we see many cablelisVl!JtalliJts,.\Wthn'ar fewer subscribers and only one operator
with a near 30 percent subscriber reach.'" Furthermore, to the extent that these economies of scale are
realized not through the number of total subscribers a cable system serves, but rather through increased

clustering of cable systems in given areas, the ownership limit does not curb cable operators' ability to
cluster their systems, because we have not placed any limits on the size of a cable operator in specific
geograppic locations.

38. NCTA argues that a horizontal cap will put cable operators at a disadvantage in competing
with the largest telephone companies, including AT&T and Verizon, for offering telephony, Internet, and
video programming services ("the triple play").'" We do not believe that the ownership limit places
cable operators at a significant disadvantage relative to large telephone companies such as AT&T and
Verizon. As ofJune 2006, AT&T, the largest LEC, provided 35.2 percent of the end-user switched
access lines in the United States, while Verizon, th~ second largest LEC, provided 23.8 percent of
lines.134 We expect the market share of these companies to decline due to the increased competition in
the telephony segment.13

' The largest cable operators and telephone companies ate evenly matched in
terms ofthe number ofbroadband subscribers they serve. 136 With respect to telco entry into the MVPD
market, their current plans suggest that they will pass fewer homes than the number ofsubscribers of the
largest cable operator. 137

39. We also disagree with the conclusions that Hazlett derives from his econometric analysis of
the reveuues of cable programming networks. The analysis purports to show that past increases in size of
the largest cable operator have not been associated with a statistically significant decline in licensing fees
obtained by cable programming networks, and, therefore, further increases in size are unlikely to cause
any harm to cable programming networks' revenues. l38 Since the Commission began tracking cable
operators' ownership statistics in 1996, no cable operator has served more than 30 percent ofall MVPD

132 See Relationship between Channel Capacity and the Size ofa Cable Operator, supra chart following ~ 36.

133 NCTA March 16,2007 ex parte at 5-6. In NCTA's filing, it refers to Regional Be110perating Companies
("RBOCs"), but we refer to them as Local Exchange Carriers or "LECs."

134 Local Telephone Competition: status qs ofJune 30,2006, released January 31,2007 (available at
http://hraunfoss.fcc.gov/edocs...publiclatlachmatchlDOC-270133AJ.pdt) and SelectedJune 30, 2006 Data Filedfor
the Incumbent Local Exohange Ca"ier 6Jperations ofthe.Regio,!aHJell Operating Companies (available at
http://www.fcc.govlBureaus/Common_CarrierlReporWFCC-State_LillkIIADIRBOC_Local_Telephone_June_2006
.xls). For'the purpose ofthis calculation, the end-user switched access lines for AT&T and BellSouth have been
aglll'egated in oooer to estimate the post-merger size ofAT&T. See In the Matter ofAT&TInc. and Bel/South Corp.,
Applicationfor Transfer ofControl, 22 FCC Rcd 5662 (2007).

13' AT~T reports that "operating \Dcome continued to be pressured by access line declines due to increased
competition, as customprs disconnected both primary and additional lines and switched to competitors' alternative
technologies, such as wireless, VClIP and cable fot voice and data." AT&T Inc. SEC Form 10-Q for the quarterly
perieSi! ended J~e 30, 2007 at 23.'

136 AT&T has 13.3 million broadband C!f;tomers, Comcast has 12.4 million customers, Verizon has 7.7 million
customers, and Time Warner has 7.2 million customers. 2'" Quarter 2007 Wrap-Up, The Bridge Vol. 35, No.6
(August 28,2007) (available at hl\P:/fwww.thebridgemediagroup.comlmedialarchivesl2CLBR082807.pdt).

137 AT&T"s U-1Iersevic;leo,servieedsproj'ected to pass· IS miUionhomes by the end of2008·and Verizon's FiOS
video service is projecte,l't;l;PaSs up tilI15"mil1i~n'bollles bY'!!@09. Siandard & Poors Industry Surveys,
Broadcasting, CiJble, & Salellite, rune 14,2007.
m " IsComcast March 16,'2007 FurtJjer Supp. Commen .. Hazlett-Decl. 'at 18'2J.
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subscribers, so we would expect to find no harmful effect so far.m Hazlett's focus on the more
s~ccessfu1programming networks in this econ<~metric analysis, his fmancial event study, and his
dIscussion ofexamples ofcable network fonilatidiI Prov1deillater in his study are also likely to bias his
results, because his analysis does not reflect the experiences of less-successful cable networks. 140 His
reliance on cable network licensing fees and profits as a measure of the openness of the market also fails
to accourit for other factors that speak to the ability ofa single cable operator to force a network to exit
from the market in the first five years ofits existence.

C. Establishing the Horizontal Limit

40. In this section we calculate the ownership limit using the modified open field approach.
The resulting limit will ensure that no single operator can, by simply refusing to carry a programming
network, cause it to fail. The individual elements ofthis approach account for the factors that govern a
network's ability to obtain subscribers. The basic building block ofthe calculation is the minimum
viable scale ofa program network. This value represents the minimum number ofsubscribers a
programming network requires in order to be viable. Because not all ofan MVPD's subscribers receive
access to all of the networks carried by the MVPD, the minimum viable scale must be 'modified to
determine how many ofan MVPO's subscribers will also be subscribers to the program network. The
subscriber penetration rate is used to make this determination. The resulting value is the total number of
subscribers, to MVPDs that carry the network, necessary in order for the program network to serve the
minimum viable scale. This value is then expressed as a percentage ofthe total number ofMVPD
subscribers to determine the fraction of the MVPD market that must agree to carry the program network
so that it can serve the minimum viable scale. Ifthere is no coordinated denial of carriage by MVPDs,
this value would represent the open field necessary to give a program network a reasonable chance of
ser:vlng"the I$limum viable scale.'4! Expressed as a formula, the ownership limit under the open field
approach is:

L·· (1 MVS 1)lmlt= ---'--
Pen Subs

139 Seelmple~;ntation: ofSection 19 ofthe 1992 Cable Act, Annual Assessment oflhe Sllllus ofCompetition in the
Markelfor the Delivery.ofVi4eo}~iograltlmlng, 1Rf}6 Video Compelilion Reporl, 12 FCC Red 4358 (1997); 1997
Video Competition Report, 13 FCC'Rcd 1@34 (199S);.1998 Video Competilion Report, 13 FCC Rcd 24284 (1998);
1999 Video Competilion Report, 15·FCC Red 978 (20ll0); 2000 Video Competition Report, 16 FCC Red 6005
(2001); 2001 Video Compelition Report, 17 FCC Red 1244 (2002); 2002 Video Competilion Report, 17 FCC Rcd
26901 (2002); 2003 Video Competitio/JReporl, 19 FCC Red 1606 (2004); 2004 Video CompetilionReport, 20 FCC
Red 2755 (2005); and 2005 Video Competition Report, 21 FCC Rcd 2503 (2006). Hazlett's results on the effect of
the market share ofthe largest MSO 011 the revenues ofprogrammers are mixed. He finds that there is a negative
effect, sq that an increase in the..size of(\>e largest MSO depresses the revenues ofprogrammers. Comcast March 16,
2007 Fupher S:upp~ s;.oinfnents, 1Iaj;l~1t D,ecl pt 2l. However, the effect is not statistically different from zero at the
reported levels ofsignificance. Tlfe illformatioq; asp~S\'ntl'd by HazJ!'tt, does not allow us to determine if the
estimated magnitude ofthe impact would be financially significant to programmers. One possibility is that the
eslinl4tedimpact is fittancially sighificantl' though ·the e'stimrite is imprecise and therefore is not statistically
significant. It.wouid be prefelilbie io have had the estimated impact expressed as a percentage ofthe revenue of
prog~ammers~,order·to <letermine whether this stu<ly l)lerits ;uiditional study.

140 This is the'concem raised by Eillem, Katz, and Morgan regarding the Network Survival Siudy. Comeast March
16, Z007 Fm-ther Supp. Coniments; Eiilenlj Katz, 'and Morgan Deel: at 36. While the Network Survival Study does
include asUbstiintial·nimlb'e~:i'ifiJilSdc6es'S'jii1 net\vorks,lHaziett provides no indication that any failed networks are
'irid!~e'(FiD'hi'~~ple:;'~' ',.; " .' .. ,

.W_", I.t' i~ . . , . . .

!~r:AP DI~9\¥~:'for !1o.~di};1$t~cI ~lioi! b& M\'PDs,is.also'possible. This is implemented by dividing the open field
by the number ofMVPEls !bat are likely to engage in coordinated denial ofcarriage.
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Three values are required in order to calculate the ownership limit: (I) total MVPD subscribers C'Subs"),
(2) the minimum viable scale ("MVS"), and (3) the subscriberpenetration rate ("Pen"). As described
below, the resulting calculation indicates thali'!lft'Zliteii;,fl.tilt!!l\f70 percent and an ownership limit of30
percent are necessary to ensure that no single cable operator is able to impede unfairly the flow of
programming to consumers.

1. Total Subscribers

41. The Commission originally calculated the ownership limit in teIDls of the fraction ofcable
homes passed. l42 In 1999, the Commission changed the methodology to use total MVPD subscribers in
calculating the limit in order to account for the large and growing presence ofcompetitors, particularly
DBS.143

42. CFA contends that if the Commission chooses to continue using all MVPD subscribers in
the calculation, DBS subscribers should be discounted by 10 percent to account for the reduced
advertising revenues associated with carriage on DBS.I44 CFA notes that DBS'draws more of its
customers than cable does from rural markets, which are less.va1ued by advertisers. The National
Hispanic Media Coalition (''NHMC''),supports the use ofonly cable subscribers in the calculation.14

'

Comcast, on the other hand, suggests that the existing methodology fails to capture other relevant
distribution outlets for video programming, such as international markets, the Internet, mobile phones,
video on demand, digital video recorders, and home video sales and rentals.146

43. We will continue to use all MVPD subscribers when calculating the cable ownership limit.
We estimate that as ofJune 2006, there were 95,784,478 total MVPD subscribers.147 By including all

MVPD subscribers, we account for the impact of the dynamic nature ofthe MVl;'D market on the
viability ofprogramming networks. DBS has grown dramatically since the Commission first established
a limit in 1993. The recent entry of incumbent LECs into the MVPD marketplace may also have a
significant effect on the role that cable operators play in the distribution ofvideo programming.
Programming networks can gain subscribers not only through distribution by cable operators but also
through distribution by DBS operators and other MVPDs. The importance oftaking these developments
into account can be seen by comparing the maximum allowable size ofa cable operator using total cable
subscribers instead of total MVPD subscribers. Ifthe limit were based solely on cable subscribers, the
permitted maximum size ofa cable operator would have been Feduced from about 20 million subscribers
in 2001 to about 19.6 million in 2005~ Irr contrast, under a limit based on MVPD subscribers, the

,
142 1993 Second Report and Order,8PCC Red at 8576 '1124.

]431999 Cable Ownership Order, 14 FCC'Rcd at19QO '1127.
144 CFA Comments to the 2005 Second Further Nolice at 69.

145 See NHMC Commepts to 2005 SecondFwther Notice at I (evaluating the "current cable situation" in terms of
numbers ofcable subsciibers served by rollior cable operators because it considers the two largest cable opemtors to
be gatekeepers that determine the silccessofptogrammlng networks). '

146 See Corncast Comments to the 2005 Seco~dFurtherNotice at 22-34. See also COlllGast Supp. Comments at'7-9;
NCTAMarch 16, 2007 exparte letlerat4.

147 In the formula above, all MVPD subscribers will be used as the value for "Subs." Sources for individual elements
are: (1) NCTA Comments in MB Docket1:<0. 06,),8.9 qt9; (2) ~gan Media Research, Media Trends 2006 at 64; (3)
C-B.and Numbers Keep 1)windling, Satellite.Busine..Ne.wsFAXUydate, July 7, 2005; (4) The DIRECTV Group,
InC., SEC .QUl!}terly,;RepQ"Fonn tfF~P.'l\"suaqtlo,'Section 13 or;15(d) ofthe Securiti~,Act of 1934 for ,the
Quarterly Period Ended June 30, 2~06; at31, (4}EchoStar Communications Corp., SEC Quarterly Report FOIDlIO­
Q,Pursuantto Section 13 or IS(d) ~ftlle Securities Act of 1934 for the Quarterly Period Ended June 30, 2006, at 28;
and (5) CoIllIIli$sjon estiinates basell oh'the Broadbaiid SeMceProviders Association Comments in MB Docket No.
06-189 at 6. Id. at 2617-HI App. B, Table B-1.
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maxim,un sim of acable operator \Voulanave mcreasell s\ight\)' nom about 15.~ m\\\ion subscribers in
2001 to about 28.3 million in 2005. Ifthe cap, were based solely on cable subscribers, ao operator at the
Untit would have had to divest subscribers at the very tiJne it was facing increased competition aod
programmers were finding more distribution outlets open to them. Clearly a calculation using ouly cable
subscribers would fail to address thedyoamic nature of competition in the MVPD market by failing to
account for significant MVPDs other than cable, whose market shares continue to grow.

44. We do not include mobile phones, the Internet, home video rentals, or international
distribution in the total subscriber count. There is scant evidence in the record whether aod how these
alternative outlets affect the viability ofa cable programmer.148 Moreover, many ofthese,alternative
outlets operate based upon the existing popularity of the content, which is gained ouly through
widespread distribution via MVPDs. Finally, including these types of outlets could result in double­
counting or triple-counting the same consumers.

45. 'We reject CFA's suggestion that we discount DBS subscribers.'49 We note that the
survival analysis used to develop the minimum viable scale of a programming network includes DBS,
and other MVPD competitors, as outlets for programming. Thus, the survival analysis .accounts for any
impact ofDBS on the viability ofnetworks, including the effects ofDBS distribution patterns or product
characteristics, or any effect related to advertising differentials. Moreover, even assuming that DBS
yields a lower advertising rate, it is not clear that DBS subscribers would always be less valuable to all
programming networks. DBS carriage enables a programming network to serve subscribers in all parts of
the country through'a single provider, an advantage that may partially or completely offset the drawback
ofreceiving a lower advertising tate. Discounting DBS subscribers would also represent a partial return
to the Commission's pre-l999 methodology and run counter the court's admonition in Time Warner II
that the Commission should ac~bunt for the effect ofDBS in constraining cable operators' market
power. ISO As the court noted, the growth ofDBS subscribership, although it has slowed in recent years,
remains consistently faster than growth in cable subscribers.151 ,

46. CFA maintained in response to the 2001 Further Notice that the Connnission should
establish the limit as a percentage,ofcable homes passed.152 CFA asserts that the statutory Iaoguage cans
for horizontal limits on the number of subscribers a cable operator is "authorized to reach." According to
CFA, "[e]very home to wltich a cable operator can deliver service is a home wltich a ftancltised operator
is ~ autho!ized tpse!:Ve.' Ljrniting the ~ount to thqse who pW'chase the service igoores a large number of
customers the,opf;:rator is 'au,~arized toreach,.,,153 ,Comcast,proposes that the Commission include every
American househoM in the denominator because it contends that DBS passes everyhome in the U.S .154

14. As discussed in the calculation ofthe minimum viable scale, however, the calculation does account for the effect
ofalternative reyenue sources on network program viability. See infra 11 52, See also MAP March 21, 2007 ex parle
letterat 2'(sllitfug that DVD. and video iP6ds do not ittc",ase the availability ofindependent programming channels
that would otherwise support n~w networks).

1~9 See CFA Cononents t~ ,t!J,e-400S,SecondFurther Nolice at 68-70.

15. Addressing petitioners' arginnents that the Cotninission failed to adequately account for competitive pressures
from'DBS; the·jj).C. C!lionit stated that "inrevisiting the horizontal niles the Commission wiD have to take account of
theU:rtPlIJlt ofDitS o)i:;ibat'!Darkerj)'ower." Time Warner1I, 240 F.3d at 1134. For a further discussion of the
comPetitive eff~ot ofims; see i'lfra 11 70.

lSI Tlme'Warner If, 240 F.3d at 1133 '(citing 2000 Video Competition Report, 16 FCC Red 6005, 6008 at 11~ 6-8).

152 Consumer Federation ofAmerica, Consumers Union, the Center for Digital Democracy, and the Media Access
Project, CS Docket No, 98·82, et al. (Oct II, 20021·{CF'A Oct. '1 F;'2002 Ex Parle).

153 Id. at 4.

154 Comcast Supp. Couunents at 27-28.
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47. We do n.ot agree that the statute man.dates adoption ofahomes-passed standard for the
calculation offue horizontal limit. Indeed, fue Commission has already considered and rejected fuis
approach. ISS Section 613(f)(I)(A) requires the Commission "to prescribe rules and regulations
establishing reasonable limits on the number ofcable subscribers a person is aufuorized to reach"
through cable systems owned or attributed to such person.I" Neither the statute nor the underlying
legislative history requires a "homes passed" standard, and the Commission is not precluded from
adoptiog a subscriber-based standard.IS'

48. As NCTA points out and we have recognized, cable operaturs negotiate with and purchase
programming from video programmers based on the actual Dumber of subscribers they serve, not the
estimated number ofhomes passed within their franchise areas. IS. Therefore, cable operators' share of
actual subscribers nationwide more accurately reflects their market power in the video programming
market than the homes passed standard - using either cable homes passed or DBS homes passed.
Moreover, in terms of"market strucinre," the Commission observed that although the breadth ofcable
operators' reach in terms ofhomes passed might be wide, their actual penetration in terms ofhomes
served may be much lower, rendering the homes passed criterion an inaccurate measurement oftheir
market power.'" In view ofDBS's current nationwide reach and the presence of cable overbuilders
passing the same homes as cable, the homes passed standard not only has come to represent an inaccurate
indicator ofmarket power, it has become an unworkable standard.160 As the same homes are passed by
more than one MVPD, the homes passed standard inevitably results in double countiog and renders it
impossible to determine a cable operator's market share. A subscriber-based standard is a more accurate
indicator of cable operators' size and market power in a dynamic and evolving communications
marketplace. The adoption ofthe subscriber-based standard is consistent with and supports our decision
to include the total MVPD subscribership in the calculation of the horizontal limit.

2, Minimum Viable Scale

49. In 1999, based upon an examination ofthe number of subscribers that successful networks
had acquired, as well as industry comments, the Commission calculated that the minimum viable scale of
a programming network was on the order of 15 million subscribers.161 In 2005, the Commission sought

"s Implementation ofSections 11 and 13 ofthe Cable Television Consumer Protection and Competition Act of
1992, Horizontal fmd Vertical OwnershijJ Limils, Cross-Ownership Jjimitatlons and Anti-Trafficking Provisions, 8
FCC Red 210, 217 ~ 36 (1992)'(stilling that "the'Commissibn may prescribe subscriber limits either as a share of
cable subscribel's or as a share ofhomes passed," sinGe the 1992 Act does not detine the term "reach" in the context
ofsubscriber limits).

156 47 U.S.C. § 533(f)(I)(A)(emphasisadded).

1S7 NCTA suggests that the prpvision "aulhorized to reach," which the statute does not define, may be intetpreted
"simply means iliat the Commission is required to set limits on the n'!tl1ber ofsubscribers a cable operator is
'pennitted to serve' through owned and affiliated cable systems." NCTA Feb. 18,2000 Opposition at 4. Language
in the Conference Report supporis the ''permissive intetpretation" NCTA suggests. The Conference Report states, in
pertinent part, that: The Senate bill amen4s 613(f) ofthe Commlinications Act as follows: Subsection (f)(I) requires
the FCC to establish reasonable limits on (A) the nll1llber ofcable subscribers that anyone cable operator may serve
through cable systemS owned by the operator or in which the operator has an attributable interest. H.R. Rep. No.
102-862 at 81 (1992) (Coni Rep.); see also Senate Report at 80.

158 See NCTA Feb. 18,2000 Opposition at 6; Sixth Annual Report, 15 FCC Red at 1056~ 175 andn.629; 1999
Cable Ownership Order, 14 FCC Red at 19108 ~ 22.

150 See 1999 Cable Ownership Order, 14 FCC ~cdiat 19108 ~ 22.

160 See id at 19108-09~' 22-23; NCTA Oct. 23, 2002.& Parte at 2.

161 1999 Cable.Ownership Order, 14 FCC Red at 19115 ~ 41.
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comment·on the number ofsubscribers aprogramming network requires in order to remain viable. 162 The
Commission proposed that viability is partly a funption of the time the network has been in the market,
and that simply because recently-launched n~iworks tend to have a limited number ofsubscribers early in
the launch, does not mean that those networks wiIl remain viable in the future with a limited number of
subscribers.l6J Referring to the comments ofprogrammers that were submitted in other proceedings, the
Commission suggested that long term viability may require more than 40 million subscribers. l64

50. Comments flied in response to the 2005 Second Further Notice reflect a wide range of
viability estimates. CFA, for example, states that increased programming costs necessitate that a network
serve 50 to 75 million subscribers in order to reach long-run viability.16' TAC asserts that there are two
requirements for a new network to enter and survive in the marketplace: the ability to forecast
distribution to 50 milliori households over five to seven years and access to the top television marketsi66

TAC contends that in order for a network to reach the survivability target of 50 million subscribers, a
network first must reach the 20 million subscriber mark to obtain reliable Nielsen data. I.' It states thaI
networks that cannot provide advertisers with reliable ratings data are extremely limited in their ability to
generate ad revenue and will not survive in the market.'·' Observing that all ofthe cable networks with
distribution to 25 niill.ion households or more are carried by both Comcast and Time Warner, TAC
asserts that in order to exceed 25 million subscribers, a network must be carried by both MSOS.I69 TAC
estimates that there is an oPl)Il field of53.4 million 'subscribers a network could reach without carriage by
Comcast or Time Wamer.'70 '. "

51. NOTA contends that it is not possible to calculate a single value for the minimum viable
scale·ofa network, asserting tIlat even ifthe.,Conwrission were to calculate the average number of
subscribers needed for a network to be viable, the calculation would be Unprecise.17l Erdem, Katz and
Morgan argue that the average network may not be representative ofthe population ofnetworks or

162 2005 Second Further Notice, 20 FCC Red at 9414-20 at" 74-84.

16J ld. at 9415-16 W75-76.

'64 ld. at 9418-19'82.

'6' CFAComments to the 2005 Second Further Notice at 10-11.

166TAC Comments to the 2005liecondFurther Notice at 13·18. According to CFA, the Commission should assign
. Iljl advertising-weighted premium to ·the subscribers';" the top markets when reviewing a specific transaction. CFA

.. c9n~.\!l.l,*~oull]!l!~t.adjus~l'l, t\>e ~'true 'J!'U'ket power oftop-market cluster~ will be ignored to the detriment
o~cS~"!'slili'l!,J?r"gl'antrners." CFA C:ommepts \o.!he 2005 SecondFurther NotIce at 68-70.

',I~;.'l'l"C'i::9~i:Jts to the 20Q5 Sec~nd Further Notice at 20.

t·'Id.

t69,((1•.at ~l. T~C *0, etitPh8siz~, Ittat 0(92 ~lionat J,lq,n-premi\llD q;lple programming networks that have .
.s~~e~~!.m. "".q~~2~;qii.II"on !lo~~e~~lds, "rip! a sillgle o"e nadadhieved the 20 million household milestone
Without oamage'by elllle!'Com.caslor Tune'wliiner, orboth." ld. at 20.

170 ld. at 21-22. TAC s~tes, however, that ifa netw~rkisdenied caniage bybpth Comcast and Time Wamer, it
woulej need to he carried by every other MVPD and added to their basic analog tiers to reach the 50 million
sub~W:ilier$<thal"ad"ettisciJS,requir ..: fu,addition, TAC provides data 'Suggesting·that of 114 iodependent networks
seeldDgnatlonal.carriage.lWne'hasJaun~d ·without-carriage by'l'ime Warner or Comcasl, and the total numbers of
independent netWor.ks ~tulI;lly lawlohed are low,' fd. at 22-23, 35-37. TAC defines "li:Jdependent Network" and
\V~tliated Netw'oijk'ltas·:'llUlY N~twofkwithoutfinancial ties to'Comeast, Time Warner, ViacoDl, News Corp, NBC
Onivei'SlI1, m$lley;.o~-tllreir'Sl\b'SidiDliieSI'~ ld: l\~l~ ",.4'6., !fAt:: states that if !l'ime Warner or Comcast deny carriage of
a.ne~rl(, othm:",abl~?p"MW'~ ~:'b,e 1~J.s.¥,~~~;~~,~edioat~ 0~1 capacity, marketing, and otherresourees to
·dlstribuf~>the .p'~tworK'beoa,rse Its s1l[V~va1illity IS md~u't\t. 'ld. at 22-2'3.

'';:'''l " - \' .~!, , " ,J .' :'/'''' .
171 NCTNComments to the 2005 SecondFurther Notice 'at 14.
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