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provide reasonable certainty and predictability to our regulatees, to ease administrative prooessing, a1).d to
avoid unduly disrupting capital flow.3S2 As a bright-line test, the single majority shareholder exemption
may, like any other attribution limit or regulatory line an agency draws, miss some interests that could
conceivably convey significant voting power or signiflcant influence given special contractual rights or
other factors. Are there such situations? Ifso, are these situations adequately covered by the EDP and
ED attribution rules and by the Commission's "discretion to review individual cases that present unusual
issues on a case-by-case basis where it would serve the public interest to conduct such a review"?35'

3. Cable Insulated Limited Partnership Criteria

113. Under the insulated limited partnership or ")LP" criteria of the cable attribution rules, a
limited partner can avoid attribution for purposes of Sections 76.501, 76.503, and 76.504 of the .
Commission's cable ownership rules if it is not "materially involved" in the management and operations
of the partnership with respect to its video progranuuing activities.'S4 ''Non-material'' involvement is
permitted in some significant partnership activities, without attribution, so that limited partners can
ensure that their investments are protected.'55 More particularly, a limited partnership interest is not
attributable for purposes ofapplying those ownership rules if it satisfies each of the following seven
criteria, which are referenced in, but not included in, the rule and which identify those situations in which
it is reasonable to assume no material involvement in partnership decisions by the limited partner.'56 A
limited'partner seeking to avoid attribution in the cable context cannot:

(1) act as an employee of the partnership ifhis or her functions, directly or indirectly,
relate to the video-programming enteIJlrises of the company; (2) serve, in any material
capacity, as an independent contractor or agent with respect to the partnership's video
programming enteIJ!rises; (3) communicate with the licensee or general partners on
matters'pertaining to the day-to-day operations of its video-programming business; (4)
vote on the admission of additional general partners subject to the power of the general
partner to veto any such admissions; (5) vote to remove a ·general partner except where the
general partner is subject to bankruptcy proceedings, is adjudicated incompetent by a
court of competent jurisdiction, or is removed for cause as determined by a neutral arbiter;
{6) perform any servic~s for the partnership materially relating to its video-programming
activities, except that a limited partner may make loans to or act as a surety for the
business; and' (7) become actively involved in the management or operation ofthe Video
progranuuing businesses of the partnership.'57

114.. Following the court's decision in Time Warner II, a question remains regarding the extent
to which a limited partuer may.engage in.the sale .ofprogramming to the general partnership and still
remain exempt from attribution. The court found no fault with the limitation on communications relating
to video programming as an attribution insulation criterion, but it also found no basis for using

352 See 1999 Broadcast Attribution Order; 14 FCC Red at 12560, 12562, 12581 ~~ 1, 5, 43.

353 See id. at 125S1 ~ 44.

354 See 1999 Cable Attribution Order, 14 FCC Rcd at 19039-41 ~~ 61-64.

355 See Reexamination ofthe Commission's Rules and Policies Regarding the Attribution ofOwnership Interests in
Broadcast, Cable Televi.ion, andNewspaper Entities, 1FCC Red 802, 803 ~ 6 (1986).

356 S~e 1999 Broadcast AttrIbution Order, 14 FCC Rcd at 12615-16 ~ 130; Reexamination ofthe Commission's.
Rule. and PqJ{cies Regarding the Attribution olOwnershlp Interests in Broadcast, Cable Televisioll and Newspaper
Entities, 58 R.R.2d 604, 618-19 ~ 46 (1985) (1985 Broadcast Attri/flition Reconsideraiion Order).

357 See 47 C.F.R. § 76.503 Note 2(b)(2); 47 C.F.R. § 76.504 Note 1(b)(2); 1999<Cable Attribution Order, 14 FCC
Red at 19040-41 ~ 64.
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programming sales by the limited partner to the partnership to trigger attribution.358 Left unclear is the
mauner and extent to which program promotions, sales, marketing, and contractual negotiations may take
place without breaching the limitation on communications, as well as the scope of a limited partner's'
ability to perform services for the partnership materially related to its video programming activities
without the interest being attributable.

115. The Commission received few comments on these issues in response to the 2001 Further
NoRce. Although some commenters generally supported abandoning the "no-sale" provision of the cable
limited partner insulation criteria, they did not address specifically whether a limited partner could sell
programming to the partnership without violating the bar on communications with respect to the day-to
day operations of the video prl?gramming business.'" While one commenter supported retaining the no
sale provision" it !lid npt expla4t h<>w the sale ofprogramming to the partnership would increase the
influence or control ofthe limited,paitne,r.360 Therefore, we seek additional comment on this issue to
address these issues and to up<\ate the record.

116. In particular, we seek comment with respect to the court's conclusion "that the no-sale
criteri,m bearslJo ratilnlal relation to t)J.e goal" <>f ensuring that the limited· partner will not be materially
involved in thevide<>-progr'!'UIfiing'ac!ivities.ofthe partnership.361 Does the sale ofprogramming to the
partodfShip:b:l#a limited plWlllerprovide the limited partner with the ability or the incentive to influen~e
the 'partnership to make specific decisions, and, if so, would the limited partner otherwise have no such
abiLity or ineentive absent its status as a seller ofprogramming?

117. m"Fe,\,ensing.and;remanding the prohibition on the sale ofprogramming by an insulated
limited partner,: thi::c<>urt·relieq,dn'parl, on the continued existence of the prohibition on communications
with respect to the.day"to-day operations ofthe video programming business. Thus, the court noted that
a.ptogrammermight,seoure contract terms giving itsome control over a partnership's programming
choices, '~blit,0giveJi the indepeb.dent criterign barring even communications on the video-programming
business, ... exercise ofthiit power wO\lld seem to be barred:"62 The court also noted, however, that
"even if it wel\ltn't, thll:bargaining opportunity would depend on the desirability ofthe partner's
programming,'not,on its status as a partner.,,363

118. We askcpmmenters to address the court's conclusion that the sale ofprogramming is not
rationally relljted to thecQ~trol ofprogram choices. Does status as a limited partner affect the
willingne-~s OftIle parfD.eilSiJpto carry the partner's programming? Does it affect the terms and
conditions on which that programming is carried? Are there scenarios in which a limited partner could
imptove its hllllgaining p<>sitiorrwith respect to the sale of its programming to the partnership by virtue of
its status:as aJ!imited partner? Ifso, how,could the limited partner achieve such a result without engaging

358 See Time Warner II, 240 F.3d at 1143.

3" See AT&T Conunents at to 2001 Further Notice 71-73, Time Warner Conunents to 1001 Further Notice at41
42, Fox et. af R~plyC~nunentsto 2001 F~rtherNoltce at 5; Comcast Reply Conunents to 100/ Further Notice at
42; AT&TConunents to 2001 Further Notice at 71; aod Time Warner Conunents to 2001 Further Notice at 40-41.
The conunenters note only that a limited pal'lner cannot be materially involved in the video progrannning activities
of the partnership because the limited partner is separately prohibited from conununicating about day-to-day
activ.ities. They. do not address how the two provisions relate.

360 See CFA Reply Conunents to 100/ Further Notice at 27-28.

361 11me Warner 11,240 F.3d at 1143 (stating that the Commission "has drawn no cooneetion between the sale of
pro~g aDilthe a~llity .ofa lilnited partner to control progrannning choices.").
362 Id.

363 Id.
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in other activities that would defeat insulation? Does the analysis change if the limited partner is a
programming vendor but is not selling programming to the partnership at the time it seeks insulation?

119. We ask commenters to address the court's suggestion that a limited partner selling
programming would be unable to influence or control the partnership's programming choices because'of
the prohibition on communications with respect to the day-to-day operations of the video programming
busioess. Could iofluence deriving from the dual status as a program supplier and limited partner be
exercised without communications? Should we draw a distinction between substantive communications
and ministerial cOJn!Dunications? Are there circumstances iovolving the sale ofprogramming where all
communications are so ministerial that they should be allowed even though the general prohibition on'
communications is retaioed? In that case, how should we enforce a general criterion that prohibits
communication while permittiog some communications to exist, and where do we draw the lioe between
permitted ministerial communications and prohibited substantive communications?

120. Fioally, should we reConsider and eliminate the ban on communications with respect to
programniiog sales even though the court assumed the contioued existence ofthat prohibition? Ifwe
were to allow communications 'with respect to the sale ofprogramming, would that so narrow the bar on
communications as to raise questions a's to its continued utility? Are there other communications that
should still be prohibited? For iostance, should discussions regarding the purchase of competitors'
programming or plaocment ofcompetitors' programming on specific tiers be prohibited? Ifwe retaio a
bar on some communications, how should we draw the lioe between prohibited communications and
permitted ones?

4." . Cable Equity Debt Attribution Rule

121. We propose to chmfY the ED provision ofthe cable general attribution rules to correspond
with ano reflect the guidance'provided io the Commission's reconsideration ofthe broadcast attribution
rules.364 As stated above, under the ED rule, a financial interest in a media entity is attributed if,
aggr~gatiog debt and voting and non-votiog equity ioterests, the ioterest exceeds 33 percent of a media
entity's total 1U>sets (combining.equity plus debt value). In order to promote clarity and certainty in
applying the iltl rule and maiotain consistency with the general application ofthe broadcast EOP
attribution rule, from which it is derived, we propose to clarifY the EO rule provisions as follows.

122. Options, Warrants, and Loan Guarantees. In the Broadcast Ownership Reconsideration
Order, the Commission clarified how it would apply the EDP rule to options, warrants, and loan
guarantees. Itspecified that it would ioclune the amount of consideration paid for options and warrants
io'qetennihiog'whether the 33 percent benchmark is exceeded for purposes ofapplyiog the broadcast
EOE attribution rule, Similarly, with respect to loan guarantees, it specified that it would include the
secufity deposit or financial cofltributibn made by the guarantor for the guarantee ofa loan, iocludiog
sums held in escrow as security, in determining whether the guarantor's interest exceeds the 33 percent
threshold and the ioterest is therefore attributable under the EOP attribution rule. The Commission also
clarified that it would add any consideration or other amounts paid for options or warrants to any other
equity or debt iovestment the holder has io the media entity for purposes of determining whether the 33
percent threshold is exceeded. Similarly, it noted that it would ioclude any financial contributions made
by a guarantor to any other equity or debt.lnvestments the guarantor has io the media entity.36s We
propose to adopt the same clarifications for the ED attribution rule and seek comment on this proposal.

123. Total,Assets. In the Broadcast Ownership Reconsideration Order, the Commission
clarified the defuiition of"total-assets" for purposes of applyiog the EOP rule. It clarified that it would
ioc1~deallequity,and/ordebt i.rj whatever inanner or amount held (e.g., iocluding all stock, non-stock,

364 Broadcast D;"nership Ree~lISid~.atia" .order, 16 FCC Red at 1112-15 ~~ 30-39.

365 [d. at 1112-13 ~~ 31-32
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partnership, and other equity interests, as well as all fonus ofshort-tenn and long-term debt liabilities) in
computing whether an interest exceeds the 33 percent EDP threshold. It also noted that parties could
base the valuation ofan entity's "total assets" on hook value, as determined under standard financial
account~ practices, or some o~her reasonable value, such as fair market value, It noted that clarifying
the defJmtIon of total assets to mclude the foregoing reasonable methods ofvaluing a station's total
assets for' purposes ofthe BOP rule would provide applicants flexibility to use the most accurate
valuation. 366 It also advised that media entities should retain the documentation upon which they
compute the value of the station so it can produce supporting documentation for Cominission review if
needed.367 We propose to adopt the same clarifications for purposes ofapplying the ED rule. As we did
in the broadcast context, we also propose to reaffirm that parties must maintain compliancewith the
attribution criteria as any changes in a firm's assets occur.368 We seek comment on these proposals.

124. Multiplier. As the Commission did in the Broadcast Ownership Reconsideration Order,
we propose to amend the Commission's cable attribution rules to provide that in applying the ED rule,
the "multiplier" formula ofthe general cable attribution rules will be utilized for identif'ying indirect,
intervening interests, except that the pass-through exception for linkages that exceed a 50 percent
interest, under which these interests are not multiplied, will not apply in the cable ED context as it does
in the context of corporate voting stock.'6' In the Broadcast Ownership Reconsideration Order, the
Commission noted that the multiplier was adopted because multiplication of successive interests would
more realistically reflect a party's attenuated interest in a media entity where there are intervening
corporations. Under the pass-through exception, however, a link in the ownership chain that represents a
percentage interest exceeding 50 percent is treated as a 100 percent interest when calculating the
successive links in the ownership chain. The Commission established the pass-through exception where
an interest exceeds 50 percent to reflect the dejure control, rather than the defado control, that an entity
might have over a licensee. It noted that it would not apply the pass-through .exemption in the EDP rule .
because the EDP rule applies not only to voting equ.ity but also to non-voting equity and debt. It also
clarified that it would use the multiplier in applying the EDP rule not only to corporations but also to
fmancial interests in partnerships, limited liability companies, or any other type oforganizational form.370

We propose to apply these clarifications to tbe cable ED rule and seek comment on our proposal.J7l .

B. Vertical Limit

1. Background

. 125. Section 613(t) ofthe Communications Act directs the Commission to "prescribe rules and
regulations establishing,reasonable limits on the number of chminels on a cable system that can be
occu.p.ied by a video programmer in whicb a cable operator has an attrioutable interest.,,172 Among other
things;' in setting such limits, the Commission is directed to "ensure that cable operators affiliated with

. '
366 I,i ~t 1112 '1128.

367 Id: at 1111 '11'1[27-28

368 ld, at 1111-12 '1[29

36' ld. at 1113-14 '11'1133-35,

370 1d. at 111411 35

371 In the Broadcast Ownership Recon~ideralion Order; the.P>Jn!jrission clarifiedhow the EDP rule would apply
where an investor holds an interest'in an entity tliit'QWI1I' several stations in one market or multiple stations in several
markets. It ~JijBocllittt'iednow'if'i,,&uld .apply lhe1iDPiUIe to offieer'-and'directors. ld. ;,tI114-15 n 36-39, We
tentatively conclude that these elan'licationS are not rel"vll!\t in the eabJe ED context hecause they relate mainly to
issues related.the EOP·triggering p/ang. W... iilvitjl.cei!nhenl on·this't<mtative conclusion.

372 See 47 U.S.C. § 533(f)(1)(A.)-(B):
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video programmers do nlit favor such programmers in determining camage"m and to refrain from
"impos[ing] limitations which would impair the development of diverse and high quality video
programming."'" In 1993, the Commission f<lund that a 40 percent limit on the number ofactivated
channels that can be occupied by affiliated v!t1eot\tcigralhlliing services struck an appropriate balance
among the goals of reducing the incentive and ability ofvertically integrated cable operators to favor
their affiliated programming, increasing diversity, and permitting cable operators to realize the benefits
and efficiencies associated with vertical integration.'" The Commission also set a 75-channel cap on the
40 percent limit."6 Thus, except for 40 percent of 75 channels ofactivated channel capacity (i.e., 30
channels), there was no limit on the amount ofcapacity that a cable operator could devote to affiliated
programming. In 1995, the Commission affmned both the 40 percent vertical limit and the 75-channel
cap.377

126. The Time Warner II decision reversed and remanded the 40 percent channel occupancy
limit, finding that the Commission had failed to justify its vertical limit with record evidence, and had
failed adequately to consider the benefits and harms ofvertical integration or current MVPD market
conditions in its analysis.37

' The Commission sought comment on how it could fashion a meaningful and
relevan~ channel occupancy limit given the changes that had occurred in the MVPD industry since the
limit was first adopted.'" The Commission also requested comment on the economic underpinnings of
the statutory requirement and asked commenters to address the economic basis underlying the concern
with vertical integration and market foreclosure.3'. Additionally, the Commission asked whether the
necessary conditions existed in the MVPD industry for cable operators to engage profitably in vertical
foreclosure and for this foreclosure to be harmful to the flow ofprogramming.381 It also sought comment
on whether current and likely future developments in the MVPD market would mitigate past concerns
regaFding the ability ofcable operators to discriminate against unaffiliated programming networks.3' 2

127. In response, cable operators point to market forces that, they believe, make vertical
foreclosure unlikely.3'3 First, they state that a programmer can obtain carriage despite a cable operator's
preference not to carry the programmer's service under several scenarios:384 (I) where the programmer is

373 47 U.S.C. § 533(f)(2)(B),

374 47 U.S,C. § 533(f)(2)(G). The ColllllliBsion is also directed to consider the other public interest objectives listed
in Section 613(f)(2). See 47 U.S.C. § 533(f)(2)(A), (C)-(F).

37' 1993 Second Report and Order, BFCC Red at 8593-95'68.

376 See Implementation ofSections 11 and 13 ofthe Cable Television Consumer Protection and Competition Act of
1992, Horizontal and Vertical Ownership Limits, Second Report and Order, 8FCC Red 8565, 8567" 3-4 (1993).

377 See fniplementation ofSections 1I and 13 ofthe Cable Television Consumer Protection and Competition Act of
1992, Horizontal and Vertical Ownership Limits, Memorandum Opinion and Order on Reconsideration ofthe
Second Report and Order, 10 FCC Rcd 7364 (1995).

37. Time Warnerll, 240 F.3d at 1137-39.

37' 2001 Further Notice, 16 FCC Red at 17350-51 , 81.

3•• ld.

381 ld.

3.2 ld. at 17351-52'83.

383 See, e.g., AT&T Comments to the 2001 Further Notice at 50-54.

384 See id. at 50-51; C~mcast Comments to the 2001 Further Notice at 25-28.
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seeking carriage ofa broadcast network entitled to "must carry" status under the Commission's rules;'85
(2) wbere the programmer is seeking carriage ofa "must bave" programming network that consumers
demand; and (3) where the programmer is seeking carriage ofa service pursuant to the Commission's
leased access rules~86 Second, they assert that discrimination on\hebasis of aff1\iationis already .
targeted by the program access rules.'" Third, they argUe that competition from alternative MVPDs such
as DBS makes it unprofitable for a cable operator to engage in foreclosure, because failure to carry
unaffiliated popular networks will drive customers to other MVPDs.'88 Lastly, 'they argue tbat market
conditions have changed to make foreclosure unlikely, citing in particular cable systems' increased
channel capacity.'" In this regard, however, we note that cable operators have also complained, in other
contexts, about capacity constraints because ofthe increased capacity demands ofdigital television,
including high definition television, and their need to increase the speed ofdata services they provide.'"
Cable operators have also submitted studies that purport to show tbat they bave ,no theoretical incentive
to favor affiliated programming networks and not carry attractive unaffiliated programming networks;39!
that programmers could use alternative distribution channels (such as broadcast TV, foreign MVPDs, and
DVD sales) ifa cable operator attempted to foreclose rival networks;"2 that larger cable operators bave
tended to have more channel capacity and carry more channels;'" that cable operators have not engaged
in foreclosure in the past, and there bas been plentiful entry by unaffiliated programming networks;'"
and that a cable operator's incentive to foreclose shrinks as its size increases.39l

128. In the 2005 Second Further Notice, the Commission discussed the empirical studies and
comments submitted in the docket in 2001 and found that they were insufflcient to establish whether
vertical foreclosure is likely to occur in the current marketplace.''' CFA had pointed to two academic
studies that found that vertically integrated operators favor affiliated programming. AT&T and Time
Warner provided evidence to the contrary.'" Because the industry had undergone tremendous change,
including increases in channel capacity, since these studies were performed, the Commission tentatively

'85 See 47 C.F.R. § 76.56.

"6 See 47 C.F.R § 76.701.

'87 Time Warner Comments to the 2001 Further Notice at 35-37 (citing 47 U.S.C. § 536(a)(3); 47 C.F.R.
§76.1301(c)).

'88 Cablevision Comments to the 2001 Further Notice at 7-10; NCTA Comments to the 2001 Further Notice at 21.

'8. Cablevision Comments to the 2001 Further Notice at 7-9.

"0 See Hearing on Completing the Digital Transition Before the S. Comm on Commerce, Science, and
Z'rallSpor.tatwp, 109" Congo (2005) (statement ofKyle McSlarrow, President, National Cable &
TelecQ.lllIIluniqations Association).

'~' AT&t Comments,to the 2001 Further Notice, Besen Decl: at 6-8; AT&T Comments to the 2001 Further Notice,
Ordover Decl. at 48-52. '

"2 AT&T Comments to the 2001 Further Notice, Ordover Dec!. at 52-6$. Ordover focnses his analysis on program
developers' ability to find outlets to distribute their programming, and not on the ability ofa new programming
network to enter the market."

,., Time Warner Comments to the 2001 Further Notice, Joskow and McLaugb1in Decl. at 5-6.

394 ld. at 2-4; AT&T Comments, Besen Decl. at 10-14.

"5 AT&T Comments to the 2001 Further Notice, Besen Decl. at 14-20; AT&T Comments, Ordover Dec!. at 48-52.

3'·2005 Second Further Notice, 20 FCC Red at 9439-421111130-36.

"7 AT&T C01Illj1ents to the 2001 Further Notice, Besen declaration and Time Warner Comments to the 2001
Further Notice, Joskowand McLaughlin declaration.
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concluded that these studies offer little probative value in the Commission's analysis.'" Thus, the
Commission again sought theoretical and empirical.evidence and comment to assist in the development
of a reasonable limit and,in the articulation ofhGW the iiiIlit would address the statutory goals.399

Moreover, the Commission found that cable operators may have an incentive to engage in vertical
foreclosure.40o

129. The Commission also rejected commenters' proposal that the Commission not set a vertical
limit.401 The Commission found that the statute expressly requires the Commission to establish a limit
and concluded that it lacks the authority to fOibear from setting a limit.402 Moreover, the Commission
determined that vertical integration can provide both harms and benefits, and there was insufficient
evidence in the record to set a "reasonable" limit at that time.403

130. Addressing the Commission's request for comment on harms that might flow from vertical
integration, TAC asserts that networks affiliated with MVPDs and major broadcasters routinely are
favored over independently owned networks in violation of Section 613(f)(2)(B). Specifically, TAC
claims that analysis of c;miage decisions by Comcast and Time Warner demonstrates that these cable
providers have placed their affiliated programmiog on more widely distributed tiers and have tended not
to provide carriage to independent programming with a similar theme to their own affiliated
programming.404 Thus, TAC maintains that vertically integrated media companies have strong incentives

39. 2005 Second Further Notice at 20 FCC Rcd at 9439-40 ~~ 130-31.

399 ld. at 9446-47 ~ 147.

400 ld. at 9442 ~ 136. In response, Comcast and NCTA reiterate iheir arguments that cable operators do not have ao
incei1,tive to engage in vertical foreclosure because of the presence ofMVPD competition aod ofother distribution
chanDels. Comcast Comments to the 2005 Second Further No/ice at 60-66; NCTA Comments to the 2005 Second
Fur/her No/ice'at 4-7, 14-16.

401 Sllveral commenters re~ond to the 2QQ1 Fur/her No/ice by asserting that the Commission should not adopt aoy
channel occupaocy riiles and should not limit the carriage ofaffiliated programming. See Cablevision Comments to
the 2001 Further Notice at 5-11; Comcast Comments the 2001 Fur/her No/ice at 29-33; NCTA Comments the 2001
Further No/ice at 20'2j;Time Warner Comments the 2001 Fur/her Notice at 35-37. They assert that changes in the
marketplace have eliminated the need for such limits aod that therefore no channel occupaocy limit can survive
constitutio!131 scrutiny. Cablevision Comments at 6 (arguiqg that given the technological advancements aod today's
"vig1ltoij~ly competitive:' MVPD marketplace, no channel occupancy limit will survive constitutional scrutiny); ,
Ng+,Co.,mm~1\lS th~fOOJ Further N,!/ice at 11, 14 (contending that competition in the sale ofvideo programniing
haseft'eetively ~/irnillated incentives to discriminate, and that ifa.cable operator refuses to carry attractive
,progl'lllDllling services, it will not only fail to attract subscnoers and fail to maximize revenue from existing
'subsoribers, it JJYly lose subscribers). Other commenters assert, on the other hand, that horizontal concentration and
vertical integration in'the MVPD ind~try require that the Commission enact and enforco a strict channel occupancy
limit. See CFA Comments the 2001 Further No/ice at 93-105 (arguing that vertical integration ofcable finns
facilitates the imposition ofhigher costs on progrannning rivals or a degradation in their quality ofservice (by
witljholding desired progrannning) to gain an advantage); Writer's Guild Comments at 15 (contending that the
Commission should not only retain the existing 40 percent channel occupancy limit but also strengthen it through
o~eiship limfts on both cable and broadcast networks, regardless ofwhether the owner is a cable operator).

402 2005 Second Fur/her No/ice, 20 FCC Red at 9446-47 ~ 147.

403 ldo' at 9446 ~ 146.

404 The.~eri~~ Clianpel provides ana.lysis ofhow Corneas! and Time Warner's ,carriage decisions varied according
to tier alicj:tlj.em:e, based 'on an analysis of'carriage decisions for new networks launched in the period ofJanuary I,
ZOQ3 to May 15",ZOOS:. It fuids that Comcast and Time Warner have placed affiliated programming on analog and

,stanilard tiers, while 1JDllffi1iated programming has generally been relegated to digital or premium tiers ,that have less
distrib;ut\Ol1 or not provided carriage at all. It also examines the carriage ofprogramming by theme and finds that
CoDiGliS! and 114ne Warner provided carriage to affiliated progrannning networks but not independent networks for
(eo"-tinued....) w
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,
to favor affiliated networks because they retain the value ofthe programming assets, whereas new
independent networks compete with the affiliated channels for channel capacity, viewers, and advertising

dollars.4os

131. TAC contends that the expansion of digital capacity has not provided independent networks
with additional carriage opportunities because of Comcast's practice offavoring carriage ofaffiliated .
networks.406 Similarly, ACA asserts that the growth ofdigital capacity has not increased the carriage
capacity for independent networks because retransmission-consent tying arrangements consume digital
channel capacity and drain the resources that could be used for carriage of independent networks.407

Moreover, ACA maintains that small and mid-sized cable systems often have no excess capacity and do
not have the resources to upgrade to digital service.40

'

132. CFA also alleges a large list ofharms likely to occur due to vertical integration of cable
operators and video programming. Like TAC, CFA asserts that cable operators are more likely to carry
their own programming !\Ild are also more likely to carry programming developed by broadcasters.409 It
also contends that vertical integration facilitates price squeezes, enhances price discrimination, forces
potential competitors to enter in two stages ofproduction, forecloses markets to competitors, and allows
for easier cross-subsidization.410 CWA asserls that increased vertical integration by cable operators,
combined with national and regional concentration in the cable industry, as well as control by cable
operators over valuable sports programming, has resulted in increased market power for the large cable
operators.411

133. In 2001 and 2005, the Commission also sought comments and evidence on the benefits
provided by vertical integration. In the 2001 Further Notice the Commission asked commenters to
discuss the benefits ofvertical integration and the extent to which these benefits mitigate or outweigh the
harms caused by cable operators favoring affiliated programming.412 The Commission then asked how
these benefits should affect the fashioning of a vertical limit. The Commission sought comment on the
impact that relaxing or modifying the current limit of40 percent might have on producing economic
efficiencies, fostering innovation in services, and encouraging greater investment in and development of

(Continued from previous page) ------------
programming targeting the African-American, gay and lesbian, and English-speaking Latino communities. TAC
Comments to the 2005 Second Further Nottce at 34-39; Exh.5.

40S See TAC Comments to 2005 Second Further Notice at 32-33. Time Wamer criticizesTAC'~ survey on the
grounds thafTAC counts a channel as "affiliated" whenever ifis owned by Comcast, Viac?om, News Corp., NBC'
Universal, ()J'Disney, which Time Warner claims disregards the lack ofcorporate affiliation with Time Wamer and
undercounts independent services that are most likely to succeed. See Time Watner Reply Comments to 2005
Second Further Notice at 7-8.

406 See TAC Comments to 2005 SecondFurther Nottce at 39-42.

407 See ACA Comments to 2005 Second Further Nolice at 3-5.

40' See Id. at 5-6.

409 See CFA Comments to 2005 Second Further Nottce at 13-14. We otherwise received little comment on whether
a cable operator's iocentive and ability to engage 10 vertical foreclosure varies by type ofprogramming network or
by placement on different tiers.

410 See CFA Comments to 2005 SecondFurther Notice at 37-40. CFA contends that cable operators discriminate
and use other anticompetitive practices by leveraging their control ofdistribution to defend their franchise product
and concludes.pfogrammersmust either own a wire or have transmission rights to be in thd top tier ofprogram
netWorks. See Ill. at 43-'14; Exhibit 12. .

411 See CWA Comments to 2005 SecondFurther Nottce at 10-11.
412' .

.2001 Furthe~1jotlce,16FCCRcdat 17351 ~·82.
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diverse and responsive programming.413 The Commission also asked whether the existence ofthese
benefits means that the Commission should employ alternative regulatory restrictions, otherfuan
imposing a limit on cable operators' carriage o'filffiHlifeltffil'bgramming, to prevent foreclosure.4I4 In
response, cable commenters maintain that vertical integration provides efficiencies by increasing the
likelihood offmancing for new networks and reducing the likelihood of"hold-up" (Le., the cable
operator demanding a lower price after the programming network has committed to entering and
producing the programming).4" They also argue that it eliminates the problem ofdouble marginalization
(i.e., both parties attempting to exercise market power by charging prices above cost), which occurs when
both upstream and downstream firms attempt to exercise market power by charging above-cost prices.4I

'

134. In the 2005 Second Further Notice the Commission identified three kinds ofbenefits from
vertical integration: (1) transaction efficiency, in which vertical integration prevents the post-transaction
problems of"hold-up" and double-marginalization; (2) resources, where the cable operator provides the
additional resources needed for a new network to survive; (3) signaling commitment, in which vertical
integration signals that the programming network is likely to succeed, which may allow new
programmers access to capital from sources other than the affiliated MVPD and the ability to acquire
talent and content.417 The Commission concluded that cable commenters had failed to demonstrate that
the benefits ofvertical integration will always exceed the potential harms from vertical foreclosure. The
Commission found that the cable commenters also failed to identify those circumstances in which the
benefits from a particular vertical investment or merger are large enough to warrant exemption from the
verticallimit.4I

'

2. Discus.ion

135. The record developed in response to the 2005 Second Further Notice remains inadequate to
support a specific vertical limit. No commenter proposed a specific limit, provided us with evidence to
support a specific limit, advanced any methodology that could help us to determine a specific limit, or
demonstrated a link between any of the harms identified and a specific limit designed to prevent these
harms.419 As detailed below, we again seek comments and evidence on these issues.

136. 'First we ask for comment on how to define the programming and distribution markets for
purposes ofdetermining an appropriate channel occupancy limit.420 In 2001, the Commission proposed
that programming could be classified into two broad categories, general entertainment and niche
programming.421 The Commission also suggested that programming networks vary according to whether
they focus on a particular subject or are more general purpose, whether they gain a large nationwide

413 ld. at 1735211 84.

414 1d. at 1735111 82.

41~ 'l<imeWarner COlll111ents to the 2001 Further Notice, Joskow and McLaughlin Decl. at 22.

416 id. at'23.

417 2005 SecondFurther Notice, 20 FCC Red at 1111 156-59.

418 ld. at 944911 155.

419 COIlJlllenters address issues related to verticat integration, such as digital capacity, the issue ofwhether vertically
integrate!! cable;operatofs discriminate in favor ofaffi1iated progrllllllllinli, and generalized complaints about
anti'/.9m'petjtive eff.ctS, ofvertical integration. See CFA Comments to 2005 SecondFurther Notice at 13-14, 37-40,
431~~YVA Op~e~ts: to 2005 Second Fu~ther Notice at 10-JI. No commenter, however, links any ofthese issues
to a'specific ve.tlcal Ji1ni!,
~' .
, 2005§econd Further Notice, 20 FCC Red at 944711 148.
, I_ • " •

421 i001 Further Notice, 16 FCC Red at 1732111 9.
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audience,how narIowl'y focused. they ate inall\\rt\C\l\at s\lbject, and wb.efuer fu.e'l are mI.\i.oM\. or re~i.oml.\
in scope.'" The Commission asked, in 2005, whether the incentive and ability ofcable operators to
engage in vertical foreclosure could vary acctlrllhig,tbtlie'!ype ofprogramming network and whether a
channel occupancy limit would prevent discrimination in a particular submarket.·23 The Commission
also sought comment on whether placement ofnetworks on different tiers or in different packages affects
how vertical foreclosure might be implemented by a cable operator, especially consid~gthat digital
tiers have much greater channel capacity than analog tiers, and whether a vertical limit should be applied
on a tier-specific or package-specific basis.•2. We urge commenters to address these issues.

137. We also seek further comment on the extent to which vertically integrated cable operators
have an incentive to engage in strategic, anticompetitive behavior, leading to foreclosure ofentry by
unaffiliated programmers.·2S We ask whether, in today's marketplace, vertically integrated cable
operators have an incentive to discriminate unfairly against unaffiliated programming networks that
compete against the cahle operator's affiliated networks. In this regard we ask whether the
Commission's finding that cable operators may have an incentive to engage in vertical foreclosure
remains valid in today's marketplace and ask for analyses and studies based on current technological and
market conditions.·26 As noted above, the Commission received little comment directly addressing its
request for theoretical and empirical evidence regarding how to establish the vertical limit. The
Commission did receive, however, two academic studies that particularly address whether cable
operators have in recent years engaged in vertical foreclosure and whether they have favored their
affiliated programming networks.·27

138. Chen and Waterman use a 2004 database of680 cable systems to examine whether
Comcast and Time Warner are more likely to carry a prograrn network in which they have an ownership
interest than they are to carry a program network with similar content but in which they do not have an
ownership interest. They trod that vertical foreclosure is a persistent phenomenon in the cable industry
despite channel capacity expansion, digitization, and DBS competition. The paper fmds that vertically
integrated cable operators (I) are more likely to carry a program network in which they have an
ownership interest than they are to carry a program network with similar content but in which they do not
have an ownership interest; and (2) when they do carry an unaffiliated program network with content
similar to one of their affiliated networks, they tend to position the unaffiliated network on digital tiers or
in other ways that limit cons\lI1ler access.·2

•

• 22 Id. at 17322-23 ~~ 12-13.

•23 2005 Second Further Notice, 20 FCC Red at 9447 ~ 148.

•2. Id. at 9447 ~ 149.

• 2S See Senate Report at 25-27,81; HouseReport at 41; 1995 Vertical Reconsideration Order, 10 FCC Red at 7365
~ 4; 1993 Second Report and Order, 8 FCC Red at 8583-84 ~~ 41-42; Initial Notice, 8 FCC Red at 218 W42-43;
2005 Second Further Notice at para. 146. Cf generally Program Access Order, 17 FCC Red at 12135-50 W24-55
(discussulg ability and incentive ofvertically integrated progratnnting netwOlks to favor affiliated cable operators).

•2. 2005 Second Further Notice at ~ 136.

• 27 In his study ofprogrannning network carriage by cablesystems, based on a sample of 11 networks, Gooisbee
found thafvemcal integration generally increases the proliability ofcarriage. He also found'that increased DBS
:;hare ~l a mark~J redlll;es this probability, sugge&!ing Ibat the prqpensity f~r ~eIf-carriage is driven more by market
pGwiir considerations than by efficieneiesJrom vertil:arlntegiatioJi. Austan Goolsbee, VertICal Integration and the
Markelfor Broadcast and Cable Television Programming (April 2007) (MB Docket No. 06-121).'

~. Dong Chen and David Waterman, Vertical Foreclosure in the U.S. Cable Television Market: An Empirical Study
of Program Network Carriage and Positioning (Aug. 2005). '
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139. In addition, a\?a\?er by Kang analyzes carnage decisi.ons of 943 cable s'jstemsto test
whether large MSOs might be colluding tacitly by canying each others' vertically integrated cable
networks, which the paper refers to as "recijiflileahillrriaM.,,429 The study finds that: (I) vertically

.integrated MSOs are more likely than non-vertically integrated MSOs to cany the start-up basic cable
networks ofother MSOs, and (2) vertically integrated MSOs are no more likely than non-vertically
integrated MSOs to cany independent start-up basic cable networks. The study concludes that the
Commission was correct to assume that the policy concern about excessive market power ofcable
operators in the programming market extends beyond the unilateral actions of individual MSOs.

140. Comcast disagrees with the fmdings ofChen and Waterman and Kang. Comcast contends
that Chen and Waterman's conclusionsare not supported by their findings, and that because
programming on each channel tends to be unique, cable operators are motivated to cany programs that
consumers will find attractive, regardless of whether an affiliated or unaffiliated network is the
provider.430 It asserts that Kang's conclusions are based on a six-year old data sample that skews results
and uses assumptions unsupported by evidence.43

'

141. We seek comment on the validity of these studies and the responses to them. Do these
studies establish that vertical fereclosure is occurring despite recent changes in the marketplace? Does
Kang's study show that a more·extended form ofvertical foreclosure exists, based on "reciprocal
carriage" of integratedprogramming, in which a coalition ofcable operators unfairly favor each others'
affiliated programming? Does-carriage ofan affiliated programming network reflect unfair
discrimination against independent programming networks, which can deny consumers the ability to
receive the programming they want, or is it simply a cost-minimizing move by a cable operator seeking to
avoid paying affiliation fees, which may be more efficient and may enable cable operators to cany more
programming that consumers desire?

142.. We also seek coulment on evidence regarding the benefits ofvertical integration between
cable Qperators and programming networks, and on their size relative to the potential harms ofvertical
integration. Uoth'Congress and the Commission have recognized that vertical integration can produce
efficiencies in the production, distribution, and marketing ofvideo programming, enabling cable
operators to make adl\itional investments in distribution plant and programming.432 Accordingly, we seek
comment and'evidence, as we <lid in the 2005 Second Further Notice, to assist in the establisbment ofa
reasonable channel.occupancy limit, taking into,consideration these benefits.

143. We invite commenters to propose a specific vertical limit, including whether or not the
current 75 channel cap is still appropriate and relevant. We tentatively conclude that the 75-channel cap
shellld be eliminated,. We ask-that co=enters provide theoretical or empirical evidence to support

. '~ " ..~. '~.' ,,"-' ,

i\Ily,~pe9Ific"ptep'~sed limit andldiscuss how, .the propos~d limit will appropriately balance the potential
harms and benefits ofvertical integration. Alternatively, we invite commenters to advance a particular
met)lOdology·and rationale that will help us to determine a specific limit that is supported by record
evidence. In either case, we request that commenters demonstrate a link between the specific harms
sought to be prevented and the specific limit proposed to prevent or remedy such harms.

144. We also seek comment on whether the channel occupancy limit should apply to regional

42. Iun-Seok Kang, Reciprocal Carriage ofVertically Integrated Cable Networks: An Empirical Study.

430 Comcast Reply Comments to the 2005 SecondFurther Notice at 19-23, citing Exhibit I.

431 Id. at 17~19, citingExhibit I.

432 See fie':'.~te.,J!,eport,at 2~-27, 81; llouseReport at41; 1995 Vertical Reconsideration Order, 10 FCC Red at 7365
66 ftS-611993W'ei:oMRepprt anfl Order, 8FCC Red at 8584-85 mI 43.-44; Initial Notice, 8 FCC Red at 218-19"
44-45; 2005 Second Further Notice at' 146.,\, ,~
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programming networks. In describing the limit on acable o1Jerator's carria~ of afmiated~to~ra_v.
networks, the Commission~srule states that the .limit applies to "national.video programming services"
owned by the cable operator or in which the cab~i<oi,,;nito('has an attributable interest.433 The
Commission stated when it adopted this language that a programming service does not have to be
distributed in every state to be regarded as a national programming service, 434 A programming service
distributed to cable systems in numerous states across the country or in a variety ofregions may also be
considered a national programming service,435 Programming services distributed only to a particular
community or to a discrete region, on the other hand, are exempt from the limit.436 The Commission
explained that the application of the limit only to "national" networks would pre,serve'cable operators'
incentives to invest in the development of local and regional programming services and would thereby
serve the Commission's goal ofpromoting localism.437 Since 1993, when the Cqmmission implemented
this rule, regional networks have proliferated. Whereas in 1998 there were 61 regional networks, 24 of
which were affiliated with one or more cable MSOS,438 in 2005, there were 96, ofwhich 44 were
affiliated with at least one cable MSO.439 Does the proliferation of regional networks since the ,
Commission fIrst adopted its channel occupancy limit support continued application ofthe limit only to
nationally distributed networks, or does this marketplace development suggest that the limit should now
apply to networks that are distributed in discrete geographic regions? Commenters supporting a
broadened application ofthe limit should discuss the effects of any such revision on cable operators'

,incentives to continue investing in the development of regional programming and on the Commission's
localism goal. In addition, commenters who advocate continued exclusion ofany type ofnon-national
programming should explain how the excluded class ofprogRlIJlllling should be defIned and should
explain how their proposed defInitions would serve the statutory goals ofpromoting competition and
diversity and should discuss any resulting effects on localism.

145. Finally, we seek comment on whether or not to expand the class ofnetworks that count
toward the channel occupancy limit. Currel!ltly, the limit applies only to networks that are affiliated with
the cable operator whose compliance is at issue. Should we revise the rule so that it also limits the
number ofchannels that can be occupied by video programming networks owned by or affiliated with (I)
any cable operator, i.e., not just the operator whose compliance is at issue, (2) other MVPDs, such as
DBS providers ;mdtor (3) broadcast networks. We tentatively conclude that we should expand the
channel occupancy limit to include video programming networks owned by or affiliated with any cable
operator."· Congress did not distinguish between different types of cable operators for purposes of '

433 47C.Fi. § 76504(a}(2007).

434 See In the Mptter a/Implementation a/Sections 11 and 13 a/Cable Tetevision Consumer Protection Act 0/1992
Horlzdntal amiVertielt1 OWnership LirililS, Second Report and Order, 8FCC Red 8566, 8599,1178 (1993) ("Second
Repotl.futd·O.dior") ,

, ;,
435 1d.

436 1d.

437 1d,

438 1998 Video Competition Report, 13 FCC Red at 24380-81, 24439-4111171, Appendix:D, Table D-3.

439 2005 Video Competition Report, 21 FCC Red' at 2579, 11166.

... We note that, in adopting the exclusive contract prohibition in Section 628(c)(2)(O), Congress applied the
prohibition to all Dableoperators. See Program Access Order 22 FCC Red 17791, 17840-11171. See also H.R. Rep
No. 102-862, at2 (1992) (Cont: Rep.): '

.., Th~ caBI~ ind~Q:y h~\beG0m~ ~i!!callY int'lllrated; cable op~rators ~d cable programmers often have
comn:',~ OVlIl~l" ,As a, ~~uh,.,qa1l1e ol'.~tetSbev~ the incentiv7lJ1ld abili!¥ to favor th~ir affiliated
progrannnetsf lIliis Gould ml!k~ 'It more dijficult for noncable-affiliated prograriUllerS to secure *1461

(colitinued.. 00)
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Section 628(c)(2)(J)).,.441 Commenters are asked to provide a comprehensi.ve anal)'sis alVih)' such
revisions would be appropriate and necess3ty in order to enhance effective competition. Furthennore,
because Section 613(1)(2) applies only to thd'lietlbJ1s,t1f.Ml:Jie operators, co=enters should discuss the
jurisdictional basis for any revisions to the class ofnetworks that are subject to the cap.

IV, PROCEDURAL MATTERS

A. Fourth Report and Order

146. Paperwor1l.Reduction Act Analysis. This document does not contain new or modified
infonnation collection requirements subject to the Paperwork Reduction Act of 1995 (PRA), Public Law
104-13. In addition, therefore, it does not contain any new or modified "infonnation collection burden
for small business concerns with fewer than 25 employees," pursuant to the Small Business Paperwork
Relief Act of 2002, Public Law 107-198, see 44 U.S.C. 3506(c)(4).

147. Congressional Review Act. The Commission will send a copy ofthis Fourth Report and
Order in a report to be sent to Congress and the Government Accountability Office, pursuant to the
CongFessional ReviewAct.442

148. Final Regulatory Flexibility Analysis. As required by the Regulatory Flexibility Act,443
the Commission has prepared a Final Regulatory Flexibility Analysis ("FRFA") relating to this Fourth
Report l\I1d Order. 'The SFRFA is set forth in Appendix B.

B. Further Notice ofProposed Rulemaking

149. Jj:x Parte Rules. This is a permit-but-disclose notice and comment rulemaking proceeding.
Ex parte presentations are permitted, except during the Sunshine Agenda period, provided that they are
disclosed as provided in the Commission's rules. See generally 47 C.F.R. §§ 1.1202, 1.1203, and
l.lZ06(a).

150. Pursuant to sections 1.415 and 1.419 of the Commission's rules, 47 CFR §§ 1.415, 1.419,
interested parties may file co=ents and reply co=ents on or before the dates indicated on the first
page of,this document. Comments may be filed using: (1) the Commission's Electronic Comment Filing
System (ECFS), (20) the Federal Government's eRulemaking Portal, or (3) by filing paper copies. See
Eleetronic Filing ofDocuments in'RulemakingProceedings, 63 FR 24121 (1998).

• Electronic Eilers: Comments may be filed electronically using the Internet by accessing the
. ECFS: htip:j/wWw~fcc.gov/cj!b/ecfsl or the Federal eRulemaking Portal:
http://www.regulations'.gov. Filers should follow the instructions provided on the website for
submitting comments. '

•. For ECFS filets; if.multiple docket or rulemaking numbers appear in the caption ofthis
proceediitg; filllts must transmitone electronic copy of the comments for each docket or
rulemaking number referenced in the caption. In completing the transmittal screen, filers
should include their full name, U:S. Postal Service mailing address, and the applioable
docket or rulemaking number. Parties may also submit an electronic comment by

(Colitinued from previous page) -_---------
.carnage on ,Oiiale systems. Vertically integrated program suppliers also have the incentive and ability to
favortheir affiliated .cable operators over nonaffiliated cable operators and programming distributors using
other technologies.

441. Id.atp2.

442 See 5 U.S.C. § 801.{a)(1)(A).
443 , .

See 5 U.S.C. § 604.
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Internet e-mail. To get filing instructions, filers should send an e-mail to ecfs@fcc.gov,
and include the following words in the body ofthe message, "get form." A sample form

and directions willbe sent in res~n.se.

Paper Filers: Parties who choose to file by paper must file an original and four copies ofeach
filing. Ifmore than one docket or rulemaking number appears in the caption of this proceeding,
filers must submit two additional copies for each additional docket or rulemakingnumber.

Filings can be sent by hand or messenger delivery, by conimercial overnight courier, or by first
class or overnight u.s. Postal Service mail (although we'continue to experience delays in
receiving U.S. Postal Service mail). All filings must be addressed to the Commission's
Secretary, Office ofthe Secretary, Federal Communications Commission.

• ,The Commission's contractor will receive hand-delivered or messenger-delivered paper
filings for the Commission's Secretary at 236 Massachusetts Avenue, NE, Suite 110,
Washington, DC 20002. The filing hours at this location are 8:00 a.m. to 7:00 p.m. All
hand deliveries must be held together with rubber bands or fasteners. Any envelopes
must be disposed ofbefore entering the building.

• Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

• U.S. Postal Seivice first-class, Express, and Priority mail must be addressed to 445 12lh

Street, SW, Washington DC 20554.

People with Disabilities: To request materials in accessible formats for people with disabilities (Braille,
large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty). '

151. This document does not contain proposed information collection(s) subject to the, ,
Paperwork Re.duction Act of 1995 (PRA), Public Law 104-13. In addition, therefore, it does not contain
any new or modified "information collection burden for small business concerns with fewer than 25
employees," pursuant to the SniaIl Bosiness PaperWork ReiiefAct of2002, Public Law 107-198, see 44
U.S.C. 3506(c)(4). ' . '

152. Supplementallnltial Regulatory Flexibility Analysis. As required by the Regulatory
Flexibility Act,"" the Commission has prepared a Supplemental Initial Regulatory Flexibility Analysis
(SlRFA) ofthe possible.signifioant ecenomic impact on a substantial number ofsmall entities of the
proppsals addressed,jn thi.s EunherNotice ofProposed R1J/emaking. The SlRFA is set forth in the
ApP~lldix. Wmtlen public 'comments are requested on the 'SlRFA. These comments must be filed in
acoordance with the same filing deadlines for comments on theFurtherNotice, ahd they should have a
separate 3!1d distinct heading designating them as responses to the SlRFA.

153. Additional Information. For additional information on this proceeding, please contact
Elvis,Stumbergs, Industry, Analysis Division, Media Bureau at (202) 418-2330. For Press Inquiries,
please contactMary Diamond, Media Bureau, at (202) 418-7200. '

V. ORDEJUNG CLAUSES

154. AccordinglY,IT ISORDERBD, that pursuant to the authority contained in sections 2(a),

.....
. See 5 U.S.C. § 603.
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4(i), 303, 307, 309, 310, and 613 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 152(a),
I 54(i), 303, 307, 309, 310, 533, the Fourth Report and Order and Further Notice ofProposed
Rulemaking are ADOPTED.

155. IT IS FURTHER ORDERED, pursuant to Sections 4(i), 303 and 613 of the
Communications Act of1934, as amended, 47 U.S.C. §§ 154(1), 303 and 533, tbat the amendment to 47
C.F.R. § 76.503 discussed in this Fourth Report and Order IS ADOPTED. The amendment shall
become effective 30 days after publication in the Federal Register.

156. IT IS FURTHER ORDERED, that pursuant to authority contained in sections 2(a), 4(i),
303,307,309,310, and 613 ofthe Communications Act of1934, as amended, 47 U.S.C. §§ 152(a),
154(i), 303, 307, 309, 310, 533, NOTICE IS HEREBY GIVEN ofthe proposals described in the Further
Notice ofProposed Rulemaking.

157. IT IS FURTHER ORDERED, that the Commission's Consumer and Governmental Affairs
Bureau, Reference Information Center, SHALL SEND a copies ofthe Fourth Report and Order,
including the Final Regulatory Flexibility Analysis aud the Further Notice ofProposed Rulemaking,
including the Supplemental Initial Regulatory Flexibility Analysis to the ChiefCounsel for Advocacy of
the Small Business Administration.

158. IT IS FURTHER ORDERED, that MM Docket No. 87-154 and CS Docket No. 96-85 are
TERMINATED and MM Docket No. 92-51 is SEVERED.

FEDERAL COMMUNICATIONS COMMISSION

Secretary
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APPENDIX A

LIST OF COMMENTERS

Initial Comments

The America Channel (TAe)
American Telephone & Telegraph (AT&T)
American Cable Association (ACA)
Doug Chen
Cablevision Systems Corporation (Cablevision)
Comcast Corporation (Comcast)
Commutlications Workers of America (CWA)
Consumer Federation ofAmerica (CFA)
DIRECTV,loc.
ION Media Networks (paxson)
Jun-Seok Kong
Media Access Project (MAP)
Media General, Ioc.
National Cable Television Association (NCTA)
National Hispanic Media Coalition (NHMC)
Project and Freedom Foundation (PFF)
Alexander Raskovich
Time Warner Cable (Time Warner)
Viaeom,loe.
Daniel Waterman
Writers Guild ofAmerica (Writers Guild)

Supplemental Comments

Comeast Corporation (Comeas!)

Further Supplemental Commegts

Comeast Corporation (Comcast)

Opposition and Reply Comments

National Cable Television Association (NCTA)

Reply Comments

American Telephone & Telegraph (AT&T)
Comcast Corporation (Comcast)
National Association ofBroadcasters (NAB)
ION Media Networks (paxson)
Time Warner Cable, Inc. (Time Warner)
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APPENDIXB

RULE CHANGES

Part 76 ofTitle 47 of the Code ofFederal Regulations is amended to read as follows:

PART 76 MULTICHANNEL VIDEO AND CABLE TELEVISION SERVICE

FCC 07-219

"1"

I. The authority citations for part 76 continue to read as follows:

AUTHORITY: 47 U.S.C. §§ 152(a), 154(i), 303, 307, 309, 310, 533.

2. Section 76.503 is amended by:

a) Revising paragraph (a) to read as follows:

§ 76.503(a) National subscriber limits. No cable operator shall serve more than 30 percent ofall
multichannel-video programming subscribers nationwide through multichannel video programming
distributors owned by such operator or in which such cable operator holds an attributable interest.

b) Replacing the text in subsections (b), (c), and (d) with the word "Reserved."
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FINAL REGULATORY FLEXIBILITY ANALYSIS

FCC 07-219

As required by the Regulatory Flexibility Act of 1980, as amended (RFA),l an Initial Regulatory
Flexibility Analysis (lRFA) was incorporated in the 2005 Second Further Notice ofProposed
Rulemaking in MB Docket No. 92-264, FCC 05-96.' The Commission sought written public comment on
the proposals in the 2005 Second Further Notice, including counnent on the IRFA. This present Final
Regulatory Flexibility Analysis (FRFA) confonns to the RFA.3

A. Need for, and Objectives of, this Fourth Report and Order

In this Fourth Report and Order, we set the Commission's cable horizontal ownership limit4 to bar cable
operators from having an attributable interest in cable systems serving more than 30 percent of
multichannel video progrannning subscribers nationwide. Our action here responds to the court's
decision in Time Warner Entertainment Co. v. FCC ("Time Warner IT'),swhich remanded the
Commission's 30 percent limit. Our decision implements the statutory directive that we impose a limit
designed to ensure that no single cable operator or group ofoperators, because of their size, unfairly
impede the flow ofprogramming to consumers.'

In establishing the 30 percent cable horizontal ownership limit, we rely on a modified "open field"
approach to ensure that no single cable operator becomes so large that a programming network can
survive only if that largest operator carries it. To calculate a horizontal limit that meets this test, we fltst
detennine the minimum number of subscribers a network needs in order to survive in the marketplace,
and then estimate the percentage ofsubscribers a network is likely to serve once it secures a carriage
contract. The resulting calculation indicates that an open field of 70 percent and an ownership limit of 30

. percentare necessary to ensure that no single cable operator is able to impede unfairly the flow of
programming to consumers.

B. SUI/lmary of Significant Issues Raised by Public Comments In Response to the IRFA

None ofthe parties in this proceeding filed counnents on how issues raised iri the 2001 Further Notice or
the 2005 Second Further Notice would impact small entities.

C. Description and Estimate of the Nnmber of Small Entities to Which the Rule Will Apply

Thl' lU'4.directs agencies to pFovide a desoription of, and, where feasible, an estimate of, the number of
sm;,li entities.that may be affected by.~e rules adopted herein.7 The RFA generally defines the tenn .

1 See 5 U.S.C. § 603. The RFA, see 5 U.S.C. § 601- 612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

, The Commis~ion 's Cable Horizontal and Vertical Ownership Limits, Second Further Notice ofProposed
Rulemaking, 20 FCC Red 9374, 945311165 (2005) ("2005 Second Further Notice").

3 See 5 U.S.C. § 604.
4 47 C.F.R. § 76.503.,
~ Ti1lle WarnerEntertainment Co. v. FCC, 240 F.3d 1126 (D.C. Cir.2001).

'47 U.S.C. § 533(t)(2)(A).

7 5 U,S.C. § 604(a)(3).
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"small entity" as having the same meaning as the terms "small business," "small organization," and
"small governmental jurisdiction.'" In addition, the term "small business" has the same meaning as the

term"small business concern" under the Small Business Act? A"smallbusiness concern" is one which:
(I) is independently owned and operated; (2) is not dominant in its field ofoperation; and (3) satisfies
any additional criteria established by the SmanBusiness Administration (SBA).IO

: /'~' ::".. '. ,'.. ',':

Cable and Other Program Distribution. The Census Bureau recently updated the NAICS so that .
these firms are included in the Wired Telecommunications Carriers categoryll which is described as
follows: "This industrY comprises establishments primarily engaged in operating and/or providing access
to transmission facilities and infrastructure that they own and/or lease for the transmission ofvoice, data,
text, sound, and video using wired telecommunications networks. Transmission facilities may be based
on a single technology or a comb\nation of technologies. Establishments in this industry use the wired
telecommunioations network facilities that they operate to provide a variety of services, such as wired
telephony services, including VolP services; wired (cable) audio and video programming distribution;
and wired broadband Internet services. By exception, establishments providing satellite television
distribution services using facilities and infrastructure that they operate are included in this industry."l2
The SBA has updated the small business size standards to accord with the revised NAICS. The size
standard for Wired Telecommunications Carriers is all fJm)s having an average of I ,500 or fewer
employees. The census Bureau has not collected information on the size distribution of fJmlS in the
revised classification ofWired Telecommunications Carriers. Accordingly we will apply the new size
standard to Census Bureau data for 2002 regarding the size distribution of Cable and Other Program
Distribution." There were a total of 1,191 firms in this category that operated for the entire year. l4 Of
this total, 1,178 fJm)s had fewer than 1,000 employees.I' Thus, under this size standard, the majority of
firms can be considered small.

Cable System Operators. The Communications Act of 1934, as amended, also contains a size standard
for small cable system operators, which is "a cable operator that, directly or through an affiliate, serves in
the aggregate fewer than 1 percent of all subscribers in the United States and is riot affiliated with any
entity or entities whose gross annual revenues in the aggregate exceed $250,000,000.,,16 The
Commission has determined that an operator serving fewer than 653,000 subscribers shall be deemed a
small operator, if its annual revenues, when combined with the total annual revenues ofall its affiliates,

, 5 U.S.C. § 601(6).

9 5U.S.C. § 601(3) (inootporating by reference the definition of"small-business concern" in the Small Business Act,
15 U.S.C. § (32). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies "unless an
agency, after consultation with the Office cifAdvocacy ofthe Smill-Business AdtiiJnistration and after opportunity
for public comment, establishes one or more definitions ofSuch·term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register."

10 15 u.s.c. § 632.

11 13 C.F.R. § 121.201 (2007), NAICS code 517110.

12 U.S. Census Bureau, 2007 NAICS Definitions, 51711j1 Wired Telecommunications Carriers,
http://www.census.gov/naicsl2007/del1ND517110.HTM#N517110.

13 13 C.F.R. § 121.201 (2002), NAICS code 517510.

14 U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, Table 5, ReCeipts Size ofFinns for the
United States: 2002, NAICS code 517510 (issuedNovember 2005).

I'ld.

16 47 U.S.C. § 543(m)(2);see 47 C.F.R. § 76.901(f) & no. 1-3.
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do not exceed $250 million in the aggregate." fudustry data indicate that, of994 cable operators
nationwide, all but thirteen are small under this size standard.'s We note that the Commission neither
requests nor collects information on whether cabie systdltl operators are affiliated with entities whose
gross annual revenues exceed $250 million,19 and therefore we are unable to estimatemore accurately the
number of cable system operators that would qualify as small under this size standard.

Private Cable Operato~s (PCOs) also known as Satellite Master Antenna Television (SMATV)
Systems. PCOs, also known as SMATV systems or private communication operators, are video
distribution facilities that use closed transmission paths without using any public right-of-way. pcas
acquire video programming and distribute it via terrestrial wiring in urban and suburban multiple
dwelling units such as apartments and condominiums, and commercial multiple tenant units such as .
hotels and office buildings. The SBA definition of small entities for Wired Telecommunications Carriers
includes PCOs or SMATV systems and, thus, small entities are defined as all such companies with 1,500
or fewer employees:o Currently, there are approximately 76 members in the Independent Multi.Family
.Communicatiens Council (!MCC), the trade association that represents pcas:' Individual pcas often
sen'e approximately 3,000-4,000 subscribers, but the larger operations serve as many as 15,000-55,000
subscribers. In total, pcas currently serve approximately 900,000 subscribers." Because these
operators are not rate regulated, they are not required to file emploYment data with the Commission.
Furthermore, we ate not aware"ofany privately published employment information regarding these
!?perators. Based on the estimated number of operators and the estimated number ofunits served by the
largest ten pcas, we believe that a substantial number ofPCa may qualify as small entities.

D. Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements

The new rule imposes a 30 percent limit on the number ofMVPD subscribers nationwide that one person
or entity may serve. No new reporting, recordkeeping or other compliance requirements are adopted.

Eo Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant
Alternatiyes Considered

The RFA requires an agency to describe any significant alternatives that it has considered in developing
its appmach, which may include the following four alternatives (among others): "(1) the establishment of
diffeFinwcompliance or reporting requirements or timetables that take into account the resources
available to small entities; (2) the clarification, consolidation, or simplification of compliance and
reporting requirements under the rule for such small entities; (3) the use ofperformance rather than
design standards; and (4) an exemption from coverage of the rule, or any part thereof, for such small

17 47 C.P.R. § 76.901(f); see Public Notice, FCC Announces NewSubscriberCount[or the Dlifinltion o[Small
Cable Operator, DA 01-158 (CaIl1e'Services Bureau, Jan. 24, 2001).

18 These data me derived from: R.R. Bowker, Broadcasting & Cable Yearbook 2007, ''Top 25 Cable/Satellite
Operators," pages A-8 & C-2 (data current as ofMarch 30, 2006); Warren Communications News, Television &
Cable Faetbook 2007, "Ownership ofCabIe'Systems in the United States," pages D-1737 to D-1786.

19 The Commission does receive such information on a case-by-case basis ifa cable operator appeals a local
franchise authority's froding that the operator does not qualify as a small cable operator pursuant to § 76.901(f) of
the Commission's rules. See 47 C.F.R. § 76.909(b).

20 13C.F.R. § 121.201 (2007), NArCS code 517110.

'I For a list ofrMCC members, see http://~.imcc-onlioe.orglmembership (visited Jan. 4, 2008).

22 See Kagan Research, LLC, Basic Cabie Network Economics, 2005-2015, Media Trends 2006, at 64.
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entities.,,2~

In this Fourth Report and Order, based on itil\ealGulailtlli§o.1ising an open field approach, the Commission
sets a 30 percenthorizontal ownership limit:' This rule limits the size oflarge MSOs and does not
prevent small cable operators from growing larger. We also continue to base the limit on the number of
actual MVPD subscribers, a figure used by cable operators when they negotiate with and purchase
programming from video programmers. See id. Finally, the horizontal cap would not change pursuant to
the Order. Accordingly, we do not fmd that the Order will impose ~ew burdens on small cable operators.

The Commission considered other alternatives,25 with respect to the horizontal limit, but the Order
adopted a 30 percent horizontal ownership limit based on evidence that this is the level necessary to
preserve programmer viability. The Commission believes that the decisions it adopts in the Order serve
our public interest goals and comport with the evidence.

F. Report to Congress: The Commission will send a copy ofthe Fourth Report and Order, includinf,'
this Supplemental FRFA, in a report to be sent to Congress pursuant to the Congressional Review Act. 6

In addition, the Commission will send a copy of the Fourth Report and Order, including this
Supplemental FRFA, to the ChiefCounsel for the advocacy ofthe SBA. A copy of the Fourth Report
and Order and the Supplemental FRFA (or summaries thereot) will also be published in the Federal
Register.27

23 5 U.S,C. § 603(c)(I) - (0)(4).

24 See Fourth Report & Order, 1MJ40-73.

2S See e.g., Fourth Report & Order, W77-83 (discussion ofregiollallimits proposal).

2. See 5 U.S.C. § 801(a)(I)(A).

27 See 5 U.s.C. § 604(b).
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APPENDIXD

SUPPLEMENTAL INITIAL REGULATORY FLEXIBILITY ANALYSIS

FCC 07-219

AJ; required by the Regulatory Flexibility Act, as amended ("RFA,,)t the Commissionbas prepared this

Supplemental Initial Regulatory Flexibility Analysis ("Supplemental IRFA') of the possible significant
economic impact on a substantial number of small entities of the policies and roles considered in this
Further Notice ofProposed Rule Making ("Further Notice"). Initial Regulatory Flexibility Analyses
were included in the 2001 Further Notice ofProposed Rulemaking ("2001 Further Notice") 2 and the
2005 Second Further Notice ofProposed Rulemaking ("2005 Second Further Notice").' Written public
comments are requested on this SupplementallRFA. Comments must be identified as responses to the
SupplenientallRFA and must be filed by the deadlines for comments on the Second Further Notice. The
Commission will send a copy of the Further Notice, including this SupplementallRFA, to the Chief
Counsel for Advocacy ofthe Small Business Administration ("SBA").' In addition, the Further Notice
and the SupplementallRFA (or summaries thereof) will be published in the Federal Register.'

A. Need for, and Objectives of, the Proposed Rules

The attribution roles identify which interests in a media entity are counted for purposes of applying the
broadcast and cable ownership roles. The Further Notice invites comment on (I) whether to retain the
singlem'liority shareholder atttibution exemption in the cable and broadcast contexts; (2) whether, under
the cable attrihution rules, a limited partner may sell programming to the partnership and retain
insulation; and (3) whether the Commission should clarify certain aspects of the cable Equity Debt
("ED") attribution rule. With respect to the first two issues, the Commission invites further comment on
how to respond to the remand ofthe court in Time Warner II, which reversed, vacated, and remanded the
Cpmmission's decision to eliminate the single majority shareholder exemption and the Commission's
prohibition ofthe sale ofprogramming by an insulated limited partner to the partnership.•

Seotion,613(.f) ofth", communioations Act requires the Commission to establish reasonable limits on the
nl!Jl\her'ofchannels that can be occupied by the cable system's owned or attributed video programming
sendces. (veriical, or channel occupanoy, limit). In Time Warner II, the D.C. Circuit remanded the
C\lmmisslon's channel occupancy limit.7

The Commission subsequently issued its 2001 Further Notice, seeking comment on whether to reinstate
the s4\gje majority shareholder exemption in .the cable attribution roles, ~d whether to prohibit insulated
limited partners from selling prpgramming to their general partners. The Commission also sought
comment,aimea'at establishing a sound record on which to fashion meaningful and relevant channel

1See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601·612, has been amended by the Contraot With America
AdvanceD!ent Act of1996, Pub. L. No. 104·121,110 Stat. 847 (1996)("CWAAA"). Title II ofthe CWAAA is the
Small Business Regulatory Enforcement Fainsess Act of 1996 ("SBREFA").

2 I1I1plementatio(l ofSection 11 ofthe Cable Television Consumer Protection and Competition Act of1992, Further
Notice ofProposed Rulemaking, 16 FCC Rcd 17312 (2001) ("2001 Further Notice").

"TJt.~ Commissllm 's Cabl"Horizontal and Vertical Ownership Limits, Second Further Notice ofProposed.
RulemaIcing, 211 'Fcc RO'd 9374, 93'85 11 17 (2005) ("2005 Second Further Notice").
4 See 5U.S.C. § 603(a).

5 See id.

• Time Warner Entertainment Co. v. FCC, 240 F.3d 1126 (D.C. Cir. 2001) ("Time Warner If').

7 fd.l3t 113'9.

72

,-



FCC 07-219

occupancy limits given the changes that have occurred in the MVPD industry.B While many commenters
presented theoretical, legal, or economic arguments and anecdotal evidence, no party provided a
compelling approach that supported a particular vertical limit. The Commission subsel\.uently sought to
augment the record by means of a programming network survey and econometric analysis, with limited
results. In its 2005 Second Further Notice, the Commission again sought to develop a more focused and
useful record. •. "

In this Further Notice, we seek additional comment on (I) whether to retain the single majority
shareholder attribution exemption, which currently applies to the cable and broadcast ownership mles;
(2) whether, under the cable attribution mles, a limited partner may sell programming to the partnership
and retain insulation; and (3) whether the Commission should clarifY the Equity Debt ("ED") provision
in the cable attribution mles, to correspond with and reflect the guidance provided in the Commission's
reconsideration of its broadcast attribution rules.' We also invite comment in the Further Notice on how
to set a specific channel occupancy limit, responding to the remand of the court in Time Warner II. We
issue this SupplementalIRFA in order to invite comment on the effects on small entities ofthe proposals
identified in this Further Notice. We particularly solicit comment from all small business entities,
including minority-owned and women-owned small businesses. '

B. Basis

The Further Notice is adopted pursuant to sections 2(a), 4(i), 303, 307, 309, 31(l, and 613 of the '
Communications Act of 1934, as amended, 47 U.S.C. §§ 152(a), 154(i), 303, 307, 309, 310, and 533.

C. Description and Estimate of the Number of Small Entities to Which the Proposed Rules Will
Apply

The RFA directs agencies to provide a description of, and, where feasible, an estimate of the number of
small entities that may be affected by the proposed rules, ifadopted. 10 The RFA dermes the term "small'
entity" as having the same meaning as the terms "small business," "smaIl organization," and"small
governmental entity" under Section 3 of the Small Business Act.1I In addition, the term "small business"
has the same meaning as the term "small business concern" under the Small Business Act. 12 A small
business concern is one which: (I) is independently owned and operated; (2) is not dominant in its field
ofoperation; and (3) satisfies any additional criteria established by the SBA,13

Television Broadcasting. In this context, the application ofthe statutory definition to television stations
is of concern. The Small Business Administration dermes a television broadcasting station that has no
more than'$13 million in annual receipts as a small business.14 Business concerns included in this

B2001 Further Notice, 16 FCC Red at 17350-511/81.

91999 BroadeastAttribution Reconstderation Order, 16'FCC Red at 1110-151/1/25-39.

10 5 U.S.C. § 603(b)(3).

II ld. § 601(3) (iq.orporating by reference the definition of"SIIIllllbuslness concern" in 15 U.S.C. § 632). Pursuant
to the RFA, the 'statutOry definition'ofa~ business applies, "unless an agency, after coDSll1tation with the Office
ofAdvocacy ofthe SBA and efter opportunity for public comment, establishes one or more definitions ofthe term
where appropriate to the activities of the agency and publishes the definition(s) In the Federal-Register."

12 ld.

u 15 U.S.C. § 632.

•4 13 C.F.R. § 121.201 (2007), NAICS Code 515120.
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industry are those "primarily engaged in broadcasting images,together with sound.,,15 According to
Commission staff review of the BIA Financial Network, Inc. Media Access Pro Television Database as
ofDecember 7,2007, about 825 (66 percent) of the 1,250 commercial television stations in the United
States have revenues of$13 million or less. 16 However, in assessing whether a business entity qualifies
as small under the above defIDition, business control affiliations" must be included. Our estimate,
therefore, likely overstates the number of small entities that might be affected by any changes to the
attribution rules, because the revenue figures on which this estimate is based do not include or aggregate
revenues from affiliated companies.

An element ofthe definition of"small business" is that the entity not be dominant in its ~eld of
operation. The Commission is unable at this time and in this context to define or quantifY the criteria
tluit would establish whether a specific television station is dominant in its market of operation.
Accordingly, the foregoing estimate of small businesses to which the rules may apply does not exclude
any television stations from the defIDition ofa small business on this basis and is therefore over-inclusive
to that extent. An additional element of the defIDition of"small business" is that the entity must be
independently owned and operated. It is difficult at times to assess these criteria in the context ofmedia
entities, and our estimates ofsmall businesses to which they apply may be over-inclusive to this extent.

Radio Broadcasting. The Small Business Administration defmes a radio broadcasting entity that has
$6.5 million or less in annual r!)ceiptsas a small business." Business concerns included in this industry
are those "primarily'engaged in broadcasting aural programs by radio to the public."" According to
Commission staff review of the BIA Fnlancial Network, Inc. Media Access Radio Analyzer Database as
ofDecember 7, 2007, abeut 10,500 (95 percent) of 11,050 commercial radio stations in the United States
have reyenues of $6.5 million or less. We note, however, that in assessing whether a business entity
qualifies as small under the above defmition, business control affiliations" must be included. Our
estimate, therefore, likely overstates the number of small entities that might be affected by any changes to
the ownership rules, because the revenue figures on which this estimate is based do not include or
aggregate revenues from affiliated companies.

In this context, the application of the statutory definition to radio stations is of concern. An element of
the'def@tiQijof"small,business" is that the entity not be dominant in its field ofoperation. We are
unable Il~ this time and in this context to defme or quantifY the criteria that would establish whether a
,specifio radio station is dominant in its field ofoperation. Accordingly, the foregoing estimate ofsmall

15 OMB, North American IJidustry ClassffioationSystem: United States, 1997, at 508·09 (1997) (NAICS Code
51320 which was changed to 51520 in October 2M2). This category:description continues, "These establishments
also,produce or, transmit visual progranuniug to affiliated broadcast television stations, which in tum broadcast the
progl'lllll$ to the public on a predetennined schedule. Programming may originate in their own studio, from an
affiUated~etwodc, or from external sourcc;s." Separate census categories pertain to businesses primarily engaged in
pJ;riduced programming. See id. at 502·505, NAICS Code 512110. Motion Picture and Video Production; Code
5i:i"i'iO;:Motibli Plo';':e'iind Video Distribution, Code 512191, 19 FCC Red 15238 (2004). Teleproduction and
Other Post-Production Services, and Code 512199, Other Motion Pioture and Video Industries.

16 13 C.F.R. § 121.201, NAICS code 517510.

17 "[Btisirl~ss conc.ei'!\il] lll1~fIl:i:liafes,,~~ each other when one business concern controls or has the power to control
the other pr a, t!Jii'd,piirly'or"JlllitieS7cQl1l'ro1s or has the power to control bQth." 13 C,F.R. § 121.103(a)(I).

18 See,1'jA'!CS Code Sl5112.

.. Id,

,. "l)Busi!!ess c~ncenisj. are arou.i~s ofeach other when one business concern c~ntrols or has the power to control
t\J'e;~r or a,@d pimY'e"plU;ji~roeiItr"lsorhas the power to control both." 13 C.F.R. § 121.103(a)(I).
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businesses to which the rules may allllly does \lot 1:1I.c\uo.e a\lY tao.\o stat\o1\.nomthe l1efmit\oll. 01 amla\.\
business on th.is basis and is therefote over-inclusive to that extent. An additional element ofthe
definition of"small business" is that the ent~tl1l!llllnd~pendently owned and operated. We note that
it is difficult at times to assess these criteria in the context ofmedia entities, and our estimates of small
businesses to which they apply may be over-inclusive to this extent.

Cable and Other Program Distribution. The Census Bureau recently updated the NATCS and these
firms are included in the Wired Telecommunications Carriers category:' described as: "This industry
comprises establishments primarily engaged in operating and/or providing access to transmission
facilities and infrastructure that they own and/or lease for the transmission ofvoice, data, text, sound, and
video using wired telecommunications networks. Transmission facilities may be based on a single
technology or a combination oftechnologies. Establishments in this industry use the wired
telecommunications network facilities that they operate to provide a variety of services, such as wired
telephony services, including VolP services; wired (cable) audio and video programming distribution;
and wired broadband Internet services. By exception, establishments providing satellite television
distribution services using facilities and infrastructure that they operate are included in this industry.""
The SBA has updated thi: small business size standards to accord with the revised NATCS. The size
standard for Wired Telecommunications Carriers is all firms having an average of 1,500 or fewer
employees." The Census Bureau has not collected information on the size distribution of flTIUS in the
revised classification ofWired Telecommunications Carriers. Accordingly we will apply the new size
standard to Census Bureau data for 2002 regarding the size distribution of Cable and Other Program
Distribution.24 There were a total of 1,191 flTIUS in this category that operated for the entire year.2

' Of
this total, 1,178 firms had fewer than 1,000 employees.'6 Thus, under this size standard, the majority of
firms can be considered small.

Cable Companies and Systems. The Commission has also developed its own small business size
standards, for the purpose of cable rate regulation. Under the Commission's rules, a "small cable
company" is one serving 400,000 or fewer subscribers, nationwide.27 Industry data indicate that, of994
cable operators nationwide, all bnt thirteen are small under this size standard.28 In addition, under the
Commission's rules, a "small system" is a cable system serving 15,000 or fewer subscribers.2

' Industry
data indicate that, of6,391 systems nationwide, 5,399 systems have under 10,000 subscribers, and an

21 13 C.F.R. § 121.2frl (2007), NAICS code 517110

22 U.S. Census Bureau, 2007 NAICS Definitions, 517110 Wired Telecommunications Carriers,
http://.\VWW.census.gov/naicst2007/defi'ND517110.HTM#N5171 i O.

23 13 C.F.R. § 121.201 (2007), NAICS code 517110.

24 13 C.F.R. § 121.201 (2002), NAICS c04e 517510.

2' U.S. Census Bu..eau:2002 Econ~mic C~nsus, Subject Series: Information, Table 5, Receipts Size ofFinns forthe
United States: 2002, NAICS code 517510 (issued November 2005).
26 Id.

27 47 C.F.R. § 76.901(e). .The Copssion determined that this size standard equates approximately to a size
standard of$100 million or less in~ual ~evenl!es. Implementation ~fSections ofthe 1992 Cable Act: Rate
Regulation. Sixth Report and Order aod Eleventh Order on Reconsideration, 10 FCC Rcd 7393, 7408 (1995).

28 These data are derived from: R.R. Bowker, Broadcasttng & Cable Yearbook 2007, ''Top 25 Cable/Satellite
Operators," pages A-8 & C-2 (data 'cUTTent as ofMarch 30, 2oo6)i Warren Communications News, Television &
Cable Factbook 2007, "Ownership ofCable Systems in the Ullited States,"yages 0-1737 to D-1786.. ,~. '

,. 47 C.F.R. § 76;901(c).
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