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Introduction and Summary

The American Antitrust Institute ("AAI")] submits these comments in opposition

to the Consolidated Application ("Application") for Authority to Transfer Control ofXM

Radio Inc. ("XM") and Sirius Satellite Radio Inc. ("Sirius"). Based on the submission of

the Applicants and publicly available information, AAI has concluded that the Applicants

have not met their heavy burden of demonstrating that the proposed merger is in the
,

public interest. In particular, they have not demonstrated that the rationale for the

Commission's 1997 ruie forbidding a monopoly in the Satellite Digital Audio Service

(DARS) has been undermined by subsequent developments.

The Commission's DARS anti-monopoly rule was premised on the policy that

intramodal competition in spectrum-based services is desirable if it is feasible. Such

competition tends to lead to lower prices, higher quality, and greater innovation and

efficiency, albeit at the cost ofa duplicative infrastructure and some overlap in

programming. The Applicants do not claim that competition in DARS has been a failure;

on the contrary, competition,between'-tfle two providers has provided significant

consumer benefit:s. They 40 not claim that competition in DARS is no longer feasible or

that DARS is a natullal monopoly; on the contrary, they contend that they will survive and

prosper regardless ofwhe.ther they merge. In these circumstances, it is far too early in the

1 AN is an ind@pendent non1Jrofit'education, rese~ch, and advocacy organization. Its mission is
to advance the idle 0f Qompe~iti0n in the eC(>llomy, protect o0nsumers"and sustain the vitality of
the antitrust laws. AM is suwporte1)f by voluntary donations. into its general treasury and has no
fmandal interest in this matter. TheAdvisory :Board ofAAI, which serves in a consultative
capacity, consists ,ofprominent antitrust lawyers, law professors, economists, and business
leaders. See http://www.anti1Jrustinstitute.org. AAI is managed by its Board ofDirectors, which
has approved ofthis flUng. 'rhe individual views ofmembers ofthe Advisory Board may differ
from the positioll& taken by..NAl, and members ofthe AdvJsdry.Board with any interests in this
ml:i.tter werepIot iriv:elved in the dev~)opm,ent or pr.epallation ofthese comments. AAI has
frequently oli>mnle).lted on peFIding mergers, including mergers that have been before the
Commission.
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life of this industry to abandon intramodal competition in exchange for the weak public

interest benefits proffered by the Applicants. Those benefits do not appear to be merger

specific or likely to increase the merged company's incentives to lower prices, improve

quality, enhance services or offer new products. Indeed, the principal benefit proposed

by the Applicants - to allow consumers to access the best programming from both

services using a single receiver - should have been already available to consumers if the

Applicants had fully complied with the Commission's interoperable-receiver mandate.

Conventional merger analysis indicates that the merger poses a significant risk of

anticompetitive effects, including higher prices, reduced quality, and reduced consumer

choice. The available evidence tends to suggest that satellite radio is a relevant antitrust

market and that the potential substitutes (such as terrestrial radio, HD radio, iPods, cell

phones and Internet radio) are not now, nor are they likely in the near future to be,

sufficient to replace the significant competitive constraint that each firm currently places

on the other. A rate freeze or other regulatory "solution" to the loss ofcompetition from

the merger would be inad~quat0;undesirable, and inconsistent with the deregulatory

policy of the Commission and the Telecommunication Act of 1996. For these reasons, as

more fully explained below, the transfer application should be denied.

3

••••'iiiii••'''..i'''liaBiia••''••••:_:.iA.uacziiz -



competition in the delivery of spectrum-based communications services" (intramodal

~-) .

I. The Applicants Bear a Heavy Burden to Demonstrate that Eliminating
Competition in the Satellite Digital Audio Radio Service Is in the Public
Interest.

In this matter, the Applicants do not merely have the burden ofproving by a

preponderance of the evidence that the proposed transaction, on balance, serves the

rule barring a single firm from controlling the two licenses for the Satellite Digital Audi1

Radio Service (DARSi and to abandon its "long-standing policy ofpromoting I
I

\

competition).3 Only a compelling justification could warrant the creation of a monopoly

in the provision of spectrum-based services,4 which would be unprecedented.s However,

the Applicants have not convincingly demonstrated that it would be in the public interest

2 The Commission's order establishing the DARS service provided that with respect to transfers
of DARS licenses:

We note t4at DARSJicensees, like other satellite licensees, will be subject to rule
25.'118, ,whic~ prohibits traitlsfersor assi~ents ofliqenses except upon
application to the CWlplTIissi<:m and l:1Ji1.~n: a ]in:ding by the Commission that the
public interest wouHllbeseW'ed tl,tereby. ,Even after DARS licenses are granted,
one licensee will no~;be"peJimitte~"to ,~c'~nh;e control ofthe other remaining
sat~llite DARSUgen'Se. Tllis pr.dlli15ition on'transfer ofcontrol will help assure
sufficient eont~uin~ compo~titi01i in the provision ofsatellite DARS service.

EstabUshm~nt ofR1Jles ,dndjoli'pi~~fo]i the DigitalAudio Radio Satellite Service in the 2310­
2360 MHz F'req'lfenoy ldand,)2 FC~ R..c(l'57~l4i 5823, , 170 (1'997) ("DARS Report and Order").
3 AppliaatiQn ofSQJ;ulStar Cq.W1pun'ipa'tiol:zs Corp., et al., 17 FCC Rcd 20559,20598, , 88 (2002)
('~cho8tarIDireaTV Qrder"1. • ,
4 See 4d~. at:~060~; ~,96 'C"Applicant'$ hav:~ pres~nted no compelling reason, from a spectrum
policy'stan<!lpoint, why we s~ou~d ~pproie :llcen,se transfers that would effectively replace
fa,o)lities-based'ifitr~mo.dal D:;B.&,service,oonip.et.1tion with a monopoly on full-CONUS DBS
license,S.");An Inquiry Into the Use ofthe Bands 825-845 MHz and 870-890 MHzfor Cellular
Communications Systems; aridAmendmentofParts 2 and 22 ofthe Commission's Rules Relative
to Cellular Communicatio'ns,gystems, 86 F.e.C. 2d 469, 478 (1981) ("[E]ven the introduction ofa
marginal a~ounN:)fTacil~ties~pase~(fl01J,lp~t1tron'into the celll-Ilar market will foster important

,pi;1bli<; benefits of diveJisity Q~te,chti~logy, service and price, which should not be sacrificed
absent some compelling reason."). ' .
5 See infra. Rote 17.
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for the Commission to repeal its DARS anti-monopoly rule and elill).inate intramodal

competition in satellite radio.6

In 1997, when the FCC established DARS service with two licenses and provided

that those licenses could not be acquired by a single company, it did so in order to ensure

intramodal competition in DARS, notwithstanding the competition provided by terrestrial

radio and other sources ofaural entertainment. The Commission stated its goal was "to

create as competitive a market structure as possible, while permitting each DARS

provider to offer sufficient channels/or a viable service", which at that time was assumed

to be 19 to 44 channels.7

Originally, the Commission had proposed that four licenses be awarded 12.5 MHz

of spectrum, but was precluded from doing so when Congress allotted half of the '

6 The Applicants argue that the bar against the combination ofthe two licenses is not a rule, but
merely a policy statement, since it was not codified in the Code ofFederal Regulations.
Application at 50. However, codification is not a sine qua non for a binding rule. See
Community Nutrition Institute v. Young, 818 F.2d 943,947 & n.8 (D.C. Cir. 1987). They also
maintain that that the Commission may "waive" (i.e., repeal) the rule in the context of an
adjudicatory proceeping with proper notice. Id at 51. However, given the lack ofexigent
circumstances aq,d,the Goropetitive costs associ&ted with a pending merger such as this, a strong
c4se exists for F~~Wing the AppIiQants to obtain a change in the rule via a rulemaking proceeding
hefore they fIle a tt~usferapplicatipn that is squarely barred by the rule. During the pendency of
a merger, c<;>mpetitioubetwe:l;in meliging parties is often reduced because ofthe natural tendency
ofthe parti~s to pull their competitive punches and the standard contractual requirements to avoid
material changes'in. the busiu,esses. See generally William Blumenthal, The Scope ofPermissibfe
Coordination Betw~en Merging Entities Prior to Consummation, 63 ANTITRUST LJ. 1, 19 (1994)
(noting that mergiqg fi~ms regularly will engage in unilateral action tha,t is different from what it
would hav~-beeb.'ha~ tljie tran'sal;:ltio~ not been pendiag); id. at 24 (''Numerous interim covenants
in met:ger agreemeJit~ 6sueh,,~ I:imit~tiom! on new capital and material new contracts) would be
sw:pma,rily Ciond~inned ifna.l\e~y exeoutetl., by ~ompetitors, . ; .."). ThNs, for example, it is
unlikely that XM "or Sirius wjl entel'-intosiguificant new programming deals, adopt a la carte
pricing, or introduce an intereperable radio while the merger is pending. Ordinarily, the natural
diminNtion in competition asSqo'iated with pending mergers is tolerated in light ofthe practical
difficulties of evalua{ing mer~lY potential-transactions and the reality that most mergers are likely
to be approved. However, w:fuere, as here, the Commission has adopted a prophylactic rule that
bars the merger, the public sl\ould fl(llt bear the risk ofdiminished competition in connection with
a pending merger. Acc0:i1dingly,'the:Commis$ioll should insist that the Applicants obtain a
change' in 't!1-e rule Wa: ndemating p~oceetlihg before the Commission will consider their transfer
app1i9ation.
7 .DANsRep;ort and Order, 12¥FCC Rcd at 5786,·~ 77 (emphasi$ added).
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spectrum planned for DARS to other uses. The Commission explained, "Although

spectrum constraints limit us to licensing just two satellite DARS systems at this time,

our licensing approach nonetheless provides the opportunity for a competitive DARS

service."s While "competition from terrestrial radio services, CD players in automobiles

and homes, and audio services delivered as a part of cable and satellite services"

suggested that "fewer than four DARS providers[] could ensure an effectively

competitive audio services market",9 the Commission noted that "[o]ther audio delivery

media are not .. , perfect substitutes for satellite DARS. These media and satellite DARS

all differ with respect to the programming menu (terrestrial radio can provide local

programming and satellite DARS cannot), the sound quality, the cost of equipment, and

the presence or absence ofa subscription fee. . .. The availability of these media,

terrestrial radio in particular, varies across populated areas."IO Accordingly, the

Commission agreed with commenters (including Sirius) "that there should be more than

one satellite DARS license awarded."II The Commissioned explained:

Liqensmgat l~ast ~0 service provi<1lers will help ensure that subscription
rates are'!il0iIliW.~tiMte as welLas provide for a div.eJ;sity ofprogramming
voices. The two BAAS Itcen$ees will co:mpete against each other for
satellite DARS cu~tmneliS and~:wi;p;fao~aaditiQ1!ial:competitive pressure
from the other aurl:ill delivery media mentioned ab<we. Accordingly,
eligible auction panticipants m~y acquire only one ofthe two licenses
being auctioned. 12

The Commission's)policy of ensuring a modicum of intramodal competition was

reiterated in its 2002 decis1:.on ha:ring the m~tger ofthe two DBS licensees, DirecTV and
, ,

EchoStar. The Commission noted its "long.history of establishing spectrum-based

8ld
91d.
10 ld. ~ 78.
11 ld.
12 ld
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commercial services with no fewer than two participants per service, with the aim of

creating competitive markets for spectrum-based voice, video and data services.".13 As an

example of the policy, the Commission cited the DARS Order, noting that it "established

a licensing approach that provided for two DARS licensees because it determined that

more than one DARS licensee was necessary to ensure competitive rates, diversity of

programming voices, and other benefits of a competitive DARS environmen1.,,14 The

Commission also cited its licensing of radio cellular service, PCS, CMRS service (as well

as DBS) as examples ofits policy ofpromoting intramodal competition. 15 The

Commission has "consistently found that from the perspective of spectrum policy, the

pu1;>lic interest is better served by the existence of a diversity of service providers .

wherever possible.,,16 Indeed, the Applicants here, as in EchoStar/DirecTV"have cited

no example where [the Commission has] permitted a single commercial spectrum

licensee to hold the entire available spectrum allocated to a particular service.,,17

13 EchoStar/DirecTV Order, 17 FCC Rcd at 20662, ~ 277.
14 ld. at 20$98, ~ 88 (interna~ quotes omitted).
15 The Commission stated:

Similarly, in the initial provisioning Qfthe.radio c.ellular service, the Commission
determined that the Licensing of two systems for every;cellular service area would
best serve the public interest as iu would fqster important public benefits of
diversity oftechnolo~, service a;nclptiQ.~. whjc:hr should not be sacrificed absent
some compelling rea.~Ot;l. Cpnsisteh~~w4tlU1Ms policy, the Commission
determined taat a coJP.p:etitJYe lllaiiketw«& also the bestway to introduce personal
communication servfc.es ("P'tS"Xto tIre pllbli« and a90pted vat;ious measures to
ensure that PCS liceJ.i)ses WQuld1Jb dissein'hrated to a'wide vari~ty of applicants.
Later, the Commissrqn took'actie;Q's to, :Ifu1rther'its competitive policies by
establishing aspectl'ltmcap 'for CilVlRS. In doing so, the Commission found that
such action would prpffiote pFo-competitive ends in the CMRS markets and
discourage anticompetitive behavior while at the same time maintaining
inc~ntives for Jimov,a:~ion~cle:ffie.ieBcy.

Id (internal quotes 'omitted).
16 ' - ,. ' -la. af20,603, "96.
17 Id at 20662, ~ 277.

,..
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Intramodal, facilities-based competitionis not cost free. It entails duplication of

facilities, which in the case ofsatellite radio tUlis iiito the billions of dollars. For

entertainment programming, intramodal competition may also result in the duplicative

use of spectrum., as each provider offers some programming that is similar ifnot identical

to that offered by other providers. In some respects, a monopoly provider of spectrum-

based services would be less "wasteful." But unless the spectrum-based service is a

natural monopoly (and Applicants here do not claim that is the case in satellite radio), the

Commission has correctly concluded that intramodal competition is the preferred option,

because competition generally brings lower prices, greater diversity, more innovation,

and greater efficiency. IS

When the Commission made its decision to allocate the DARS spectrum to two

licensees, it did not know whether satellite radio would be a successful product.

Although it believed that satellite radio offered benefits that terrestrial radio could not

offer (which was the main justification for its finding that the service provided public

interest benefits)~ it did.nqNmoiW whether a sjngle provider ofDARS service would be

able to exercise marJ<retpo'Wer. Indeed, :i;tf'1ediqted~t4atafter se¥en years of operation,

the penetration rate for sa~ll~te ~AR$' xeo.eivers in radio listening environments "may not

be .significantly greater th~ 4%'i:and$at "sate,1lite DARS' share ofradio listening time

. ,

18 There is ~1l ~d<;l\ti0.!'la1ben~t~to W~alp.~p.~l competition that is not often discussed, namely that
competition!pro;v;Yd¢sLa c9~~tlt~ve},~encltt)tar.k that enhatlces .managerial efficiency. See
genenatly JEAN 'I'JiRbtR, ['H&-1fmORY OF iNDUSTRIAL ORGANIZATION 75-76 (1988) (explaining
that yardstioJc competitiOli is :lnore useful in iR4ustnies with several competitors than in product
market monopolies); J,0,seph ~.rod1e~, Prop!(f)fEfficiencies in Mergers andJoint Ventures, 64
ANTITRUSTL.J. 575, 588(19~:6r(~~int~ii,lin:g'that efficiencies do not justify merger to monopoly
in part Qecaese '~®P\i~e absence,o~ffective 'cel11petition, even market participants lack a
stiinda{Q.;bYwhi0b,tt61Jia<1!.ge blsiness,.performance"). See infra note 80 discussing yardstick
QdUipetitionibetVv.~en ~oan~:Sirius:
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will grow relatively slowly over decades:519 What it did know, however, was that

competition in satellite DARS was preferred to a DARS monopoly as long as a

competitive DARS was viable. The then-pending applicants claimed that competition in

DARS was viable, and their bidding for the two licenses backed up their claims. ,

Ten years later, and only about five years after the launch oftheir services,2o the

Applicants still take the position that a competitive DARS is viable, and they will

succeed with or without the merger.21 However, they now claim that competition in

DARS is not in the public interest. Having spent billions ofdollars to create the

infrastructure for competing DARS services, the Applicants now suggest that the whole

experiment in competition was a mistake. Before the Commission abandons this

experiment, it should demand strong evidence that intramodal competition in satellite

radio does not benefit consumers.22

19 DARS Report and Order, 12 FCC Rcd at 5764-65, ~~ 20, 21. The actual penetration ofsatellite
radio after@nlyfiveyears operation would seem to exceed the Commission's expectations. See
Sirius Satellite Radio ,at CreriJit Sui88e Media & Telecom Week, FD (FAIR DISCLOSURE) WIRE,
Dec. 6, 20Q6 (Sirius CEO ~l Kannazin noting that penetration rate at the end of2006 was about
W' or 12% ,9ftot3!lhousehol~s).
20 The ApPlicants are still op~ratingwithin the terms oftheir original eight-year licenses. See 47
C.F.R. § 25'.l44(d).
21 Sirius CEO Mel Kl;l.l"mazin, testified before Congress that iftke merger is not permitted Sirius
"wi~l be a very heaJthy company. S'o this is not about survival. This is only about whether you
believe the COflsutner is bett~l' offor not." Testimony ofMel Karmazin Before the
TeleqOl11munica~ioi1s mrd thejlntel1!-et Sl!hcortJ.tnittee ofthe House Energy and Commerce
Committee;'Hearj,ng em ,The:figit.alFuture ojlhe United States: Part II, The Future ofRadio,
!'1~oh. 7, 2Q07 r~~azfu. ~~~h 'h~, 2dof Congr.essional 'Eestimony"); see also Q4 and Full Year
2,Q.(i)6 XMSfi/,tellile.RadifJ Eanpings Coni Call -- Final, FD (FAIR DISCLOSURE) WIRE, Feb. 26,
2007 (XM.€EO nigh. Partel'~~stajelil, "ShpuR1:{the merger] .prove impossible, we are well
f:0sitioped to be a strong and(e'nduring le~der in-the audio entert~inment marketplace.").
2The Applicants h~l.Ve barely addI;~ss;ed the merits efthe Commission's anti-monopoly rule,

claiming that a ''waiver'' oftie rulecis appropriate because the "modem market for audio
entertainment services in which satellite radie,"services competes for listeners has significantly
e¥@lved;,in ~~ pasNev- y.~ars and is'~ow e~tte~~y\ competitive." Application at 51-52. Thus,
tl\e~ assert '.aU~~!:e. '~,~ n;~,r.?I?~~~!X>e~ll~~e~ ~~~'~fllp.~ss)lfe .s~eient continuing competition,'
whIch w~s t'l1~ Pu.1iP~s~e~~the~@rtgI~~ Te)~~~C~!€)ll;:': ..~d 'at 51 (quotmg DARS Rep'~rt a~d Order ~
170). Thts m1sses··tpe pomt Of~~e.'t@.ll~,~wll'tcli."W:as. n0.fmerelyJo assure competItIOn mthe audIO

. ,. . .
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II. The Public Interest Benefits of the Merger Are Dubious.

Most, ifnot all, of the public-interest benefits claimed by the Applicants are jury-

rigged, not merger specific, and do not increase the merged company's incentives to

lower prices, improve quality, enhance services, or offer new products.

More programming choices at lower prices. The Applicants' principal argument

for the merger is that it "will allow the combined company to offer consumers

programming choices on a more a la carte basis at lower prices.,,23 In addition to

continuing to offer each of their existing packages ofprogramming at the current $12.95

per month, the Applicants promise to offer packages of fewer channels at less than

$12.95 (including a credit for blocked adult programming), and a "best of both" package

ofthe companies' "prime" programming (such as MLB and NFL, Oprah and Martha

Stewart) for a "modest premium over" $12.95 without consumers having to purchase a

second receiver.24 Putting aside the pricing issue, which is discussed infra, these benefits

are not cognizable because they are not merger specific. The Applicants have not

explained what prevents them from offering a la carte programming today. Nor is a

merger necessary sothat oonsumers may obtain the programming of both services

without two receivers.

. Interoperable receivers. In its rules establishing DARS, the Commission required

the companies to develop an int~roperablereceiver, which would allow consumers to get

entertainment market, but to assure "sufficient continuing competition in the provision ofsatellite
DARSservice." DAMReport.and Ordel', 12 FCC Rcd at 5823, ~ 170 (emphasis added).
23 Application at 11. .
24 J;lefore Congress Mr. Karmazin te.stified that the premium would range fr.om $3 to $11. See
Ktarmazin March:'7, 2007 CeWgr~ssjonal1'estimo.QY (discount offof$12.95 "looks closer to $10
'th~n to '$2"). In !n~ir ·a.epl,icab~tln,'th:e A,:pplic~t$: hedge their prpmise somewhat by noting, "Final
.decisions to,make ctllJfently ekclusiV:e programil1'jng available'on bbth services will be subject to
cOliltraqtuatnegotiations with:-progra,mmmgpacthers." Application at 12 n.26.
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both services without having to invest in two receivers and to switch easily between the

two services.
25

Ten years later, there is still no interoperable receiver on the market. The

Applicants claim that they have complied with the Commission's requirement and spent

$25 million in a joint venture to develop an interoperable receiver,26 but that

"manufacturers have not expressed an interest in producing and distributing these'radios,

nor have any automobile manufacturers opted to include these radios in their vehicles.,,27

The problem, according to the Applicants, is that they do not subsidize interoperable

receivers, as they do other receivers, "because of uncertainty whether the subsidy would

be recouped since the buyer might not subscribe to that company's service.,,28 Assuming

2S The Commission provided that "satellite OARS licensees are required to design a receiver
which would accommodate all satellite OARS providers. By promoting receiver inter-operability
for satellite OARS, we are encouraging consumer investment in satellite OARS equipment and
creating the economies of scale necessary to make satellite OARS receiving equipment
affordable. This rule also will promote competition by reducing transaction costs and enhancing
consumers' ability to switch between competing OARS providers." DARS Report and Order, 12
FCC Rcd at 5796, ~ 103; see also 47 C.F.R. § 25.144(a)(3)(ii) (each applicant shall "[c]ertify that
its satellite DARS system includes a receiver that will permit end users to access all licensed
satellite OARS systems that are operational or under construction"). The Commission has
reiterated this re.quirement op. nUlIlerous 0ccasions since authorizing the services. See, e.g., Sirius
SateN'ite Radio Iflc. [Applicdjion] fOr Mi1:Jor M.odification ofLicense to Construct, Launch and
Operate a Non-Gevstationavy S{Jlt~Nite Digi(al Audio Radio Service System, 16 FCC Rcd 5419,
5428, ~ 25 (lnt'l aUf. 20(1) ('~req1!ljt:emefitwill permit consumers to pl:1Ichase one receiver and be
able to receive OARS from l'hote th~n one provider"); XMRadio Inc.; Applicationfor Minor
Modification to Relocate Satellite D,igital Audio Radio Service (SDAR8) Satellite, 20 FCC Rcd
1620, 1625, ~ 12, (fut'} Bur.~OO'$) EBiriuSl and XM required to "provide a clear timeframe for
making ... an internpe:rable tfgeiveF availaote.tCi), the public").
26 See Applioati0n aJ 15,'& n..prK&fmazin. March7, 2007 Conwessional Testimony. But see XM
S:atellite Radio H.ol<.ilings JnCJ~ Annu~l R~p:ort on:{F<;>JJ111O-~ Pursuant to Section 13 or 15(d) of
the Securities Ex.oh{l]lgeAct ~i;)f 1914~for$.e fis;.~~LV:ear .Ended,December 31, 2006 ("XM 2006
10-K") at 13 ("We 4ave sign9d l!n i!'&re~4~n.t.-$.m:roS ~ad'io to develop a common receiver
platform combining ~he comwaniesf prop~~t~ehip'sets,·lmt the companies have not completed
final design ofan 0jJerati0na~l'adio~usinglthis~1~PfQrm.").
27 Application at 16.
28Id The Applicafitsalso state that "[t]hese interop.erable radios are currently larger, consume
more power, and'are more e:x!Jlensive and ie,ss feature rich than the current single-system radios."
Id. ~ethe~ p~p~,a "~~ate!?l{~~4e's~' 0~ i<\>t.;~~~r~~Il!F>anies: ,failure to ~ffe~ ~teroperable
re?eIver,s ra\se!:i.S~~G~H~g,co~j.~~t~~~ulr~:alG.'tlterebytempers c~mpetItI~n between them
WIth respec,t~to'~~lS~U1g1:~stq~ef§,,,~ir~fleQted bY the fact that there IS "very lIttle chum between
th.~l'two ,c:QIW,ani'¢$.&1 'Tesifm~~y.'@ff&rel~anm~in ~efore! the Antitrust; Competition Policy and

, ', ,
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arguendo that Applicants are in compliance with the interoperable receiver

requirement,29 a merger is not necessary for the commercialization ofinteropera'ble

receivers.3o The problem of the lack of subsidies could be solved by a joint venture

between the Applicants (subject to oversight by the Commission) to subsidize

interoperable receivers, or by a rule requiring the companies to offer subsidies for

interoperable receivers comparable to those for non-interoperable receivers, or by a rule

requiring all new satellite radios installed in automobiles to have an interoperable

receiver.31

More diverse programming. The Applicants claim that "[i}n the long-term, the

combined company will provide consumers with an even more diverse selection content"

because "[e]ventually, th@ combined company will be able to consolidate much

redundant programming.,,32 However, as long as the merged company continues to

operate two systems, which allows customers to receive substantially the same channel

Consumer Rights Subcommittee of the Senate Judiciary Committee, Hearing on the XM-Sirius
Merger: Monopp,ly or Comp.etition From New Technologies?, March 20, 2007 ("Kannazin March
20,2007 Congressional Testimony").' See generally Stanley M. Besen & Joseph Farrell,
Choosing lIow to Compete: 'Strategies and Tactics in Standardization, 8 J. BeON. PERSP., Spring
1994, at 117, 121 ("m0st'ana.1ysts believe that price competition is more intense when vendor[]s'
~roducts are compatible").
9 The Commission,ha~never ruled on .the Applicants' complilplce with the interoperable receiver

requirement, see XM 2006 l'O-K at13 ("the FCC has not expressly acknowledged our
compliance"), and the'situati@)1 hat.~ly conforms to the Commission's original expectation that all
reoeivers wouI4',1;le interopen~ble. See Dl1RS Report and Order, 12 FCC Rcd at 5797, ~ 106 ("at
the very least, consumers sh~uld be able;to access the services from all licensed satellite DARS
systems and our·rule 'Om. recejver inter-operability accomplishes this"); see also id ~ 105 (noting
that Sirius expected "its receiver will be fully tunable in the sf;}nSe that the consumer can select the
service provider oftheir choice").
30 Moreover,' it is hwd to see ,how an inter,operable receiver would be a significant benefit to
consumers, as Applicants claim, if the merger is allowed. Why would consumers need an
interoperable receiver ifthey will be able to get the best ofboth services on their current
incompatible receivers?
31 Cf Consumer Eleetr@nics¥1ss'n v. F.C.C., 347 F.3d 291 (D.C. Cir. 2003) (upholding
Commission order. uncJer AIUCha.nn,el Receiver Act requiring all new televisions to include a
tuner capable of:reoeiViln.g digitaI television signals).
32 Appl1cati~n at 12, 1~ (emPfa~is added).
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line up ofeither Sirius or XM on their existing receivers, there can be no additional

programming. Indeed, until the merged company adopts a single system, the diversity of

programming available to the public will be reduced because the Applicants promise to

use existing channel capacity. to provide the "best ofboth" services on each service. This

means that the opportunities for niche programmers will be reduced over the foreseeable

future. When will the benefits ofmore diverse programming begin to occur? According

to Sirius CEO Mel Karmazin, the merged company would not be able to operate on one

platform until at least 2017 or 2018.33 Long-term indeed! In EchoStar/DirecTV, where

the merging parties intended to consolidate their systems using a single set-top box

within three years ofthe merger, the Commission found that the efficiencies from

consolidation were sufficiently distant to be "inherently speculative.,,34

Even if the Applicants could consolidate their systems sooner, it is not clear that

the merger would necessarily result in more diverse, richer programming. In its DARS

Order, the Commission noted "that licensees will have an incentive to diversify program

formats and thereby provide valuable niche programming.,,35 The Commission's

prediction-ofprogrammin~ diversity has proven correct. The two companies have

competed fiercely to offer differentiated, exclusive, and original programming.36

33 Karmazin Martlh 7,2007 Congressional Testimony.
34 EchoStar/DirecTV Order, [7"FCC Rcdat 20634, ~ 202.
35 DARBReport and Order, 12 FCC'Rcd at 5762, ~ 15.
36 Only 12 ofthe channels o:l1fered by the AppliQant~ are identical. See Application at 12-13 &
n.29. According to the Applicants, a further 75 channels overlap by genre, id. at 12, but many of
these channels are quite distinct. See, e.g., Marc Fisher, XMvs. Sirius: Endless Options Narrow
to One, WA$HINOTONPOST, Apr. 13,2006, atNOI (cataloguing distinctions between XM and
Sirius channel offenings.withjn gentes, nq#ng ~hat while "tunes are often similar; how they're
pr,esented is';~he 4i~1'e1!loei');\;Sarah!;B~€UVW;lIfet, Classicalfans make a heavenly connection:
S(f,liellite1'a'dj@ o./ffir$listerieri: m:(Jre:dhoices, ST. LOUIS POST-DISPATCH, March 18,2007, at Fl
(noting diff~renceslbetween eaph service"s'lmeqp of3 classical music channels).
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In EchoStar/DirecTV, the parties' program variety claim was much stronger than

in this case. There, the DBS <Dperators provided a far greater percentage of duplicated

programming; indeed, they Wyre retransmitting over 500 identical channels of

programming (mostly local television signals), and a merger would have freed up this

spectrum for more local cham:}els and other program offerings and services. However,

the Commission rejected the '1spectrum efficiency" benefits as ajustification for the

merger. Beyond the timing iSfue, the Commission concluded that while the merger

would make the resulting company "a more capable" competitor to cable companies, it
I

would be a "less effective com~etitor"37 because "the Applicants' incentives to carry
,

through on their promises ofeJ;lhanced competition [for example, by offering local

broadcast signals in more loca' markets] will be decreased, rather than increased.,,38 So

too here, eliminating competit~bn between Sirius and XM would reduce their incentives

to offer a greater variety ofpro!gramming, even if (over the long term) the combination
I,

increases their ability to do so. '~
I

FU11ther, in te.rms ofpxo~a.tnn!in.g cliw;ersi~y, the issue is not merely the variety of
I

• I

ohannels, '~il.t ~e\d:j,v~rsity:ofpf~grammingviewpoints. fudeed, one ofthe Commission's
I

principal objeotives in hav.ing at least ,:tWo DA&.S lioenseeS was to "provide for a diversity

ofprogram:roing voioes.,,39. Thi~ divelisity means, among other things, that programmers
I

se~king access to satellite ladiols.nati<\lnal.platf0rm can do so through two competing
. I

o\.ltlets, ratlaet tljJ.an ~ smgl& gate~eeper. For,example, in February of this year, Sirius
i

ch:l>pped C-SPAN radio be,~a~s4~-SPANliefused to allow: Sirius to preempt its

I
I

37 EchoStarlDirecIV Onder, n FeD Rcd :at 20663, , 282 (emphasis added); see also id. at 20639,

~
.

217. .
~ ~d a(20.6~4, '.~81". Th,e.oi~m~ ~ion also Jl?~e.d the m~!ge~ Wrm's r~duced incentives to invest
lRtrCJw.p10~ t~:~~ !~~!i~~thef!Eqi9J.!i~9Y ?:6j)J!>~~jtiltJlil use. 'Gee icl at 20633, , 201.
39 J:?$4~'Rep:'ort . .Qr8er, 1~ FC .Rcd at5786, , 78.

. ' ,
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programming for sports events. XM continues to broadcast C-SPAN without

preemption. What would the merged ftrm do? Given the reduced channel capaCity

available for the foreseeable future, Sirius's approach seems likely to prevail. What

would C-SPAN do? It would have no choice but to accept Sirius's terms ifit wished to

reach satellite radio's national audience.4o Preserving two programming voices ensures

that the public gets the benefit of the possibility ofdifferent approaches to the

sports/public affairs tradeoff. Diversity of voices is also important because of the

unregulated character of the content qfsatellite radio. While both companies currently

capitalize on their ability to broadcast "adult" content, they differ in their promotion of

this type of programming, and may differ in the future on the limits of such

programming.41 One ofthe grounds for rejecting the EchoStarlDirecTV merger 'was that

it "would disserve the Commission's policy goal ofviewpoint diversity" by the

"elimination of one nationwide DBS editor.,,42 So too here, viewpoint diversity would be

impaired, and the Applicants do not claim otherwise.

Otherlefficienci~. The Applicants claim that the merger will help accelerate the

deploym,ent of advanced! technology, but offer only the vaguest suggestions as to how this

might occur (e.g., "better results fronH~ach dollar invested in research and development")

and no indication why such benefits "would not be possible absent the proposed

transactien.,,43 This claim hardly comes close to satisfying their burden ofproving a

public-interest benefit. Further, the Applicants claim that the merger will allow the two

40 C-SPAN radio is available Qver the air in WashingtonlBaltimore metropolitan area. It is also
available nationwide over 'QIe lntemetJ but that is not a substitute for reaching people in their cars.
41 Cf XM'SuspendsPair/rirDn-A:ir Remarks,}NALL ST. J., May 16,2007, at B4 (XM suspended
Opie and~tht':l1J,ly{or 30 ,days for making offensive comments).
42 EchoStar/Dil:ecTVOl'del'r,~17 FCc Red at20585, ~ 55.
43 Applic~tion at 14-15.
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companies to achieve "large-scale operatIonal efiidendesH which "can be passed on to

subscribers in the form of lower subscription rates.,,44 However, the so-called

"operational" efficiencies identified by the Applicants appear to be largely speculative,

not merger specific, or involve fixed rather than marginal costS.45 ~he Commission has

recognized, as do the horizontal merger guidelines, that efficiencies must be verifiable,

merger specific, and likely to result in lower equilibrium prices.46

III. The Merger Poses a Significant Risk of Anticompetitive Effects, Including
Higher Prices, Reduced Quality and Reduced Consumer Choice.

The Applicants claim that the merger is not anticompetitive because satellite radio

competes in the broad market for "audio entertainment services," which includes.

terrestrial radio, as well as HD radio, Internet radio, iPods and other MP3 players, mobile

phones, and CD players. The Applicants recognize that the critical question for antitrust

merger analysis is whether the merged firm would be able to exercise market power,47

but claim that such a result is not likely because the combined company would have only

44 Application at 17. ,
45 The Applicants identify the :following.efficiencies: 1) "eventually reduce duplicative
programming expenses"; 2) "reduce operatienal expenses fQr infrastructure used to broadcast and
transmit satellite radio programming"; ;p) reduction in marketing and subscriber acquisition costs,
including-focusing marketi:p.g dollars "not simply to drive brand awareness, but also to reduce
consumer confusion over what satellit~. radio offers"; 4) "reduce the cost ofduplicative research
and development efforts that woU!ld otherwise be necessary to ensure the Applicants remain
competitive in the market for audio entertaj.nment services"; 5) reduce duplicative General &
Administrative expense. Applicanon at 17-18. They cite certain stock analysts' reports' .
estimating cost synergies at $200 to $400 million over the short term, and in the billions over the
long term, ApplicatiQn at 1,8 nn.38, 39,:.bwt provide neither independent estimates nor detailed
analysis ofthe efficiency claims. Other stock analysts have expressed skepticism of the synergy
claims. See, e.g., Thomas W. Egl;ll1 & DQrothyP. Tse, While Approval Likely, Skeptical on
Synergies, Oppenhei1;n.er Industry UpdElte, Feb. 20, 2007, at 1 ("We remain skeptical of the $5bn­
$6bn range of synergies available from the merger.").
46 See EchoStarlDirecTV Order, 17 FCC Rcd at 20630-31, " 189-191 (noting that reductions in
marginal costs more likely to be cQgnizable than reductions in fixed costs because they directly
affect firm's pricing incentives).
47 Market power is oxdinarily defllJ.ed as the ability to maintain prices above the competitive level
Qf reduce quality lrelQw the cQmpetitive level for a significant periQd Qftime. See Dept. QfJustice
& Fe'deral Trade Cornm.issi0n Horizontal Merger Guidelines § 0.1.. .
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a small share of the market for audio entertainment services. However, if satellite radio

is a relevant antitrust market, then by hypothesis the combined fIrm, as a monopolist, will

be able to exercise unilateral market power in that market,48 particularly since new entry

is unlikely.49 The fact that terrestrial radio and other sources of audio entertainment

services are substitutes for satellite radio for some people and some uses -- and compete

to some extent with satellite radio -- does not disprove the existence ofa satellite radio

market.50 Rather the pertinent question for antitrust analysis is whether these alternatives

are suffIciently substitutable that it would be unprofItable for a satellite radio monopolist

to raise its price above the competitive price because it would lose more from reduced

sales than it would gain from higher prices on the sales that would not be lost. This is

standard horizontal merger guidelines analysis, which the Applicants do not address.51

48 Even if the market is defmed broadly to i~clude other sources ofaudio entertainment, the
merged firm still may be able to exercise market power. Under a theory ofunilateral effects in a
differentiated product market where the merged firms are their closest competitors, a merger
might result in a price increase regardless ofthe combined firm's market share. Thus, for
example, in the DirecTVIEchoStar merger, where the Commission assumed for purposes of
analysis that the relevant market included cable as well as satellite multichannel video
programming services, the tornmissio~:noted that "the record suggest[s] that the services
provided by DirecTV and EchoStar are,:significantly closer substitutes than those offered by cable
systems. This strongly suggests tbat, in the absence ofany significant saving in marginal cost,
the merger will result in a large [unilateral] increase in post-merger equilibrium prices."
EchoStarlDirecTV Order, 17 FCC Red'at 20624, ~ 169. (Under the horizontal merger guidelines,
ifprices would increase by more than 5,% then the broader market defmition is incorrect.) The
possibility ofprice caps as a means to mitigate market power concerns is discussed infra.
49 See Karmazin March 20,2007 Congressional Testimony ("[A]sking whether I think there will
be another sateUite competitor[;] 1Jhe an;:;wer will be probably not.").
5,0 Cf F.T.C. v. 8tClples, Inc", 970 F. Supp. 1066 (D.D.C. 1997) (fmding that consumable office
supplies sold through office supply superstores was a relevant market notwithstanding that such
supplies were available at m.any other outlets, including Wal-Mart).
51 The Applicants point to the Fall 2006, Arbitron survey showing that satellite radio accounts for
only 3.4% ofall radio listening. B'ilt satellite radio's share of radio listening says little about the
cross elasticity ofdemand between terrestrial radio and satellite radio. If anything, the Arbitron
survey suggests that the cross elasticity,;s not high, as satellite radio users have not abandoned
terrestrial Fadio; indeed, they listen to more terrestrial radio than satellite radio. See Katy
Bachman, Arbitron: XM/Sirius Would Nab 3.4% ofListeners, MEDIAWEEK.COM, Feb. 27, 2007
(Aribitron surv~y shows satellite nldio i,isteners are heavy radio listeners, spending an average of
33 hours per week listening to radio, in91uding 14 hours with AMlFM and 10.75 hours with

:.

17



,-----,--~._~---- ------------------- ------ ---- --------- -----

What makes this merger analysis somewhat atypical is the fact that satellite radio

is a relatively new product whose current market penetration (about 14 million

subscribers) is expected to double by 2010.52 And the merging fIrms have yet to earn a

profIt, although Sirius achieved positive free cash flow in the fourth quarter of2006.53

Thus, in analyzing the merger, the Commission must not only be concerned about

whether the merger would create or strengthen the ability of the merged fIrms to exercise

market power immediately after the merger, but also over the next few years as demand

grows and the market matures.54 This is no small concern because Sirius's business plan

as a separate company indicates that it expects to cut back on "subsidies" for receivers

over time (Le., raise prices to consumers).55 Moreover, Karmazin told analysts in 2006

that "in the future there will be price increases coming from Sirius.,,56

satellite radio); cj Bridge Ratings, Radio Format Perceptual- Spring 2006, at
http://www.bridgeratings.com/press.Oq.22.06.Formats.htm (in survey of radio listeners, while
36% said that time spent with satellite radio causes them to listen less to traditional radio, 23%
said that time spent with satellite radio causes them to listen more to conventional radio, and 41 %
said that there was no effect). The Commission anticipated that satellite radio would complement
terrestrial radio as much as substitute for it. See DARS Report and Order, 12 FCC Rcd at 5756, ~
1 ("While, to some extent, DARS will compete with local radio, we anticipate that it will also
complement terrestrial radio."); id. at 5764, ~ 21 ("[W]e believe that owners of satellite DARS
receivers will continue to allocate a simificant share oftheir listening time to terrestrial radio in
order to hear music or news eflooal interest.").
52 See Application at 22 & n. 48 (citing studies predicting 25 million to 30 million subscribers by
2010).
53 Sirius Satellite Radio Ino., Annual Report on Form lO-K Pursuant to Section 13 or 15(d) ofthe
Securities Exchange Act of 1934 for the Fiscal Year Ended December 31, 2006 ("Sirius 2006 10­
K") at 27.
54 Given their losses to date, it may seem incongruous to say that the firms are currently
exercising market power, but the curreilt duopoly subsoription price may well exceed the
competitive price that would prevail once the firms reacq viable operating scale, particularly in
light oftheir low variable costs. See Ql 2007 Sirius Satellite Radio Earnings Conference Call-­
Final, FD (FAIRDISCDOSURE) WIRE, May 1,2007 (firm's "contribution margin," i.e. percentage
of incremental revenue that exceeds variable costs, exceeds 70%).
55 See Sirius 2006 10:.K at 9 ("We expect these subsidies [for radios] to decrease over time.").
Significantly, Sirius recognizes that competition from XM may thwart those expectations. See id
at 32 ("If competitive-force-s require us to increase hardware subsidies or promotions, SAC
[subscriber acquisitioll costs] may increase."); Sirius Satellite Radio Inc., Annual Report on
Form lO-K Pursuantto-'Section 13 or 15(d) bfthe Securities Exchange Act of1934 for the Fiscal
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There is some evidence that the demand for satellite radio is somewhat inelastic at

current prices and level of demand. Karmazin himself is quoted as stating earlier this

year, "'there is elasticity' [sic] in the price given high subscriber satisfaction with

product, low churn and higher fees in Canada. While no price increase is imminent, it is

'a good option,' he said.,,57 In Apri12005, XM raised its subscription price by 30% from

$9.99 to $12.95 per month, matching Sirius's price,58 with apparently little diminution in

demand. According to a report at the time, "Hugh Panero, chief executive at XM, [said]

he doesn't believe his business [would] lose customers because of the higher monthly

price.,,59 Evidently he was correct, as the number ofXM subscribers jumped by 84% in

2005,60 and subscriber growth in the last three quarters of2005 (Le., following the price

Year Ended December 31, 2005 ("Sirius 2005 lO-K") at 18 ("Ifthe costs ofattracting subscribers
are greater than expected or ifour competitor, XM Radio, substantially increases equipment
subsidies or reduces hardware prices, our fmancial perfOl,mance and operating results could be
adversely affected.").
56 Ql 2006 Sirius Satellite Radio Earnings Conf. Call -- Final, FD (FAIR DISCLOSURE) WIRE,
May 2, 2006. See also Eileen FurukaWa, Satellite Communications: Regulatory Approval is Key
Hurdle wiStocks Reflecting Low SucceSs Probability, Citigroup, Multi-Company Note, Feb. 21,
2007, at 7 (forecast assumes rising average revenue per subscriber for Sirius, driven in part by
monthly subscription rate increaseS; "b'ut ifeither competitor changes its strategy and attempts to
,drive market share gains through lowe~:monthly subscription prices, this would have a significant
impact on our top line forecast going forward").
57 Georg Szalai, CBS: Web Revenue to Double, BRANDWEEK.COM, Jan. 11,2007; see also Sirius
Satellite Radio at Credit Suisse Media &: Telecom Week, FD (FAIR DISCLOSURE) WIRE, Dec. 6,
2006 ("we think there is an opportunitY for us to increase our pricing") (Karmazin); Q42005
Sirius Satellite Radio Earnings Conf. Cqzll 7- Final, FD (FAIR DISCLOSURE) WIRE, Feb. 17, 2006
(same); TechnQlogy Briefing, WASHINGTON POST, Dec. 8,2005, at D5 ("Sirius Satellite Radio
has no pla.Ds to raise prices, but the New York-based company said studies it has done show it can
raise its subscription price without alieQating consumers.").
58 See Sarah MeBride,x.MRaises Subscription Price, Matching Rival Sirius Satellite, WALLBT.
J., March 1, 2005, at D4. The price increase went into effect on April 2, 2005. See XM Satellite
Radio Holdings Inc., Annual Report oll'Form lO-K Pursuant to Section 13 or 15(d) ofthe
Securities Exchange Act of 1934 for the Fiscal Year Ended December 31, 2005 ("XM 2005 10­
K") at 37. Prepaid annual and multi-year subscribers, who comprised 40% ofXM's subscribers
ilJ. the second quarter, were not affected until their subscriptions expired. See Q3 2005 XJy[ ,

Satellite Radio Earnings Conf. Call -- F;inal, FD (FAIR DISCLOSURE) WIRE, Oct. 27, 2005.
59 McBride, supra note 58, at D4. : '
60 See XM 2005 10-K at 37. "
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increase) was significantly higher than during the same periods of the prior year.61 To be

sure, subscriber growth may have been even higher without the price increase, arid XM's

"conversion rate" decreased slightly in 2005.62 Moreover, XM's higher subscription

prices were partly offset by lower prices for satellite radios in the retail channel.63

Significantly, however, the churn rate (reflecting deactivated paying subscribers) did not

increase in the second and third quarters of2005,64 and increased only slightly

thereafter,65 indicating that existing subscribers were relatively insensitive to the price

increase.66

, .

61 The number ofnet subscribers added was 55% higher in the second quarter of 2005 as
compared to the second quarter of200~, see XM Satellite Radio Holdings Inc. Announces
Second Quarter 2005 Results and Increases Year-End Subscriber Guidance to 6 Million, Press
Release, July 28, 2005, 48% higher in the third quarter, see Q3 2005 XMSatellite Radio Earnings
Conf. Call -- Final, FD (FAIR DISCLOSURE) WIRE, Oct. 27, 2005 (Panero noting that "[0lur
significant third-quarter subscriber growth occurred in the face ofa new rate structure instituted
in the prior quarter and a softer market for new car sales"), and 26% higher in the fourth quarter.
See Q4 2005 XMSatellite Radio Earnings Con! Call -- Final, FD (FAIR DISCLOSURE) WIRE,
Feb. 16,2006. As Sidak points out, "The fact that subscriber growth continued at such a rapid
pace in the presence of [a] 30 percent price increase underscores the low elasticity of demand
faced by SDARS providers." See Exp~rt Declaration ofJ. Gregory Sidak Concerning the
Comp.etitive Consequences,ofthe ,Proposed Merger of Sirius Satellite Radio, Inc. and XM
Satellite :&adio, Inc. ~ 22 (March .16, 20'07).
62 The "cQnversion rate" is the rat~ at which OEM (new automobile) customers subscribe after
receiving a 3-mollth free trial period. See~ 2()@6 10-K at 41. It declined in 2005 to 56.9%
from 58.9% in 2004, whicn)eM attrihatedprimarily to the April 2005 30% rate increase. Id. at
42.
63 See Laura Petrecca, XMSatellite Radio offering $50 rebate, USA TODAY, Dec. 8,2005, at 3B;
XM 2006 10-K at 47.
64 See XMSatelHte Radio Moldings Inc., Selected Balance Sheet Data and Statistics, at
http://medi.a.cogJorate-ir.netimedia_files/IROLI1111159,22/Q2Stats.pdf(visited May 31,2007)
~churn rat~fot each of.frrstlhree quarters of2005 was approximately 1.4%).
• 5 See id. (ohum increased in'fourth quarter of 2005 to 1.57%); XM 2006 10-K at 41-42 (noting
that ohum·incre~.s~d from 1A6% m. 200§ to 1.77% in 2006 partly as a result oftermination of
previous' Qustomer'service provider and'transition to a new customer service provider). Sirius
experienced a m.ore pronounced increase in chum without any increase in subscription prices.
See Sirius 2006 10-K at 32 (chum increased from 1.5% in 2005 to 1.9% in 2006).
66 XM's p17ice increase significantly boosted its monthly subscription revenue per subscriber
EARPU) b~twee~ 2004 and 2006. See XM 2006 10-K at 37. The Commission recently noted that
"ARfU isTa] ntetric widely used in retail communications businesses. Falling ARPU can
i:p.dicate decreases in price ,ar incr¢ases :in 'the quantity of service offered at a given price, either of
which may indioate increasihg competition or, at least, improved market performance for
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In contrast to his earlier statements, Karmazin has recently suggested in

congressional testimony that the merged company would be constrained from raising

subscription prices in order to attract listeners from free over-the-air radio. "I don't know

ifthere's anybody who sort of follQWS ,it a little bit, but when you're trying to get

subscribers and you're charging $12.95, you're more apt to get a subscriber than ifyou're

going to charge $14.95," he testified. "If the option is free, why on earth would there be

higher prices?,,67 The short answer is whether com~etition from free over-the-air radio

keeps satellite radio prices down depends on the cross elasticity of demand between'

satellite and terrestrial radio, as to which the Applicants have supplied no data.68 Further,

the fact the industry is still in its peI,letration phase seeking to attract subscribers new to

satellite radio does not make a price increase less likely given the ability (and practice) of

the Applicants to price discriminate, between new and old subscribers by, for example,

providing rebates or discounts on the purchase of satellite radios. Moreover, the potential

gains from keeping subscription prices low to attract new subscribers will diminish over

time as penetration matures, while tb.e gains from raising prices on the growing

subscriber base will increase. .

,
consumers." Annual Rep01;t andAnalysis ofOompetitive Market Conditions with Respect to
Domestic and International Satellite Communications Services, FCC 07-34, at ~ 167 (Mar. 26,
2007). In: the satellite radio market, hoWever, the Commission noted that ARPU for both SDARS
~roviders was inoreasrng. See id ~ 15~. '
7 Karmazin March 7, 2007Congr~ssio1i1al Testimony. Karmazin has also emphasized that "the

vast majority ofthe subscribers w,e're 100~ing to gain are the 90% ofthe people who are currently
not subscribers·,to satellite nadio." SiriUs Satellite Radio andXMSatellite Radio to Combine in
Merger ofEquals, FD (FAIR DISCLOSURE) WIRE, Feb. 20, 2007; see also XM 2006 10-K at 41
("We target the over 240 million registered vehicles and over 110 million households in the '
United States.").
68 A degree ofc~oss elasticity might be 'shown ifthe rate ofsatellite radio subscriptions is higher
in markets with:fewer terrestdal radio stations. On the other hand, ifthe rate ofsatellite
subscriptions is geographically unifoI'll1:tmoughout the country, this would tend to indicate little
cross elasticity. !,
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The Applicants themselves have articulated what makes satellite radio unique: an

"endless variety" ofprogramming, much of which is not available on terrestrial radio,

including dozens of commercial-free music channels, musical formats unavailable in

many radio markets, niche programming made possible by aggregating demand, :

comprehensive sports coverage, including a vast array of out-of-market games, "adult"

programming, coast-to-coast listening or portability, and CD-quality sound.69 The

Commission recognized many of these unique attributes of satellite radio in its DARS

Order, when it expected each satellite provider to be offering only 19 to 44 channels

instead of the current 130 to 170 channels.70

Each of the alternatives to satellite radio has significant limitations in constraining

a satellite radio monopolist from exercising market power. Terrestrial radio, the most

realistic competitor, offers far fewer channels,71less diverse content, no commercial-free

69 See XM 2006 10-K at 1, 36 ("XM ~dio appeals to consumers because ofour innovative and
diverse progra~ming, nationwide coverage, many commercial-free music channels and digital
sound quality."); id. at 2 ("KM Radio offers many music f@rmatsthat are popular but currently
unavailable inmany markets on radio.'~); Q3 2006 XMSatellite Radio Earnings Conj. Call -­
Final, FD{FAIJi DISCLOSURE) WIRE, Nov. 6, 2006 ("[S]atellite radio is not simply about each
quarter's results, itfs,also about pioneering a whole new generation of radio that leverages next­
generation satellite and digitaheohnology to offer millions ofconsumers unparalleled choice,
unprecedented tan,ge ofcoil;lpelling programming across a spectrum ofcontent, including news,
infonnatiQn, spqrts, a11,d music, convenience and portability, high-quality audio, and, of course,
exceptional value.") (PaneFo). :'
70 The Commission noted that "additional high quality audio signals" and radio formats would be
a particular beJ1efit to areas,ul1der..~erve~ ;by terrestrial radio stations, DARS Report and Order, 12
FCC Red 'at 5760, ~ 11, that "[w]ith its'national reach, satellite DARS could provide continuous
radio service to the long-distance motoring public," id. at 5760-61, ~ 13, and that "[s]ateIIite
DARS may also be able to foster niche 'programming because it can aggregate small, nationally
dispersed listener' groups t4at local rad~~ could not profitably serve." fd. ~ 14.
71 Even tQe.'laFges't 10 mark.ets'hav:~ only about 54 commercial stations on average. See, e.g.,
-P.C.C., Mass Media Rureatl, Revi¥w of4the.Radio Industry, 2001, App. A (Sept. 2001), at
http://www.fcc.gov/mb1policy/docs/radioOl.pdf.
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music,n poorer sound quality, and is not geographically continuous. lID radio, which is

just emerging, has high sound quality and will boost the number ofavailable stations in

many markets,73 but still offers far less variety than satellite radio, no marquee content,

little commercial-free music, is not continuous, and has had limited success in getting lID

radios into automobiles.74 iPods and other MP3 players, while becoming ubiquitous,

offer a vastly different experience than what radio offers (i.e. programmed content, live

events) and are to a significant extent complements to satellite and terrestrial radio.75

While wireless technology and Internet radio appear to offer the potential for

72 Recent reports indicate that radio stations in the top 15 radio markets average 9.42 minutes of
commercials per hour. See EPM Communications, Inc., Radio advertising varies by market and
format, 24 Research Alert No. 23, Dec~ 1,2006, at 10.'
73 The Applicants note that 500 sidebandS onID Radio rt:J.ulticasts are available in 50 U.S.
markets, Application at 27, but the maximum number ofchannels in anyone market (Los
Angeles) is 57. See http://www.hdradio.com/fmd_an_hd_digitaIJadio_station.php (last visited
May 31, 2007).
74See, e.g., Bridge Ratings, Digital Media Growth Projections - Updated 04/25/2007, at
http://www.bridgeratings.com/press_042507-digitalprojectionsupd.htm ("[O]f all the media we
are covering in. this latest study, lID Raclio growth is the most disappointing based on previous
industry expectations."); XAfSatellite Radio at Goldman Sachs Communacopia XV Coriference -­
Final, FD (FAIRDJSpLOS~) W$E, S~,ptem.ber 20, 2006 (XM Chairman Gary Parsons stated, "I
thinkED vadi0 ;<;)1' iBiqujty.s.tilliJla%;a rel:f:l s~ggle beeause there is no effective way for them to
actually compensate thec~coinpanies to influ~nce putting it in, and it's difficult to put that
compelling mix 'together."): Tile only qar inanafacturer to offer lID radio is BMW, which will
offer IID radio as an option on.,all ofits"vehicles this year. See John R. Quain, Local Radio is
Cutting theSta.fic and GoingDigital, Finally, N.Y. TIMES, Mar. 25, 2007, at 12:2 (reporting that
BMW spokesman pointed,.q"utothat~listeners did not have to choose between satellite and lID radio
as many models come with'bofh)~ ~By contrast, either XM or Sirius radios are available from all
ofthe maJ0r auto roanufact'l1J~ers itta large,pFop'ortion oftheir vehiolel? See William Kidd & Jung
Hwang, XM&itellite' Il:.adioi(;E!M@jx): -Q~ JResuNs Meet LoweredExpectations, Wedbush Morgan
Secudties,.,Eq~i~ ResearchiA<J!>-tir~7, 2@07, at 5-7.
75 As the A,',(Jplicaats paint -Q)1t/ihey bo't1JJ introduced satellite radios with built-in MP3 players.
See App1ica.tio~ at M~4:5:. ijf@e~ a,JWarelltl~have kad 'litfle vffect on the penetration ofsatellite
radio in autom,obi1es. 8ee JeM.8afe]lite,llad,ia at Goldman Sachs Communacopia XV Conference
-~ Final, F:Q (F.AlRDISe:LOS~) WlRE,8ept. 20, 2006 (parsons stated that "in those places where
even a full ,iPod-integvation!h.as ':been. available to be done, which include with some ofour
partners, the ... pellePiation:oftpat versus what we.do is vastly in our favor"); see also Patrick
Goldstein,XMl'labiQ: Its o'ttt.o].thi'S w.orcld, Los ANGELES TIMES, July 26, 2005, at E1 ("What
makes XM~udh,a"bl'i1Uantqp1t~eptis !h~t in a musical era when, through downloading, we can
~et,pretty 1ll,Uph.:~Y'ki~d o:f~q~iG..la.nyiiihe we,'VVant~ 1iste~ers;are desperate for a mediator - a
s,;aVV¥ tastel\l1ake.r - who can;he~p a's separate the wheat·Hom the chaff.").

-- -------------
,
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subscription-based services comparable in many respects to those offered by the i

Applicants, it is not clear when or if that potential will be reached, and there is no

evidence to suggest that any such service is likely to be a full fledged competitor to XM

or Sirius in next few years.76 Finally, as others have pointed out, while XM and Sirius

both market their services against terrestrial radio, as well as one another, they have

apparently not promoted their services against any other technology, nor do they measure

themselves against any other competitor.

To whatever extent satellite radio competes with terrestrial radio and other

alternatives, it is clear that XM and Sirius compete more directly with one another.77

Indeed, this seems to be one of Wall Street's complaints about the two companies.78 For

example, in their SEC filings, each company refers to the other as its "direct competitor,"

76 The Applicants make reference to numerous press reports ofwireless music or Internet radio
services that are at vatious 'Stages ofdeyelopment, including some that have not panned out (see,
e.g., Mik~Hughlett, MonejJ.making issues delay Motorola's iRadio, CHICAGO TRIBUNE, Mar. 12,
2,007, at Bus. 7), but no analysis (external or internal) that suggests such services pose a
meaningful cQmpetitive cOfistrairit on satellite radio. Indeed, both XM and Sirius have entered
ventures to distribute some 'oftheir music programming through wireless services. See Tony
Sanders, Satellite Radio: How Big? How Long?, BILLBOARD RADIO MONITOR, Dec. 2, 2005
(bothcofi1.panies emphasizing that cell phones could be used to deliver satellite radio content).
77 The Applicants suggest th.at their conduct has been "responsive" to other forms ofaudio
entertainment, ci~ing .-fhe fact that they significantly expanded their channel capacity from their
original pJans; <intf(l)duced local w.eather and radio channels, and introduced satellite radios with
built-in :MP3 players. Applioation at 44. But these moves were likely intensified by the
competition between them, just as· competition between EchoStar and DirecTV sped their rollout
of1ocal-into-Ioeal servjces, which was responsive to cable competition. See, e.g., Katy Bachman,
Satellite Radio to broadcast local trafflc, weather, MEDIAWEEK.COM, Jan. 8,2004 (reporting that
both XM and Sirius announced plans to roll out local traffic and weather services); Digital Radio,
CONSUME;R ELECTRONICS DAILY, July:27, 2005 (reporting that XM was introducing the first
MP3 players with satellite radio capability and that Sirius also had a device with an MP3 player
in the works). '
78 See, e.g.', LE!t&,ine Mancini, et at, Sirius Satellite Radio Inc.: And then there was one, Merrill
Lynch, Company Up<!late, :E{eb. 20, 2007, at 3 ("the combined company ... will be able to better
focus' on providing a comp~ling product to consumers instead ofbattling for market share").
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or its "competitor.,,79 In conference calls with stock analysts, they measure their

performance against each other80 and consider market share of satellite subscribers to be

a key metric.81 Sirius has described the competition between it and XM as follows:

We compete vigorously with XM Radio for subscribers and in all other
aspects of our business, including the pricing of our service and our radios,
retail and automotive distribution arrangements, programming acquisitions
and technology. Competition with XM Radio may increase our operating
expenses as we seek arrangements with third parties, such as programming
providers, and may cause us, to reach cash flow breakeven with more
subscribers or later than we estimate.82

The evidence of this vigorous head-to-head competition is considerable, except

currently in the area of subscriptionpricing, where price competition ended in April 2005

when XM raised its prices to match; Sirius's prices.83 Now, the companies charge the

same amount for a monthly subscription ($12.95), a one-year subscription ($142.45), a

79 XM 2005 10-K at 13 ("Our direct competitor in satellite radio service is Sirius Radio, the only
other FCC licensee for satellite radio service in the United States."); Sirius 2005 10-K at 10 ("Our
direct competitor in satellite radio service is XM Radio, the only other FCC licensee for satellite
radio service in the United States."); see also id at 18 (r(;:ferring to XM as "our competitor"); XM
2006 10-K at 47 (referring to Sirius as ~,'ourcolllpetitor").

80 Th~ ,''yandstigJ<:'' c01npeti~l@.Q: between'the firms not only reflects their perception ofthe relevant
market, but all~ws llLvestollS to better mOJ.ilff@l'tne f"i1FlllS' performance, see infra note 18, and
benefits the firms tlieJi!1sel~~s. See; e.g.;, Q4 2005 Sirius Satellite Radio Earnings Conj. Call --

'1i'inal~ FD·(FA1R.DrSGLOSURE) WlRE, Feb. 17,2006 (Karmazin stating, "We have the benefit of
learning from ~b:at'has halW.ened'With [XMJ to ensure that the same thing does not happen to us
or that we're able,to learn from it and i~ doesn't happen quite in the same way.").

, 81 See, e.g", Q4 2006 Sirius Satellite Radio Earnings Conf. Call -- Final, FD (FAIR DISCLOSURE)
WIRE, Feb: 27,2007 (Karnrazin. eJPp1;lasi.zing Sirius's growing share ofsatellite radio growth
during 20@6; '~he inf9rmat~Qll th~tiJ getioevery single week still indicates Sirius has got the leading
share at r.etail"); Q3 2006 djNus 8~teUit& Radio Earnings Conj. Call -- Final, FD (FAIR
DISJ;LOSURE) WIRE, Nov. 8~ 2006i:(Karinazin emphasizing Sirius's increasing market share of net
8;dditions).
821 SitiNS 2(i)05 lO-K aU9.
8S PreYiously, XM.charged $9.99 per m~nth and Sirius charged $12.95 per month but sometimes
offered discounts ,on subscrJptions. See I24 2003 Sirius Satellite Radio Earnings Conj. Call-­
Final, FD (FAIR DISCLOSURE)W~, Jcip. 28, 2004 (ex;plaining retail promotion offering
subscribers;~e"e :free 11l0~rtis :Whe~,tb.e~ ~i~$ f0r a full ~em: of S.irius service, brin~in?
cust01ner's"c~~kclown to Just oy,edllJ10,ppt moaTh). When It raIsed Its monthly subscnption fee,
XM also tn~tGh~d.J~i!iiIs by~elimai~ting ¢x:ttii ~har.ges· for its premium programming ($1.99 per
monthJorihe q~ie &;.?\.nth.'i?nY clilfnnel) and"Internet service. See McBride, supra note 58, at D4.
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two-year subscription ($271.95). and additional subscriptions or "family plan" ($6.99).84

Yet while the identity ofpricing means that subscription pricing is not presently a front in

the competitive battle between the two companies.85 it strongly underscores the fact that

XM and Sirius are very close substitutes for one another.86

Competition between XM and Sirius to offer attractive programming has been

fierce. as demonstrated by the millions of dollars they have spent to obtain sports,

programming (e.g.• NFL. MLB. NASCAR. NHL. and NBA). adult programming (e.g.•

Howard Stem. Opie & Anthony. Playboy channel). women's programming (e.g.• Martha

Stewart. Oprah Winfrey), exclusive music artists and series (e.g.• Bob Dylan. Jimmy

Buffet). and other programming. in many instances bidding against each other for the

same programming rights.87 That these programming deals are exclusive to each service

confirms the obvious fact that they have been driven to a significant extent by

competition between the two satellite providers to attract subscribers.88 Competition to

84 The su~scription prices for the companies' specialized traffic and weather services (which
tequiIfe additional equipment) liITe',also largely the same -- $9.95 per month each for Sirius Traffic
.and·~NavThaffic. and $29.95 per month each for Sirius Marine Weather and XM WX Satellite
Weath.er (Madne). ,
8:5 The identity '<i>fpricing dQes not necessarily suggest collusion in the context ofa tight oligopoly.,
although the degree to whiah the firms 'publicly discuss their pricing strategies is somewhat
surprising. See 'infra ,note 9.0; see also XMSatellite Radio at Citigroup 17th Annual
Entertainment, Media, and Telecommunications Conj.. FD (FAIR DISCLOSURE) WIRE. Jan. 9.
2D07 (asked w~etherXM would match 'a Sirius rate increase. XM Chairman Parsons told
in.ves~ors that XM: would not likely do so because it was too soon after XM's 2005 price increase;
"we mightllse it to gain share for a while and then institute it and match at a later time").
86 See EchoStar/Di'recTV OJ:der, 17 FC~ Rcd at 20622. ~ 162 (noting that prices that EchoStar
and DirecTV charged were."remwkably similar:' which suggested that EchoStar and DirecTV
were "clos'e substitutes in the eyes ofl\fVPD consumers").
87 See Tom Lowry and Paula Lehman. 9ompetition - Type A Organizations: Satellite R; Grudge
Match. BUSINESS WEEK. Aug. 21. 2006 (noting that the companies outbid one another for the
rights to the NFL, Howard Stern, and MLB).
88 Until regently; XI\1) website featured a detailed side-by-side comparison ofXM and Sirius
progFamming. See htip:llweb.archive.oJJg!web/2006042720440S/www.xmradio.comllearn/
prograp1ll~jng.jsp. Sitius also previously featured a comparison with XM ("Brand X") on its web
site,' entit1~d "Ctitics'Agree: Sirius: is B€5tter." See http://web.archive.org!web/20060101170338/

"'<
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offer attractive programming has benefited consumers not only by providing more

original and marquee content, as each firm. has responded to the other's programming

moves with its own programming additions, but also at least in one instance by leading

one firm to respond to a programming move of the other with discounts on equipinent.89

The companies have also regularly engaged directly in competition over equipment

pricing90 and features. 91 The companies have also competed to obtain (and retain)

exclusive distribution agreements with automobile manufacturers.92 While these

exclusive agreements, combined with the lack ofreceiver interoperability, have a

http://www.sirius.comlservlet/ContentServer?pagename=Sirius/CachedPage&c=Page&cid=1065
475754125.
89 For example, in late 2005, in anticipation of Howard Stern's move to Sirius, XM lowered its
prices on portable and home radios with rebates and other deals. See Petrecca, supra note 63, at
3B; see also XM 2006 10-K at 47 (noting that increase in subscriber acquisition costs in 2005
was "primarily the result ofthe increase in negative margins on direct hardware sales, subsidies
and promotions during the fourth qUar1;er of2005 as a result ofour response to control retail
hardware price points to compete with the launch ofHoward Stem by our competitor"; media
spending also increased in 2005 to counter competitive pressures). Apparently, Stern's move was
also partly responsible for XM's decision to end the extra fees it had charged for Opie &
Anthony, XM's closest alternative to Stern. See McBride, supra note 58, at D4. Programming
competition also led XM to follow Sirius's strategy of making its music stations 100%
commercial free. See Q4 2003 Sirius Sa,tellite Radio Conj Call -- Final, FD (FAIR DISCLOSURE)
WIRE, Jan. 28,:2004 ("Our'strongpreniium programming position with commercial-free music
and a powerful.sports lineup ... has clearly forced our competition to reevaluate its pricing and
business mode!."). :
90 See Q2 20Q6XMSatellite Radio,Earnings Conj Call -- Final, FD (FAIR DISCLOSURE) WIRE,
July 27,2006 (referring to the retail mavket, Panero stated that ''there are competitive issues on
some pricing rig4t now [by "our'competitor"] that we would want to react to in an intelligent
way"); Q2 2006 Sirius Satellite Rtfldio Earnings Conj Call-- Final, FD (FAIR DISCLOSURE)
WIRE, Aug. 1,2006 (commenting on "philosophy" ofpricing in the retail channel, a Sirius
official stated, '~it is not SirJus['s] 'inten,ti0n to be the low price leader in the marketplace but
instead to onlyreact to low,er prices ifwe need to to remain competitive."). But see Stephen
Grocer, Can XMProfit in BlOWing Mar/eet? -- Controlling Costs Is a Key As Subscriber Growth
Wanes, WALL Sr. J., Dec. 6, 2006: (quoting Lehman Brothers' analyst as stating that new attitude
ofcompanies to refrain from clisc0untmg "bodes well for the evolution ofthe satellite-radio
industry into a profitable, rather than destructive, duopoly").
91 See, e.g.., Petrecca, supra note 63, at ~B (noting that Sirius introduced the S50 portable radio to
compete with XM's earlier introduction of its MyFi portable radio); Digital Radio, supra note 77
(notmg competition to offer satellite radios with MP3 capability).
,92, \WJ,ile most of:the· /ilutomobile manufacturers have exclusive arrangements with either Sirius or
XM, some'o:ffell both. servi~es, at least on some oftheir vehicles, Toyota for example offers XM

,as afactory..installed featute and Sirius as a dealev-installed option.
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tendency to temper competition between the companies with respect to OEM (new

automobile) subscribers,93 they have 110t undermined the rivalry between the firms for

"retail" or "aftermarket" subscribers, which remains the bulk of the industry's subscriber

base.94

Some have suggested that the strong opposition to the merger by the National

Association of Broadcasters (NAB) implies that the merger will be procompetitive. They

reason that the NAB would not oppose the merger unless it would result in a loss of radio

listeners to satellite radio, which would only come about if the merger made satellite

radio a more compelling product for consumers. This theory is certainly worth

investigating and, if correct, would 'be a factor inilitating in favor ofpermitting the

merger.95 But there are other plausible reasons that ,the NAB may be opposing the

93 The loss of "wholesale" competition, between the two firms over retail distribution is of course '
a relevant consideration independent of its effect on consumers. See F.T.C. v. RJ. Heinz Co.,
246 FJd 708, 719 (D.C. Cir. 2001) (".Q,o court has ever held that a reduction in competition for
wholesale purchasers is not relevant urness the plaintiff can prove impact at the consumer level").
But since car manufacturers likely take into account consumer satisfaction when choosing a
satellite radio "partner," wholesale competition likely benefits consumers to some extent.
94 As ofthe end'ofthe first.~u~rterof2,007, Sitius had 80% more retail than OEM subscribers, see
Siriu8 Sat,31lite RadiQ. Repot!s Strong First Quarter 2007 Results, Press Release, May 1,2007,
whrIe XM had 55% more aftetmar;ket t4an OEM subscribers. See XJyfSatellite Radio Holdings
Inc. Announces First Quarter 20(')7 Results, Press Release, Apr. 26, 2007. ill assessing the
competitive impact o£the Ji:l~rger, it would be anomalous to consider as a favorable mitigating
f~ctor the fact that the firms have Iefrained from competing on subscription prices over the last
two years, or that price competitio;nbetween them is tempered by the lack of interoperable
receivers or by the 101}g terinexclasive ,distribution agreements with automakers. These
circumstances sh<i>ll'ld not he Pf~&wned to persist in the future. Cj. Horizontal Merger Guidelines
§ 1.11 (wh,ere I'reniel1ger c1:trcumst&llces"are strongly suggestive of coordinated interaction, .
agen¢ies' but-for analysis is not based on status quo prices).
95 The strength: ofthe' theory is not that the NAB's opposition establishes that satellite radio
competes again;st terrestria~J;adio, ,as the Applicants claim, see Application at 38, for such
competition does,not disprdve the existence of a satellite radio market. See supra. Rather, the
issue is what one can infer about the likely effects ofthe merger from the NAB's opposition.
Some of its statements suggest that the NAB does anticipate consumer benefit. See, e.g., David
K. Rehr, President and CEO, Nati<iiPalAssooiation ofBroadcasters, Statement Before the House
Judiciary Committee Antituust Task Force, Feb. 28, 2007, at 17 (contending that merged firm
would "atteml't'to aGo~lerate the ae,quisition ofnew subscribers by offering them a lower~oost
~oint of entry")., :Blit,olle should not take this too far. Even if the NAB perceived that the merger
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merger that are entirely consistent with consumer harm. Unlike a direct competitor who

benefits directly when amerged firin raises its prices,96 any benefit to the NAB's

members from higher satellite prices (increased demand for terrestrial radio) may be quite

slight. And higher satellite prices that increase the merged fInn's profItability (or other

consequences ofthe merger that increase profItability but do not benefIt consumers) may

harm the NAB's members (or may be perceived to do so) insofar as such profits increase

the ability ofthe merged firm to exclude broadcasters97 or attract investment away from

terrestrial radio. Or, the merger may harm the NAB's members by making the merged

firm a more formidable competitor in the national advertising market.98 Or, the NAB

opposition may reflect its long-seated hostility towards satellite radio and a tribal-like

perception (correct or not) that what is good for satellite radio companies must be bad for

terrestrial radio. In short, the NAB's opposition does not necessarily imply that the

merger will be good for consumers.

IV. A Regulatory Solution to the Competitive Harms Is Not Appropriate.

The A1Dplicants ha:ve sUlggest¢'d that as ,a condition ofthe Commission allowing

the merger they would b~ willing to agree on a subscription rate freeze for a period of

time, which they maintain wo-wd pr~vent them from exercising any market power. The

would result in benefits to cQnsumers that would siphon away listeners, that perception could be
wistaken 0r the .b\?.netits might not,.be~rger ~rpecific.

96 See MatMiini,(fil;SZec; Indys. Co" Ltd.,v. !Zenith Radio Corp., 475 U.S. 574, 583 (1986)
'€c(;)fllwetitors "stpnd. to ~ain~bm an.y c611~piracy to raise the market price" and hence have no
standing to challenge s1:rch.~ Gonspir,aey)..,,
97 See Mary Gu.ass,'Pliesiden.t ,~d €EO~GMedia LLC, Statement on BehalfofNAB Before
the S~riate~Judiojary Copamjttee S;ubcoriimi~~elon Antitrust, Competition Policy and Consumer
Rights, Mar. 20, 20GIl, at 11. ("There is ~rsq1i\ie.:v:ety rea:l,risk that a combined XMlSirius will use
its marketpower to force centent provider.g~ iIiclud'ing sports programmers, to deal only with
them.").
\)8 See Rehr, supra. note 95, aq7. The Alt>pliOJUlts ~ntieipate that by combining their subscribers,
"t?~ merge\d:co~~~:y ~~ll;~~:~'~,Wl'~~CJ!1\~ ~ofe"aftr~cti~e to large national advertisers." See
SUluS 8,atet/zte ij,ddro'&J%»!J'$q~e/ttlte RctplO,·to Combzne zn Merger ofEquals, FD (FAIR
'QISCLOSuRB) WlRE{ffleb. 2@,-2007~(Karmazin). .

I,
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Commission should reject this proposal for the same reasons it rejected rate setting as a

solution to competitive problems iIi EchoStar/DirecTV. A rate freeze on subscription

prices would be inadequate because.it does not address all of the other aspects o~

competition between the companies that would be lost, including competition on

equipment pricing, equipment features, product quality (programming), customer service,

and innovation. Nor does it address the possibility that, absent the merger, competition

between the companies may lead to lower subscription prices in the future.

Even ifa regulatory solution were feasible, it would not be desirable. As the

Commission stated in EchoStar/DirecTV, "even if the ... pricing plan were likely to be an

effective competitive safeguard, its :implementationwould not be consistent with the, .

Communications Act or with our overall policy goals.,,99 Like the parties in

EchoStar/DirecTV,

In essence, what Applicants ,propose is that we approve the replacement of
viable facilities-based comp~tition with regulation. This can hardly be
said to be consistent with either the Communications Act or with
contemporary regulatory policy and goals, all ofwhich aim at replacing,
Wherev.er possibh~, the liegul'~tot'Y safeguards needed to ensure consumer, ,. ..
vv:elf~e in comml)Urloatfons li),arkets served by a single provider, with free
niarket oom.p~titi~n; andpartiioularly withfacilities-based competition.
Simp1y<stated, th~ A:f:\>p1ica1<lts' proposed remedy is the antithesis of the
19.96 Act's "pro-ootnp~titiv~,de-regulatory" policy direction. IOO

In. sum, the best way for the 'Commission to protect consumers against the risk of

manket p0wer is· to rnain~~in its policy ofensuring a modicum of intramodal competition

in satellitt: DARS.

9!l E~hQStar/DirecTV Order, 17 FCC Red at 20663, ~ 282.
100 Ill. '
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Conclusion

The Commission should deny the transfer application because the Applicants

have not demonstrated that competition in satellite DAR8 is no longer in the public

interest. On the contrary, competition between the Applicants has provided, and will

continue to provide, significant benefits to consumers, whereas the public interest

benefits of the merger are dubious. As long as the firms are likely to be viable without

the merger, and satellite radio is not a natural monopoly, there is no good reason for, the

Commission to abandon its policy of ensuring competition in the delivery of spectrum-

based services in satellite DAR8.

Respectfully submitted,

Albert A. Foer
Richard M. Brunell
American Antitrust Institute
2919 Ellicott 8t., N.W.
Washington, DC 20008
617.435.6464

June 5, 2007
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