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identical support confers unsubstantiatedwindfalls on the CETCs. Also, $200 million of

the support that CETCs receive is unintended,invoMng access charge refoTIn for ILECs

and not CETCs.

Mr. Feiss said the PSC shoulclconsidet the effect that granting CW's petition will

have or:. the size of the FUSF. While CW'as§elis the FCC rejected the idea of assessing

the impact of One designation on the FUSF,asit D:111Y blinconclusive, Mr. Feiss said that

hardly constitutes a specific rejection of the effe'ctsofdesignating additional ETCs.' He

adds that in the FCC order that CW cites the ·FCC oeclined'to adopt a specific test, but did

not reject consideration b'fthe effect cif arldilionaJ<BTC deiignatio~. The'FCC said a state

may justifiably limit the humbet'ofETCs silas' to limit the strain On the FUSF. Thli'$l

billion FUSF growth is ent1relyaftributablettitvirele~sCETCsasslIpport to ILEC 'ETCs

has decreased. 11 . ,- ~. ,,(,_: :

Mr. Feiss said Cw,'s oWnership str\lctUre1s telev'antt6 tliis pfuceedirlg. CW is an

asset of the investmeri~:po1tfol.iobfAJ.taCOl111fiunicatioos(A:ltaywhb is Ii Boston-based

private equity finllthat focuses on the lIlediaamtlieJeeonnhunicirt1ohSindi:Jstries. Alta has

20 years of exjJerienee, a'Suocessfui track rec0rdind mm\.ages abOut $1.5' billion of

capital. Alta's Wireless portfolw :includes'CW.'Th\ls;anY discussioil bftlie'potential :

benefits ofventur€:capitalabd private:eqllityaside iUs iloHh~;PSC'srespodsibilityto

authorize the use OfFUSPs:tb -augmentithe 'vallie!of Il.Bosfoii.~basedprivate eqtlity finn'S

investment'portfolio.. ' ll1e'purpose':ofthe:'96A'ct1s ,hot ttninhance sfulr€1l:oIaet value.

The PSC Should deny CW's:applicatio~:"'''1 : ' "

} : L l <)-,. ; ,'< \ '.. ,. Ii " ,i.

Chinook Wireless Rebuttal Testimony: FoJtnlilb,;:Feterson, Monroe

Mr. Jonathan FoxmanMt. FOxnlan'g SepteJitber'2S, 200nestimony iebuts the

testimony filed by Mr. Feiss and Mr. BlIckalew7He' agrees with Mr. Btibkalew that CW

can meet the minimum standards of service.. As fo;;:vhethel' CW's designation is in the

public interest, he disagrees with the MeC's suggestion that the main public interest issue

is whether CW has made some purported costlbenefit analysis.

Mr. Foxman asserts CW has addressed how it satisfied each of the public interest

considerations set forth in the PSC's rules, none of which reference a costlbenefit analysis.
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Nor is a cost/benefit analysis necessarily relevant. The FCC in;its Virginia Cellular and

Highland Cellular cases enunciated a framework of severm factors to consider the public

interest.
28

While the PSC may conduct a cost/benefit analysis, such an analysis is no~

required byPSC rules or orders. Since such ananlilysis is not required it could not

possibly be the main question as Mr. Buckalew asserts it is. As for how CW would fare if

the PSC were to undertake the FCC's cost!benefit analysis Mr. Foxman saidtlere is little

doubt that CW would satisfy the factors, as the same benefits and costs !1te present here as

werc present ,in those (FCC) cases. CW does not, however, seek designation for any

partial study area.; such as the Highland Cellular case involved. '

Mr. Foxman disagrees with Mr. Buckalew that CW supplied insufficient

information to allow the, PSC to conduct the reviewrequired underits rules or to perfcnn

the FCC's cost/benefit analysis. While a cost/benefit analysis is not required- in Montll.ua,

CW presented sufficient evidence to dem0.i1Strilte it satisfies the public interest analysis set

forth in the PSC's rules. Its applicationa!1d supportingtestimonycont"ID the infonnation

the PSC needs to determine that CW Q1et1he FCC's costlbenefit.analysis. Because CW's

Application an4 supporting testimony satisfies the PSC's test a!nd the FCC's public

inte:cest factors its ETC petition should be granted. '

As for information that CWasserts to sa.tisfy the factors in the FCC's costlber,efit

analysis, CW lists the following,nine paints: , .' '

j., Competitive Choice: !v'il., Peterson described the benefits of increased

cGmp-etition (See p. 16, direct) when he stated CW's use of a different technology

platform provides consumers with choices ,in telecommuni,eations serikes that would not

",

26 Those cost/benefit factors include: I) the benefits of increased competitive choice, 2)
the impact on the FUSF, 3) the UI)ique a4vantages and disadvantages of competitive
service offerings, 4) commitments made regarding quality of serVice, :i) the CETC's
ability to satisfy its obligation to serVe the designated service areas within a reasonable
time frame, 6) the benefits to customers without wireline telephone access, 7) mobility
insofar as it assists ,customers in rural areas who have significant commuting distances, 8)
access to emergency services that can mitigate the unique risks of geographic isolation
associated with living in rural communities and 9) larger local calling areas in which
customers are subject to fewer toll charges (Virginia Cellular Order, 'If'lf 28-29 and
Highland Cellular Order, 'If'lf 40..57).



DOCKET NO. D2007.2.l8, ORDER NO. 6812d 25

otherwise be available. Because ofCW's build outirlto new areas, consumers in those'

areas will experience competitive offerings, th~ allility to choose their service provider

and the option rochoose various ratepbn'is.with different mixes of rates, local calling

areas and vertical features. The potential competitive benefits that CW's application

addressed include: . i:.i : .,;, .' : '.

a. providing consumers with.coihpetitiv.e.offerings and the ability to 'choose their

.service provider: (~A3); , .Y,.··.', 'i.; ... " ,

b. CW's de,signation will promote competition and fl\cilitatethe provision of

advanced communications.services to the reSidimts cif nirlirMontana. The FCC said: .

"[d]esignation of CQrnpetitive'ETCs'promctes cbmpetftion andbenefits:consurners in rural

and high-cost areas by inoreasingcustomerchoice, innovative services, 'and new'

technQlogies:" (para.A6)and,.,· ,. ;"" 'I' ".J d;· ,:," " .

. c. CW's designation as an :ETCwill,splll'1uomJ1etitl'Ve response frtlm affected

ILECs as they seek;tQ)retairuilnd·attract,~stcimersi,As_ngtheteate'7'OO;OOO Wireless

customers in Montahaiand 2% growth ill Wirelesspeiietratii5n·per year, CW'expOOts it 'j

majority 'of itscustomers to come from other,wire:lesseairiers. DR·PSG ;04{)(b) Mr.'

Foxman explained that while he could notprQ,ject:hbwCW's'compeutors (J4J.ltel and .

Verizon) may respond, market,theoryindicates1b.at price' com~tition'vliIl1ilcrease. DR

PSC -039 Such a response could include imptov0d seIviCe'quaJity- -aIldcustoillerservice,

new investments ,in telecommtmicatidils{more, rapid ,deploymenfofhigIi.;speed data (DSL)

service, wider local calling 'lITeas; bundled service'dfferingsiandflower prices 'overall. This

competitive response is already occurring.as 'a ,resulvo}Mitel':s designation· in varioUs

Qwest wire centers. CW's designation will likely spark competitive responses from the

affected ILECs and the beneficiaries of such competition will be Montana consumers. In

contrast to Mr: Buckalew's testimony; OW's a~plicatlonandtestiID6nydemonstrates the

benefits ofcompetiti~~·ch~i~e.a'ssp'bi~te;i·~tb'cw"jlETC'statQ~,~d i§ b~th;sub~uintive
,.' ~.' '",... , "" "";" ·_,.',I~.·_>•.. 'L ',' . .' ,.

and sufficient.' ". ".,"". c{J}, '"'

" ; : ,.' " ,l ···~i I.'i~.; "'r",, .,_.)':.""." ....., C', ' . .'

2. Impact on fund: CW'saP1jlicl\tiOlJ.~ pp. 2J.-24)and Mr. Peterson's direct
, , ', • . 1, I _. ,. ' , .. >.'.' •

testimony (See pp. 14-15) addressed the itnpilCton the'PUSF.· CW's polential draw from

the FUSF is very smalL Evenjf every single telecOlnm~cations 'customer in the service

areas subject to CW's application su;bscribed to CW'sservice, CW would be distributed
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six-tenths of 1% ofthe FUSF, however unlikely this outcome is.29
. CW takes seriously the

principles of universal service and the viabilitY ofthe'FUSF,lntc.'"Venor testimony that

predicts CW's designation willlead to the demise ofthe FUSP or threaten its viability is

not credible. As the PSC observed, the FCC's own actions have created a much larger

impact on the fund than any PSC decision may have created. The PSC has granted a

small number ofapplications and in 2006 the impact has also been small, amounting to

about $7.2 million, compared to the $69.7 million that wireline lLECs receive. (re'FSJB

2006 Monitoring report" Table 7.2). As thePSC also observed, if the FCC is to have a '

balanc,edapproach, itmust not ignore, universal service benefits tothe,exe1usive focus on

fund size. (re PSC's June 6, 2007 comments, CC96-45, WC 05"337). Dire predictions of

the FUSF's demise, first made,by IXCs"have'been made continuously for 15 years. The

FUSF exceeds $6 billion and few experts honestly expect that it is near extinction.

As for.the MTA'scomments'oll'EUSF impacts;.Mr. FOXffian cites Chairman

Martin's May 14,2Q071etter to Edward J. Markey.stating that 75% Ofthe increase

aS30ciated with the present ,11.7%contribution rate, an increase of2%in 2007, is due to

true ups in the FUSF caused by prior period adjustments frO\ll AT&T andVerizon for

under-reported revenues and changes made'in the, bad'debtreserve.~o See p. 8. Only a

smalJ part of the increase in the contribution rMe ·is·due to increilScsln high cost'support.

Whereas Mr. Feiss seems to argue, based OIl FCCChairniaiYMartin's statemen(S,

that the designation ofCEl'Cs wasan'U1!foresbeh policy accidel'1t,Chairmail Martin does

not speak onbehalfoithe,FCC. The FCC lias gfunted numerous CETC desigriationS

including multiple designations within a singlesuppofl area.31 CW adds that neither the

29 Of the $5.8 million in annual. support, CW would receive about $5,2 million in 3RTC's
area, $376 thousand in Qwest's service area and $217 thousand in BTC's service area. DR
PSC -047 In 2007, CW served roughly 3,339 mobiles in 3RTC's service area, 566 in
BTC's service area and 14,800 in Qwest's service area. DR PSC -048(d)

30 of the 2% increase 1.5% is for the second quarter of2007 and the remaining .5% is
due to reductions in the funding base, inc~eases in program demand, including for high
cost support. DR PSC -040(d)

31 CW explained the benefit ofdesignating two wireless ETCs in Qwest exchanges and
adds that the impact on the financial health of an existing wireless carrier is not a factor in
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MCC nor MTA h&s docuinented thecosts'ofdesignating.multiple CETCs in &Il area.

Based on studies CW conducted there, are instances when there are 5,6 or 10 CETCs in

the same ILEOstudy area in a State yet.the'SuppOrt those carriers receive is below that

paid to the wireline ILEC for the same area: DR-PSC -044(b) CW said it is inconsistent

with Section §254 to allow multiple de'signations'of ETCs in other statesbut allow only

one ETC 'designation in study:ar.eas in ¥ontana. DRPSC ;045(d) Mr: Feiss~ epposition

to designating multiple£T€sin the same ar.ea fs discriminatory'because it treats similarly

situated CETCs differently.. It is not£OJtlpetitively:neutflllasit would result in the

availability ofsupport and the application ofrules·that advantage JLECs .and CETCs that

are already designated. DR PSC -04S(d)'.' " ." .' "" '

CETCshave,been designated:across.the'coootty pursuant in the '96'Ac( ;:rhe"96

Act was designed,to ,introduce. new.en1:l'.antsmto, therf=erly Giosed system,for universal.

service but has increased·the FUSEs si,ze; iiS-:Oangress.recognized hwouldl' ih'order to

open local markets to coinpetitipri.tand to, brihg the'consumers 'thbbenefits ofcompetition.

As long as .the lawithe FCC rules andpolicy,antlMontarta'silaws-and.PSCiruies are intact,

they should·continue to;be applied in a,eoj:isisrent; ~ondiscririUnatoryi aiul!coinpetitively

neutral marmer.~ Congress wade;c~el!,I' that,b~g open .the·e-xisting l~,se.nice

monopolies an~ the. exclusb'e !l-¥ail!!bili,tyof Ii:tISF,$40 etb.o~ cprnpanies; would far

outweigh the costs afadditjo!1~ fi:Jnding.;o(, ;:,., ,.J .\ ,•. ,~.,

Mr. FOXID!\ll adds tb,at invest/ntlnts by,·~ew, CliTes il\)1\lIla} 1\merica and ,by ETC

ILECs bring forth new and imprqvll4 ~ice~ !l-nd;tClChnologies.·!Services offered in

MontaRa by GATV and wirel~sspr?yiAe,rs}t'AP~<;t g.EGlwsinesses such that~clllriers

must offer significantly improved pricing, bundled services, fast broadband via DSL and
"32' .

cable modem service, all to the benefit ofthe rural consumer. Likewise, CW's plans to

improve its.existing services and expand coverage should incetlt ILE€ho Unpfove and

expand their service offerings..,CW's otferlJg's'mUbrlng a4d'edh~~~~d safetybellefits",: . ,; ,_ .. : " ".. ,.:,' ,- <. ,
. , ",'"

deciding whether to designate CW as an ETC;:. DR PSC -OOS(b), DR PSC -OI2(b)
. i I

32 Depending on the distance an ILEC's customer is from the central office vis~a-vis the
18,000 foot constraint, a wireless carrier's internet speed may not be slower than DSL
speeds. Depending on distance DSL may not even be available in some ILEC central
offices. DR PSC -040(a)
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as well as new economic development opportunities. Thus, to deny CW E,TC designation

is not in the best interests of Montana consumers.

J. and 4. Unique Service Offerings and Quality Telephone Service: Wh~ makes

CW's offerings unique "is their reliability and commitment to service quality." CW's

application fUld testimpny described CW's unique advantages. CW is the only

comprehensive and commercially availablt1 GSM'EDGE based wireless proyider in

Montana, although another carrier offers it foqoaming.purposes. Some const;ll1ers.tind

significant that CW provides the world's qominant technolo~Jstanqard apd appreciate the

benefits, including other competitiye benefits.. DE-PSC -039(a),(bt .That Montana's ..

second largest economic sector is tourism. makes this distinctioilcritical as CW'.s lletwork

is technologically compatiblewitb all·ofthe.A.r~Twirele~8customers that visit Montana

and GSM is the prillcipaltechnology used internationally by tourists•. CW alsQ. focused on

network reliability and C\.lStOD:1eT S~()e, as ¥T..Peterson haspe,scribed, (See Pl'. 2-3).

CW witness Mr. Monroe (See direct, p lO}~sostates tIc.at c:wpffersa h,igh levej.Qf .. . ' . . . " ,

service quality by emphasizillg network ireIi~bility:-lJ:1dby ensuring ~ts ability to operate in
, ,',.' . .'.', - - ',' _,' ,". ,_ .. .0. """,

emergencies. Mr. Monroe said CW will adhere to t,:;TIA's Consumer Cede for .wireless
• '; -, '-0 " ,.~" ,i.' ,,' if.: '<._,". .. .. ',' ., '/ :'-,: ,:, ".,:~.. .. .. "- ,

Service and CW commits to service quality l!S evident from CW's 2~~h(.lUr, network
.., • ';'f'-' .. ... -.

monitoring that reduced outalle respons9 ~es to less than aJ:lhour., Mr. rytonro~

discussed CW's redundant transport routing that is designlld to meet a voice ~/lannel

availability objective above 99.9%,~3 Mr. Mo,nroe also discllSsed CV!'s multip.le signaling

transport points an~ its .intensive netwQrkmonitoring and calLcompletion rate ·of98%.

CW is committed to custo!)1er service a'ld;st1rvice quality.

5. Coverage Within a Reasonable Time: CW commits to build out its network- ...0.. .. .',' ,_... , '. '." " .. " "

within five years, as required by pS,C rule, to meet the 98% coverage requirement., '.. .., ..

6. Availability of Access Where Wireline Access Does Not Exist: CW's
',' ':'. . " ,.," ., '

expanded network will p~!>vide.funC~Ollality ip. pll;lCes where wir\'}line service is not

available. With FUSF support, CW commits to improve and expand its coverage to

33 CW said that its special access trarisport of leased facilities is to provide traffic between
IXC hubs and cell sites. DR PSC -041 .
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unserved andunderserved areas, as reflected mthe bUild out plans in its application.

7. Mobility: Wireless services are pilrticularly critical in Montana's rural areas and

CW will provide access tomobile service' in rural areas at a high quality and with

reliability that is not availabletoday..

8. Emergency Services. Mobile Wireless universal service provides access to .

emergency services that' can mitigate the unique nskS'of geographIc location thatis

associated with living in rural communities:

9. Local Callirig'Area: CW's major trading'area covers 'an area larger than the

State of Mdnfana, provides aiarger toll-free cttlling area and its nationwide calling plans

obviate the need to paytOn orper~minutecharges' for aily calls..

Mr. Foxman disagrees WithMI'. Bui:kalhv's assertiohthat CW hliS engaged in a
• ':. '.' " ...., .. ,.: 'j,: ',', ! -,; .,', "': ",:-,; .', -' ' '" ,,". " :',

form of cream skimming. The FCC defme5eream skimming as a'competitor's request to

serve onlythelow-cost,hfgh Ieverihe custdtnets in; a rural teiephone C<Jmpany's study'

area. (citing Hrghland'Celiular, ~26;VirgmiatelliJ1ar: '132 andETe Report arid. Order .

~49). Creamsldmnling is ii:ri issueifCWsO'irght aesig'natiCinf6rpilrt bfa:rJi.ai carrier;~

servicearea?4' Mr. Buckalew'; hovei the~ry'fs\;vithout prededent2r citation. The FCC's

concerns for wheilles);ilian~entire study irre~is to b~ serv~ddo not 'exist as CW seekS

ETC desigilation fot the entire 'study are~ at ISslle.Mi: Buck81~~'s the~ry, ifadopted,

could force CETCs to'expaftdhlto ~6as *here nol)ushless case;~r economic case can be

made to serve. Such areqUirement lnakesl1d sertse and~eemsin'~bnsistent With the

MCC's express concern withthe FUSF's'siie'. Ifhis theory was adopted, it could deprive

unserved and underserved areas, where CW'sortght support, ofunivetsal se~ice.

Mr. Bucli:illew's aSsiition that CW's primary driver is fuillIicial"fuJ.dnot universal

service is not true. The tWo drivers are not rhlltually exclusive as CW must be fin~cially

successful in order to proVide universal service. Mr. BuckaleW'rinschafacterizedthe

business plan that CWprepared for potential investorS. Thatplatlwlls prepared for

34 CW said the FCC has never found cream skimming to exist when a carrier proposes to
serve an entire ILEC study area but not other ILEC study areas. The MCC's.cream
skimming theory is a Catch-22 that prevents any carrier licensed throughout th\l state from
meeting the requirement for ETC designation. CW doubts it coUld meet the 98%
requirement throughout the state within the 5 year constraint. Like CW, Alltel also has a
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potential investorS when CW was proposing to acquire the assets of3RTC lind BTC; that

is, to purchase portions of CW's current network and to operate asa going concern. CW's

statement about selling to a larger company was identified as an exit strategy option, not

CW's ultimate business objective, to address the occasionwhen CW does not perform

accordir.g to expectations or its business strategies fail.

Mr. Foxman disagrees with Mr. Buckalew's claim that CW does not UIiderstand its

obligation to serve. As explained in its application, CW is well aware of its obligation to

meet all reasonable requests for service in the study areas at issue. ' Mr. Monroe also

addressed how CW satisfies this requirement. While CW has'made clear that it will usc

its own facilities whenever possible to serve reasonable requests for service Mr. Monroe

said CW may on occasions employ resaleeaiid roaming agreements to meet reasonabl.:l

service requests.

Mr. Foxmandisagrees with ,Mr. Suckalew that CW must have a plan and capacity,

demonstrated and, cr, plarmed, to handleCOLRobligationsiniorder to be designated an

ETC, He disagrees, as noCOLR requirement exists in Montana law, t.\e PSC rule or prior

PSC orders. ')"

Mr. Foxman disagrees with Mr. Buckalew that ClWhas provided no evidence to

demonstrate that its application is inithe public interest. 'CW has:thoroughly addressed

ane! satisfied each ofthe public, interest considerations in the PSG's rules.

Mr. Foxman understands that Mr. Feiss manages a trade'association made up.of

smalliandline LECs, two ofwhich are.parties to this docket. He expressedconcem with

the procedural advantages that the MTA's two members have as they can influence Mr.

Feiss' testimony while,remaining inSulat~d from CW's discovery. Thus, OW is impeded

in its ability to rebut fully theMTNs assertions.

Mr. Foxman disagrees with the MTArequest to reject CW's application because

its designation will provide no tangible benefit to Montana consumers and it threatens the

viability ofthe FUSF. The MTA that Mr. Feiss represents does notreprcsent the interests

of Montana's consumers. Mr. Foxman has addressed concems over the alleged threat to

the FUSF. Whereas Mr. Feiss claims CW's designation will jeopardize the FUSF's

existence, he knows that the FUSF has grown by more than 1,000% and is still operating

license to serve most all of Montana. DR PSC -042
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whereas ·CW's designation will add at>IIlOIlt 1% ,10 ,the FUSWs size. The MTA and the

MCC would prefer to deny rural consumers-the possibility dfI1lore and better cellular

coverage because of an,almost irifinitesimalincrease in tile FUSWs size,'the vastmajority

of which would not show up in the bills ofMontana's consumers. Neither the MTA nor

the MCC explained why the PSC .should denytMontanaconsumersthe oppcrtunity to

have aCCess kllutiversal serwice.that Wireless:lWriers can,provide while the FCC and other

states· continue,tp apprcwe:o£such ETCpetitio,ns. M@ntana's consumers stand to lose the

most i(.cW is not designateclanETC, '.. FUSE matters such'asitsJsize and growth are a

federal4llldnot a state matter, , ' ;:~" '."

Mr: Foxman disagI'ees,with theMTAthat CW'sdesignationshould'be-denied as

there is no need to supportmultiple ETCs; 'The.claim thatmultiple ETCdesignatiohs ,will

not enhance phone service is contrary to the evidence CW has presented4lnd it is contrary

to prior FCC rulings as wel1llS'pl"ior·desighatimu; madehy thisPSC. 'There isn6 FCC

rule or order limiting the'nuinberof,designared)wrre!ess EICsas it.woulcl:becorttraryto

the competiti'Ve mp<;leLadQpted by·Congress, in Ilhe; ?96 Ad. Nor did Congress·ertvision :

making funds available only to the ILEC. Affording competitive access to FlJSF's Will

allow be!1eficial ;olI1petition,totlike place oo:acbmpetitiveiy:neutrillbasis""He'adds that

no other cEICs 1Uein'the3R.TC an<hB,TC1ireas.CWiintends-t01use FUSFs to,improve

the service availableinundemerved areas,ahd lllX'pl!llld sendoe'it:!totui!ser'Ved areas: There

is no dispute that!nof'mld1ilrlyingcanier'lserv.es the unSel."Ved'areas 'and-service to areas

where none exists wouldJlot.ne'in thepublidll.teIest:· cl:d r"

In response tl) CW'sdiscQvery'and in citingito. ESJB· stateJnents regarding

differing regulatory treatment.and reg\Jlatory;'disparities;.,Mr: Feiss chilins '\IUs proposal"

is competitively neutral. See p. 21. WhereasMr, Reiss'cites ilie~d'ed loeatca11ing

area available to wireless carriers,anappateItfadvantagethe.FCC considers as'afavorable

public interest attribute, Me.Eeiss seeks to fi1miliisfuctor on' it:!:' head. His use ofthe

factor to deny ETC status is'ClearlYGon~tOi FCC orders?~

Although the FCC gralltedWaiversto nianufactutes to produce compliance
, ,

'/ i

35 The advantage Mr. Feiss alleged contends a'wireless is ad~antaged because its local
calling area includes the entire major trading area and it pays reciprocal compensation and
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equipment, .Mr. Feiss claims thatwireless~anlers enjoy holidays from 911 and hearing

aid compatibility federal regulations: Mr, Feiss' claim·ofregulatory arbitrage is not

correct as no basis exists to treat CW differently from ILECs or other prior ETC

applicants. Mr. Feiss' proposal to allow ETes to retain their status but deny future ETC

applicants access to FUSFs is discriminatory and is not competitively neutral.

Mr. Foxman also fmds incorrect Mr. Feiss' claim that current universai ser.ice

rules provide no incentive for CW to build network facilities..Mr. Monroe has addressed

the technical flaws· in this assertion as handsets are oflittle value if there is insufficient

network capacity and infraStructure. Montana rules require CW to achieve 98% coverage

within five years. ofdesignation in a study area and the PSCwillcarefully 'monitor CW's

build out as CW reports its progress. In addition; 'CW must certify t.'lllt it uses FUSFs to

provide, maintain and upgrade facilities and services fOl'whichthe support is intended.

Thus, Mr. Feiss~ claim that CW can isimply;increase handsets·is not ootre::t.

Mr. Foxman has trouble understanding Mr. Feiss'assertionthat'CW is an asset of

a private equity firm's investment pl.'rtfblio and his speculatiOn that CWintends to use

FUSF3 to prop up the value ofassets foi its shareholders' mtimate:fmancial gain. Mr.

Fei~s produced no evidence to support this'testitnony nor did he explain: its relevance.

That a private equity firm has some investmellt interest inCW, along with employee

owners, has noill).paQt on CW,'sqU<l1ifieljti9n for and use ofFUSFs. Mr. Faxman'does not

understand howCW differs from Mr. Feiss' own clients who 'are shareholders, or member

owned. Does the fact trnttM1'A's rnewbers are shareholders or member owned suggest .

that their FUSFs .are used toaugmentthe value oftheir investment in the MTA member

companies? When asked to explain t\1e relev<U1ce ofthis testimony, Mr. Feiss only recited

his initial testitnony..Sf\e p. 23. As CW has satisfied the public interest requirements in

PSC rules andthe FCC's. costlbenefit fa<;tors, the PSC should grant CW its ETC

designation petition.

Mr. Ernie Peterson Mr. Peterson's September 25,2007 testimony rebuts the

testimony of Mr. Buckalew and Mr. Feiss. He disagrees with Mr. Buckalew that CW

could not quantify a single rural or non-rural benefit that would result from obtaining ETC

not access charges for calls completed in that area. DR PSC -045(b)
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status. CW'sapplication and testiwQlly thoroughly detailed the benefits of its designation.

CW attached letters of support'frowa variety of.governmental agencies and businesses

attesting to the need for quality communicationS Services. and confirming the benefits that

CW would bring to their areas as an ETC; As an ETC, CW will increase access to mobile

services by way of newly constructed cell sites to impreve coverage, Consumers will

have competitive offerings, the ability to choose among service.providers and a variety of

rate plan options. PositiyeecoQowic development benefits·.wiH.also accrue to consumers

in areas whereCW deploys its services as businesses consider the availability of'such

services When deciding where to locate. Such decisions.canbenefitruralareas·in terms of

employntent and tiQl.. base: as well as enablingru'ral.communities to compete with other

rural communities,in part, by use of wirelessphoiles•. Mlilbile service will also benefit

consumerS @eding to make· emergency 9.11 calls' as well as.la'i¥ enforcement 'because of

mobility and the security thatcellular service 'Pfllvides, As mETC,,cW would at a

minimum bring the foregoing.benefitsto1aJgreater numbet,ofconsUmers.~CWhas

identified num@rousbenefitSassoci!\tedWithits.receivmgETQ designation.

Mr. Peterson,disagrees With.Mn.JFeiss1,Claim.that OW· Win merely,\,xacerbate an

already criticaltbreat to the viability,.oftheFUSF whi,chisvitalto the advancement of

essential teleconimuni(.lll.tions~services.asbpposedoto redundant and complementary· .

serviceS'}~ Non--ruraloamerS',JSUllh·as Qwest;teceive support f(ir all lines, no. just the

primary line. DR'PSC ~037(d); Althotigh Mr;Foiffiran addressed this claim, Mr. Peterson

does·not agree that MTA's 1111tinberS pr6vide"eSSefttial services While CW's services are

redundant. Supported.services proVided~byitny<!'!ETC are just as essential as services that

MTA's m<:mbers provide. For eXlImple, a'ci!sfOlner suffe,ringaheart attack on a road .

would fmd CW's :servioo essential; 'whether- or not landline service exists.

Mr. Peterson finds a.!nispercertiOh in the argumeil'ts'ofboth Mr: Fl~issand Mi.

Buckalew that since landline ETCs completely cover the service areas, wireless service is

not necessary. There is a misperception as ILECs completely color their exchange maps

when in fdct their coverage is limited by the locaaon of their existing- fixed networks.

36 CW said wireless service in Montana is a complement not a substitute for wireline
service. DR PSC -008(d)
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Wireless carriers ate able to fill in the coverage gaps where a lartlllinecanier's network

does not reach. ILECs cover only a tiny ftactiOIl of the service area made up pinpoint

locations where a fixed-linenetwork connect:. to a "telephone at a home or Ii business.

Cordless phones limit calls to withb a few himdred feet ofthe ba<ie station. None ofthe

space in between is covered at all by wireline services: Conversely,aWireless carrier's

coverage map shows clearly wher~. coverage is available. ,Thus, the covenige area'

differences betwe-en a wireless and Wireline· networkarevast. -

Mr. Peterson said cor-sum~rsi\"ant 'wireless service. Wireless providers and their

customers have paid hIt!.. the FUSF fo~' rmi...'ly yeatS.' Wireless COntributions, as ofthe first

qmrter of 2006, were 12.3% ofthe total F~SFcontributionsand largely support laridline

facilities. Funding oilly lalldlineotec.1molog"'jh fw.ldamentally unfair where both

technologies contribute to t'1e FUSI1.It is legallyUnsoUnd'asc;)Osumers derive-benefits

from f ..utding ufnew teehr.dogies, :Uawmakers have indicaWdthat fUilding'of advanced

kcl:.llologies is in the;:,ublicin'.erest. Thus,'\"meIesS'servi~es dl"e :iot r<ldundantas such·

service offers the abHlty tr.t:3e voice ahddafe sewices in a mobile environment where'

lan.dlines donoL. Alt.nc.ugh mobility is nota supported st-rnce identified by the FCC, it is

in the public rr.terest as the PSC concluded (-Order 6723a) to maKe mobility available. 37

Both thePSC and the FCC consider the berieii136t'mobilitY in assessing whether amobile

provider should be designated an E'tCas patfbfthepubllcintetestdetermination.

While MJ. Buckalewasserts :JW's commitment to provide service to unserved and

undcrs<:rved areaS'is hypotheticai, Mr:'Pctetson saidC"l'sapptication and testimony'

explained its plans to inerease coverage; ifdesigaatedan TIrc. One case lltVolved .

Highway 200 between Missoula and Great Falls, where CW's coverage woi.lld overlay the

Augusia art:! Fort ShawexchaIigesof3RTC: ,'l1lOthcr involves tHe Ovando and Potomac

exchangesofBTC.CW'sexpansion will also add service to moUntainous areas not

served by ILECs.Other exampl-es incltlda High-Nay 89 south ofLivingston where CW

has bcgun to build some coverage and with usFfunding will be able to add new service

37 Although broadband is not per se a supported service, rural and non-rural ILEC ETCs
provide for broadband by way ofjoint products. CW said its network costs in Montana
are represeniative ofboth incremental and accounting costs and its "actual" costs are not
the same as accounting costs. DR PSC -046
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which would boenefit Qwesfs LivingstonljUd Gardiner exchanges. CWwi!l also build

additional facilities between Billings and Great Falls as well as in Qwest's West Clacier

exchange where it would tie into 3RTC's Browning exchange. Although FUSFs are not

available in the Billings exchange, the northern end ofthat exchange is an

unserved/underseryed.area $at CW Will build to serve. CW will ottain per iine support

based on theJLEC's liostforiits entire. study/service ,area. Low"illcome consumers in the

Billings exchange will hav~aece8,'l tp Lifeline and Link-up henefits. DR PSC -035(b):

CW has beg)Jll'bWldillgiIlBTQ'sJ8.~leyLake exchange and JiUSFs would allow it to

continue cQnstruc~on llQrthalong Highway 83 int03RTC'-s Condon exchange (sic). If

designated an ETC,CW also int~stt' build oui: in 3RTC's Lima, ~owerand Highwood

exchanges.,CW believes manY oftbese areas',are vastly.underserved. '

As ,fr,r Whether theprovisioJI of advllllced service is in the public interest and Mr.

Buckalew'ste~imony;UJat· advanoed'~rviQeSJare nOt supported'services,'Mr~ Peterson

disagrees, See p. ,8. ·The, '96 Mt"theECC'luulesand orders. and,the PSCall consider the

provision,ofadvanQe9/1ervj"es as relllvant t':lET£desigIllltions. Or.e universal service

principle is to,ensure:access,tollqvancedservices iii alliregions..ofthenation. ThePSC

has included in its ,ETC rules, ,~ part ofthep~blic iNerest analysis, a requ;rement that an

applicant deJ;llonstrate itlitefhnplpgy platfj)IJ):tjs compatible; with the provision of

advanced servjces.People,want,access tu e-mail and othfilrlnternet"based information
• . .•......\- • "., '.. •. '. , ,.-" '-- ',' . .- '-,,>

(e.g., stocke quofes, conupo<lio/ pri,c,es lltC.,) inarellS}lot within.J/!.e reachoflandline

phones. The only affordableacoess that:benefits full'publ!c,isiv.ia a carrier~s wireless

service that can providemobile datll thrpughout, su<;h as~~W~medicalyare and

improved busillessoperations.,

As evidence ofthe..l.Jtility of m,obilc servi<;es innrralilf~<IS Mr. Peterson reports on

the preferences l'lIfaly;outhhave for, tele:comm~liations ..'A2006,ll\I1Yey by. the National

Telecommunications Cooperative Association and.the FoundlWP!1'fPr'RuraI;Serlice

indicates rural youth are abandoning traditional wireline servjeesinfavor ofwireless

service. Two-thirds of the respondents said they have and use the features of a cellular

phone, About three-quarters of the respondents said they only use a wireline phone to

make calls when at home. Otie-tenth said they neyer use a wireline phone. Based on an

updated survey, 90% of the young people living in rural areas have cell phones.
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Mr. Peterson disagrees with Mr. Feiss' Claim. that Alltel has not improved its'

wireless service since it was desigriatecian ETC, implying that the same can be expected

from CW ifit receives ETC designation. While not intimateiyfamiliar with Alltel's

network or service quality, as an competitor he said Alltel has aggressively built out in

Montana and at an increased pace since receiving ETC designation.

As for the allegations ofboth Mr. Feiss and Mr. 'Buckalew that since other'

companies have not followed the rules CW will not follow t1±erules,Mr. Peterson

disagrees. Their assertions are pUre specUlatldn. He is not'awlire of any CETC in

Montana that has failed to follow th~ PSt's rilles, but ifthere: is; thePSC can rectify the

situation. It does not follow that CWwill not follow the rules just because another CETC

failed to do so. He finds their allegatiolls'UI1substantilited and no basis upon which to

reject CW's application.CErCs are Ind~pendent!lD.dCW has a corporate calture of

complying with all legal matters. CW commits to followthe'PSC's rules and

r<lquirements if designated an ETC..

Mr. Peterson dislLgrees With Mr.'Feiss' c1aiin that the fuview ofETC applications

has not been rigorolis. The PSC uses~ cotltestedcase procedbre with every ETC'

application, conduCts hearirtgsanc1 it considers evidence in grantfug each application. The

PSC has carefully and rigorously'fevlewed'ellch 'ETCapplicatlon: to ensute they satisfY the

rules. ." . ;. ":t,:: '

Mr. Petersonfmds iIicorrect Mi.Feiss'claim that CW-s investorsjust want a

subsidy becaUse they iIivested in CWo CW's investots havl: poured millions ofdoliars

into Montana; including rtiralareas of the state, in order to provide newinfrastrucfure, to

support CW's operations, to pay its employees and to pay for serviCes that other Montana

cJmpanies provide. CW's investors did sowithout s~ekiIig subsidies.FUSFs will enable

CW to add coverage to underserved and unserved areas where a business case to do so

could not otherwise justifY. CW wants'to expimd its cov~rage and to keep its rates

affordable.

As for Mr. Feiss' contention that CWintends to use FUSFs to lower prices, Mr.

Peterson said CW intends to use FUSFs to build out coverage to the underserved and

unserved areas at issue. Absent FUSFs, the price for these services would not be

affordable as the cost of the facilities compared to the return would not justifY
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construction. CW seeks FUSFs to ensure that it can off!;r services in rural arel\S that are
~, : .. ' " . " ' • '. : ..'. " ....,'.0..;, ...

comparable to those offered. in urban llfeas'll¥d,at;c,omp:~~lerates .. J:his is a basic

universal servic.e principle set forthin tpe; :96;Act.

Mr. Patrick Monroe Mr. Monroe'sSeptember 25, 2007 testimony rebuts the, ' "'-'",'_. ,... , .' - ,-

testimony ofMr. Buckalew and of Mr. Feiss.· As for Mr:Buckalew'$ testimony that CW
.' .. , '.• ' ;, , • ' ..• ,,',.' '. - , .•' • .. .0" ' ~.' " . .,', . • ',', .,

could not q\llll1ti~ a~iIl~~e:ur&,o~nol1~l'Ul'l}1 benetit:tJ¥lt ""ould result from de,signating

CWas an ETC, Mr. MO!1foe s~d CW will provide,the supported servi\;es and high-quality
.. , - \/ "... _)',./ _:, " " ';..' t ,. ' .' ' •., '..' , ...

and reliableservi\<es.,cV! Y"i1,!wmply w.ith: the,CTIAss Consw;neL,Code for Wireless

Service andthe ~~c;) s~~ce ,qualit);req1,lire,m,ents. FU~Fs >yiIIllIlo"Y CW;,to coru;truct

facilities toirnp;roYeits signal stI'ength an4.to.e~p;md servic;e,in -mqerserved andJlllSefVed
• .. .'., ._, c ,:,''; .'.. . '.' 'I' .. __ '.<, (', .• -., , -,.', . ',' ' ..•

areas. Thus,.hec~o,tstte,~Rw Mr. ;Buckal~""S01.l1dpp~siblY,interpret Cw,'s testimQnyto

not quantify any p1,lblic ~j:11l:ti\S. , ,';1)' '. .•.• ,. ""

As for Mr. Buckalew's claim that CW does no~qnderstlp1djtspbligation to Serve

"all" customers in ~e;,st,u~y llf~a, !,1o~~ustwp:~e,the,ETC .~f~'iilitie&,;Mt: •.Monroe said

CW is not c0nfusedl!pqU:ti~~ervice obligjl~~o,QS, .lIl.p.r~file;d ~lltPn9)1Y,J:;W stated to b\l'

aware of its obligation ~o meet lI1lreasonab.le,Fe,qtle.¥s f9r,seryi~!U!Pd:it£~.~s tome~t
" C/.;- '.y' ,. " . ,j , ",. ,," ., '"

such reque~~s in the ~~P~,~~l¥l. an~ 'fire~n!~ llhjSSlle,.~: t1li~, I?pceeding., ". r .

Mr. Monroe finds inaccurate Mr. Buckalew's assertion that CW will not serve

every c}lstomer and thl!tith¥ no,p1flllS ~o u~c;other;Raniers~Jpc;fjlil;lfcili~ies.to satisfy

customer requests. Jv.Ir,J\tlSprl:\r r.e~ta,tes hi~ ini,1ial trs~iIp.Qny-that9WjviILel).ter in\o

resale andro~g a&fl'em~,nY;,to Jlf.<f,iqe th~supported, s~ic!1s. tI,1at*(Justomers have.

requested. CW has cpnsistently s~ted,jts intent to·usejts own facilities.to meet
',' ,,,,,, :'.'.", \1 .. ,-,_,,, '._""'j~~""'" t" "...... <'~ -,',' .~

reasonable seryice requests. }\:'Penitcanrnt@o ,s~u.siHg jt~{)W)J: fl).cilitie~ it will enter into

resale and rollIIling a!V~emeI}ts; , .; '\'~' f 'f. . 'i' • ,"

As for Mr. Fe~ss' allegation, that ~Vl~n9,jncentive tQinYtlstin nj:w...
• • " " .. 'c" -,

infrastructure but rather seeks to distribute as many handsets as possible, Mr. Monroe said

just as CW is in .the busin.ess pf seIHng conununicatioru; cha,J;J,nels ~o are the members of

the MTA that Mr. ;Fejss manages. HoweveJ;~;witllOut a,~uat~ network capacity and

infrastructure, handsets have little value. Thus, as with the case,oftwi~ted copper pairs

there are limits on the channels available within a given transmission medium and the
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nwnber of handsets that can be .''<;uroed up" ,without inCI'f',asing radio capacity. Since

customers will not tolerate b,locked c'i1ls very long, CWbas ev~ry incen~ve to invest to

expand its I1etwork in ways that Mr. Feiss saysCW lacks th!;iincentive to pursue.

38

Briefing

The briefs that are summarized below include CW's initial, MTA's response, the
( ',' ':

MCC's response and CW's reply brief.

Chinook's Initial Brief

CW'sDecember 7, 2007 opening·brief cOlltains an Ilxecutive summary,
.. ' .. , --'

background, a summary of.applicablela~ and an argument, all ofwhich is summarized
• .. j •

below.

CW's €;xecutive ~ummary addresses,the concerns of the MCC and the M;TA. CW
, ,.,- -, -. >. "';: "_,, i " " ,

asserts to have sati~fied all requirements to be designated an ETC. CW notes the Mc;C
., ,., " . 1":'," , . ",',' " .

agreement that CW has met the technical requiremep.ts but does not agree that CW has
" , - '. -"';" '" ;,';' .-,',' ',' . .... "".

met the public interest requiremellts.. G'YAisagrees with the~CC's claiIn tl;1at while it
" • :.-, ! ...•. ' :' ..._.' ':'_ . ,-1. " , !

failed to do so, it needs to quantify the benefits ofdesignatioll. CW disagrees with the
• , '. " " ,", " - .. ,c,··· • ;', ,. , " ,,'.'.' _;. ." .

MCC and the MTA that the fund will be burdened by its designation. There is no dispute
.. . .. , '".. '. ," ,t':";.· ':,' " ~","'.. ;'., - .. ' , i:'

that to meet 98% coverage CW will serve unserved and underserved areas that it would
, ':. r "" '-':.. ~" '.' . .

not absent $5 million dollars in FUSF. CW will provide service by way of both leasing
" : "",- -.: ",.,- ,- :":' '-,' ,'-':' ,,-, ,', "".-"

towers and constru!'ting buiI4-tp-suit t()wers such as the o,ne in {\von. CW disagrees that
- ....', ,:': . . ',.. '.,

its designation will threaten the FlJSF. CW disagrees with the MCC that CW's
., , . i ". . '. . "

designation is. a form ofimproper cream ~kimming. CW,also disagrees with the MTA that. . ; ,. . ,. , ,..

multiple BTCs should not be designated. CW commits to pro'ide equal. access and meet

COLR obligations shpuld they arise.. CW's designation will not harm ILECs as most

customers continue to view wireless arid wireline as complementary services and the

ILEC will receive the ~ame FUSF support even when it loses a customer to a CETC.

In summary of the !lPplicable law, CW cites to Sections §254 and §214 of the '96

Act, and the FCC's Local Competition Order. CW illuminates the requirements in the

ARM §§ 38.5.3209, 3210 and 3213 that must be satisfied. CW next mentions the FCC's

minimwn requirements that the FCC encouraged state Commissions to follow, adding that
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the PSC considered these requirements in its Triangle decision (D2004.1.6).

CW's argument is extensive and beginS with the assertion that its application

satisfied the requirements including publicintetestcriteria of the federal and state laws

and rules. CW's designation will not significantly burden the FUSF. First, CW asserts to

have complied with the PSC's minimum filmi (ARM §38.5.3209(2» and public interest

(ARM §38.5.32iO) reqUirements.

Second, CW asserts to comply with the PSC'sreqUirements in iillM §38.5.3213

by attaining a minimum of 98% coverage within five years, and with annual reports of its

progress. See p. 16. CW emphasized that absent FUSFs it will not undertake certain

investments in its noted build-out plans, indudingin"white areas" targeted for build out

in the nexfyear. With FUSFs, CW plans ori'I3'~ditional ~~n shes in 2008.38 Once

designated, CW will provide the PSC its remaining build out plans. See p. 17. Thus, CW

refutes the MCC's c1ahns tbat its conuriitilienis'iJe~ypotheti~a:f. S~~ p.20. C'walso
' .. " -',' .' \,'.,'~" ....:: .• 1" .... '.-.,:...... ·<V:·, .. :',f '-'._'~ ..~.:: 'J-'- ",'r:, ' ,;

refutes the MCC's' allegatiori that CW ciuuiot quantify how many and which unserved

areas will be add~d ~U;g ruSF;. The iliA: 'clafriiS'that CW is snI;:ply interest~d in' \
'_,' .. _"',,:'.. -,"',' _ -'_" _'.: .. _ r .. ",' "., _. ~":':>" ",J.,.' " ,,;, "'f';." , ,.. ,', .. -..:' .,

adding liandsets 'and not in bmlding out its'rietwork is flawed as handsets, without a
". ( ,:",1 "-\l, ,:,':' ,,~«,<, ';;:-;' ,',' ,;:"~"'::';J~"~ :'~:1; ; ':,' .. i" ,,:. ::. '

network, have little vallie. See p. 21 As f<ir'1he apparent confusion over CW's placing
C'; .. .. _" .. :'''.'','' .. ' )., .. ' ... " "j',' ,':",t'~' ',,> ",;'" ',>;., :

transmitters on leased cell towers, CWsaid it IS riot the case that it is simply extending

service intdireiisak;mn~ivga." :'

Third, CW has ~6~oristratect'that it~" deSIgnation wih ben~fit ~onsmners lind is ill
, r,,',., "" ",,;>::' : __ r', ", ,",'," ,,' " ":', , "

the public interest conSistent Wiilifactors contained in ARM §38.5.3210. See pp. 24-46.
, ' !",,;, 2 ,:r " " ;'_~;

CW recites Section §254(b)'ofthe '96 ACfluia the I.'CC's enabling orders for guidance on
" ,\, _ """,,:~,'9',:", -",.,: "';·,;,),r·'~'.l~" ','",;",i" ,",," , , '

achieving the pu1:ilic iriterest. FUSFs will enable CW tomake its 'GSMIEDGE network
'", :; ,~) ~,' ,I', ",",..e',; i, ,1 :,-: ',:, ::',:' 1 ~, , i .

available in rural areas, espedally those ofBTC and 3RTC that Verizon and Alltel do not
, ;'-"," '''' _. .., ',~ ',,-, _' ,:, "/"', ," '" ""':, ","'J

reach. CW's network wI11 also proviae service to others who visit Montana. Numerous

letters of support were ~tibmittidto the psc:<its~erVi'c~s willpr~duce economic

development, heali:ii and safetyben~fits. A~ for th~MCC's view that 'cw did not quantify

the benefits and costs associated with its' d~kignation, cw said no such requirement exists

36 By "cell site", CW means the placement of its transmitters on towers and other
structures. See Brief, p. 17.
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, ,

in federal or state law. In its Virginia Cellular order, the ,FCC said that it w\li~ the

benefits of increased competitive choice, the, impact on the FUSF and the wriqueness of

the competitor's service offering, service quality and the CETC's ability to serve within a

reasonable time frame. See p. 30.

In regard to the public interest, CWassertsto have satisfied numerous

requirements. First, contrary to the,testimony of the MCC llfld the MTA, its designation
, • .1' '. .'

allowing it to ~erve unserved areas will ha"ea, derninirnis (afmctionof1 %) impact on

the FUSF. In contrast, just one of the sevenstates in the F,CC's Nextel Order caused a

1.88% increase in the high-cost fund. Fllrther,from 1999 to 2006 LECs have caused a

larger increase in the FUSF than have CETCs. TheMTA, howev;er,attributes ,the FUSF's

growth to CETCs. See pp. 34, 36, And, whereas most rural areas ar,e about three years
\ .." :;' "',' -; '- " .' .",

behind urban areas in terms of,wireless. deployment, the MTA and the, MCC prefer to
i .'.' ": , ' ' ,,' .,',.' .'.'" .,'.' ,', .'

deny rural Montana consumers better cellular coverage and ?ll service. Making FUSFs

available to CW will ,bring competiqve b~lleJ:+~ tocons~erso'Second, CW demonstrated

that it is able to provide the supponed seJ:Yices in the manner req$cd.
,.' .'.' '.'.' ' ,.' ~,.' i :.' , '._ _

:I1lirQ, CW has dclIlonsn:ateq itswillingne,ss,and ~?il~o/ to comply with all laws "

governing ETCs. CW understands that its,dcsignat\oll can be-revoked. CW, willcomply
, -,',.' .' ., '._ 'd I)' , '_ '! .' .'.' ,.,',

with the PSC's requiremeJ.?ts to:,I) descripeand file build-p,l1t plan. descriptions. semi-
, ',: ' .' \ "., .' ",'. "', ".' , ;., ' ,'.'-' . ]',

annually; 2) provide a coverage map within 6,O.ctays and semi~annually for the duratiQll of
, ,',.' .' .. ';'_ ... J .',.1.",.' ' " .,', • .'.',' ..

the build-out pll;lJl; 3) pr~lVidequarterly,repwts on service quality; 4) report quarterly on
, ' .'" ',.'. ..' ..., .. ,.' .. ,. '

FUSF receipts (high cP,~tand low-incof,le), ,aJ1d 5) file, copies ofc~ntplans. In addition,

CW will cooperate with annual cenifications and any PSC audit investigation pursuant to.. , .' .'.' .' " , , ' . .' .' . .',.'-' .'.'

ARM §38.5.3216. In cop,trast, the MTA, and the MCC make unsupported claims that CW.. " .. ", . ' ... , ,... , ,., . '.' '.

will not follow the. rules.

Fourth, evidence demonstratesthat the sCl'Vicearcas at issue can support an

additional ETC. Theonly ETC in eac~ ofthe BTC1Il1d 3RTC study areas is the lLEC

itself. Fifth, CW's designation as an ETC will not aversely effect existing ETCs as the

ILEC will not generally lose support when a competitive ETC is designated. See p. 41.

Sixth, CW's GSM/EDGE technology (GSMT) is compatible with broadband and othe!

advanced service offerings and will facilitate the availability of advanced

telecommwrication and information services. Seventh, CW commits to -provide equal
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access if no other EtC will do so. As forthe'MCC's'Clailn that CW has not submitted a

plan or dem.onstrated it can handle COLlfbblig&tioni; CWibplied that there is no PSC

rule or order that reqtJiies such a demonstration; alihough>ih)~immtstomeet its COLR

obligation if required to do so. Eighth, as CW has the abilitj/io proVide service to

customers throughout the seivice area usmg its ownn61wbrk 'and will attempt to use resale

and roaming lfneeded, the MTA's as~ertfonlackssU1iP6rt'. S~e p. 43; "Ninth, CW's

designation as an ETC advances the prii'iciples'of~versliI ~(!i\;ib'e and CW'sd~signation

promotes Cottlp~trtive neutralit}-."Teitth, C\V'den10Ii~tratecl'ifulfits d'esi!ination~osbve1y

advances the public iconvetrlence as custome&wili ha'V~ ihdieiised a~cess to wireless

service, including for emergencies: ~Efe~etith, CW's d~sigrtatibn positively sentes the

public necessity byprovidfug cons\.JmersiD. i1.frai lireas~tfi~e ability to m8ke ~a11s on'

highways and away from theiihomes': A1so}cWWili'unpJeIrtent-Lifelirie andi1nk-Up
~ , j. "' ..-: ,,' ",I ,,;,., '-'---~, ~",. ,f- "1:. r __ !~'.rl,' ,:;7'

programsforlowiric'omeconsumers: " ','" '", .. ,.'

cW next addressed' fNe'additi'ofu1H1itttJfs' reg::u-a1I4l its!ETC'petitioh, iri61tidfug
" '('_, ''''. 'l -., c-,-", ;" ,.",,' "" q' ," "I" . .::. _,,~.; i,.,f-· :'. -I"C.' ,;' .-,', ....., : r"

the benefits to competitiori; cream skimr:hiilg;ml:i1tiple'ETC de!l1gIiRtioIis, its finaricial

motives and that Wireless semce is recldrtdan{ IIE~bhis suinm;tti~ea in hJn;C:Flrst, cw
said competition isndfa pi-incfple contaiii~d'fu§ 2"54 oftlie'!9~;.\~tb~t'td~t~rfug'·

competitionisa crftical'compdht!nt bfllie '96:Xdi.''Nor i~the 'n~edfoi20rit~etition

antithetical"to th~ needTortlri'i'v'e~aI serJidi:' cw ~ii~s'ioartFC~ohiti{w'1l~~in it

defended its decision to desi~te Nbctel'as liliiEtt d~spitein~ fa&:ihaf<:itheiCMRS

operators may seNe the same rlllirket.;cW'illso"ciii:;g to ~'psc'order tli~t reierenc'ed the

FCC's statement on die relative unpottarieli ota6llib!Ju;guhi~~tgai'~~rvi~evis~a-vis the

promotion ofc~inpetitioit; See Triangl€ Cohlliiimicliilons'In6:;Otder6323~,r~ 27-28.'

The PSC Should reject the MCC' s view that CW's application should be deriiedbecilUse it

does not constitute legit'lln'ate cdmpetition. 'B~cifu'sc.! its enWfuto~irr~ets spark's entry
" ' • , - "~Of r,- I.' c' T_,_,·.. e· ,•..,' \ ',' ·-c.' '\ j- ·-r

and expansion by other'carriers, CW adds that'its pt6v'ision Ofsernce will benefit from
,

such competition: '

Second, since CWseeks to serve e<'U5h:rt:ihirt~lephon:e company's study area, not

just low-cost high-revenue customers, it cann6tbe acclised ofcream skimming. CW adds

that the MCC's novel theory ofcream skimining has no legal precedent and is contrary to

the FCC's definition. The MCC theory is a Catch-22 thatptevents any carrier from being
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designated an ETC.

Third, CWasserts t!J.atthe presence Qfother ETCs in .the 'service area is not; as the

MTA claims, reason to reject its application, The MTA could not support any wireless

ETC designation. Section §214 expljcitly allows multiple ETCs in both rural and non

rural service areas. N0rhas the FCC limited the oumberofwireless carriers that can be·

designated. The FCC did,findthatdifferentETCs should not be subject to different

obligations depending on the timing of their request. Thus, the MTA's view violates

Section §2.14, is discriminatory and is not ccmpetitively neutral, aside from the fact the

CW will be the only CETC.

Fourt.h~ whereastheMCC ql,lesticnsCW's financial rootivesandsuggests an ETC

is driven by either fmancial performanc-:: 01 wliversal service goals, CW observes that the

two are not mutually excll,lSive; The MCGalso mi,scharacterized a statement by.CWin its

business plan. ,That statement servj:d,t~ obta~ f'inancingto, in tum, purchase portions of

BTC's and 3RTC'snetw(lrks., As for sell~t3q largercQmpany, ,that is nQtCW's. ... . --_ ..... - . '.,

objective butit is l)lle,pf!leYerale~tstrctegies.

Bfih, the MCC's and the MrA's otaim$ tl1at wii:ele,ss service.is redundant given,

the presence c~lmdline.ETCs,aAdthat,wU!,!ess is sirnplya;complement are incorrect.

The PSC already !1dche~soo the same ,ngumentsin the Ttilmgle case wherein therSC

found that to deny citize.ns inI'Jrl.'J ll/:'ea&.ofMontarm comparable services to those

available in urban ar~ is more than arguable .3 flagrant inconsistency with a key

principle of Sectilln §254.ofL;'e, '96 Act. Wireless service is not redundant as its coverage

exceeds the coverageqf a landlinc:: COl11-Pl;Uly'S fix:ed network. Funding only laudline·

tech'1ology is fundamen!ally unfair givell that bothtechnol<lgies contribute to the FUSF

and advanced technology, includingmol:ility; is in thepubEc intereft.

Response Briefs ofBTC. MCC andMT;\ .

BTC On Janqrry 9, ~008, BTC filed its response brief. BTC states to support the

MTA's testimony and briefs but then raised the issue ofdisaggregated support. BTC

asserts it is imperative that the PSC direct CW to report to the PSC its studies ensuring

that any support is targeted to customers in the appropriate disaggregated zones. BTC

notes CW's conmlitment to engage a third-party engineering firm to determine the zones
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in which customers are located. CW commits to supply the PSC any information it

requests and adds that it is reasonable for the PSC to require OW to file (I) the number of

subscribers in each disaggregated zone and (2) 'mapping or other reports of its third party

engineering firm's certification ofthe acciJracy of the targeted support. While the MTA

demonstrates th11t CW':s application should hot begranteci, ifthe PSC grants CW's

application, even in part, then;the PSC should insure that support is targeted.

Mce The MeC'S'January8, 2008 answer brief summari!led Mr. Buckalew's

testimony and then stated its argument. First, Mr. Buckalew testified that universal

servke is an. evolving set 6fservice staridardsthat COngress mandated. The principal of

universal service is to·make available to "alr'consumers of the Illltionquality

telecommunicati0Dsservices.ataffordilble,rates.TheFUSF sIlbsidizes the provision of

these services in sOme rural' areas 6fMOntatia because ifcdsts more'to provide these

services. ThePSC is the gmmllan of,thesefunds;' If a carrlerwants tv draw a subsidy,it

must demonstrate to the PSC its compliance 'With applioable Stan'dards. The MCC listed

the nine supported services an)ETC agreeJ to provide:' •

The PSC must.degignatea comnion.:lamer thatinreets the §214(e)(1) requirements.

The PSC shall also, UPOIl notice; permit lin ET€ tl!11'elmcjuish its ETC·designation. The

MCC adds that thePSC hMfound'that ..ir"less setvices are nots1ibstifutcs forwireIine

services. They are IlOt tealty competitive ptodtitlts in the sallie product marKet. The MCC

held that the competitiveness ofIocal exchange markets istlofsignificantly improved by

includingrnultiplecarriecs. By permanently addiIig CW to the Fl.JSFsystem 'Will not add

choices or,additionalsetvice in MontaIlil ahdfuerefore'Will not at\hie\'ethe goals ofthe

FUSF. The MCC mentions the FCC's findingthafwiJreless carriers must bc considered

for ETC status, but granting ETC status depends on the PSC's public interest fmdiIigs.

While CW can meet the minimum service standa.l'ds the mainquestion is whefuet the

benefits outweigh the costs such that it is ili the public interest.CW has not demonstrated

that its application is in the public interest.

The MCC said CW's application has little substance and is not complete enough to

allow it to receive FUSFs. As for Qwest's non-rural area; the only basis for the claim that

the application is iIi the public iIitecest is that ;t has a "strong showiIig" iIi the rural areas
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ofBTC and 3RTC. See p. 4. CWcould not, however, quantify a single iural or non-rural

benefit from obtaining ETC status. CW has not shown that it would do anything

differently with than without FUSFs.

That the FSm and the FCC are considering a capon FUSFs is proof the system is

in trouble. Therefore the claims ETCs make must bc fact.lally supported. The MCC said

CW made unsupported statements such as "There is no question t.'lat all service areas in

which Chinook seeks designation can support an additional ETC;"

IfCW had chosen to serve the entire state, itwouldfulfiil the goal of universal

service. CW has only applied for ETC status in higher density areas ofMontana. The

MCC said a broader service area for wirele~s is needed because the FCC mandate<i ml\ior

trading areas for wireless local calling arid 'local compensation pl11"poses. In addition,

wireless is not generally a" substitute but rat.'l"r is a complement JIat requires a different

public interest standard. Giving CW ETCstatuS will enableitto spend funds .inareas

where a large national catrier provides setvi :e without KJSFs. If the PSC approves CW's

application, it will be difficult to deny requests by large wirdes~ caIners. The MeC adds

that CW's motive is not to providellnivers31 "'-"I.·i'icebutinstead is to build up CW with

FUSF, so that it can be sold to aJarge :wireless carrier.

CWrr.u:lt satisfY its obligation to provideuuiversal~'.'rviet. over iu,' own fadlities

or in combination with resale ofanothercarl1er's services over ithe:entire service area:

CW stated it will net usc, resale but its application said itwould: The MCC said that

because CW has no pla!lstQUSe otherlilarcier faciEties to satisfy a \.\ustomer request, its

application is not in the public interestas an ETC must fulfill all reasonable service

requests in the study area.. CW coes not llnderstand this obligation. Ine MCC acids that

if CW does not have facilities, it must use otilercamers' facilities.- -B~ides £erving all

customers, there ii> the COLR rbligation for whichCW has no plans. Nor doeJ CW mlve

a plan of how it would continue service if other carriers left the market. A curier that is

not willing to serve every cuStomer is not entitled to FUSFs.

By granting CW ETC status the PSC will face enforcement problems as CW

should demonstrate that it is claiming compensation only for "new and captured" lines.

See p. 6. Simply adding wireless service does nothing to advance universal service. The

MCC adds that because support varies by disaggregated zones another problem is CW
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never demonstrated that it will accurately deteanine ,which zone a customer is in. Thus,

CW's ETC petition is not in the public interest.

Second, the MCC argues CW has not sustained its burden ofptpof. Under both

state and federal law the applicant has the burden ofptoof (citing MCA §§26-1AOI and

26-1-402). See pp. 6-7. The fCC has ruled that~ burden is on an ETC<Jipplicant. (citing

FCC 03-338, ReI. January 22, 2004, ~26). A fmal PSCordermayberev,ersedor modified

by a reviewing court unless its findings ar~,based on r!'lliable, probative and sul:1stantial'

evidence on the whole rel:.ord.: (citing Sectipn &2-4-704(2) (A)(v), MCA). OW has not

sustainedits burden to prove, its designation is 41, the publicili¢erellt. Nor did CW's

opening brief clarify the issues qefpre the ,PS;C. ,. CW's asser;tion that it provides coverage,

quality of service and<Wa, service for .abo,uqOO million U.s. ~i~ens etc., has-.RPsupport.
l -. _. . - . " .

Nor coulp CW'switnesse~ quantify the benefits, vis-a-vis the,$5Jl1iHion in support. Mr.

Peterson speculat¢ they could 1:)e $100 million{;er. year.:, Mr,iFoJ9lll1U testified' that CW

did not have actual cost 'md ber.e.fit data to·hd"upcits application?9.".,Therefore, OW lias

not sustained its burden ofprooL; " • '",'" r "

Third, the MCC argues ,that.granting CW'ETC -status is G,0t in the public interest.

The deficiencies include, in addition to thlll abovenQted lack of.costlbenefitinfotrnation,

unsupported statements; ,itafailureJto propose: to servc'the entire state and that CW may

want to be an ETa tobwil.d.up CW's value for acquisition; ·ThePSC shotJd'also consider

the incompatibility ofCW's.'GSMTwiththlll tool:jnology ofother;witelesscarriersserving

Montana. In other words, Ii wireless cUstomer. cannot 'llseaCWwi'reless telePhone'unless

it is in rll11ge' of a CW tower. -Likewise, arlother carner's telephone 'cannot connect to

CW's facilities. The MCQ,said CW'sbuild'out will onl.y benefit companies tliatdeploy

GSMT i.e~, its customers arid customers ofAT&T, T·Mobile' etc., ,of which CW only

serves Montana. This strongly dimiriishes: C\Ws claim that its expansion enhances health

and safety etc., benefits. CW asked-the PSCto grant it ETC stat.!;.; so it can collect $6

million per year to build a network that can Only lee used by its Cl;stomers and out-of-state

39 The cross examination was: Q: Do you have any actual cost and benefit data to back up
your application? A: If you're asking for mathematical numbers related to cost and
benefits, we do not. See TR 118.
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travelers with the luck or. foresight to bec\.lStomers of carriers that do hot l;rovideretail

services in Montana; all of whomwould have 911 access. See pp. 8-9.· In conclusion,

there should be a public benefit ifpublic funds are expended. The MCC believes that the

benefits that accrue to CW's customers and the out-of-state travelers are not sufficient.

MTA
40 In its January 8, 2008 respdnse brief, the MTA said CWseeks a $6 '

million subsidy to do what it has already done by simpIy filling in sOme gapsalohg traffic

routes that it already s~rves. CW can achieve 98% coverage'in five years Without t.lte aid

of universal service subSidy. As CWhas provided no cost evidence the MTA dues not

know if the $6 million is a windfall or not. The PSC is asked to accept the promise that

the money will be used as it is intended. No facts justify grantirig CW $6 million. The

MTA asserts it, Criterion and others po'irtto'ut there is no rlliationshipbetween the

universal ser/iee subsidy and build out. With'CW's desigilatit>n many un-served 'areas

will rernain.CW's networkisJnot interoperable with othierwidely used carriers. CW's

coverage-only benefits, CW's customers. The PSC should rejept OW's application as it is

not in the public interest. '" "

While CW represented itselfasaMontana based company itis owned cy' out of

state entities, mainly Alta: When a company is owned byexperiencedprivateeqirity ... '

investors, its n1otiv.e is to maXimize profits q1,lickly; Mr. :FoXmlll1's ,two'prior ventures·

were Rcquired and CWishis thfrd,wirelessventure. As Mrl Foxman said one ofilis goals

is a viable exit strategy, a ,PSC issue is;whether that is an appropriate use of FUSFs.

The MTA said CW serves 77% ofMootan'a using ·GSMTand therefore no

customer of another carriercan roam on CW's'network. Thus, 911 will not be available,

for use by customers of Verizon and Alltel. The MTA adds,that the requirements to be

designated an ETC are population based and CW already serves a substantial majority of

that population in the areas forwhichitseeksETC status. There is no relationship

between the amount of universal service. (sic) CW will receive and service availability.

The MTA said CW's services are comparable in quality and price to those available in

40 In Order No. 68l2c, the PSC identified those statements in MTA's brief that were
stricken. MTA's effort to supplement the record was disallowed and those statements do
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urban areas. The MTAnotes tlntt §2l4ofthej~6Act and §69-3-840(3) MCAgovem

designations ofETCs'in,Molltana. A eameI'tilllst satisfyARM: §38.5.3209 and the PSC

must consider the public interest. ARM §38,.5:3209..

The MTA's argument includes llUiiierotis points. First, contrary to its suggestion

that the MTA must persuade the PSC that it has not satisfied the legal standard to grant its

application, OW has the butden ofproof.. While pointing out the deficiencies in CW's

applicati0!;l it is CW and !l,ot the MTA $it-has themurden ofpersuzsion. The MTA .

suggests CW·said"data ):eq~sts" r.u:e .evidence; however Montana law compels adequate

evidence ThI:S, the Pseshould notcol'lsiderstatements (e.g:; the number oftourisls that

use CW's networ~) in.CW's:brief. as evidence ifnot admitted as evidence.

Second, the MTA,said'CWhas U11get the. PSCto continue feeding at thll trough of

public subsidies·because everyoIlll else is.' The MTA adds this does not satisfy public

interest standards. While OW lIl'glles'iti:s,nota' state's job to initiate change in the system

by denying ETC applic/itions, the MTA SIlillstate'and federal.laws and the FCC direct·

PSCs to detetmi,ndfdesigl.'jationsiate in1he,pilblic.interest. WKereas.CW holds that a$6

million increase to the fund is miniscule, the MTA said it is poot,policy to1ignore the

impact when there is no ,de\llonstrated offsetting.benefit from .desigpatin'g Wireless ETCs

in Mont!ffill.. For MontatiaS~l1ll'lU areas the< ItS€lis justified in lil:1:iiting the number of

ETCs, to avoid,threatertingthe sus'tainabiliry o:t1the,li'USF. DenUt};ofCW's !lJlplication is

consistent with the reCQIDIllendlitionsthe FCC·reeeived from theiFSJB to addtess issues

with growth ,in. the..FUS'F,ml;ludingan mterimhigh.cost support cap, ·(J;be PSC mUSI

consider the effect tllat designation and mamtenance.ofstatus will have on the·FUSF.

(emphasis added) 'The MTA .asserts OW said,thatAits Montana fuvestt1l.clil~ are 'driven by

consumer demand; not iJniv'ersalsetvice:·,The PSC should, rejecf (;)W'S petition.

Third, CW's technology platfomt\:lQes network with ot!letcarrlers' networks, but

does benefit out-of-state carrierswhose"customeI'S' roam onew's' Mootana network.

Thus, the PSC must assess whether ,CW'!;' application meets the public interest criteria at

AlUo1 §38.5.3210(3)(e) and (j). The MTA said CWadmits itsplatform is incompatible

with other networks in Montana and that its network will not increase emergency service

access for customers ofother companies, such as Verizon and Alltel. Because CW

not appear in this summary ofMTA's January 8, 2008 Response Brief.
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provided ,no evidence that its network satisfies;,the public interest h1.e PSCshould consider

if it is in the public interest to use FtJSFs to aidCW's provision of services.

Fourth, the MTA asserts "white lU'eas will remarnwhite" since CW already covers

77% of Montana's population along major tr¢liC routes its proposed build out simply fills

in some gaps. Thus, the wljite areas in. Montana will apparently go unserved once CW

completes its build out, but the FUSF will increase $6 million. The MTA asserts that CW

will achieve 98% populationcoverage by aggregat$g Qwest'.s, .\3TC'sand 3RTC's

territories. See p., 16. That is, CW looked at the three study areas in the aggregate to reach

98%, an objective it.can reach "Iit!l0ut any obligation to build,out to rurallU'eas such as

Glendive, Wibaux andS~dntly. c;Wajready,practically meets its covt:r!lge requirement in

Qwest's service area ,and CWo has no plan ta):JWld out to serye. rural areas of Qwest's

service area. While CW will not serve the 1110st rural areas of Montanll, 90%·ofits FUSF

support will derive from 3!lTC's service,artl1\. where i(will receive $1,500/c\l.~tomer/year

for each handsetsold.. .

WhereasCWh~s 192 towers inMontana, anqneeds 60 more to r,:ach 98%

coverage, it ovyns}es~,thl\Il10tower~,.q.V;soI4theva,stOlajorl,tyo:(the 131 to~r sittls it

acquired, providing conside~le c,!lpi~ ~sion" .TheMTA,adds thllt OW cl;luntsits

leased properties tow~I'l1 the FCiC'.s,J:1\Ii~d-Pl1trequire01entfor lice~ed spectrum hQ\Jlers.

Nor does CW haye thtic~pi¥llel'nenlltiPf~11i1diI!gtowers.~tjt-cloesnot:>wn. CW

comts its leased prQP~~es.to,l11eet'thtl;F-G:.q~build-out requireme1l;t.

Whereas CW said thatonpejt i~ designatlld an ETC it willconst.n:ct facilities ~o

expand its ntltw<!rk, th~.M:rA said CW presented no, evidence lIS to what it costs to

construct facilities or why FUSFs are needed. CW never indicated that, in the absence of

FUSFs, it would not build out as it will with FUSFs. The MTAaddedthis a~sertion is not
'. ',' " <' '.. ,. .' '

based on any evidenCe, but instead inferences that CW covered with plausible deniability,
, ., ,.' ',,' L'. '"' ,

apparently because CW said it would build out in areas for which it does not seek ETC

designation. See pp. 18, 19. While CW said it could report the costs ofnew facilities, it

prefers to not do so as it gets ):he sam.e support as the ILEC. Whereas CW represents to

need FUSFs to build out the claim is not substanti::ttedf.nd cannot support its application.

There is no rationale to give CW $6 million to reach a few more people. As no evidence

exists that CW needs FUSFs, its application is not in the public interest.


