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identical support confers unsubstantiatéd“windfa'li's on the CETCs. Also, $200 million of
the support that CETCs receive is uninténded, involving access charge reform for ILECs
and not CETCs. R -

M. Feiss said the PSC should considet the effect that granting CW’s petition will
have o the size of the FUSF. While CWrasserts the FCC rejected the idea of assessing
the impact of one designation on the FUSF, as'it mdy be inconclusive, Mr. Feiss said that
hardly constitutes a specific rejection of the effects of designating additional ETCs." He
adds that in the FCC order that CW cites thé FCC déclined to adopt a specific test, but did
not reject consideration of the efféct of additionat ETC designations. The FCC said a state
may justifiably limit the humbét'of ETCs $0°as' to' limif the strain on the FUSF. The $1
billion FUSF growthis entirely aftributablé t6 Wwireless CETCs 4s support to ILEC ETCs
has decreased. -~ . AN S TR T ol ) E AT BN (PSR '

M. Feiss said CW?s ownership. structure is televant to thiis proceeding. CW is an
asset of the investmeni-portfoliobf Alta Cotbraunications (Alta)'whb is 4 Bestor-based
private equity firi that focusés on the media:and’félecommitmications industries. Alta has
20 years of experience, a'suocessful track récdrd and manages about $1.5 biflion of
capital. Alta’s wireléss portfolio includes-<CW. ‘Thus, any discussion of the'potential :
benefits of venturé'capital ahd private: equity aside it is hotrthe:PSC’s responisibility to
authorize the use of FUSFs:tb augmentithe value of a Bostoh-bdsed privaté equity firm’s
investment portfolio: The putpose of the*96. Act 1s fiot to-enhance sharéholder vilue,
The PSC should deny CW’s apphcatlon eyl Bae s T i

a 3

Chinook Wireless Rebuttal Testimofiy; Foxmin, Peterson, Monroe ' -
‘ o B T T, YU TR UL A

Mr. Jonathan Foxman - Mr, Foxmian’s Séptehber 25, 2007 testimony rebuts the
testimony filed by Mr. Feiss and Mr. Buckalew:"He agrées with Mr. Buckalew that CW
can meet the minimum standards of service.. As fo: whether CW’s designation is in the
public interest, he disagrees with the MCC’s suggestion that the main public interest issue
is whether CW has made some purported cost/benefit analysis.

Mr. Foxman asserts CW has addressed how it satisfied each of the public interest

considerations set forth in the PSC’s rules, none of which reference a cost/benefit analysis.
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Nor is a cost/benefit analysis necessarily relevant. The FCC iniits Virginia Cellulér and
Highland Cellular cases enunciated a framework of several factors to consider the public
interest.”® While the PSC may conduct a cost/benefit analysis, such an analysis is no:
required by PSC rules or orders. Since such an analysis is not required it could not
possibly be the main question as Mr. Buckalew asserts itis. As for how CW would fare if
the PSC were to undertake the FCC’s cost/benefit analysis Mr. Foxman said taere is little
doubt that CW would satisfy the factors, as the same benefits and costs are present here as
were present.in those (FCC) cases. CW does not, however, seek designation for any
partial! study area, such.as the Highland Cellular case involved. .. - .~

Mr. Foxman disagrees with Mr. Buckalew that CW supplied insufficient
information to allow the PSC to conduct the review required under its tules cr to perferm
the FCC’s cost/benefit analysis, While a cost/benefit analysis is not required in Montaua,
CW presented sufficient evidence to demonstrate it satisfies the public interest analysis set
forth in the PSC’s rules. - Its application and supporting testimony:contain the information
the PSC needs to determine that CW metthe FCC’s cost/benefit.analysis. Because CW’s
Application and supporting testimony satisfies the PSC’s test and the FCC’s:public:
interest factors its ETC petition should be granted.. .. =" - 4 :

As for information that CW asserts to satisfy the facters.in the FCC’s. cost/benefit
analyz=is, CW lists the following nine points: -, .. '

1. Competitive Choice: Mr. Peterson described the benefits of increased
competition {See p. 16, direct) when he stated CW’s use of a different technology -
platform provides consumers with choices in telecommuntcations: services that would not

TR TR I

* Those cost/benefit factors include: 1) the benefits of increased competitive choice, 2)
the impact on the FUSF, 3) the unique advantages and disadvantages of competitive
service offerings, 4) commitrnents made regarding quality of service, 5) the CETC’s
ability to satisfy its obligation to serve the designated service areas within a reasonable
time frame, 6) the benefits to customers without wireline telephone access, 7) mobility
insofar as it assists customers in rural aress who have significant commuting distances, 8)
access to emergency services that can mitigate the unique risks of geographic isolation
associated with living in rural communities and 9) larger local calling areas in which
customers are subject to fewer toll charges (Virginia Cellular Order, Y 28-29 and
Highland Cellular Order, Y 40-57).
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otherwise bé available. Because of CW’s build out'irito new areas, consumers in thbse ’
areas will experience competitive offerings, the ability to choose their service provider
and the option to -choose various raté platis-with different mixes of rates, local célling
areas and vertical features. The potential-competitive benefits that CW’s application -
addressed include: . - 0 T B AU R

a. providing consumérs. with competitive offerinigs and the ability to ‘choose their
service provider (§43); N AT T A A

b. CW’s designation will promote competition and facilitate the provision of :
advanced communications.services to the tesidéents of rural'Montana. The FCC said: - .
“[d]esignation of competitive'ETCs prometes eompetition and benefits.consumers in rural
and high-cost argas by increasing customer choice, innovative services, and new * -~ ™
technalogies.” (para.46) and,. =~ v oo 20 s s v 0 T

.c. CW’s designation as an ETC will spuria competitive response from affected
ILECs as they seek toretain:and aftract customers; -Assuming there are 700,000 wireless
customers in Montaha:and 2% growth in wireless pefletration per yeat; CW.expectsa '
majority ‘of its customers to-come from other wireless eatriers. DR PSC -040(b) Mr. -
Foxman explained that while he could not project how: CW’s competitors (Alltel and - -
Verizon) may respond, market theory indicates that price competition will inerease. DR
PSC -039 Such a response could include improved service ‘quality afid customer service,
new investments in telecommunications; move tapid deployment of high-speed data (DSL)
service, wider local calling areas; bundled service offeringsiand lower prices overall. - This
competitive response is already oceurring asa result:of Alltel’s desighation: in vatious -
Qwest wire centers. CW'’s designation will likely spark competitive responses from the
affected ILECs and the beneficiaries of such competition will be Montana consumers. In
contrast to Mr; Buckalew’s testlmony, CW’*S apphcatfdn and testlmény dsmonstrates the
benefits of competatlvs chmce assomated w1th CW’ ETC status a.nd is bOﬂl substannve
and sufficient. - - o ot «‘ EREE TR '

2. Impact b'n fund CW;S apphcatlon‘(ﬁlépp 23-24)anerPEterson’s direct .
testimony (§e_ e pp. 14-15) addreSSed the itmpact on the FUSE. CW’s po‘tennal draw from
the FUSF is very small. Even 1f every smgle telecommumcanons customer in the service
areas subject to CW’s application subscribed to CW’s service, CW would be distributed
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six-tenths of 1% of the FUSF, however unlikely. Ms outcome is.>> CW takes seriously the
principles of universal service and the viability of the FUSF. Intervenor testimony that
predicts CW’s designation will lead to the demise of the FUSF or threaten its viability is
not credible.- As the PSC observed, the FCC’s own actions have created a much larger
impact on the fund than any PSC decision may have created. The PSC has granted a
small number of applications and in 2006 the impact has also been small, antounting to
about §7.2 niillion, compared to the $69.7 million that wireline ILECs receive. (re'FSIB
2006 Monitoring report, Table 7.2).  As the PSC also observed, if thé FCC is to have:a
balanced approach, it must not ignore universal service benefits to the exclusive focus on
fund size. (re PSC’s June 6, 2007 comments, CC 96-45, WC 05-337). Dire predictions of
the FUSF’s demise, first made by IXCs, have-been made continuously for 15 years. The
FUSY exceeds $6 billion and few experts hanestly expect that it is near.extinstion,

As for the MTA’s comments-on FUSE impacts, Mr. Foxman cites Chairman
Martin’s May 14, 2007 letter to. Edward J. Markey stating that 75% of the increase
aszociated with the present 1.1.7%. contribution rate, an increase of 2% in 2007, is.due to
true ups in the FUSF caused by prior period adjustments from AT&T and Verizon for
under-reported revenues and changes made‘in the bad debt rreServé.;q& p.-8 Onlya
small part of the increase in the contribution rate is ‘due to incredsesin high cost'support.

Whereas Mr. Feiss seems to argue, based on FCC Chaitniaiy Martin’s statemeics,
that the designation of CETCs was an‘unforeseen policy accident, Chairmain Martin does
not spzak on behalf of the FCC.. The FCC has grdanted numerous CETC desigrations

including multiple designations within a single suppott area.”" ‘CW adds that neither the

. -

# Of the $5.8 million in annual suppert, CW would receive about $5.2 million in 3RTC’s
area, $376 thousand in Qwest’s service area and $217 thousand in BTC’s service area. DR
PSC -047 In 2007, CW served roughly 3,339 mobiles in 3RTC’s service area, 566 in
BTC’s service area and 14,800 in Qwest’s service area. DR PSC -048(d)

® Of the 2% increase 1.5% is for the second quarter of 2007 and the remaining .5% is
due to reductions in the funding base, increases in program demand, including for high-
cost support. DR PSC -040(d)

* CW explained the benefit of designating two wireless ETCs in Qwest exchanges and
adds that the impact on the financial health of an existing wireless carrier is not a factor in
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MCC nor MTA has documented the.costs’of idesighatingi multiple CETCs in an area.
Based on studies CW conducted there dre instances when there are 5,6 or 10 CETCs in
the same ILEC: study area in a state yet.the support those carriers recei#e is below that
paid to the wireline ILEC for the same area. DR.PSC -044¢b) CW said it is inconsistent
with Section §254 to allow multiple designations of ETCs in other states but allow only
one ETC designation in study areas in Montana. DR PSC -045(d) Mr. Feiss’ epposition
to designating multiple ETCs-in the same area is discriminatory because it treats similarly
situated CETCs differently.. It is not.competitively neutral-as it would result in the
availability of support and the apphcatlon of rules-that: advantage H.ECs:and CETCs that
are already designated. DR PSC -045¢d)." - oy AT e D

CETCs have-been designated: across-the:country pursaant in the *96'Act. ~Thé 96
Act was designed:to introduce. new entrants into. the: formerly closed system-for wniversal
service but has increased the FUSEs size; as’Congress recognizéd it wouldy in‘order to
open loeal markets to campetition 'and to bring the consumers'thé benefits of competition.
As long as the law, the FCG rules and policy andl Montana’silaws and PSCirulés are intact,
they should-continué to:be applied in a:consistent; nondiscriminatory and icompetitively
neutral marmer.- Congress made-clear thaf breaking open the-existing local-sexvice
monopolies and the exclusive ayailability of FLSEs-to those ecompanies would far. .
outweigh the costs of additjonal funding. -, T R T TR L

Mr. Foxman adds that investments by new, CETCS imtusal America and:by ETC
ILECs bring forth new and improved services and-technologiss.-Services offered in
Montana by CATV and wireless providers jimpact ILEC businesses such that rural carriers
must offer significantly improved priciﬁg, bﬁndled services, fast broadband via DSL and
cable modem service, all to the benefit of the rural consumer.”> Likewise, CW’s plans to
improve its- exastmg services and expand coverage should incent ILECé to nnprove and
expand their service offermgs CW’s oﬁ'erlngs wﬂl bnng add'ed health and safety ‘benefits

deciding whether to designate CW as an ETC DR PSC -008(b), DR PSC -012(b)

* Depending on the distance an ILEC’s customer is from the central office vis-a-vis the
18,000 foot constraint, a wireless carrier’s internet speed may not be slower than DSL
speeds. Depending on distance DSL may not even be ava.llable in some ILEC central
offices. DR PSC -040(a)
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as well as new economic development opportunities. Thus, to deny CW ETC designation
is not in the best interests of Montana consumers. : : :

3.and 4. and 4 Umque Service Offerings and Quality Telephone Servrce What makes
CW’s offenngs unique “is their reliability and commitment to service quality.” CW’s
application and testimony described CW’s unique advantages. CW is the only
comprehensive and .comr_nercially available GSM/EDGE based wireless proyider in.
Montana, although another carrier offers it‘ for roaming purposes.” Some consimers find
significant that CW provides the world’s dominant technology standard and appreciate the
benefits, including other competitive benefits. DR PSC -039(a),(b). - That Montana’s -
second largest economic sector is tourism makes this distinction critical as CW's network
is technologically compatible w1th all.of t;he, AT&T wireless customers that visit Montana
and GSM is the.princi.pa.j_l teghnology used internationally by .totlrists, .CW also-focused on
network reliabiirty and e;;stomer service, as Mr. Peterson has described (See pp. 2-3). -
Cw witnee_s_Mr. Monroe (S@ direct, p: 10}.also states that CW offers a high level of
service qua.htv bp ernphasizing network .r.eliability and by ensuring its ability to operate in
emergencres Mr Monroe sard CW wrll adhere to CTIA’s Consumer Cede for wireless
Service and CW commrts to semce qualrty as evrdent from CW’s 24-hour network
monitoring that reduced outage response tlmes to less than an hour. Mr. Monroe
discussed CW’s redundant transport routmg that 18 desrgned to meet a voice channe! .
avarlabrhty objective above 9_9..9%_,‘ 3 __N:[r.,.Monroe‘..aIso d_lscussled CV/’s multiple slgnahng
transport p_oints and 1ts intensive netwerk monitoring and call.completion rate of 98%.
CW is committed to,‘ enstomer;serviee and,ser\kiee quality. . . Lo

5, Covferag.e.Wi__thlin a Reason_a‘t___)__Le Time: CW commits to build out its network
within five S(ears? as requ_ired by PSC rule, :tog_jrneet the 98%.coverage requirement.

6. A&ailabi_lity otf Aeoess_ Where Wir_eline Access Does Not Exist: CW’s
expanded network w111prov1defunctrona11tv in places where wirgline service is not

available. With FUSF support, CW commits to improve and expand its coverage to

* CW said that its special access transport of leased facrhtles isto provrde traffic between
IXC hubs and cell sites. DR PSC -041
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unserved and-underserved areas, as reflectéd ih the build out plans in its application.

7. Mobility: Wireless services are partleularly critical in Montana s rural areas and
CW will provide access to mobile service in‘rural areas at a high quahty and-with
reliability that is not available today. o '

8. Emergency Services. Mobile wireless universal service provides' acceés to {
emergency services that can mitigate the umque nsks of geographic location that is
associated with living in rifral communities. I "

9. T'ocal Calling Area: CW-'s major trading area covers an'drea 'la‘rger than the
State of Montana, providés a Iarger toll-free calhng area and'its nanonwrde callmg plans
obviate thé need to pay tol} or per-minute charges for any calls. "

‘Mr. Foxman disagreeés with Mr. Buckal'ew s assertion that CW has engagéd ina
form of cream skimming. The FCE€ defines ¢ cream skrmrmng as a competltor s request to
serve only the: low-cost, high revefite’ ‘Customes in a rural telephone company S study '
area. (citing Highland'Celiular, § 26; Virgihia Cellular; 132 and ETC Report and Order

149). Cream skimming is an isstie if €W sorught demgnatmn for part of a ru:ral carrier’s

service area.”* MIr, Buckalew’s novel theory is w1thout precedent or crtatlon ‘The FCC’

concerns ‘for whef less than an entn‘e study area is to be served do not exist as cW seeks
ETC designation fof the entu‘e study areds at issue. M. Buckalew s theory, if adopted
could force CETCs to° expand into areas where no Busmess case or econon:uc case can be
made to serve. Such a requiremént makés no sense and seems inconsistent with the
MCC’s express concérn with the FUSE’S sizé. If His theory was adopted, it" could déprirfe
unserved and underserved areas, wheté CW sought support, of uiversal serv1ce o

Mr. Buckalew’s assértion that CW’s 1 pnmary driver is nnanc1al and not universal
service is not true. The two drivers are not nrutually exclusive as CW must be ﬁnancraily
successful in order to provide universal service. Mr. Buckalew mischaracterized the

business plan that CW-prepared for potential investors. That plan was prepared for

* CW said the FCC has never found cream skimming to exist when a carrier proposes to
serve an entire ILEC study area but not other ILEC study areas. The MCC’s.cream
skimming theory is a Catch-22 that prevents any carrier licensed throughout the state from
meeting the requirement for ETC designation. CW doubts it could meet the 98%
requirement throughout the state within the 5 year constraint. Like CW, Alltel also has a
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potential investors when CW was proposing to acquire thé assets of 3RTC and BTC; that
is, to purchase portions of CW’s current network and to operate as a going concern. CW’s
statement about selling to a larger company was identified as an exit strategy option, not
CW’s ultimate business objective, to address.the occasion when CW does not perform
according to expectations or its business strategies fail.

Mr. Foxman disagrees with Mr. Buckalew’s claim that CW does not understand ‘its
obligation to serve, As explained in its application, CW is well aware of its obligation to
meet all reasonable requests. for service in the study areas at issue.. Mr. Monroe also
addressed how CW satisfies this requirement. While CW has'made clear that it will use
its own facilities whenever possible ta serve reasonable requests for service Mr. Monroe
said CW may on occasions employ resale and roaming agreenients to meei reasonabls
service requests. - , s g ' ER .

Mr. Foxman disagrees with Mr. Buckalew that CW must have a plan and capacity,
demeonstrated and, cr, planned, to handle COLR obligations:in‘order to be designated an
ETC. He disagrees, a$ no.:COLR requirement exists in Montana law, the PSC rule or prior
PSCorders. - . .0 70 oy Gt ! A '

Mr. Foxman disagrees with Mr. Buckalew that CW has provided no evicence to

smonstrate that its application is in‘the public interest. ‘'CW has thoroughly addressed -
and satisfied each of the public interest considerations in the PSC’srules. - .- - *

Mr. Foxman understands that Mr. Feiss manages a trade association made up 'of
small landline LECs, twb of which are.parties to this docket. He expressed concern with
the procedural advantages that the MTA’s two members have as they can influence Mr.
Feiss’ testimony while remaining insulated from CW’s discovery. Thus, €W is impeded
in its ability to rebut fully the MTA’s assertions.

Mr. Foxman disagrees with the MTA request to reject CW’s application because:
its designation will provide no tangible benefit to Montana consumers and it threatens the
viability of the FUSF. The MTA that Mr. Feiss represents does not.represent the interests
of Montana’s consumers. Mr. Foxman has addressed concerns over the alleged threat to
the FUSF. Whereas Mr. Feiss claims CW’s designation will jeopardize the FUSF’s
existence, he knows that the FUSF has grown by more than 1,000% and is still operating

license to serve most all of Moentana. DR PSC -042
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whereas CW’s designation will add at:most 1% fo the FUSE’s size. The MTA and the
MCC would prefer to deny rural consumers the possibility of thore and better cellular
coverage because of an.almost infinitésimal increase in the FUSF’s size, the vast majority
of which would not show up in the bills of Montana’s consumers. Neither the MTA nor
the MCC explained why the PSrc should deny'Montana consumers the oppertunity to
have access to universal service that wireless:carriers ¢an provide while the FCC and other
states continue, tp approye of such ETC petitions. Montana’s consumers stand to lose the
most if CW is not designated an ETC. - FUSE matters suchias its:size and growth are a
federal and not a state matter,” <~ .. T TR PR S S

Mr: Fexman disagrees with the MTA that CW’s desigrmation should be denied as
there is no need to support multiple ETCs. ‘The claim thatmultiple ETC designations will
not enhance phone service is contrary to the evidence CW has presented and it i3 ¢contrary
to prior FCC rulings as well as'prior-desighations made by this PSC.. ‘Fhere ismé FCC
rule or order limiting the-nuimber of: designated wireless ETCs as it.would be-cotitrary.to
the competitive model adopted by Congress;in the:’96 Act. Nor did Congress-envision
making funds available only to the ILEC. Affording competitive access to FUSFEs wiit -
allow beneficial ompetition.to.take place on & competitivelyneutral basis:- He 'adds that
no other CETCs are in'the 3RTC and BTC:areas. .CWrintends. teuse FUSFs to.improve
the service available in tindersérved areasrand expand servioe intonserved areas. There
is no dispute that:no “underlying carrier’:serves thé unserved areas andservice to areas
where none exists would:hot be'in the publie dmterest: i o o S oo

In response to CW?s:discovery-and in citing to. ESIB. stateménts regatding -
differing regulatory treatment and regiilatory disparities,:Mr. Feiss claims “his proposal”
is competitively neutral. See p. 21. Whereas Mr. Feis¢ citds the expanded local calling -
area available to wireless carriers, an apparent advantage the FCC comnsiders as'a favorable
public interest attribute, Mr. Feiss seeks to turn this factor onr 1té head. | His usé of the
factor to deny ETC status is-clearly’ conttary to FCC brdérs.” L

Although the FCC granted waivers to6 manufactures to produce compliance

R

* The advantage Mr. Feiss alleged contends a wireless is advantaééd because its local
calling area includes the entire major trading area and it pays reciprocal compensation and
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equipment, Mr. Feiss claims that wireless: carriers enjoy holidays from 911 and hearing - |
aid compatibility federal regulations. Mr. Feiss® claim-of regulatory arbitrage is not
correct as no basis exists to treat CW differently from ILECs or other prior ETC - -
applicants. Mr. Feiss’ proposal to allow ETTs to retair: their status but deny future ETC
applicants access to FUSFs is discriminatory and is not con.petitively neutral,

Mr. Foxman also finds incorrect Mr. Feiss’ claim that current universai service.
rules provide no incentive for CW-to build network facilities. .Mr. Monroe has addressed
the technical flaws in this assertion as handsets are of little value if there is insufficient -
network capacity and infrastructure. Montana rules require CW te achieve 98% coverage
within five years of designation in a study:area and the PSC will carefully menitor CW’s
build out as CW reports its progress: In-addition, €W must certify that it uses FUSFs to
provide, maintain and upgrade facilities and services forwhich the support is intended.
Thus, Mr. Feiss® claim that.CW canisimply-increase handsets is not coirest. -

Mr. Foxman has trouble understanding Mr. Féiss® assettion that CW is an asset of
a private equity firm’s investment pertfolio and his speculation that CW intends to use
FTJSFs to-prop up the value of assets for its:shareholders’ ultimate'financial gain. Mr.
Feiss produced ho evidence to support this testimony nor did he explain its relevance.
That a private equity firm has some investment interest in CW, along with employee " -
owners, has no impact on CW'’s qualification for and use of FUSFs. Mr. Foxman does not
understand how CW. differs from Mr. Feiss’ own clients who are sharehelders, or member
owned. Does the fact that MTA’s members are shareholders or member owned suggest -
that their FUSF's are used to augment the value of their investment in the MTA member
companies? When asked to explain the relevance of this testimony, Mr. Feiss only recited
his initial testimony. See p.23. As CW has satisfied the public interest requirements in
PSC rules and the FCC’s cost/benefit-factors, the PSC should grant CW its ETC
designation petition.. .- .

Mr. Emie Peterson Mr. Peterson’s September 25, 2007 testimony rebuts the
testimony of Mr. Buckalew and Mr. Feiss. He disagrees with Mr. Buckalew that CW
could not quantify a single rural or non-rural benefit that would result from obtaining ETC

not access charges for calls completed in that area. DR PSC -045(b)
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status. CW?-s,appLicationf and testimony thoroughly-detailed the benefits of its designation.
CW attached letters of support from a variety of governmental agencies and businesses
attesting to the need for quality communicatiens services and cdnﬁrming the benefits that
CW would bring to their areas as an ETC. As an ETC, CW will increase access to mobile
services by way of niewly constructed cell sites to improve coverage. Consumers will
have competitive offerings, the ability te choose among service providers and a variety of
rate plan options. Positive economic development benefits wilt-also accrue to consumers
in areas where CW deploys its services as businesses consider the availability of such
services when deciding where to locate. Such decisiens.can benefit rural areas.in terms of
employmient and tax base as well as enabling:rural communities to compete with other
rural communities, in part, by use of wireless phones. ‘Mobile service will also benefit
consumers needing to make emergency 911 calls aswell as law enforcement because of
mobility and the:security. that cellular service provides. AsanETC, CW wouldata
minimum bring the foregoing benefits to: axgreater numbes:of:consumers, CW has
identified numerous benefits associated with its feceiving ETC designation.

Mr. Peterson disagreés with Mr..Feiss’:claim that CW- will merely ‘exacerbate an
already critical threat to the viability of the FUSE which is:vital to the advancement of
essential telecommunicatidns;sc:rvices"as opposed-to redundarit:and complementary -
services.”? Non-rural carriers; stich-as Qwest; recdive support for all lines, nos just the
primary line. DRPSC -037(d): Although Mr. Foxman addressed this claim, Mr. Peterson
doesnot agree that MTAs misinbers provide essefitial services white CW’s services are
redundant. : Supported:sérvices provided-by-dny CETC are just as essential as seivices that
MTA’s members provide. ‘For example, & customér suffering a heart attack on afoad
would find CW’s service essential, whether or not landline sefvice exists. - -

Mr. Peterson finds a-misperception in the argumeiitsof both Mr. Feiss'and Mr.
Buckalew that since landline ETCs completely cover the service areas, wireless service is
not necessary. There is a misperception as ILECs completely color their exchange maps

when in fact their coverage is limited by the location of their exisiing fixed networks.

* CW said wireless service in Montana is a complement not a substltute for wireline
service. DR PSC -008(d) :
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Wireless carriers-ar¢ able to fill in the coverage gaps where a landline carrier’s network
does not reach. ILECs cover only a tiny fraction of the service area made up pinpoint
locations whére a fixed-line network connects to a telephone at a home or & business.
Cordless phones limit calls to within a few hundred feet of the base station. None of the
space in between is covered at all by wireline services: Convérsely, a‘wireless carrier’s:
coverage map shows clearly ‘where coverage is available. : Thus, the coverage area- |
differences betwezn a wireless and wireline rietwork.are vast. < ’

M:. Peterson said éorsumars-want wireless service. Wireless providers and their
customers have paid iat.. the FUSF for taany years.' Wireless ¢ontributions, as of the first
quarter of 2006, were 32.3% of the total FLJSF contributions-and largely suppott landline
facilities. Funding only landline technology i3 fundamentally unfair where both - -
technologies contribute to the FUSE. It is legally unsound as consumers derive benefits
from fuading of new technclogies: Lawmakers have indicated that funding of advanced

zcknologies is in the public inicrest. Thus, wirsless sérvices are 1ot rédundant as such
service offers the ability tc tse voice and date services in a mobile environment where -
landlines do not.. Althcugh mobility is not a supported service identified by the FCC, it is
in the public irterest as the PSC conciuded (Order 6723a) to make mobility available. >’
Both the PSC and the FCC consider the beriéfits of mobility in assessing whether a mobile
provider should be designated an E1Cas part of the public interest determination.

While Mr. Buckalew asserts CW's commitment to provide service to unserved and
underserved areas is hypothetical, Mr: Peterson said CW’s application and testimony
explained its plans to inerease coverage, if designated-an ETC. One case involved =~
Highway 200 between Missoula and Great Falls, where CW’s coverage would overlay the
Augusia and Fort Shaw exchariges of 3KTC. ' /snother involves the Ovando and Potomac
exchanges of BTC. CW’s expansion will also add service to mountainous areas not '
served by ILECs. ‘Other examples includz Iﬁghv'\féy 89 south of Livingston where CW
has begun to build some coverage and witk: USF funding will be able to add new service

¥" Although broadband is not per se a supported service, rural.and non-rural ILEC ETCs
provide for broadband by way of joint products, CW said its network costs in Montana

are representative of both incremental and accounting costs and its “actual” costs are not
the same as accounting costs. DR PSC -046



DOCKET NO. D2007.2.18, ORDER NO. €812d .~~~ | © 35

which would benefit Qwest’s Livingston and Gardiner. exchanges;- CW-will also build
additional facilities between Billings and Great Falls as well a3 in Qwest’s West Clacier
exchange where it would tie into 3RTC’s Browning exchange. Although FUSFs are not
available in the Billings exchange, the northern end of that exchange is an
unserved/underserved area that CW will build to ser-vé‘ CW will ol'tain per iine support
based on the ILEC’s cost for:its entire, study/service ;aréa. ‘Low-income consumers in the
Billings exchange will have access tp Lifeline and Link-up henefits. DR PSC -035(b):
CW has begun building in BTG s:Seeley Lake exchange and FUSFs would allow it to
continue construction north-along Highway 82 into-3RTC’s Conden exchange (sic). - If
designated an ETC, CW also intends tc build oui in 3RTC’s Lima, Power-and Highwood
exchanges., CW believes many of thése areas.are vastly-underserved. - :

As for whether the.provision of advanced service is in the public-interest and Mr.
Buckalew’s testimony; that advanhoed servines:are not supported services, Mr. Peterson
disagrees, See p. 8. The ‘96 Act, the. FCC’s rules and orders and the PSC.alf censider the
provision of advanced servigss as relpvant ty EFC designations. Or.e universal service -
principle is to-ensure access to advanced servicss in allivegions.of the nation. The PSC
has included in its ETC rules, as part of the public inferest analysis, a requirement that an
applicant demonstrate its technology platform is compatiblg with the provision of -
advanced servi_cés._ . People. want access to e-mail-and other Internet-based information
(e.g., stock quotes, commodity prices gtc.,) in.areas nat within the reach-of landline
phones. The only affoxdablc,éacoess that-benefits the: public,is;via a carrier’s wireless "
service that can provicie__mbbile data throughout, s-qqh as-roadside medical care and. -
improved business operations. - e e e _ .

As evidence of the utility of mobile services:in rural argas Mr. Peterscn reports on
the preferences rural youth have for.telecommunications. : A.2006 survey. by. the Mational
Telecommunications Cooperative Associatior: and the Foundation: for Rural. Service
indicates rural youth are abandoning traditional wireline serviees-in favor of wireless
service. Two-thirds of the respondents said they have and use the features of a cellular
phone. About three-quarters of fhe.respondents said they only use a wireline phone to
make calls when at home. Orie-tenth said they never use a wireline phone. Based on an

updated survey, 90% of the young people living in rural areas have cell phones.
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Mr. Peterson disagrees withi Mr. Feiss* claim that Alltel has not improved its”
wireless service since it was 'deSigﬁatéd'an ETC, implying that the same can be expected
from CW if it receives ETC designation. While not intimately familiar with Alltel’s
network or service quality, as an competitor he said Allte] has aggresswely bmlt out in
Montana and at an mcreased pace since receiving ETC designation. -

As for the allegations of both Mr: Feiss and Mr. Buckalew that since other
companies have not followed the rules CW will not follow the ruIes, Mr Peterson
disagrees. Their assertions are pure speculation. “Hé is not aware of any CETC in
Montana that has failed to follow the PSC’s rilles, but if there is, the PSC can rectlfj fhe
situation. It does not follow that C'W 'will not follow the rules just because another CETC
failed to do so. He finds their'allégéﬁohs‘ unsubstantiated and no basis upon whichto
reject CW’s application. ‘CETCs are indepéndent and CW has a corpdrate calture of
complying with all legal matters. CW commits to follow the PSC ] ru:les and -
requirements if designated an ETC.© ~ " * s ' ' B

Mr, Peterson dlsagrees with M. Feiss” claim that the feview of ETC apphcatlons
has not been rigorous. The PSC uses' a contested casé prooedure w1th every ETC’
application, conducts hearnigs‘ana it considers evidence in grantmg each appllc'atlon. The
PSC has carefully and rigorouslyfeviewéd‘each ETC application to ensure they satisfy the
T P T it SN PR R

M. Peterson-finds incorrect Mr. Feiss® claim that CW?s investors justwanta
subsidy because they invested in CW. CW’s investots havé poured millions of doliars
into Montana, including rural areas of the state, in order'to provide new mﬁ'astructure, to
support CW’s operations, to pay its employeés and to pay for services that other Montana
companies provide. CW’s investors did so without séekiﬁg subsidies. FUSFs will enable
CW to add coverage to underserved and unserved areas where 4 business case to do 50
could not otherwise justify. CW warits to expzsmd its éOvéragé ahd to keep its rates
atfordable, ' | o

As for Mr. Feiss® contention that CW intends to use FUSFs fo lower prices, Mr.
Peterson said CW intends to usé FUSFs to build out coverage to the underserved and
unserved areas at issue. Absent FUSFs, the price for these services would not be

affordable as the cost of the facilities compared to the return would not justify
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construction. CW seeks FUSFs to ensure that it can offer services in rural areas that are
comparable to those offered in urban areas-and at comparable rates, This is a basic.

universal service principle set foxth.‘in the.’96,Act. . .,

Mr. Paﬁick Monroe Mr, Monroe’s September 25, 20(‘)7‘ testimony rebuts the
testimony of Mr. Buckalew and of Mr, Feiss.. As for Mr: Buckalew’s testimony-that CW
could not quantlfy asmglerurq,l or non-rural benefit that would ;eéult from designating
CW as an ETC, Mr Monroesa.ld CW will provide, the supported serviges and high-quality
and reliable services. CW- will,. comply with the, CTIA’s Consumer. Code for Wireless

Service and the PSC’s service quality requirements. FUSFs will allow CW to construct

facﬂmes to, improve its signal strength and to expand . serwqem underserved and unserved
areas. Thus, he cannot see how Mr. Buckalew could possibly interpret CW’s testimony to
not quantlfy any pubhc benefits.

Y 15 (UL R SRV AR P SUUU LR OISR T
As for Mr. Buckalew’s claim that CW does not understancl its obhgatlon to serve
“all” customers in the study area, not just where the ETC has facilities, Mr..Monroe said
CW is not confused about ifs service obligations., In prefiled testimony, CW stated to-be;
aware of its obhgatlon to meet all reasonable  requests for. serv;ce .and it.commits to meet
such requests 1n the study areas. and wire centers.at.issue in. this pl:oceedmg -

Mr. Monroe finds inaccurate Mr. Buckalew’s assertion that CW will not serve
every customer and that it has no plans o use other carriers’.local, facilities.to satisfy
customer r‘equehsts. . Mr. Manrag restates his initial testimony that CW.will enter.into . -
resale and roaming eg;re__emeh{;s to mqtide the supperted services that ifs customers have
requested. CW has egqs,ilstenj;:ly stated ifs intent to.use.its awn facilities-to meet -
reasonable service requests. When it cannot @o sg using its own facilities it will enter into
resale and roaming agreements: et e f ot Lo :

As for Mr. Feiss’ allegauon that CW haq no.incentive to; mvest innew. .
infrastrueture but rather seeks to distribute as many handsets as possible, Mr. Monroe said
just as CW is in the business of selling communications channels o are the members of
the MTA that Mr. Feiss manages. However, without gdequate network capacity and
infrastrucmr_e, h_andsets have little value. Thus, as with the case of twisted copper pairs

there are limits on the channels available within a given transmission medium and the
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number of handsets that can be *“urned up” without increasing radio capacity. Since
customers wﬂl not tolerate blocked calls very long, CW bas every incentjve to invest to

expand its network in ways that Mr. Feiss says Cw lacks the incentive to pursue.

Briefing. _
The briefs that are summmzed below mclude CW’s _mtlal MTA’s response, the
MCC’s response and CW’s reply brief.

Chinook’s Imtlgl Brief - o .
CW’s December 7, 2007 openmg bnef contams an £xecutive summary,

background, a suramary of .appheable_le_.w and an a:gument, all of which is summarized
below. B S o | |
CW’s executlve summary addresses the concerns of the MCC and the MTA Cw
asserts to have satlsﬁed aIl reqmrements to be des1gnated an ETC CW notes the MCC
agreement that CwW has met the techmcal requtrements but does not agree that CW has
met the pubhc interest requ1rements CW dlsagrees with the MCC’s claun that while it
failed to do so, it needs to quantlfy the beneﬁts of des1gnat10n CW d1sagrees w1th the
MCC and the MTA that the fund w111 be burdened by its de31gmat10n There isno dlSpute
that to meet 98% coverage CW wﬂl serve unserved and underserved areas that it would
not absent $5 mllhon dollars in FUSF CW will prov1de serwce by way of both leasmg
towers and construetmg bmld-to-smt towers such as the one in Avon CW dlsagrees that
its de51gnat10n will threatcn the FUSF CW dlsagrees wﬁh the MCC that CW’
designation 1s a form of 1mproper cream sklmmmg (‘W also dlsagrees w1th the MTA that
multiple ETCs should not be demgnated CwW comn:uts to prov1de equal access and meet
COLR obhgatlons should they arise. CW’s de51g11atlon wﬂl not harm ILEC:s as most
customers contmue to view wireless and w1re11ne as complementary semces and the
ILEC will recelve the same FUSF support even when it loses a customer to a CETC.

In summary of the apphcable law, CW cites to Sections §254 a.nd §214 of the *96
Act, and the FCC’s Local Competmon Order CW illuminates the requirements in the
ARM §§ 38.5.3209, 3210 and 3213 that must be satisfied. CW next mentions the FCC’s

minimum requirements that the FCC encouraged state Commissions to follow, adding that
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the PSC considered these requirements in its Triangle decision (D2004.1.6).

CW’s argument is extensive and begins with the assertion that its application
satisfied the requirements including publi¢ intefest ctiteria of the federal and state laws
and rules. CW’s designation will not significantly burden the FUSF. First, CW asserts to
have complied with the PSC’s minimum ﬁhng (ARM §38 5. 3209(2)) and pubhc interest
(ARM §38.5.321 0) } reqmrements -

Second, CW asserts to comply with the PSb’é‘ réquirements in ARM §3 8.5.3213
by attaining a minimum of 98% coverage within five years, and with annual reports of its
progress. See p. 16. CW emphasized that absent FUSFs it will not undertake certain |

investments in its noted build-out plans, mcludmg in “white areas” targeted for build out

in the next year. With FUSFs, CW pIans on 13 addltlonal cell sites in 2008.3 Once
designated, CW will provrde the PSC its remarmng build out plans Seep. 17. Thus CW
refutes the MCC’s clarms that its comnutments are hypothetlcal See p 20. CW also
refutes the MCC’s allegat:lon that CW cannot quantlfy how many and whrch unserved
areas will be added usmg FUSFS 'The MTA clarms that CW is s1rnply mterested in o
adding handsets and not in burldmg out its network is ﬂawed as handsets without a :
network, have little value See p 21 ‘As for the apparent confusron over CW’s pIacmg

transmittets on leased cell towers, CW said itis not the case that it is sunply extendrng

S ¢
el s

service into areas already served
Thrrd CW has demonstrated thdt its desrgnatron wrll benefit consumers and is in
the public mterest consrsfent With Factors contamed m ARM §38 5, 3210 See pp- 24-46.
CW recites Section §254(b) of the 96 Act and the PCC’S enahlmg orders for guldance on
achieving the publrc iritefest. FUSFS w111 enable CW to make its GSM/EDGE network
available in rural areas especrally those of BTC and 3RTC that Verrzon and Alltel do not
reach. CW’s network will also provrde servrce to others who vrsrt Montana Numerous
letters of support were submitted to the PSC Tts services w111 produce économic
development, health and safety benefits. As for the MCC ] v1ew that CW did not quantrfy

the benefits and costs assocrated with its desrgnatlon CW sard no such requrrement exists

¥ By “cell site”, CW means the placement of its transmitters on towers and other
structures. See Brief, p. 17.
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in federal or state law. In its Yirginia‘Cellolsr order, the FCC said that it weighs the
benefits of increased competitive choice, the impact on the FUSF and the uniqueness of
the competitot’s service offering, serviee, quahty and the CETC’s ability to serve within a
reasonable time frame Seep. 30. )

In regard to the public mterest CW Aasserts to have satisfied numerous
requirements. First, contrary to the testimony of the MCC and the MTA, its des1gnat10n
allowing it to serve unserved areas will have a de minimis (a fraction of 1 %) nnpact on
the FUSF. In contrast, just one of the seven states in the FCC’s Nextel Order caused a
1.88% increase in the high-cost fund. Further, from 1999_ to 2006 LECs have caused a
larger increase in the FUSF than have CETCs, The MTA, however, attributes the FUSF’s
growth to_CETCs. See pp..‘ _34,.36, And, whereas oaost rural ereas are about three years.
behind urban areas in te,mts of wireless deployment, the MTA and theM(‘C preferto .
deny rural Montana coﬁsunters fbetter cellulat coverage and 911 service. Making FUSFg
available to CW will. hrmg competltlve benefits to consumers.. Second, CW demonstrated
that it is abIe to prov1de the supported serylces in the manner requu'ed o

Third, CW has demonstrated ,lts mllmgness and ability to comply vnth all laws
governing ETCS CW understands that its de31gnat10n can berevoked. CW will comply
with the PSC s requ:lrements to:1) descnbe and file bulld-out plan descriptions semi- . ..
annually; 2) prov1de a cqverage map within 60 days and semj-annually for the duration of
the build-out plan; _3) provide ‘qum;terly‘, Teports on service quality; 4) report quarterly on
FUSF receipts (thh cost and low_-,i_t:t,co_(l;:l_e)‘_ and 5) .ﬁle’oop_i‘esof. current plans. In addition,
CW will cooperate w1th annual ceﬁiﬁeatioﬁs and any PSC audit investigation pursuant to
ARM §38.5. 3216 In contrast the MTA and the MCC make unsupported claims that CW
will not follow the rules

e Lo

Fourth ev1dence demonstrates that the service areas at issue can support an
additional ETC The only ETC in each of the BTC and 3RTC study areas is the ILEC
itself. Flfth CW’s des1gnat10n as an ETC will not aversely effect existing ETCs as the
ILEC will not generally lose support when a competitive ETC is designated. See p. 41.
Sixth, CW’s GSM/EDGE technology (GSMT) is compatible with broadband and other
advanced service offerings and will facilitate the availability of advanced

telecommunication and information services. Seventh, CW commits to-provide equal
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access if no other ETC will do so.” As _for the*'M(.fC’s;eIai‘in that CW has not submitted a
plan or demonstrated it can handle COLK obligations; ¢:W réplied that there is no PSC
rule or order that requires such & demonstraﬁen;‘ altﬁdn’gh‘it“e'dnlﬁﬁts'to meet its COLR
obligation if required to do so. Eighth, as CW has the abtlit)‘f'fto'pro\iide service to
customers throughout the service area usmg its own network and will attempt to use resale
and roaming if needed the MTA’s assertion licks support See p- 43: _&I}, CW’s
designation as an ETC advances the prificiples of umversal servrce and CW’s’ desrgnatlon
promotes eompetmve neutrahtﬁr Tetith, CW* ‘démonsirated that its designation posrtlvely
advances the pubhc convenience as customets Wﬂl have mcreased access to wireless
service, including for emergenc1es _Efeventh CW’s demgnatlon posmvely serves the
public necessrty by providing constimers in #likal dreas With the abrhty to make calls on"i
highways and away from their horres.* Also CW'Wlll nnplement Llfehne and Lmk-Up |

SRR TN e AT R T
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programs for low income CONSURETS.
CW next addressed five additional tmattérs regarding its ETC petrtron mcludmg
the benefits to compefitior; cream skiming! ﬂflﬂtlplG ETC de31gnat10ns 1ts ﬁnanmal
motives and that vvlreless service is redundsnt. NEach is summanzed in turn Flrst CW
said competition is hot'a principle contained in 5 354 of the *95 Kot but fostermg -
competition is a criticat compdnen‘t of the *96" Adt “Nor is-the riéed for competltlon
antitheticalfo the need for universal service CW &itéd' to'an FCb)order wberem 1t
defended its decisiod to designate Nextel as a ETC desprte 1He Fatt that other CMRS
operators may sefve the same rharket. CW also’ cites toa PSC ‘order that referenced the
FCC’s statement on theé rélative Mportanée of achlevmg umversai service ws-a-vrs the
promotion of competrtron See Tnangle Comniumcatrons Ing., Order 6323b 1]11 27-28
The PSC should reject the MCC’s view that CW’s appl1cat10n shiduld be demed because it
does not constitute legltxmate competrtron "Bbcausé its entry info markets sparks entry

and expansion by other’ camers CW adds that 1ts provrslon of service W111 beneﬁt from

such competition:
Second, since CW seeks to serve eadh rurai telephone company S study area, not
just low-cost high-revenue customers, it éannot be accused of cream skimming. 'CW adds
that the MCC’s novel theory of cream sklmmmg has no legal precedent and is contrary to
the FCC’s definition. The MCC theory is a Catch-22 that prevents any carrier from being
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designated an ETC. R F .

Third, CW asserts that the presence of other ETCs in the service area is not, as the
MTA claims, reason te reject its application. The-MTA could not support any wireless
ETC designation. Section §214 explicitly allows multiple ETCs in both rural and non-
rural service areas. Ner has the FCC limited the number of wireless carriers that can be-
designated. The FCC did,find.that different ETCs should not be subject tc different
obligations depending on the timing of their request. Thus, the MTA’s view violates
Section §214, is discriminatory and is net ccmpetitively neutral, aside from the fact the
CW will be the only CETC. _ . 4 : :

Fourth, whereas the MCC questicns CW’s financial motives and suggests an ETC
is driven by either financial performancs o1 'universal service goals, CW observes that the
two are not mutually exelusive: The MCC. also mischaracterized a statement by CW.in its
business plan. . That statement served:to obtain financing to,.in turn, purchase portions of
BTC’s and 3RTC’s networks. , As for selling to a larger company, that is net CW’s.
objective but.it is one of several exit streiegies. . _ e

Fifth, the MCC’s and the MTA’s claims that wireless service.is redundant given
the presence cf ljndling ETCs and that wireless is simply a.complement are incorrect.
The PSC already addreysed the same arguments in the Triangle case wherein the PSC
found that to deny citizens in rural areas of Montana comparable services to those
available in urban areas is more than arguable a flagrant inconsistency with akey.. .
principle of Section §254.0f the 96 Aet. Wireless service is not redundant as its coverage
exceeds the coverage of a landline company’s fixed network. Funding only landline:
technology is fundamentally unfair given that both-technologics coniribute to the FUSF
and advanced technolegy, including mokility; is in the public interest. :

Response Bmfs of B_TC,. M_CC and MTA - R
BTC On January 9, 2008, BTC filed itsresponse brief. BTC states to support the

MTA’s testimony and briefs but then raised the issue of disaggregated support. BTC
asserts it is imperative that the PSC direct CW to report to the PSC its studies ensuring
that any support is targeted to customers in the appropriate disaggregated zones. BTC

notes CW’s commitment to engage a third-party engineering firm to determine the zones
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in which customers are located. CW commits to supply the PSC any information it
requests and adds that it is reasonable for the PSC to require CW to file (1) the number of
subscribers in each disaggregated zone and (2)'mapping or other reports of its third party
engineering firm’s certification of the accuracy of the targeted -support. While the MTA
demonstrates that CW's application sheuld not be ‘granted, if the PSC grants CW’s
application, even in part, then the PSC should insure that support is targeted. ™

S S LY NI S : Lo '

MCC The MCGC’s January-8, 2008 answer brief summarized Mr. Buckalew’s
testimony and then stated its argument. First, Mr. Buckalew testified that universal -
service is an evolving set of service standards that Congress mandated. The principal of
universal service is to-make available to “all’™ consumers of the nation quality -
telecommunications services-at affordablerates. - The FUSF subsidizes the provision of
these services in some tural afeéas.of Montaria Because it-costs more to provide these
services. The PSC is the gaardian of these funds.: If a carrier wants to draw a subsidy, it
must demonstrate to the PSC its compliance with applicable staridards. The MCC listed
the nine supported setvices anETC agrees toprovide - = 0 o7

The PSC must:designate a commion carrier that meets the §214(e)(1) requirements.
The PSC shall also, upon notice; permit an' ETC té-relinguish its BFC designation. The
MCC adds that the PSC has:found:that wircless setvices are not siibstitutes for wireline
services. They are not really competitive produtts ifi the sanie product marget. The MCC
held that the competitiveness of local exchange markets is tiot significantly improved by
including multiple carriers. By permanently adding CW to the FUSF systemn will not add
choices or additional sefvice in Montana and therefore will not achieve the goals of the
FUSF. The MCC mentions the FCC’s finding that wireless carriers must be considered
for ETC status, but granting ETC status depends on the PSC’s public interest findings.
While CW can meet the minimum service standards the main question is whether the
benefits outweigh the costs such that it is in the public interest. CW has not demonstrated
that its application is in the public interest. | '

The MCC said CW’s application has little substance and is not complete enough to
allow it to reeeive FUSFs, As for Qwest’s non-rural area, the only basis for the claim that

the application is in the public interest is that it has a “strong showing” in the rural areas
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of BTC and 3RTC. See p. 4. CW could not, however, quantify a single fural o non-rural
benefit from obtaining ETC status. CW has not skown that it would do anything
differently with than without FUSFs.

That the FSJB and the FCC are considering a cap on FUSFs is proof the system is
in trouble. Therefore the claims ETCs make must be factually supported. . The MCC said
CW made unsupported staternents-such as “There is no question that all service areas in
which Chinook seeks designation can support an additional ETC.” * '

If CW had choseén to serve the entire state, it would fulfiil the goal of universal
service. 'CW has only applied for ETC status in higher density areas of Montana. The
MCC said a broader service area for wireless is needed because the FCC mandated imajor
trading areas for wireless local calling and local compensation purposes.” In addition,
wireless is not generally a substitute but rather is a complement that requires a different
public intetest standard. - Giving CW ETC status will enable it to spend funds in areas
where a large national carrier provides sec'vi :e without FUISFs. if the 2SC approves CVW’s
application, it will be difficult to deny requests by large witeiess carriers. The MCC adds
that CW’s motive isnot to provide universal service butinstead is te build up CW with
FUSF3 so that it can be sold to a large wireless carrier. . . . -

CW nust satisfy its obligation to provide universal s avice over its own farilities
or in combination with resale of another carrier’s services over the'entire service area. -
CW stated it will nct use resale but its applicatian said it would!: The MCC said that. .
because CW has no plans to use other-carrier facit'ties to satisfy-a custoner request, its
application is not in the public interest as an ETC must fulfill all reasonable service
requests in the study area. . CW does not understand this obligation. The MCC adds that
if CW does not have facilities, it must use otneér carriers’ facilities.. Betides serving all
customers, there is the COLR cbiigation for which CW has no plans. Nor dees CW have
a plan of how it would continue service if other carriers left the market. A carrier that is
not willing to serve every customer is not entitled to FUSFs.

By granting CW ETC status the PSC will face enforcement problems as CW
should demonstrate that it is claiming compensation only for “new and captured” lines.
See p. 6. Simply adding wireless service does nothing. to advance universal service. The

MCC adds that because support varies by disaggregated zones another problem is CW
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never demonstrated that if will accurately determine which zone a customer is in. ‘Thus,
CW’s ETC petition is not in the public interest.’

Second, the MCC argues CW has not sustained its burden of proof. Under both
state and federal law the applicant has the burden of proof (citing MCA §§26-1-401 and
26-1-402). See pp. 6-7. The FCC has ruled that the burdenis on an ETC-applicant. (citing
FCC 03-338, Rel. January 22, 2004, 126). A final PSC order may be reversed or modified
by a reviewing court uhless_._:its findings are based on reliable, probative and substantia} -
evidence on the whole record; (citing Seetion §2-4-704(2) (A)(v), MCA). CW has not
sustained its burden to prove its designation is in the public iaterest. Nor did CW’s
opening brief clarify the issues before the PSC.. CW’g assertion that it provides coverage,
quality of service and data, servics for about 100 million U.S. ¢itizens etc., has-no support.
Nor could CW’s witnesses quantify the benefits, vis-a-vis the.$5 million in suppart,- Mr.
Peterson speculated they could be $100 million per year., Mr,g_},?oxman testified that CW
did not have actual cost and berefit data to-tack up-its apphcatwn :Therefore CW Hhas
not sustained its burden of proof..0 .. - ez e Tt s e

Third, the MCC arguesthat. granting CW-ETC 'status is not in the public interest.
The deficiencies include, in addition to the above neted lack of cost/benefit information,
unsupported statements, its failure to propose to serve'the entire state-and that CW may
want to be an ETC to-build-up EW’s value for acquisition: The:PSC should:also consider
the incompatibility of €W s: GEMT with the téchnology of other wireless carriers serving
Montana. In other words, ‘a wireless customer. cannot ‘use. a CW- wireless telephone unless
it is in range of a W tower." Likewise, adother carrier’s telephone cannot connect 1o - i
CW’s facilities. .The MCG, said CW’s build out will only benefit companies that deploy
GSMT i.., its'customers and customers of AT&T, T-Mobile etc., of which CW only
serves Montana. This strongly diminishes CW?”s-claim that its expansion enhances health
and safety etc., benefits. CW asked the PSC {0 grant it ETC status so it can collect $6
million per year to build a network that cain only te used by"its customers and out-of-state

* The cross examination was: Q Do you have any actual cost and beneﬁt data to back up
your application? A: If you're asking for mathematlcal numbers related to cost and
benefits, we do not. See TR 118, :
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travelers with the luck or foresight to be customers of carriers that do not provide retail: |
services in Montana, all of whom would have 911 access, See pp. 8-9. In cenclusion,
there should be a public benefit if public funds are expended. The MCC believes that the

benefits that accrue to CW’s customers and the out-of-state travelers are not sufficient.

MTAY mits January8, 2008 response brief, the MTA said CW seeksa $6 -
million subsidy to do what it has already done by simply filling in some gaps along traffic

routes that it already serves. CW can achieve 98% coverage in five years without the aid
of universal service subsidy. As CW has provided no cost evidence the MTA does not
know if the $6 maillion is a windfall or not. The PSC is asked to accept the promise that
the money will be used-as it is intended. No. facts justify granting CW $6 million. The
MTA asserts it, Criterion and others point otit there is no relationship between the -
universal service subsidy and build out. ‘With:CW?’s desighation many un-served ‘areas -
will rernain. ‘CW’s network is.not interoperable with other widely used carriers. TW’s
coverage oaly benefits CW’s customers. ‘The PSC should reject CW’s application as it is
not in the public interest. . - .. ¢ LT ' e '

While CW represented itse!f as.:a Montana based company it is.owned ty out of
state entities; mainly Alta: When acompahy is owned by-experienced private equity - -
investors, its motive is to maximize profits quickly.. Mr, Foxman’s twg prior ventures -
were acquired andGW’-,iS.:hﬁthi‘i'dm’reless..irentme. As Mr. Foxman said one of his goals
1s a viable exit strategy, a PSC issue is-whether that is:an appropriate use of FUSFs.

The MTA said CW serves 77% of Montana using GSMT and therefore no -
customer of another carriercan roam orn CW’smetwork. Thus, 911 will not be available -
for use by customers of Verizon and Alltel.. The MTA adds that the requirements to be
designated an ETC are population based and CW already serves a substantial majority of
that population in the areas for which it seeks ETC status.” There is.-no relationship -
betweer the amount -of universal service (sic) CW will receive and service availability.

The MTA said CW’s services are comparable in quality and price to those available in

“ In Order No. 6812c, the PSC identified those statements in MTA’s brief that were
stricken. MTAs effort to supplement the record was disallowed and those statements do
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urban areas. The MTA notes that §214 of'the:“96 Act and §69-3-840(3) MICA govern
designations of ETCs in‘Montana, A cartier must satisfy’ ARM §38.5.3209 and the PSC
must consider the pubhc interest, ARM §38.5.3209.

The MTA’s argument includes niutherdus points, First, contrary to its suggestion
that the MTA must persuade the PSC that it has not satisfied the legal standard to grant its
application, CW has the burden of proof.. While po'inﬁng out the deficiencies in CW’s
application it is:CW and not the MTA that-has the burden of-persuesion. The MTA
suggests CW-said “data requests™are evidence; however Montana law compels adeguate
evidence: Thus, the PSC:should not-consider statements (e.g.; the number of tourisis that
use OV ’s network) in CW’s:brief as evidence if not admitted as svidence.

Second, the MTA said-CW -has urged the PSC to centinue feeding at the trough of
public subsidies:because everyone else is; The. MTA: adds this does not satisfy public -
interest standards. . While CW.argiies'it s not o' state’s-job to initiate change in the system
by denying ETC applications, the MTA sdid stateand federal laws and the FCC direct- -
PSCs to detetmine if designationsiafe in’thepublic.interest. Whereas:C'W holds that a $6
million increase to-the fund is miniscule, the MTA said it is poot.policy teiignore the - -
impact when there is o demonstrated offsetting benefit from designating wireless ETCs
in Montana, - For Mentaria’s tural areas the RS@is justified in limiting the number of
ETCs, to avoid threateriing-the sustainability oftthe. FUSF. Denial'of €W’s application is
consistent with the recommeéndations the FCC-received from theiFSIB to address issues
with growth in the FUST, including an interim high-cost support cap:-The PSC musy
consider the effect that designation and niainténance.of status will have on the FUSF.
(emphasis added) ‘The MTA :asserts CW said.thatits Montana investmiéats aredriven by
consumer demand; not universal service: The PSC should reject CW’s petition.

Third, CW’s technology platform does not work with other carriérs’ networks, but
does benefit out-of-state carriers whose:customers roam on CW’s Moritana network. -
Thus, the PSC must assess whether CW’§ application meets thie public interest criteria at
ARM §38.5.3210(3)(e) and (j). The MTA said CW'admits its platform is incompatible
with other networks in Montana and that its network wﬂl not increase emergency service

access for customers of other companies, such as Verizon and Alltel. Because CW

not appear in this summary of MTA’s January 8, 2008 Response Brief.
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provided no evidence that its network satisfiesithe publi;: interest tiie PSC should consider
if it is in the public interest to use FIJSFs to aid CW’s provision of services.

Fourth, the MTA asserts “white areas will remain white” since CW already covers
77% of Montana’s population along major traffic routes its proposed build out simply fills
in some gaps. Thus, the white areas in Montana will apparently go unserved once CW
completes its build out, but the FUSF will increase $6 million. The MTA asserts that CW
will achieve 98% population coverage by aggregating Qwest’s, BTC’s and 3RTC’s’
territories. See p.-16. That is, CW looked at the three study areas in the aggregate to reach
98%, an objective it can reach without any obligation te build-out to rural areas such as
Glendive, Wibaux and Sidney. CW already practically meets its coverage requirement in
Qwest’s service area and CW. has no plan to. build out to serve rural areas of Qwest’s
service area. While CW will not serve the most rural areas of Montana, 90% of its FUSF
support will derive from 3RTC’s service area, where it will receive $1,500/customer/year
for each handset sold. ST AN KERUSII L I U I

Whereas CW has 192 towers in Montana and needs 60 more to reach 98%6
coverage, it owns less than 10 towers, CW.:sold the vast majority, of the 131 tower sites it
acquired, proﬁqling considerable .gqpi@l infusion. The MTA adds that CW counts its
leased properties toward the FCC’s, huild-out requirement for licensed spectrum helders.
Nor does CW have the capital expense. of bulldmg towers_thatcit_!_doesinot'.—mm.- CW
counts its leased properties:to. meetthe ECC's build-out requirement.

Whereas CW said that once.it is designated an ETC it will construct facilities o~
expand its network, the MTA said CW presented no evidence as to. what it costs to
construct facilities or why FUSFs are needed. CW never indicated that, in the absence of
FUSFs, it would not bu11d out as it will with FUSFs, The MTA, added this assertion is not
based on any_cvi_dencv,é_l,'bu_t instead inferences that CW coverad with plausible deniability,
apparently because CW said it would build out in areas for which it does not seek ETC
designation. See pp. 18, 19. While CW said it could report the costs of new facilities, it
prefers to not do so as it gets the same éﬁpp(_)ft as thg: ILEC. Whereas CW :représents to
need FUSFs to build out the claim‘is nd,t substantiated znd cannot support its application.
There is no rationale to give CW $6 miltion to reach a few more people. As no evidence

exists that CW needs FUSFS, its application is not in the public interest.



