
DOCKET NO. D2007.2.18, ORDER NO. 6812d' 49

Fifth, .cW testified that since wireless service is a complement to wil'eline service,

its application should be granted; The MTA said CW maintains that when such a claim is

made by intervenors, it is factually incorrect,41NO requirement exists for FUSFs to fund

multiple providers especially ofcomplermlntary, and not competitive, services. CWalso

sa:d it provides a complementary service thads redundant. 'CW's attempt to characterize

its service as ,competiti'Ve under the '96 Actis inconsisteht with its admission that the

service is a complemerti and misconstrues the purpose ofthe 196 Act. In contrast to

Sections mf251; 252 and 271, Sections ~~254 or 214 dd notstafe't!lat FUSPs are intended

to subsidize intermodal'servicein rural areas. Wherell~the '96AcfrequiresPSCs to apply

a higher public interest staildard'in considering deSignations in~al areas there is no

public interest demand to' grant CWs aWlication.1'liefvITA interprets Section ~214 to

mean artificial competition is nbt· always ilitlie phbIie interestfof are~s served by rural

telephdne companies;' .cWlS appliCatidhis not iIl the public'iftteibStbecause it does not

promote competition as it only is complementary service. ,(

Sixth, the MIlAbold!; that sillcc CWhaSaIJ:eady built its ri~twork' arid ~el1s service

it does not need FUSFs.FUSFs are,'not'tCr 'ensure the' fihancial 'pt6fits for private equity

partnerships. There,is !loevidehce that deSigll.atingtriultipleETCs enliances'phone'

serviceor'penetratioriIThe'M'rA cItes a Ctiteri6rtstudy1:lhlt the'MTA 'alleged to Show

that most CETCs alIeady service the rarg~ihlljoritY'(}f their ruill.1cusioine'fsbefore beIng

designated as CETCs:"The MTAsaid this\vrn.ild'be tI1Cicase'in'this iniita'nce given 3RTC,

BTC, Verizon Wireless,: Alltel lind ChiitdoRll1ready serve )Dostall ofili'e areas f6r which

CW proposes to reCeive FUSFS; ,Absent llcorierete shoWing thaf penetration'\vill increase

cW's applicationsh6tiltfbe:Crenied.' ' I ," • "

Seventh,'asfor cW's argnmentthatitsapplication must be'granted because all

prior ETC applications have been ptell, llie MT'A responded that iftrue, the PSC

41 CW's brief said: "The MCC'slIIldthe MTA's claimsthat wireless service is rechmdllIlt
have already been rejected by tIiis Commissi~n.' Both the MCC'and the MTA claim that
Chinook's Application should be rejectecLon the grounds that wireless service is
unnecessary because the service areas in question are already completely 'covered' by the
landline ETCs that serve them. They further claim that Wireless is simply a complement
to the wireline service. Thesil claims are factually incorrect and have alIeady been
rejected by the Commission and should be rejected again." (emphasis added)
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should then do away with its rules and the, application process. No~ is there need for. :."', '.. " " - ': .... '. ',,'

federal and state laws. Section §214 and §6~c3-840 MCA. The PSC's rules require that

e~.ch application be a fact specific detennination.,ARM §38.5.3203. Applf..ng the facts.. .. : -

presented by CW to the law, nQt its assertions, the PSC,must deny CW's application., . " '.., . '- ." ,

In conclusion, t\1e MTA does not dispute that wireless service offers public

benefits, however social and economic benefits are not the issue. The issue is one of need.

CW has not shown need for FUSFs. CW has,failed to offer credible evidence and it has

not carried its burden of prOof. CW's application should bedel)ied.

Chinook Reply Brief

In its reply b~effiled ?n J!Ul:ua,ry 17, 20Q~ CW ~~eJiis to have. met its burden of;

proof adding that it~ application is. 4i th~ public intere~t., CW,al~q oPl?,o~e~ BTC's filing

requirement proposal" J!1e following s~flfUies cW's reply brtif.c9mments.,

CW said its applic<ltioJl, testi~on~ap.9 dabl resP9nses; as ~~zed.in its

opening brief, satisfied the PSC's ETC rules. CW has demonsqat~Mls '<lI.pability to,

provide the s}lpported seJYi()tJs~vaill'lpletp ~l.customersp\a1Qnga ~eJa;;pn!lblerequest for

service. Conqaryto the MeC's claim, C,W)vil! m~t Sl1ch req~~sts;usin,g its own
• - ".,' . • ' 'c." . " .. '.' ..., _"" I ..:, t - i ,.I -'.." ,

facilities, resale when lJ,ecessary or ot1ler, pll,friers~ faci!i,ties. ,When ,dpiug.so. ,it will follow
", , ," ,., ,-. : . .. -': :'.'" '," , ' ' .. ..•. ".' .. .. -, .- , .. ,

the FCC's 6-steRproces~. :~ i

CW did satisfy t\1ePSC's,public inte~est considerations. ,CW cqmmits to use
;' .. -'." ,: .... " .. ':' -:', , .. , ' .. , '-, ,," " .. , .

FUSFs to expand its coverage tp serve.unserved ,and underserv¢d areas to achieye 98%. " ",' .. -' ", -, ",-." ," ': .

coverage. CW is not looking for free money and has affinned its cOl)lmitment to use

FUSFs to serve rural Mol1tl.y1a cons~ers\Vith services and rates that are rel\Sonably
• ,: .. " '. , ......'.:. , " < . '.,

comparable to those ayaila1?le in urban llIeas. Cvv also dem911strated that approval of its
l ., ...,.'., -i'.

applicfltion will enhance public safety. It lI1so increases: economic growth, jobs, business
I.. . ~ "..:,' • ... ;.. '." , " ", . " :'-""', _ ;

opportunities and cOIllpetitive clloice. Hell1th,and safety benefits incltlde I'mergency
,Ii" C:'''',' , ' . •. "

response in areas where CW has the on,ly wireless network. CW's. designation will not
" . . .; •. ' .-.' , r o · • '

significantly burden the FUSF: and it will advance the principles set forth by Congress, the
, .:' <

FCC and the PSC.

As for the MCC's claim that CW did not quantifY benefits, in its opening briefCW

demonstrated a faulty legal st!mdard in the MCC's argument, a st!mdard the FCC and the
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FSJB have refused to adopt. CW has demonstrated the nmnerous and substantial benefits

of its designation. CW has made the same shbWing tile PSC has required ofprior

applicants. As for the MCC's interest in quantifiedbenefits~CW did not mathematically

quantify the benefits associated with its designation as no such evidence is requited or

possible. CW asks, for example, what the value Is of1l1ife s~ved by a roadside 911

cellular phone call?

CW IS not asking the PSC, as the MTA dlaims, to gratit itS application just because

it has granted other appl1catloris. CW is asking for the PSC's approval. CW hears from

customers of how services to more rural areas would benefit them. After having reviewed

PSC orders for prior ETC applications, CW said its application is not unusual. CW said

it is anticompetitive fot WireHne 'compaMes to seek 'to deny 6tie paiticipant (CW) such

benefits. As for the burden ofproof;CW asserts that when it introduces statements and

facts the PSC must accept thelll as true'abs~ritcbunterViriling evidence another party
presents. Thus, the MIA's uiISupp6rtedstatbniehiSinits briefcatin6tovercoIhe sworn

testimonythat is in the redard. '" ' ' ".

ew asserts the MeC lias ifbtprdpefiydefmed oTapplledits novel 'Cream

skinuniitgeoncept.Seep:'4.· The psc'h~ al~i> saidtIiat'afi ETC applicim.tbamiot be

forced to proVilie serike beyondthat'inari'appti6ttion: Not coi.!1d anycofupetitlve carrier

build a terrestrial network that serves 98% of the population ofMbhtarmWithin fi'v~ years.

Absent the 9g% w1thIDfivey~arsstahdaici, CW wbilld:likely'hil~em.ade a ;nore ~xpansive

designation request. If the Mce*artts a stateWide designanoi(it shoutd'seek to elilninate

the 98% requiremtlIit. 0',;,' '.' :

_, '. .: _ I. ')', ,i' :' _, ",., , __ ,'," " ( '.' .

CW makes six points in asserting to have demonstrated approval of its application
. I ,,- ,

is in the public interest. Flrst, by approYing its application CWcanextendits networkto

cover 98% cifthe consmners located in. each serVice area. Seep. 5. CW fmdstb.e MTA

brief to be riddled with inconSistencies. The MTA's claim that CW's investment plans are

the same with or without PUSh is not supported by any record evidence. CW testified

that it could serve 75% ofthe population without any flUSFs but that because it is

uneconomic it would not build out further without FUSFs. CW needs FUSFs to complete

its build out. To reach 98% will require CW it to expandto smaller, more rural and higher

cost areas of the Qwest, BTC and 3RTC territories. See p: 6.
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Contrary to the MTA's representation, CW's build.outplans in its application

demonstrate how it will use FUSFs to benefitrural Montana consumers in each of the

three service areas and not for the aggregated areas as the MTA suggests, Ifdesignated,

CW intends in 2008 to use FUSFs to serve: I) areas along Highway 200 between Great,

Falls and Missoula, 2) areas along Highway 89 south of Livingston, 3) areas between

Billings and Great Palls, 4) the West Glacier exchange that ties into the Browning

exchange, 5) Seeley Lake and, 6) north along Highway 83 intoBTC's Condon exchange.

If granted ETC statu,s, CW will also build out to serve BTC's Alberton and Avon

exchanges, Qwest'sHelenaand Anaconda exchanges and 3RTC's Lima, Power and

Highwood exchanges. CW's bl,lild out plans did not show its entire expansion plans, as

the MTA ruggests; but rather the,fiTIlt year plan.. Whereas CW will deploy 13 more cell

sites in 2008 without FlJSFs, it will deploy an,additiona!25 to 40 cel! cites with FUSFs.

~ee p. 7 CW'~ 5"year build out plan exceeds the,"fillin the.gap"investrnent in the

MTA's claim. CW will address m~ywsen<:tl<iareas within and "white areas" mentioned

in hearing, ,

CW commits to file with the PSC reports of its year 2 through 5 build out plans.

The PSC is fully empowered to ensure CW uses its support proptlrly;and it may always

refiIse to recertifyCW.The MTA's Pl:QPosal to deny CETC&~r.dit:gto compete against

subsidized ILECs,~ould erect ,an tm!awfulentry barrier. J'Q:requireCW to build a·

network in advance of~ceiyingFUSFswould expO&e CW to,uureasonable risk. See p. 8.

The MTA cites no legal support for its claim that the PSC should consider if CW

owns or leases towers ,-- implying that the common industry practice to lease tower space

should not cowt towards CW's build out. In its opening·briefCW.saicl it will construct

build-t<:>-suit towers. CWwill also lel'lSe pre_existing towers. 'The MTAignored the

substantial cost to lease towers and that CWowns transmitting, equipment on each tower.

CW incurs added costs to place antennas; for architectural and engineering work, etc., at

each tower. See p. 9. CW adds that leasing, rather than constructing, a new tower assists

CW in expanding its network in a cost effective manner. As tower sharing saves funds it

should be encouraged, just as competitive landline carriers sh>.rre facilities. CW adds that

it is hard to wderstand the issue the MTA raised as it is not a criterion to be an ETC.

Second, contrary to the MTA's claim, CW's designation will not render the FUSF
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unsustainabl~. Th~ MTAcompletely failed'to,explain how designating CW could threaten

the sustainabilifyofthe,FUSK CW'atldsthe FCC is addreSsing FUSF size issl<es. See p.

10, CW said the very conditions the pGllcymakers clilim; thatthe FUSF would become

unsustainable, have not come to pass as a.lle'gedbythe'MtA:to support its claim.- The

percentage contribution has :decfined from 1L7%'in'2007 to 10.2%; The $6 million that

CW could intheOly drawiS<farless thah 1% tifthe FUSF.Nor will Montana'swireline

carriers lose moiiey when(CWdraws FUSEs. -Il-veh·ifthe FCCadoptS changes to the

FUSF mechanism, CW is entitled to have its applicatiolr processed under the rUles in

effect when it filed. CW'adds that the desigrtatlon'ofinultipleCETCs; which is only in

Qwest's area,will:not m.cl'eaSethet6tal amount of'supporl for 'a given number of

customers in a given geogtapmoarea/ CETes ,only redeive'support if they get a customer.

Thus, if an area has 100 custdmers', there-are l<OO-mUtsOf sup~brtavailable, which cannot

increase no matter how manY'CElfCsareidtlSigrtatedA;ee' p. 'I:FWith the FCC's policy,

ILECs will receive the fiamefevel ofsUPj)(ji't1@veh ifiheyno Ibtigdr 'Serve the customer

that contributes to the increase in tota.! support; support that ILEC's attempt to protect by

keeping competitors at bay. 'T - :' '-l;;~ _', ,fi:;' ;r· i ,r:

CW cites!aNebras*t PSCotder invd"mg liie1inpact 6fdesignatilig multiple

ETCs. The cited ordersuggesis'thatwtrelide!~has·th"e<iUa1itYo'fHemga substitute

in this instance: When:oomplUlies havingdiffertm:tteofu16Iogy'ahl:h:apill';ilities branch out

from different areas, thcNebraskii PSCexpected ev~;greatefpUBil.c benefits. Se~ pp. 11
12. CW adds, however, that irl'the!case ofBTe:'alld<3RTC;tMre-areho cEtes. Thus, the

MTA's true motive is anti"oompetitive: ehtrY byii &1inpetitive carrier that'will benefit the

citizens living all.dworkingiirthose areas." ._,. '''', :,;T ." j :,,', 7F·)

Third, CW asserts its services:atc·neithettetknida.ti.t'ridT complementary. See pp.'

12-14. CW adds thatthe MTA mischaracteri:kd CW'sOiairilWherein Itagteed-that

wireless service may becomplemetitary'toWlteliheservice. ill citIDgthe' PSC's Triangle

case crder (No. 6723b;~15), CW said WirelesS serVice itl'not lJompletely' redundant and

complementary of wireline setvice as the seIViee areas-in questioli areoot, as theMTA

claimed, completely covered by the landlme ETCs.

Fourth, while claiming competition is not a(Stated purpose ofSection §§254 or

214, the MTA failed to take into accountforthe'96 Act and the implementing FCC
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"" ,1

orders. See pp. 14"15. CW said promoting .I;ompetitionis,as set forth in the preamble, the

central purpose of the. :96 Act. Congress directei the FCC to. adapt Uliversal service

mechanisms to work with competition. As the 5th Circuit Court has found, the primary

purpose of the '96 Act is to herald and realiz~ a new era of competition while cdntinuing

to pursue the goal ofuniversal service.
42

As for the MTA's claim that the competition the

FUSF promotesis artificial, CW responded that monopoly service is artifiCial in that

legacy support mechanisms have created entrJ'barriers. Thus, the MfA's fourth claim is

contrary to the '96 Act

Fifth, MTA's claim that CW is owned by oUl"of-state interests rnischaracterizes

CW's financial motives. In'addition, ownership is beyond the scope ofthe inquiry. See

pp. 15-16. The MTA also makes incorrect factual assertions. l11e MTA's statementthat

CW acquired assets from Dobson inOklahoma and TexasiIltrodccc:l extra-record

evidence which should be stricken,4~ CWliSserts't1lat no federal statute, no FCC rule nor

". PSC rule makes aWIiership statusriil€Minttothe issue ofETCdesigriation: Nor did the

MTA cite any case law in'support of itsllrgwrtent If ilie M'I'A'saig'ument had rehivance,

CW questions whether Alltel or Qwest would still have ETC status in Montana. CW's

counsel has not seen any state or FCC'caSethat pennitted the consideration of such an

issue in an ETC Case. The MTA's atteitJ.jiftb.create a newpUblidinterest standaid should

be rejected. '. . ' "', . ,.

Sixth,. whereas the MTA assettsthlitthe r,uolicis not serVed by CW's GSMTas

their phones are not usable; CW said its platfonricompties with the PSG's rules and is no

basis to reject CW's application. See pp.16'-11. ThePSC'sETC'fulesrequire, and CW

has demonstrated, that its technology platfortn is compatible with broadband and other

advanced services. tW's network servest~nsofthousands ofMontana subscribers.

Tens 'If millions of GSM subscribers afAT&T's network will be able to use their phones

in Montana. To provide Montana's subscribers with technolOgic choice is a critical

component ofthe public interest that the MTA failed to acknowledge. The MTA

42 CW said the Alenco v. FCC case involved an unsuccessful lawsuit against the FCC
seeking to interpret the'96 Actto insulate carriers from competition.

43 See Footnote 40, supra.
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mischaracterized the record when stating thatCW operates the only GSMT as Allte! also

operates a GSM netVlork in Montana but doeS not sell-commercial service on that

network.

CW opposed BTC's proposed filing requirements. See pp. 17-19. BTC's brief

suggests requiringCW toJUe subscriber line counts with the PSClIl'ld make the same

available to competitor~. CW's objections follow. ,First; rio61het ETC is required to file

such information. Second, BTC made no case as to'.why thisinfurn1atio'1'1 must' be:filed

with the PSC or why competitors should have access. This is simply an effort to get:CW

to provide competitively sllnsitive information that wHI provide' a1t anti-competitive

advantage" Line countda~is highly proprietary.as it is competitively sensitive.• The'data

will be provided to USAC who may audit the submissions. If requitred, CW will provide

the PSC. data but wiUnot provide it to. competitril'll.even with a protective order. Given the

USAC's expertist)~dpiVerllig..lJ.tthere is J;!.Q need t,o submitfuis.data to. the PSC." If the

PSC requires \his;IDfoqt).ation"C\Vreql,lesWJ~t:itibe cordfllQfdQtHot PSC,!ltaffuse lilid

not I'Jovidedto carriers, pri~eir EepreSe!1t8,tiYll~.IJ~en(\lflderIlcPl'liteetiveQ!der .

• I

_;'" .PublicCnmments,· :,l·t;",.,·

As part o,ftht; ~trative record"nl!b,Hc,~Q.Ul1!;lp.ts were filed in siJpport of

CW's petition, some ofwhich are contained in hearing Exhibit G. TR 163 These

commentsgt)nt;rallyassel\t' that improvt)d ~dex;p!!-flde9 .wi.reli1s:s S'ervioe Will'PFovide

public safety and PVblic,convenience ben.ej;it,s.;:,First'; !¥e1l0wstone.County's Mn James L.

Kraft, Director of,Emet;gency;and General ~ery,ictls, co111,mentedlthilt CW is a viable'

telecommunicatio11&C~I inthe Billings art)a~ thr\lllghom:Montanlt ,.His office

supports any effort. CW;!)lakes to deplqy equip~Atthatmllklls'<Ce\ilular voice and data

calls, including 911 calls, availl\bleto J;'U!al are!\S.:Re.beHeves. CW;Shouldhave access to

funds to expand its cel,lular service and that dQing,SQ is inth~.public inteJ'eSt. Second,

Chouteau County's M~, Linda Williams Disaster lllld Emergency Services 'Coordinator

filed in support of designating CW as an ETC. She would like CW to use funds to expand

the availability of affordable cellular services including 911 services as it is in the public

interest to do so. Third, the Great Falls Public Library's director Mr.Jirn Heckel notes

that CW provides as a public service the library's bookmobile with free wireless service.
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He supports designating CW as an FTC;wthat it can expand on the availability of cellular

services, including 911 services. Fqurth, Mr. Dick King ofthe Missoula Area Economic

Development Corporation commented in support ofCW's application as CWcommits to

meet the need for additional cell tcwers in rural areas ofMontana for public safety,

convenience and economic. development Fifth, the Board of Commissioners for Cascade

County ftled in support of CW's application as it will serve to satisfY the need for

additional cell towers in,rural arel!S ofth~ county and wil~e~t: public safety and

provide for economic develqpment Sixtn, the HiH.CO/lllty Commission supports CW's

petition as it will address the need fo~ additional ce~l towers.public safety and .

convenience and economic,development. Seventh,the Pqndenl' County COmInission

voted to give unani.'P,ous support fnr CWls desigp.lltion/ls an ETC as the cotmty needs

additional cell towers. CW's design(itionwill .,lse,ej1hance.publicsafety and,provide for

economic development Eighth, the TetoI', C\ljJ1lty ~()l!1'd pfCQUli1ty;Commissioners lends

its support for CW's desi~!j.tiona~ an ETC, .Ninth. the·,MadistmCounty

TelecomplUoications ComtnittellChaiTI!i~n Mr. S~ptt PaynQ supportsCW's designation as

it provides better cell'.l!ar. service. in Ml¥!isnn Coun:tY ani;l.willaddress. public safety and

economic developmf'nt I:!eeds. Te,ntlqh!-,B~ltteLocal Development',Corporation's

Executive Director Mr. {im SI¥itham filed £n RlJpport ofCW's wtjtion as there is need f'Jr

additional cell towers for public safety 'll',;!p.conomic developmen~. Eleventh, Mr. Ken

Homes a school bus driver that re$ideson the ,Faictield Bench filed in support of CW's

petition as it serves to provide improved safety for school kids. He adds that there are

areas ofpoor or noco:v-erage that need to be' irr.proved.Finally, Mr. Evan Barrett ofthe

Governor's Office askedtilePSC tclockpositively onCW's request to be designated an

ETC. He notes thatrurclporeonsofMontanall.eed additional cell towers for public safety

and convenience and business 8nd econolnlcdevelopmt:nt reasoIts.

Findia~ of Fact

The PSC's decision will, in part, b!Jow the structure ofprior ETC decisions.

There are, however, aspects of CW's petition that distinguish it from any prior ETC

petitions. CW's application is the first to seek designation as a competitive ETC in areas

served by both a non-rural and rural carriers. CW's application also mises issues
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involving; wireless technology, service sttbiftitution arid disaggregation. As a result; the

PSC's decision necessanly dIffers from those in prior decisions.

The parties have pOlarized views on whether the PSC should graot, and under what

conditions it should grant,CW's ETC petition. The MCC, BTC and the MTA all oppose

CW's designation as M'ETC. Most oftheir concerns involve whether CW's petition is in

the public interest.

The PSC lias preViously grainted-the petitions of other carriers for designation as

ETCs in the three 1mderlying ILEC serVice areas! Both aWireless and a wireline CETC

are designated in certau{ofQwest's exchaIl.ges.The PSC has not de~ignated a CETC in

either of BTC's or 3RTC~s study areas. Those prior decisiotls ahd circumstances do not

necessarily COBStrliin tllePSC'sdecisiotis on CW's'petition. The PSC's decisions inthls

docket will not necessarily set a precedent for how the 'psC may decide any :future ETC

petition. Each I3TCpetition~isjudged on its·oWnm~rit~.

The following .(Jecisionswil, addr~ss, i1i iurtt, severalfssues: wb:~ther CW'iJffer~

the suppOrted se!'\'ices;'whether'CW willltdvertiseth~ 'availabillfYof sricli~ervibesusing

media ofgend:aHiistribtitiotl;and whetherCW haHatisfiedthe'pubiic interest ",'

requireinentll.Another issue wil1 involve' tlhetePbrtirig'of da'tiifur disaggregaied areas.

The PSC wiWexplain beloW why it grlti:lts'CW".gETC'de~igrtatidnpetitron. EWhas

satisfied to th~,psc~s ,ilatlsfabtlon therequihitn"enlS'necessarYiiJbe desigriated an ETC,

including those in the PSC's tufes ARM3S:S:3206 ei'seq. ."

',"

Offers Supported Servkes .Section.§214 of the '96Act imd theiFCC's rules require an

ETC to offer the sJlpported setl~.kes by means, 9f its 'own facilities or a combination of its

own facilities and Uu:,r¢ilale'of liIiOtheD'CarrieJ'sflicilities. CW has asserted that it

provides the services supported.by FUSFs. ow will do so by.use of its own facilities or

by a combination ofusing its facilities and the resale of another carrier's services.

Although not required, if it ever is asked to.pntvide equal access, CW commits to do so.

The MCC tlIised qoncems that appear to asso9iatewith iliis requirement. In its

January S, 200S answer,brief~ the,MCC said that whereas CW stated it will not use resale

or the facilities ofanother carrier to serve the entire study area its application said it

would, The MCC also asserts that because CW has no plans to use another carrier's
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)' . ,<

facilities to satisfy a customer request, itsapplication ispotin th~public interest as an

ETC must fulfill all reasonable service requests in the study area.

First, the PSC finds that CW did make .similar commitments in both its application
,.. '" ,

and the direct testimony ofits witness Mr. Monroe. See p. 9 &.27. CW does not intend to

use resale, butwill ifnecessarY. The PSC ~l.so finds that CW I).eed not use resale to be

designated an ETC. Nor m~t CW have a plan to use another carrier's fadlities..The PI3C

would add that CW is not the only candidate ETC to have expressed unwillingness to use

resale. See Order 6723a.

Second, some of the facilities that CW asserts to own include:. the switch, ba5e
.. .. ;, ':' , .," ..

stations, repeaters, antennas, lines, tower top llI!lplifiers, voice .mail servers, network, ." " .' \ " .. ,.. ...... .. , .. "

monitoring system and other cell site equjpment such as geperators.DR PSC -009(a)

Therefore, the PSC frods that 2w has suffiCient owne~ship interest t~ satisfy the .

requirements in Sectio~ §214 ofthe:96 A~t ~iven'~tby ''f~cilities''theFCC means any
, .. ; '; _".. ;':' 1:,' ':;', ,): ,',' ;-j" .;. i", ' "

physical components ofthe telecommunications network used to transmit and route
<' ..',,:~ .1:' .. ':', .. :~L:"'i'> :< "t,' ""." ,I', ..

supported services, irrespective of the technology the..carrier used.
;, ..; , ,;~ "~ '.'-'.' "_ .\ r,,,:.;: »', ' ;,'; '): r i"" .. ,'

Third, and related, there emerged some conCern an4 discussion on the ownership
.: . .'.-~.~ '~'<'-)": ",' ,)" 'j ,'.; l' . ,> .; .'"J \," .; '" .. '.

of towers. See TR 38-51 and 120-125. CW said that in order to achieve 98% coverage it
- , ','-,' :},.>: ',' " " "" ~

will likely need 60 more towers, in addition to ~e existing roughly 192 towers. CW
:,' ""'< " ~ ,')~',' ;~<>;;;' "l .' ,,;,,~",; (~; '.'" ••

asserts to own less than 10 towers and often times will collocate transmitters on towers .
.. ;_';:-{V'(~(.j -'t' '\': ._-,

that others own. CW, however, incurs, leiiSe costs that it regards as capital expenses. A~
I - -. '. 1 _~: ',;- -'j' '-J' . ,

Mr. Foxman explained, cell companies d~ n~t;typicallybuild towers but instead rely. on an

independentcompany from which f~cilities~~ leased. CW testified to havebuild-to-suit
'~.. .' , . '''.' ' ", " , '

, '...,. ,-,

towers constructed in partnership with Global Tower Partners. By means ofleases CW

can also achieve greater coverage than it would otherwise achieve had it built and owned. , .

towers.

The psc finds that CW has satisfied this initial reqcirern~nt to offer supported
r '" \" .

services by means of its own facilities or by use of its own and other carriers' facilities.. .
CW satisfied this requirement for the areas served by each of Qwest, BTC and 3RTC.

Advertising In both its application and in the direct testimony ofMr. Monroe, CW

committed to advertise the supported services and charges using media of general
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I /

distribution. CW's methodof advertisin~fuay usenewspap~rs, magazines, direct mailing,

public exhibits and displays, billlnsercl a.ri.d't~lephonedirectories. CW said it will

advertise the availability of Lifeline lind Linkup ben~fits, reaching out t~ community

health, welfate, and employment offices toprovide information to those people most

likely to qualify fot tifelin~ and LinkUp. The PSC fmd~ CW's ~6mmitment to satisfy

this requirement foithe areas served by Q~est; eTC and 3RTc.

Public Interest The public interest standard requires the PSC to consider whether CW
,. '. t:, . " . . ,. -0, '.' ':'. ,:' ,', :', ". f.,. .,'" . ",

complies with Section'§214 of the '96 Act, the factors set out in ARM 38.5.3210, and any

addiiional iequirementsthe PSCestabii~hesinthis~rder. Foremos(aIllong'th~public
,,'; ',; (',' . '. ~,\I- ..·:1', ... :.:~. ':44'::',· ~:! . :',

interest considerations is Section §214(e)(1) of the '96 Act. This section requires the
<" "r. . _ ,-'< ..,:' ,'; , .. , > :-. ..I .",." _ ' ,'- ,

PSC to designate 'ittieast one additional common carrier as an ETC in areas served by
'. ,:. ,'_~. ,';' ,.-; .',j \"-. i,~ i.,! \ ,::'\ '.... : ',' ,',', '. . ;->.

other than rural telephone companies so 100ig as that carrier satisfies the above two noted
. ":;"L 'l"","'C),_~,;~,~,'~:;',,:;~~,\" r._ ,,~'" ':, :". ,'::.l " '; "::'1-

requirements. In the case ofrural telephone companies, thePSC may designate an
,.,: ~ '::v'<:, ':} ". ,JI T"rrl:' :;,' .,::. ;""'-,: ' ;

additional common carrier as an ETC if the same requirements !U'e met. In either case, an
':' "~.' ,- ,---:.,1) _:' . , .. .' '<;" :1j(:;, ,,",.,' i·'-J ,'" 'i ::',',' '. i, ,; 'i

ETC designatiorimust'be in the pubiic interest: The pst's rules set f(lIth other public
. . .', 'f':' "'.:'. "" "," 'J ,; :".' ,'; "r", \. '" ,. ,', ' '.:: i '

interest factors that must be considered. .
.,-,.' {'J""", I'," ,",; / .Jr';' '.1'1~v! :~~';"'., "'. ,: 'i ..,

The MCCconc!udes that CW's designation is not in the public interest because
,,::";:".'.-'; ;,'j': i,'i.:, q:- r:',:,',\-, ,;",~",:" ,l I' ~',:.:::;: ,,'f _.~ ~ , ,", ' :'

CW could not quantifYit single rural or non-rural benefit. The MTA said that ConWess
, .' '" ,',,' '.,':, ~., ""~>: "r ':,':", ',:, .' J f . "": C

established a liigh~r standard for ETC design'ations i~ rur8I ar~as. The MTA does !lot
c': lot;: C'.;, <, ',' :•..•.;" .!,~C:; '-'.':',' .'" '1:: I.. :<: ';

believe that it is in the public interest to designate CW as an ETC. In the following, the
" . . : ,', ,,:', ,,;~~, :~;;i"'; ", 1 "

PSC will address why designating CW as an ETC is in the public interest.
j .", ' ,

,'; .. ,'; • ,"1. ; ',"

: . ' :.... I,. '. . .'.,;- I :: - ',', ' ,

Wireless Techiiololiv The wireless technology that CW intends to use is GSMT. In its

January 8, 2008 answer brief, the MCC argued that the PSC should consider that CW's

GSMT is incompatible with the iechn~io~'ili~tother wb:eless c~~rs use in Montana. A
,-, ",,'" ','. '. .,,' , .

wireless customer cannot use a CWwireless telephone unless it is in range of a CW tower.
, .

44 The FCC's March 17, 2005, Report and Order (FCC 05-46,CC 96-45) adopted
mandatory minimum requirements for ETC designations that are subject to § 214(e)(6)
proceedings. These requirements are, however, optional recommendations that the FCC
urged states to adopt.
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Likewise, another carrier'stelephone Calm01>connect to CW's facilities. The MCC further

adds that CW's build out wiU only benefit companies thatdeploy GSMT i.e., its

customers and customers ofAT&T, T-Mobileetc., ofwhichCW alone serves Montana.

The MeC said that this stronglydiminishes CW's claim thatits expansion enhan:;es

health and safety etc., benefits. In its January 8, 2008 response brief the MTA asserts that

CW's coverage only benefits CW's customers and no cu.stomerof another carriercim

roam oil. CW's network.

The PSC disagrees with arguments that becaUse CW's GSMT is not the same

technology that other wireless carriers use thatCW's designatiOn as ail. ETC is not in the

public interest. First, just because other wireless 'carriers iIse CDMA (See Footnote No.

II), it does not follow that GSMT is incompatible. The logical converse oithe MCC's

argument is the technology that other carriers use is incompatiblewith CW's GSMT. '

Second, by means of GSM'!'; CW is willing to build out,intiHlreas df BTC's, 3RTC's and

Qwest's exchanges to provide service tbrural, cOfisunlers. As eVident from adozen public

comments filed in,supportof CW',s,petition there is need foiincreBsed Wireless coverage.

For those customersvyhoreside in areass.ervlildby Qwest,'ElTCmid3RTC CW's presence

will have benefits as eVidencoo'by,these'publie comments. That these benefits are not

quantified is immaterial. To require CW to quantify such benefits would impose Ii

different standard on CWthan has been ilnPoS"ed'onfue ot:m!r·ET0'sin MOIitanil: Third,

while the MCc.appears,te have'overI60ked'the fact it is also/evIdent fi':om AlItel's(:t/kIa

Western Wireless) ETC designation that it accommodates GSMT. See D2003 .1.14, Order

No. 6492a, Footnote Number 7. In his rebUttal, CW'sMr.'Foxman statedcthat another

carrier makes GSMT available in Montana for roaming putposes. CW's reply brief

asserts that MTA mischaracterized the record in· this regard. The wireless customers of

other carriers, including tourists that uSe GSMT, wiU also be able to roam on CW's

network. Therefore, the PSC finds CW's application of GSMT to have benefits that make

its designation in the public interest for each of Qwest' s, 3RTC's and BTC's service areas.

Carrier of Last Resort The MCC held that CW has no plan to handle its COLR

obligation. The MCC adds that CW proVided no network detail on whether it has

sufficient capacity or how it would serve the market ifother carriers left. In its December



DOCKET NO. D2007.2.18, ORDER NO. 6812d 61

7, 2007 openmg brjyf CWcommits, to meet its €OLKobligations if ever required.

The PSCijrjds that OW's commitment to meet COLR obligations will suffice. No

other ETC has had to file a specific.planto meetits COLR obligations. "If and when such

an obligation emerges, the PSC wilL have advance notice,to prepare fod:he eventuality.

Service Areas and Cream Skimming, There;are issues ilivolvmgthe service areas that

CW will serve. The issue of cream skimming is addressed here aild others will be " ,

addres~ed late],:.. TheMeChasheldthatOW is.engaging increamskirnming because it

will not serve.Jihe entire state" lnstead, CW wiltonly serve the higher density more,

profitable;: areas..The MCe heldJhis must be considered as the fCC mandates the major

trading area for local calling apd.compeilsatiqR mwirelessis not in most cases' a .

substitU,te. The, MTA" ill c;iting studies that Criterion performed/asserts that most CETCs

already serve the,large majotity'oftheir;~sus.tomers prior to being designated as"

ETCs. The MTAal/Kll;iteg,·~AT&];,study asserting that perietratioh"hasnotineceased

much while.tht;,FUSF:iuls, ,1;hy M:rAsaid.m itsilan1pl1"Y8, 200iresponse brief.that with

the $6 miHion subsidy OW,wil.l~o,whatit'hastdream!y crone by lSimpl~"filling.msome gaps

along trafficromes.·"Thus"fue ''wbiteareas winj1"llmamwJ!lite\l'bnce£W~ompletesits

Tlje PSC disagrees ;witllthe'MCc;,'s.aHegation!that'becatiseCW fails to commit to

serve the entiJe,state thatCW"iscream skimming:·:>Ifthe:MC(l)'s·criticis,m had merit, it'

wouldappeartll ap£IY':Vith eqUll1ioICetoAllteliwhb is>a C&TO.\ Nowevetthe allegation

is not valid., ;ThePSC didnotcondition Alltel',g!1"eceipt ofFUSFsupoll'oavetage of the

entire state ofMontana. The.PSCfI1l.ds"as ~xplained later,ihat CW intist serve' all of

Qwest's wirecellters,.jn addition to semng the entire rstudy areas·of3RTC and'BTC.

This obligation exce;:eds the requirement t!la'tthe'PSCimposed oll:A1ltelas a condition of

its designation. ToconditionCW's designation upbn'itsservrng.the'entire state would

certainly cause CW to abandon this ETC,petition., Suoh a 'condition'is not sound and

would not advance the universal service goals set forth in Section §254 ofthe '96 Act.

The PSC fu).ds the,economic study that MTA cites to not bear on the commitment

CW has made. CW does not now cover all oithe customer populations of Qwest, BTC

and 3RTC, but it commits to achieve 98% coverage with FUSFs. The MTA suggests
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there are multiple wireless carriers already serving the areas of 3RTC and BTC, but

provided no evidence in support. In ('Ol1trast, CW's reply briefiisted unserved or

underserved areas that it will serve :fit is designated <Jl ETC. ThePSC finds that the

public interest is served by using FUSFs to achieve greater wireless penetration into these

rural areas ofMontana.

The MTA cites anoth'::r (AT&T) study that appears to fma no significant increase

in penetration while the FUSF has increased. ThePSC finds that the metric fer penetration

upon which that study is apparently based mus'; De flawl".d. In the past30 years· or 30 the

wireless industry has grown. from essentially a greenfield to a market sectm whose line

counts now exceed that of the "meline ~'ll'riers. Yet, acanrwng to t!l.e AT&T study that

the MTA ~ites, penetration has not significantly increa.":ed. According to the MCC

penetration isactuejly decreasing. TI:, lSI. Sotne~llb.gis alliss with the metric that

AT&T appears to have 1,lsed. ~ PSG finns, that for puLlic health and safety reasons the

designation of wireless c!lTrierstbat actllally .C0V~! larger geogmphicareas thana wireiine

carrier ('·an coy!"r is in the .public interest..

There is anothe~possibl!) fla,,; appanent;n the resuJ.ts·l)fthe (!_T&T) study thlit the

MTA appears to endorse..The MT.'Lwould llpFear tl'expect an inverse relationship

between density and cost to serve, an expectation the PSC finds illogieil1. Wireless

carriers should be expected to first see1:toserve higherd:nsityarcas, followed by low

density areas.. As carriers make. Woad.J·!nfo less and less dense~y I=opulated areas the cost

to do so should, other things being c1Ut',l,irclease. It would Wa gross interpretation of

the' 96 Act to conclude that becau3c tbeFtJSF irrcreastxl overtime and one measure'of

penetration has not, fu\\t the g'lals ofs§:;:54 o(the. '96 Act a..-e not being achieved. TIle

metric for penetrl'\tion ~hOuld not b", astatic concept giventecimologic l\clvanccs that

enable the offering of advanced services.

Therefore, the PSC does not agr'ee that <.;W's applic~tionis an example of cream
.' . " .... ' .

skimming. No ETC has the obliga.tionto~erve the entire state ot'Montarta. It is neither

economic nor in the public interest to require CW to achieve such unprecedented

coverage.
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Complementary and Substitute Services TheMCC asserts that CW provided no sapport

for the statement that all service areas forwhich it seeks designation can support

additional ETCs. The MTA said FUSFs are not intended to subsidize mUltiple,

complementary service providers in the same area adding that most people, the PSC's

Chairman,and CW have viewed wireless 'services as complementary serVice. 'The MTA

add~ that the purpose of8JSFs is not to designate additional CETCsin rural'areas.

According to ,the MTA, no ,evidence exists thatthe designation of uiultipleETCs will

enhance phone service or penetration. The MTA said that given Verizon imd Alltel

provide service to most, ifnt'Jt all, of the customer areas in CW'spetition if subsidies are

intended to increase service in high,ccst areas, 'tbe,yast majoritY of funds wiil'be wasted.

In its January 8, 2008 response brief, theMTAsaidCW's'op1.'llc,n differs depending on

whether it or !lD! intervenor claimed thatwirefesii service'is a 'complement to wiIeline

service. MTA furtbetadds;that OW's effort toi at1aracterize its serVice as 'competitive

under the '96 Act is inconsistent with its admissibnithat itSseiVl'ce is a'complement. In '

t=, the MTAholds ,that because CWl s,serv.i=g,wilbiot proFftcte coni}'ietition, its ETC

application is net in the publicdnterest. As tllelle,assertiohs appeal' sbniewhl'l.trehited the

PSC will addtess the)llall asrollows. '''',', . 'r"

Given the apparenti'COnfiision about complementary and ilub'stitute services, the

PSC finds necessary adacifying comment.,TR 99.16:1o'The PSC'lias in prior dockets

provided analysis and findings to explainwhy wirillessserviceis <: complement to

wireline service.45
The MeC also agreed. TR '170~171. The l'SChas no reason to believe

that the basis for its previduS'fmding has chluig~d.The FCC haS recently lieldfuat, except

in a SIT.all portion of households;'wireless CETes do not capture lines froin the ILEC to '

become a customer's sole service provider.
46

That a wireless service is a c~mplemenw:ry

service does not preclude it from simultaneotisly beihg a' competitive substi~te for other

wireless carriers' services. There is no inconsistency iiilogic, economics or otherwise that.

45 See PSC's August 7, 2007, Order No. 6723b, p. 5; TR 99.

46 See FCC's January 9, 2008, Notice ofProposed Rulemaking, WC No. 05-337, CC 96
45, FCC 08-4.
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a wireless service can be both a cO)llplement and a sub&titute sen'ice.

As for the MCC',s position that CW Provided no support for the statement that all

service areas for which it seeksde~ignationcan support additional ETCs, the PSC

disagrees. First, not one oftile three impacted ILECs directly testified to any negative

consequence upon their own operations ofCW's designation as an ETC. This is

consistent with the finding that wireless service i~, for the most part, complementary to

wireline service. Secondl p.either Alltel nor Verizon, or for ,that )llatterany other Montana

wireless carrier, intervenedand testified thatCW's designation wouldimpair,their'

operations and ability to pl'Qvide,coJ!lpetitive wireless services in any ofthe three

underlying ILEC service areas. Third, as fo,r indirect impaet~ that may,arise vis-a-vis an

increased FDSF size, the PSC utterly di,8&gree,s witjl. testimgny to the contrary that there

are no offsetting benefit~1)lUS, CW',~ statement is in,the p,s,q& opinion supported and'

reasonable. "', J

As the MT1'didno,t explaitl1:lw ~ol,ll'C@,for its tel\timol!\y that FJJSFs are not

intended to,su~sidize q!t¥tiple, cofllpl~en,ta.I)\service pro;yipers,inthe&arne,area, the

PSC's limited findings~c:: as fQ!lo;w~.fkstl tIt~re is no Mont~l,nl:trule or ppJjcythat

imposes such~a cqnstrain~. SeCQ~~1 t4~, FCC;\does not limitthe nl/Il1ber ofwireless carriers

that could b~ designa4:d, lI!\ ETGs. See "~7,Repor:tawl Orde,ri l[Ca 05746, CC96-45,

Released Ma,rch 17,.2.005. Jbifd, Se9t:i9!1 §,214ofthe '9,6~t,.ppp,oses.(lQsuchconstraint.
.. - . .

The PSCi;indsthat, .altjJ.o,~,it,is farfI:~~t4e ideal ofa cOJllpetitj"emarket, there are

potential competitive~~;nefitswhere,:m;o onpore wireless oarrier~COlnpete, whether or

not they are ETes. SUl;h an outcome should acelUe to,consl.Jlllers.in the fonn (jfreduced
• ",." ..:. I, ;", '.

service prices and iI).crel/Sed quali,t)',bo;th 0,fwhich are laudable,upiversalservice goals.

Coverage Obligation ,CW seeks to be designated an ETC for all ofQwest's wire centers

and the entire study areas of each ofBTC and3RTC. In its D2003.1.14 order (No. 6492a)

the PSC required Alltel.(flk/a Western. Wireless) to document its achievement of98%

coverage ofQwest's customers for, each wire center for which it received ETC status.

The MCC's Mr. Buckalew te~tified that an ETC mustserve all customers in the

study area and not just where it has facilities, adding that all reasonable requests for

service must be met. The MTA's Mr. Feiss said that the current lUles provide no
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incentive for CW to build network facilities'.' In 'it's Jailuary:S,-2008 response brief the

MTA asserted, for thefrrst time; that CW will seek to aclUeve 98% coverage in the

aggregate by meaSuring all of Qwest's, BTC's and '3RTC' iJ territories.

The PSC finds merit in the MCC'~ 'toncetntl1at cW must serve all customers in

the study, not just where it has facilities. Th~ MCC's concern relates to the MTA's

concern, although invalid; that CW Sl:eks'to satisfy the 98% coverage requfrement by

means ofaggregating covetage 'across all three ILBe service'areas. First, just lis the PSC

required Alltelto' achieve 98%Oforeach Qwest Wire center fot which Mite! was de;ignated

an ETC, the PSCfinds that CW rn.ust, hi. the case ofQwest Wife centers, achieve 98%

coverage on aWlrecenter'basis.' CWiliusf achieve 98% separately for the' stUdy areasof

each ofBTC and 3RTC. Thus, CW rhay not use subscribed.hipin one ILEC's service"

area to satisfy the 98% reqilirement'in another ILEC's ·study~ea. As with Alltel' s

designation, CW's coverage must be of the customer population in each wire center fot

Qwest. The'pSC finds thatdtieto thespatsely'popUlilted'rtatUte ofB'TC\s and 3RTC's

study areasithat the 98%'cdverilge reqUirement may'be achieved 'on astt'ldy area basi's.' i

. Second, the PSCfmds that CWwiliJhilve five 'y~afil to achievd 98%Lc6verkge iii

each of Qwesfs; 3RTCs andBTC's areas: 'The' PSC riiquiies tHat cwofile statUs reports at

six month interVals that review its progresiln~~~>'theenfuep6puration of each Qwest

wire center and the entire populational egchdt"l'3TC"S and3RTt'; s~dY\l1'e~.The'se .

reports must provide the capital budget for prtJspeCtiv~ bnildoUt'~I!uis and describe the

build out thatCW actually aChieved (deplOYed) iri the prior six'rnonths."

CW must provide inaps ofits aetUaI;si~af covetage capability. It must begin .

providing suchinfurrnaoonwithin 30dllys bfthe issUlinceof~fiiJ.a1order in this docket

and at 90-day intervals thereafter until it achieves 98% coverage. Thereafter, CW must

annually file, for·as long as it IS designated anETOin M()irtana/e~dehcethat supports the

98% level of coverage. As for'evidence ofcbverage, thePSC 'would fi11d acceptablea

digitized overlay ofew's tower coveragdor the population ofeach Wire center in the

case of Qwest and for each sttidy'areainthe case ofBTC and 3RtC. The -104dBm

service standard mustbe used. FaIlure toiprOVide these reports or to achieve and then

maintain the goal of serving 98% may result i11 the PSC taking meablites to revoke CW's

ETC designation.
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Third, the PSC finds ~hat I;:Wmastserve all reasonablel.'equests for wireless

service at residences and businesses in each wire ,c,enter in the case of Qwest and in the

study areas ofBTC and 3RTC. CW may choose the means by which it fulfiJls this

obligation to Provide servir.e but it sqa11 be, in the first instance, CW's responsibility lUid

not that of its customers.

With these clarifications and modifications to CW's petition, the PSC finds thm

the resulting coverage obliga,tions associated ,with CW's llesigulition will serve thep'-1blic

interest.

Disaggregation of SlJ.Ill!Qtl Iphepl'ipg, 3lldfor thefirstti1n..:, BTC appears to haw raised a

new issue that results from its un;ilJue di~gregation choice., SeeTR 18, 19. As BTC

explained, this is the first,ETC design>.ttion )?edtipn tlw,t invclvesiUl ILEC that has

disaggregated. As a result, BTC has, two, zp!Lt>.sJor eachw'.re center. While BTC is

concerned that the mapping ofcustomers may not be rigorously e!1f9rced, BTC adds that

the record will indicate that CWhas done a fairly adequate job of trying to map

customers. Still, BTC hali,concerns.,lnAsI8nuary 9, 200~, bIief,.!}TC said it is

imperative that the PSC ,direct CW,tp report to thel;'SC itsstl;idll;lsel;D:.IP.ng that support is
, . , .: .. I ,'. '. ',. ,." . L' . ".' " ' .•

targeted to customers i~ ;tk-e appropriate 4isaggI'~gated ,zone .inclvding (1) the nu~ber of

subscribers in eacJ? Zonll),md (~) c~rtitication9ftheacc~cy o.fthetargeted support..

As BTC failed to p,resentits c911c;r.rn'l; unti~ the filing ofa response brief, CW's

first opportunity to reply ",as its Jl\I;luary I?,2008 replybriet: wherejnit opposed BTC's

proposed filing requirements. S~e PP.17-J9. II). its objectWn,to.IHG'$ Prcposl\!, CW

notes that no other ETC is required to fileSllch information. ,N9r clid JHC make a case as

to why this infonnati9n must be filed with, the PSC or why compt;+itors should have

access. CW views BTC's effort to require iUo reveal competitively sensitive information

would be a competitiye, disadvanta&e fqr CWo

First, the PSC finds that the issm wbich BTC raised is Qne that could and should

have been introduced through test~ony. Because it was not presented until briefmg may

have resulted in an imperfect record but one which will not now serve as a means to

obstruct CW's designation as an ETC.

Second, the PSC agrees with BTC that CW must provide to USAC accurate data
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on the lines that it serves.' ,CW inust do so'whether it be for Qwest's wire centers, or zones

and wire centers in the ,case 'ofBTC alld 3RTC.The PSC Understands that CW will lise a

third party's mapping services to verify'tlIe zones in \v'hicl1 customers are located. The

PSC will not require CW to also filei witli the PSC toPies' of the filings it must make with

USAC documenting the location ofcustomers in wire centers and zones. In the case of

Qwest, CW must documentby\vire beiJ.t~r its llchievement~i'the 98% coverage

reqairement. CW must also document its aChievement of98% coverage in the study areas

of each ofBTC and 3RTC. The PSC need not retain, on an ongoing basis, the customer

counts that CW must provide to USAC to receive FUSFs. Such information is not needed

by the PSC. The PSC finas thilt CW must flleWithin 90 days of'this final order a

complete description ofits mappihgll1ethd<Is'lliat'it \vlH use to pinpoint customer

locations. If there are aspects of the maP!llrlgll1efuoa;thttt are'c6nfidential; then CWmay

file to protect thismaterial: Ifth.:imappingme'thoa at'311'Changes, then CWmust first tile

a description of the changes With the'PSC, ~,,;, , " "

.";;;

Service Quality Moilltoiing TIie:PSC.Willni~ii1iotCW'sabllity'to ~r()Vid'e serviC!e. CW

must report to the PSC all requests: fot Wireless' 'setvi:ce 'that iiwils imable tb ~atisfy. ' CW

must report the hUlnbef ofililsatisfied reqUests'foiserVrc~regardle:ssofl\.owthose requests

were commumcafed to 0\\7 (e.g;;voice;:elnaiJ; odetter): ThePSCteqtili6s'theseh:ports

to detail by 10catiOhin:each'wecehfer ittthe icaseiirQWest 'i:ri\:i 't'heioc~tid~ in each

study area and zone in' tiiecaile df BTC and'3RTC: 'The reports finist provide;adetailed

description ofwhy.customer requests fof service '~ould not:be satisfied. CW~ust fIle

such reports on a quarterly basis 'for as longas"CW is designated an ETC. '""

CW must also dOCUlnent a'ndtePort to the psC on the cuStonler complaints that it

receives. For eachwirecenfer alld disaggregated' zonefor vJillchCW is designated an

ETC, CW must record the complaints that ifh;cdvesfrotncuSfo'mers, iderltifythe nature

of the complaint (e:g., poor transmissiort,&opped calls, busy sign31s) ilnd identify the

remedy employed to addtes3 each complaint.' Basea tipdnth~serecordsit nnist be

possible to map the complaints to addtess~s." If repeat complaints are received, then a

record of such repeat complaints must be maintained. The results of the complaint records

must be supplied to the PSC on a quarterly basis. The customer complaints reporting
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requirement pertains to CW'sproyision'Qfserviceatthe addresses ofboth :esidential and

business ,subscribers in exchanges (or Which CW is designated an ETC

CW's Ownership and Motives The MCC testified that CW's motive for ETC status is

financial self interest, adding that CW plans to build up the company for sale t()a larger

wi~eless provider. TheMTA speculates that CW intends to prop up the asset's value for

the shareholders' financil11 gain. The,MCC also asserts that CW's ownership structureis

relevant as CW is an asset ()fthe,Alta portfolio and the purpose of the '96 Act is not to

enhance shareholder value. The MTkstated that CETCs have no incentive to invest

FUSFs since they are rewarded for the handsets they "turn up." ,

The PSC finds that financial self interest and universal service are not necessarily

mutually exclusive goals. There is precedent in changing ownership, evident from

Western Wireless. With -Mlte!'selJ1ergeqce there was no ciumge in the ,obligations, that

must be satisfied. . .

CETCs, including CW, seek,to serve unserved and JiIlderserved areas forwhich '

they will receiYlf FUSFs. ,The expal),ded: <coverage is ,a benefit to subscribers that 'use.GVt's

network. This benefit does not eviiPon~tebecause ofachange in,ownership. Nor do the.

obligations,~vaporate if there is a c!lapge,inownership. Any diminution in an ETC's

compliance with the PSC's requirements may result in revocation of the ETCs

designation. Depencljng on the owne,rship cpnce~ tliatthe MeC has they may need to be

raised in a different ,venue. There is 1;\ Olar~etplace fOf companies'and IIot just their

products.

Service Package As long as CW is designated an ETC it must h.lwe on file with the PSC
: " ,'!' "".i .' \ \ I. •

a copy of each rate plan that it offers and f()r which itseeks'toreceive FUSFs. Each plan

must include the rates, the terms and the conditions ofservice. ~fCWoffers new and

revised rate plans, then it must have the same on file with the PSC. Although broadband

is not a supported service the rate plans that CW files must contain a description of the

speed for broadband service that is offered in conjunction with the supported services. If

and when CW upgrades its system and the upgrade impacts the broadband speeds it offers,

the rates on file must be similarly revised. See DR PSC -009, -019, -046.
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LifelineUpon.compliancewith the requirements in this order CW must file with the

Universal Service Administration Company (USACYdemoIistratiQn that its Lifeline pian

complies with the FCC's rules.

Federal Universal Service,Fund'Receipts The PSCfmds that in cOllj1:UlcllOn with being

designated an ETC, CWmustreport to thePSC on it quarterlY1basisthe FUSFs including

for Lifeline and LinkUp credits that it receives.'The'teportll,musfbe tor each'wire center

in the case of Qwest and [.of ellch study area and disaggtegatedarea in thetase of BTC

and 3RTC. As necessary; this may ooprotected. Pribr t6tW's'seeking FUSFs and

serving customers by other than 6SMTCW must file With the PSC 90 daysin advance a

statement.of intent to 'dO' sd. , ,; '. -1'--,_'
' .. ,

Funded Lines: New and'Fomrer Customers- The MCes Mr. 'Bucl<:alew festifi'ed that,CW

must document that each line for which it seeks compensation is new an'd liot currently

being served by the'existing EvC, or that 't1:le custonlJer is a former ETC1cu'stomer and not

using ETC services; -.,'FheMCC's :rantiaty,J);,2008· response brieHisserts thllJ CW'sh<mld

demonstrate that compensatiottis for "newartd captured" liries:"€usfOrriers;that merely

add wireless servicestO'existlhg wireline,s'e1¥ices·sh6uld nofbe1oonsidered fot

compensation.

Thisissue that the Mec raises is l1btnewai1(iis one1tht9:PSC has previously

addressed. In its final order.·mvolvmg Western Wireless; the PSC iiddressedthe same

issue the MCC raised here. In that docket the PSC's Final Order (No. 6492a) states:

For that reason, the Commission also finds the MCG's testimony on how to
interpret what "new" aJld ''former'' $ubscr,i(JerS are (FCClqiles, Section 54.307)
is an issue that is more appropri~t;dyresolved by the FCC. The FCC's recent
NPRM (CC 96-45; ReleasedJUll~ 8, 2004) has a.s one iSsue the cfmcern raised
here by the MCC. Therefore, i( aPPf;qrs to the Commissio(l u!!necessary fO
address how to interpret the FCC's rules on new and captured customers in this
docket. (italics added, footnote excluded)' . c.c, 'I:.. ." .

In its Final Order inth~ Cable & CommunlclltionsCorporati,on,(Otl;ler,6518a,

April 7, 2005) ETC petition, the PSC made a similar fmding to that in the above Western

Wireless petition. As the MCC didnot raise the issue in Sagebrush Cellular's ETC
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petition docket (D2004.1.7), the ~SC'sfi1la,l.()rder(No. 6687a)was silenton ilie issue.

The MCC raised the issue again in the Triangle Co=unications Systems Inc;, ETC

petition docket (02004.1.6). The PSC's May 312007 Final Order (No. 6723a) includes

similar findings as those in the Cable & Co=unications Corporation and Western

Wireless Final Orders. Therefore, the PSC's respOI)Se to theMCC's issue is as before:

Lllls is an iss1le best addressed ,by the FCC.

FUSF Size

The PSC is concerned about the, size of theFl)SF but does );lot agree that its

demise is imminent. The FCC ,has a),so, expressed heightened ~oncern ,about the size ofthe

Federal fund and it has designated ·multiple.CETCs. 47 ThePSC's'conCel"l :soffset by the

belief that the people ofrnralMontanwdeser\\e: access to advanced services. as requ;.r~d hy

Section §254 of the '96 Act. This filing by CW will increase the FUSR's size:but it has

offsetting benefits. On net, ·thePSGbelieves it is in the.public interest for FUSFs to

support the services Cw':is obligatedto,prQ:vide. :The peopleufMonU,mas~cnld not be

denied similar such services. If FUSFs have merit inothllr states, as is evident, then .'

FUSFs should aid in the provision of comparable services to the people of rural Montana.

Nothing less would be in the public intetestin:satisfaction of the goals of Section §254 of

the '96 Act. \ .

','-,

. " Conclusions.ofLaw .,
The PSC has jurisdiction over apppcations for designation as an eligible

"; , . , , ! ' '! " ; , i

telecommunications carrier in Montana. 47 u.s.c. § 214(e)(2); § 69-8-840, MCA., .

47 In its Virginia Cellul~Order (FCC 03-338, CC Docket No. 96-45, Released January
22, 2004) the FCC asse,rts: '~Although we find thot grant ofthisETC designation wi/! not
dramatically burden the universal service fund. we are increasingly concerned about the
impact on the universal service fUnd due to the rapid growth in high-cost support
distributed to competitive EtCs ... We note that the outcome ofthe Commission's pending
proceeding examining the rules relati1Jg to high-cost support in competitive areas could
potentially impact, among other things; the support that Virginia Celiular and other
competitive ETCs may receive in the fUture." (para. 31, emphasis added)
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Considerlltion'ofthl:"publiciriterest'applles lnall applications for designation as an

ETC. 47 u.s.c.§ 2J4(e)(2},'ARM 38.5.3210. The PSC has considered the public interest

in this proceeding anddetenilines deslgrtation ofChiilook: Wireless as an ETC is in the

public interest.

ThePSC has adopted rules governing the designation ofETCs and the

maintenance of status as.an ETC. See ARM38.5.3201 through 38.5.3230; PSC Docket

No. L-04.07.5-RUL. The rules as adopted, will apply to all ETCs in Montana, including

Chinook Wireless. The rules as existing and as may be amended, may qualify, modify, or

replace one otn16reofth~·tl'irins'and conditionS in this Order.

All introductbij materials, summaries of testirhony 'ahd arguments; findings of

fact, and discussion.above that ean properly be considered cOnclusions of law and :which

should be considered lissuch·to preserve the integrity,ofthis.ol'der are incorpotated herein

as conclusions oflaw.l. , ,'.j

The PSC has consirlered all'laws, federal; and state, applicable to state designation

of ETCs for receipt lJ'ffederal:USFs. The PSC deteimitres that ChinookWireless has :nret

the kgal reqUirements fotdesigtlation.. ': "~I

All introductory materials, summaries oftestirnony and arguments, findings of

fact, conclusions of law, and discussion above that can properly be considered an order

and which should be considered asSUchtopres~e1he integrity of this order are

incorporated herein~ ~'iirder. Allpen~g ~bJ~ctions:m()tl0ns;'and~guments not
" '< . .' "'\" \ c" ",.> c <',_ ,-' .... ; -. .. .,. ,

specifically mied on in iliis order are denied, to the extent that such denial is consistent

with this order.

IT IS HEREBY ORDERED that Chinook Wireless Inc.'sapplication for

designation as an eligibl\ltelecomm~ca¥onscarrier is granted,subjec;t to the tenns and
'.. " , .' .,' ,,' ".) '. , ... ',.,-, , I

conditions included in this order. Designation does 'not irlchide:certification for receipt of

federal universal service fuTIds,,,,llichis aseparat.ep~\J~ss.!,~

.. , ',', '. _' .. ',i

DONE AND DATED this 15th day of April 2008 by ,a vQ(e of5-0.
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BY ORDER OF THE MONTMA PUBLIC SERVICE COMMISSION

..···uz~
DOUG MOOD, Vice-Chamnan

BRAD MOLNAR, Commissioner

~
ST: 90c

~ ..... -<....& ~
imie Jones

Commission Secretary

(SEAL)

72

NOTE: Any interested party may request the Commission to reconsider this
decision. A motion to reconsider must be filed within ten (10) days. See
38.2.4806, ARM.
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I hereby certify that a copy of FINAL ORDER DESIGNATING ELIGffiLE

TELECOMMUNICATIONS CARRIER issl;led,ii'l 02007.2.18 in the matter of MTPCS,

LLC dba Chinook Wireless - Application for DeSignation as an Eligible

Telecommunications Carrier has today been served on all parties listed on the

Commission's most recent service list, l,lpdated 4/12/07, by mailing a copy thereof

to each party by first class' mail; postage prepaid.
I' )";! ... J., • \ '

Date: April 18, 2008

INTERVENORS:

Blackfoot Telephone Cooperative, Inc.
. ,

Montana Consumer Counsel '- - . --
L ,;,.;,;;. r~'~';" :1:,~.,· q: ',f 1" ~'

Montana Independent' Telecommunications Systems

Montana Telecommunltations'A.ssociation

3 Rivers Telephone C~9p~t~tiy:!!""Inc.: ,;, \",

{ :

Vanna'I'urkowski
For The Commission
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