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1483 Chain Bridge Road
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McLean, Virginia 22101

Writer's Direct Dial Number
703-714-1301

VIA ECSF and EMAIL

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 Twelfth Street, SW
Washington, DC 20054

May 14,2008

Telephone: (703) 714-1300
Facsimile: (703) 714-1330

E-mail: mai1@CommLawGroup.com
Website: www.ConunLawGroup.com

Writer's E-mail Address
chh@comm1awgroup.com

Re: Notice of Ex Parte Communication in MB Docket No. 07-57

Dear Ms. Dortch:

In accordance with Section 1.1206 of the Commission's Rules, 47 C.F.R. § 1.1206, an
original and one copy of this letter and its attachment are being submitted to the Secretary's
Office, with copies to the Office of the Chairman and the Offices of each Commissioner, the
Office of General Counsel and staff members of the XM/Sirius Merger Docket Transaction
Team. In addition, a copy of this letter is being filed electronically for inclusion in the public
record.

Please direct any questions concerning this matter to the undersigned.

Charles H. Helein
Counsel of Record for
U.S. Electronics, Inc.

cc: The Hon. Kevin Martin, Chairman
The Hon. Michael Copps, Commissioner



The Hon. Jonathan Adelstein, Commissioner
The Hon. Deborah Taylor Tate, Commissioner
The Hon. Robert McDowell, Commissioner

Matthew Berry, Office of General Counsel

Michelle Carey - Senior Legal Advisor, Media Issues - Office ofthe Chairman
Rick Chessen - Senior Legal Advisor - Office ofCommissioner Copps
Rudy Brioche - Legal Advisorfor Media Issues - Office ofCommissioner Adelstein
Amy Blankenship - Legal Advisor - Office ofCommissioner Tate
Angela E. Giancarlo - Legal Advisor, Wireless & International Issues - Office of
Commissioner McDowell
Cristina Chou Pauze - Legal Advisor, Media Issues - Office ofCommissioner McDowell

Commission XMlSirius Transaction Staff
Roy Stewart, William Freedman, Marcia Glauberman, and Rosilee Chiara, Media Bureau,
Jim Bird, Ann Bushmiller and Joel Rabinovitz, Office of General Counsel, Bruce Ramano,
Office of Engineering and Technology and Gardner Foster, David Strickland, Jerry Duvall
and Shabnam Javid, International Bureau
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This letter and the infonnation and documents it attaches are ex parte submissions made
on behalf of U.S. Electronics, Inc., New York, New York ("USE") to infonn the Commission of
a recent development relevant to the issues of sole sourcing and vertical restraints under
consideration in MB Docket No. 07-57.

USE contributions to the record on the proposed merger of XM Radio and Sirius Satellite
Radio have urged the Commission if it is inclined to approve the merger to adopt specific
conditions to prevent the consumer and competitive hanns that will result if the monopoly
provider of satellite radio services is allowed to move unfettered to a sole-source manufacturing
and distribution arrangement.



In response to USE's arguments, Sirius has asserted that it does not directly engage in
manufacturing and that it has used a number of suppliers to provide the satellite radio receivers
the public must purchase and use to receive the satellite radio programming offered by Sirius.]

On April 29, 2008, Directed Electronics, Inc. ("DEI") filed an 8K with the Securities and
Exchange Commission that contained a letter agreement amending Sirius' Agreement with DEI,
Sirius's prime, if not sole distributor.2 The highly redacted filing is an agreement between DEI
and Sirius extending their distributorship agreement until January 2009.

Reading the amendment carefully, even as redacted, it can be concluded that Sirius
increasingly controls every aspect of the design, manufacture and distribution of satellite radio
receivers. For example, Sirius takes over certain obligations on warranties; DEI may pay Sirius
a part of its profits; Sirius will dictate the cost of "Core Products" from the manufacturers; Sirius
will establish the wholesale price of the products; and DEI is given discretion to set the
wholesale price of products and pay Sirius the difference between the Sirius' stated wholesale
and the price charged by DEI. This last provision is significant because it means (I) Sirius may
share in the profits from the sale of hardware and (2) implies DEI can arbitrarily increase prices
and decide which customers will be affected by the increases. Certain customers (e.g., Mom &
Pop retailers) could be disadvantaged by this price adjustment.3 The Commission should review
the un-readacted agreement extension between Sirius and Directed Electronics carefully before
ruling on the proposed merger and what conditions to impose on its approval.

The Commission must compare the true import of this amendment given Sirius'
express representations to the Commission that it is not in the manufacturing or distribution
businesses. USE's contentions all along have been that approving this merger without open
access/open device conditions will result in Sirius controlling not only the network but also the
manufacturing and distribution of hardware that would result in an increase in price, decrease in
service, decrease in choice, and less innovation. This amendment, made when Sirius remains

I See, e.g., Joint Ex Parte Submission of Sirius Satellite Radio Inc. and XM Satellite Radio
Holdings Inc., MB Docket No. 07-57, November 13,2007, at p. 8, final paragraph and pp. 8-10;
Consolidated Opposition of Sirius Satellite Radio Inc. and XM Satellite Radio Holdings Inc.,
MB Docket No. 07-57, December 26,2007 at p.5.
2 A copy of Sirius' 8K filing is attached and may also be found at
htlo:llsec.gov/Archives/edgar/data/1323630/000095015308000787/p75442exvlOw33.htm
3 An un-redacted version of this document would be important for the Commission to review to
help understand Sirius' involvement in the manufacturing and distribution process. See the
following excerpt:

Product Sales to Select Retailers. (a) Directed's costs for purchase of Core Products from
Authorized Manufacturers shall remain as set forth in Sections 3.03(b) and 3.03(c) of the
Agreement; provided that Directed shall sell Core Products to the [***] at a price at
which Directed will realize a [***]. Notwithstanding anything to the contrary herein,
Directed shall have the discretion to set the wholesale price of the Core Product. Within
[***] of the end of each month, Directed shall [***] Sirius the difference between the
[***] described in Sections 3.03(b) and 3.03(c) and the [***], ...



one member of a duopoly, shows that even now Sirius has already taken over a good deal of the
operations of DEI and turned it into little more than a fulfillment house for Sirius. Sirius is
controlling the manufacturer, deciding which products are produced and in what quantity,
deciding "what price this product is sold on to the distributor;" deciding what warranty policy
DEI will adhere to; what inventory levels DEI will keep; what the price of the product to the
public will be; the quality of the product; and the level of service to the consumer.

It is submitted that Sirius's Letter Amendment to its contract with DEI as disclosed in
DEI's SEC 8K filing discloses developments affecting a significant aspect of the merger
application before the Commission in MB Docket No. 07-57. The Letter Amendment reveals the
intent and action of the applicants to continue to sole source the supply of satellite radio receivers
after merger approval, creating a vertical monopoly over the devices needed to access the
merged entity's services.

In light of this, Commission rule 1.65(a) is relevant:

Sec. 1.65 Substantial and significant changes in information furnished by applicants to
the Commission.

(a) Each applicant is responsible for the continuing accuracy and completeness of
information furnished in a pending application or in Commission proceedings involving a
pending application. Whenever the information furnished in the pending application is no
longer substantially accurate and complete in all significant respects, the applicant shall
as promptly as possible and in any event within 30 days, unless good cause is shown,
amend or request the amendment of his application so as to furnish such additional or
corrected information as may be appropriate. Whenever there has been a substantial
change as to any other matter which may be of decisional significance in a Commission
proceeding involving the pending application, the applicant shall as promptly as possible
and in any event within 30 days, unless good cause is shown, submit a statement
furnishing such additional or corrected information as may be appropriate, which shall be
served upon parties of record in accordance with Sec. 1.47. (Emphasis added.)

Should there be any questions, please contact the undersigned.

Respectfully submitted,
U.S. Electronics, Inc.

cc: Matthew Berry, Office of General Counsel

By Ch{ll1 OM II JI~Jli0
Charles H. Helein
Counsel of Record

Michelle Carey - Senior Legal Advisor, Media Issues - Office ofthe Chairman
Rick Chessen - Senior Legal Advisor - Office ofCommissioner Copps



Rudy Brioche - Legal Advisorfor Media Issues - Office ofCommissioner Adelstein
Amy Blankenship - Legal Advisor - Office ofCommissioner Tate

Angela E. Giancarlo - Legal Advisor, Wireless & International Issues - Office of
Commissioner McDowell
Cristina Chou Pauze - Legal Advisor, Media Issues - Office ofCommissioner McDowell

Commission XMlSirius Transaction Staff
Roy Stewart, William Freedman, Marcia Glauberman, and Rosilee Chiara, Media Bureau,
Jim Bird, Ann Bushmiller and Joel Rabinovitz, Office of General Counsel, Bruce
Ramano, Office of Engineering and Technology and Gardner Foster, David Strickland,
Jerry Duvall and Shabnam Javid, International Bureau



NOTE: PORTIONS OF THIS EXHIBIT INDICATED BY "[***]" ARE SUBJECT TO A CONFIDENTIAL
TREATMENT REQUEST, AND HAVE BEEN OMITTED FROM THIS EXHIBIT. COMPLETE,
UNREDACTED COPIES OF THIS EXHIBIT HAVE BEEN FILED WITH THE SECURITIES AND
EXCHANGE COMMISSION AS PART OF THIS COMPANY'S CONFIDENTIAL TREATMENT
REQUEST.
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April 23, 2008

Directed Electronics Inc.
1 Viper Way
Vista, CA 92081
Facsimile No. (760) 599-1389
Attention: Jim Minarik, President and CEO

Letter Agreement re: Existing Contractual Obligations

Dear Jim:

Reference is made to the Universal NFF Products Processing Letter Agreement, dated November 2,
2007 (the "NFF Letter Agreement"), and the Manufacturing and Distribution Agreement, dated April 7,
2005 (as amended on July 17, 2007 and November 8, 2007, the "Agreement"), each entered into
between Sirius Satellite Radio Inc. ("Sirius") and Directed Electronics Inc. ("Directed"). Capitalized terms
used but not defined herein shall have the meanings set forth in: (a) the NFF Letter Agreement, when
used in the context of discussing the NFF Letter Agreement and (b) the Agreement, when used in the
context of discussing the Agreement.

Effective as of the date first written above, Sirius and Directed desire to clarify, expand or limit the
parties' respective obligations with respect to the aforementioned agreements as set forth below.

Sirius and Directed hereby agree as follows:

1. Sirius Purchase. Sirius agrees to issue a Sirius PO for certain NFF Product that was in Directed's
inventory as of October 31, 2007, but for which no Sirius PO was issued pursuant to Section 7 of the NFF
Letter Agreement. The Sirius PO is attached hereto as Exhibit A. The terms of Sirius' purchase of such
inventory shall be governed by Section 4 of the NFF Letter Agreement with the caveat that the first
sentence of Section 4 shall not apply.

2. Post-Januarv 1, 2008 Product Returns. Sirius confirms that Sirius shall issue Sirius POs for all Core
Products returned to Directed by Authorized Dealers on or after January 1, 2008, subject to the terms of
this Letter Agreement and Section 3.09 of the Agreement.

3. Commercially Reasonabie Efforts re: Product Returns. (a) Section 3(a) of the NFF Letter Agreement
and Section 3.09(b) of the Agreement each require that Directed



[* * *]- CERTAIN INFORMATION ON THIS PAGE HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFIDENTIAL TREATMENT HAS BEEN
REQUESTED WITH RESPECT TO THE OMITTED PORTIONS.

use "all commercially reasonable efforts" to ensure that Core Products returned to Directed by Approved
Dealers adhere to the provisions set forth in Sirius' applicable written consumer warranty statement.
Sirius agrees that the actions that Directed has taken since September 5, 2007, including but not limited
to returning Core Products to Approved Dealers and documenting the ESN and reason for each Core
Product return, satisfies the "all commercially reasonable efforts" requirement.

(b) Sirius agrees that, in the absence of other documentation, Core Product received by Directed
within the appiicable Warranty period [***] shall be considered returned to the Approved Dealer by the
consumer within the applicable Warranty period pursuant to Section 3.09(b) of the Agreement.

(c) Unless included on the then current Products Ineligible For Returns list, if it is determined using the
Sirius [***] as set forth in Section 3.09(b)(i) of the Agreement that a Core Product has [***], Directed will
segregate such Core Product, package it to preserve the [***], and identify it as [***] Such Core Product
shall be purchased by Sirius as set forth in Section 3.09(d) of the Agreement.

(d) For all Core Products [***], Sirius shall purchase such Core Products from Directed pursuant to the
terms of Sections 3.09(d), (e) and (f) of the Agreement with the caveat that the first sentence of
Section 3.09(d) shall not apply. Sirius' obligation under this Section 3(d) shall apply to all such Core
Product returned to Directed since [***].

(e) Directed shall not be required to use "commercially reasonable efforts" to ensure that Core
Products returned to Directed [***] and any other [***] that may be mutually agreed from time to time in
writing by the parties (collectively, "[***]") adhere to the provisions set forth in Sirius' applicable written
consumer warranty statement. Sirius agrees to purchase all returned Core Products returned from the
[***], regardless of the [***] of the Core Products, pursuant to the terms of Sections 3.09(d), (e) and (f) of
the Agreement with the caveat that the first sentence of Section 3.09(d) shall not apply.

4. Product Sales to Select Retailers. (a) Directed's costs for purchase of Core Products from
Authorized Manufacturers shall remain as set forth in Sections 3.03(b) and 3.03(c) of the Agreement;
provided that Directed shall sell Core Products to the [**1 at a price at which Directed will realize a [***].
Notwithstanding anything to the contrary herein, Directed shall have the discretion to set the wholesale
price of the Core Product. Within [***] of the end of each month, Directed shall [***] Sirius the difference
between the [***] described in Sections 3.03(b) and 3.03(c) and the [***],
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conditioned upon receipt of each respective monthly Sirius PO pursuant to Section 3.09(d) of the
Agreement.

(b) In addition to the reporting required by Section 3.12 of the Agreement, Directed shall provide a
report the shows the total net dollar saies of Core Products to ['H]. This report will be used to calculate
the payment described in Section 4(a) herein.

5. ['H]. Directed shall not be obligated to issue to Sirius ['H] as required by Section 4(a) of the NFF
Letter Agreement and Section 3.09(d) of the Agreement for Core Products ['H] and the ['H]; provided that
Directed shall continue recording the ['H] for record keeping purposes as required by Section 4(a) of the
NFF Letter Agreement and Section 3.09(d) of the Agreement.

6. Payment Terms; Interest. (a) Directed shall extend to Sirius ['H] payment terms on all purchase
orders placed by Sirius.

(b) Except with respect to ['H] that are to be ['H] to Sirius pursuant to Sections 7(b) and (c) herein,
Sirius shall extend to Directed Net 45 payment terms on any payments pursuant to this Letter Agreement
and the Agreement, including but not limited to any ['H] payment.

(c) Sirius and Directed may charge one another interest at the rate of ['H] for any undisputed payment
owed pursuant to the NFF Letter Agreement or the Agreement that is paid more than ['H] after its due
date.

(d) In the event any dispute exists with respect to any payments or credits due pursuant to any
agreement, including but not limited to the NFF Letter Agreement, the Agreement and this Letter
Agreement, (A) the payor shall pay all undisputed amounts within the time specified in the applicable
terms herein, (B) the parties shall work together in good faith to resolve any disputes in an expeditious
manner and (C) the payor shall pay any amount that is no longer in dispute within ['H] after such dispute
is resolved.

7. ['H]. (a) Pursuant to Section 3.09(g) of the Agreement, Sirius has established with [H'] the right for
Sirius to directly return all defective Core Product directly to the applicable Authorized Manufacturer for
credit. Directed shall have no further obligation with respect to such defective Core Product.

(b) With respect to ['H] , if Sirius returns to Directed any ['H] for the purpose of returning such ['H] ,
Directed will make a good faith effort to obtain a return authorization for credit. If ['H] refuses to issue
such return authorization within 30 days, then Directed shall return such rH

] to Sirius. Directed's sole
obligation with respect to any ['H] issued by ['H]
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for the return for [***] shall be to [***] such [***] to Sirius within [***] of Directed's receipt of a [***]. Sirius
shall reconcile directly with [***] any dispute regarding the return of [***].

(c) Directed affirms that, for all [***] returned by Sirius or its authorized agent to Directed that Directed
returned to Authorized Manufacturers prior to the date hereof, it is obligated to[***] to Sirius within [***] of
Directed's receipt of a [***] from the Authorized Manufacturer for such [***]. Directed's sole obligation will
be to [***] from the Authorized Manufacturer and it shall have no further obligation with respect to such
[***]. Sirius shall reconcile directly with each respective Authorized Manufacturer any dispute regarding
the return of [***] to the Authorized Manufacturer.

8. [***] . Provided that by [***] the Term of the Agreement is not extended beyond January 31,2009,
Sirius and Directed shall agree on a process by [***] for efficiently [***] the Agreement upon its expiration
as required by Section 9.04(b) of the Agreement.

9. Receipt of [***] Inventorv. Section 3.07 of the Agreement states that "In the event that any Core
Products purchased by Directed under a [***] are not shipped to a customer within [***] of receipt by
Directed, Sirius shall purchase such Core Products from Directed at [***] offered by the applicable [***] ."
For purposes of interpretation thereof, Directed and Sirius agree that "receipt by Directed" shall mean the
date Directed assumes title of the Core Products plus [***] .

10. Term of Agreement. The Term of the Agreement is hereby extended to January 31,2009.

11. No Other Amendments. Except as expressly amended, modified and supplemented by this Letter
Agreement, the provisions of the NFF Letter Agreement and the Agreement are and shall remain in full
force and effect. In the event of a conflict between the NFF Letter Agreement, the Agreement and this
Letter Agreement, this Letter Agreement shall be superior and controlling.

12. Counterparts. This Letter Agreement may be executed by the parties hereto on any number of
separate counterparts, and all of said counterparts taken together shall be deemed to constitute one and
the same instrument. This Letter Agreement may be delivered by facsimile transmission and shall be
effective upon receipt of such facsimile by the other party.

13. Integration. This Letter Agreement, along with the NFF Letter Agreement and the Agreement,
represents the entire agreement of Sirius and Directed with respect to the subject matter hereof, and
there are no promises, undertakings, representations or



warranties by the parties hereto relative to the subject matter hereof that are not expressly set forth or
referred to herein.

Piease indicate your acceptance with the terms of this Letter Agreement by signing in the space
below.

Sincerely,

SIRIUS SATELLITE RADIO INC.

By: lsi Robert F. Law 04123/08

Robert F. Law
Senior Vice President and Generai
Manager,
Consumer Electronics Division

Accepted and Agreed:

DIRECTED ELECTRONICS INC.

By: lsi Jim Minarik 0412312008

Jim Minarik
President and CEO

http://sec.gov/Archives/edgar/data/13236301000095015308000787/p75442exvI0w33 .htm


