
MICHAEL HARTLEIB
P.o. Box 7078

Laguna Niguel, CA 92607

FILED VIA ECFS

May 14,2008

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Re: Notice of Ex Parte Presentation; Consolidated Application for Authority to
Transfer Control of XM Radio Inc. and Sirius Satellite Radio Inc.
MB Docket No. 07-57

Dear Ms. Dortch:

In accordance with Section 1.1206 of the Commission's rules, 47 C.F.R. § 1.1206, and the
Commission's Public Notice dated March 29, 2007 (DA 07-1435),1 respectfully submit the
attached letter from the offices of Simpson Thacher & Bartlett dated April 3, 2008.

As I have stated in my previous submission, I find it troubling and concerning that
defendants' counsel would draft such a letter on behalf of defendants and the plaintiff as I
believe this presents a conflict of interest.

Respectfully,

~--
Michael Hart1eib

Enc!.
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BY HAND

SlMPSOli TIU.OH:!';Q... IlARTI.ETT LLP
40Ie l.IIIcn<<>TOJI A..,....,.

N;Ir" Yoa., N.Y. 10017-0054

""~i...aar-4CoVU

April 3, 2008

Re: .8Toclcwell y, SIrIII9 Sa/eWe Rqdio (Ind!!ll No, 600819/0])

The Honorable Richard B. Lowe m
The Supreme Court ofthe Stale ofNew York
County ofNew York
100 Centre Strcc:t, Room 1735
New York, N.Y, 10007

Dear Justice Lowe:"

We represent the defendants in the above-captioned matter.

We write jointly on be1ullf of the defondanto llII.d the plaintiffs to further w1dress
Your Honor's COllcems regarding !he fom1 of notice to be provided to the class in Ibis
acllon.

New York law does not require Individual notice by mail In all cases, See in Te Colt
indus. Shareholder Litig" ISS A.D.2d 154, 157, 160. (N.Y. App. Div, I" Dept. 1990)
(upholding llotice by "newspaper publication ooly). The parties believe lhat, under the
circumstances of this case, notice by publication is fair, reasonable and cost-efficient. As
YOill' Honor is aware, Sirius publicly disclosed 1IIe existence of the proposed settlemenl in
ils November S, 2007 Current Repon 00 Form 8·K (the "Supplernenlal Disclosure"), and
that filing remains POlted In the ''lnve9tor Relations" section of Sirius' website. The
information sel for1h in the Supplemental DisclosurCl was dillosted and undmrtood by tho
IIlIU'ket al largo and by Sirius stoc1cJJolden montha ago. PUblication in The Wall Streel
Journal, the world's foremost dally financial periodical, would provide additional notice of
the s~emCllt to Sirius shareholdcn. At the March 31 Preliminary Approval hearing, Your
Honor cxpr~sed the concern that the proposed publicalion of IWtice in the Wall Street
Journal mighl not reach a brood enough number of shatcholders.

As a Jl1"Climinary matter, the parties wish to reiterate a point concerning the expense
thaI mail noticCl would engender. Nollce by mail would entail a significant expense for
which th~6 wutild ba littlll, if .."11, ljiW~-nWital b~cf.t :ii ShiUe :;hiiL.,;holdcrs, ya.~::,.:!;:wlj"

given the fad 1hat it is ultimately the shoraholders who would have to pay for it. The law
doCll not fa'Vor an expenditure of approximately $1 million where then: is no showing that
IOS8 costly allemallvCll are inadequate. Sirius rqlOrtcd • loss of apprOXimately SI billion
during the year ended December 31, 2006, IIDd a 1,>88 of additional $500 million for the yeaT

I.osAwom.a P..u.o ALTO W.unu",o~oN. D.G. LOJfDOJoJ
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Hon. Richard B. Lowe II! -2· April 3, 2008

ended December 31. 2007. Respectfully, an additional $1 million i. a meaningful sum to
Sirius, especially in this difficult market

Given the cited law and cost Cacton, we did not understand Your Honor to be
opposed to publication as the melhod of notice but ralher to be concerned' rcgarding the
publication selected. The parties wish to addles. this concern to the gxcatcst "-"tent possible.
Toward that end. we would be Willing to publish the notice in another national publication
of somewhat broader circulation, such as Ihe USA Today, instead of in The Wall Street
Journal. Further, Sirius will also be publishing the nodce on the Investor Relation. section
ofits website. It is the patties' view that pUbllcatl,m in USA Today and on Sirius' website is

.reasonable under the circulllSlancc~ and satisfies the requiremcnls on.,cw Yorli: law.

Finally, if the Court is inclined to require notice by mail, the parties would be
required to consider lIDIeuding the terms of the proposed settlement and, accordingly, the
request for preliminary approval would have to be withdnlwn at thi. lime.

A. always, the parties remain at the disposlll ofYour Honor to answer any questions,
or to address any additional concem., lbal the Court may have.

Respectfully,

cf!;:::l
.~

. i
. . onatban K... oungwood

cc: Felipe 1. Arroyo
Joe R.. Whntley
G. Ricllatd Malgran


