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. VIA ECSF and EMAIL

Ms. Marlene H. Dortch

Secretary
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Washington, DC 20054

Re: Notice of Ex Parte Communication in MB Docket No. 07-57

Dear Ms. Dortch:

In accordance with Section 1.1206 of the Commission’s Rules, 47 C.F.R. § 1.1206, an
original and one copy of this letter and its attachment are being submitted to the Secretary’s
Office, with copies to the Office of the Chairman and the Offices of cach Commissioner. In
addition, a copy of this letter is being filed electronically for inclusion in the public record.

Please direct any questions concerning this matter to the undersigned.

Enclosures

cc: The Hon. Kevin Martin, Chairman
The Hon. Michael Copps, Commissioner

Respectfully submitted,

Chosdoo . Holbim f2)

Charles H. Helein
Counsel of Record for
U.S. Electronics, Inc.




The Hon. Jonathan Adelstein, Commissioner
The Hon. Deborah Taylor Tate, Commissioner
The Hon. Robert McDowell, Commissioner

Michelle Carey - Senior Legal Advisor, Media Issues — Office of the Chairman

Rick Chessen ~ Senior Legal Advisor — Office of Commissioner Copps

Rudy Brioché ~ Legal Advisor for Media Issues — Office of Commissioner Adelstein
Amy Blankenship - Legal Advisor — Office of Commissioner Tate

Angela E. Giancarlo - Legal Advisor, Wireless & International Issues — Office of
Commissioner McDowell

Cristina Chou Pauzé - Legal Advisor, Media Issues — Office of Commissioner McDowell
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May 19, 2008
VIA ECSF and EMAIL

The Hon. Kevin Martin, Chairman

The Hon. Michael Copps, Commissioner

The Hon. Jonathan Adelstein, Commissioner
The Hon. Deborah Taylor Tate, Commissioner
The Hon. Robert McDowell, Commissioner
Federal Communications Commission

445 12® Street, S.W.

Washington, D.C. 20554

Re: MB Docket No. 07-57
Bear Mr. Chairman and Commissioners:

Attached is a copy of a Complaint under the Freedom of information Act (FOIA) filed by
U.S. Electronics, Inc. ("USE") with the United States District Court for the District of Columbia
on May 14, 2008 seeking an order that the Commission disclose documents and information
about the conduct of the applicant companies and their executive and senior-level employees in
complying with Commission rules and regulations. During the past several months, USE has
attempted to obtain these records by following the normal processes. The specific documents,
information and identities for which disclosure is sought relate to the failure of the applicant
companies to comply with the interoperability mandate, the technical specifications on FM
emissions for satellite radio receivers and construction of terrestrial repeaters at unauthorized
locations, as well as the identity of those executives and senior-level employees involved in such
conduct. Because the documents, information and identities of those involved are clearly in the
decisional path on the issues raised by the XM/Sirius Merger in MB Docket No. 07-57, ("Merger
Docket"), USE intends to seek expedited action by the court so that any documents, information
and identities ordered disclosed may become part of the record in the Merger Docket. Once in
the record, the Commission and the public will be able to evaluate their impact on the public
interest determinations that must be made on the Merger.




Should there be any questions, please contact the undersigned.

Respectfully submitted,
U.S. Electronics, Inc.

By U’WOWQMH : ?’\Lﬂﬁw @

Charles H. Helein
Counsel of Record

Enclosures

Michelle Carey - Senior Legal Advisor, Media Issues — Office of the Chairman

Rick Chessen — Senior Legal Advisor — Office of Commissioner Copps

Rudy Brioché - Legal Advisor for Media Issues — Office of Commissioner Adelstein
Amy Blankenship - Legal Advisor — Office of Commissioner Tate

Angela E. Giancarlo - Legal Advisor, Wireless & International Issues — Office of

Commissioner McDowell
Cristina Chou Pauzé - Legal Advisor, Media Issues — Office of Commissioner McDowell
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

U.S. ELECTRONICS, INC.
105 Madison Avenue
New York, NY 10016

Plaintiff,

V. Case No.:

FEDERAL COMMUNICATIONS COMMISSION
445 12" Street, S.W,
Washington, DC 20554

Defendant.

COMPLAINT FOR INJUNCTIVE RELIEF FOR VIOLATION
OF THE FREEDOM OF INFORMATION ACT

Plaintiff U.S. Electronics, Inc., for its Complaint against the defendant, the Federal
Communications Commission, states as follows:

JURISDICTION AND VENUE

1.‘ This is an action under the Freedom of Information Act (“FOIA™), 5 U.S.C. §
552-, et seq., as amended, to require the disclosure of agency records requested and fof other such
relief as the court deems appropriate. |
2. This Court has both subject matter and personal jurisdiction over this action
pursuant to 5 U.S.C. §§ 552(a)(4)(B) and (a)(6)(E)(ii1).
| 3; Venue lies in this district under 5 U.S.C. $ 552(a)(4)(B).
PARTIES |

4, Plaintiff U.S. Electronics, Inc. {*“USE”) has its principal place of business at 105




Madison Avenue, New York, NY 10016.

5. Defendant Federal Communications Commission {“FCC” or “Commission”) is an
agency of the United States within the meaning of 5§ U.S.C. § 552(D(1) headquartered in the
District of Columbia.

6. The Commission has possession of and/or conirol over the records requested by

* the USE in its FOIA Request and is a proper party under the FOIA, 5 U.S.C. §§ 552(a){4)(B) and
552(H)(1).

STATEMENT OF FACTS

7. XM Satellite Radio Holdings Inc. (“XM”) and Sirius Satellite Radio Inc. (*Sirius)
are the nation’s only Satellite Digital Audio Radio Service (SDARS) licensees.

8. FCC granted XM and Sirius their respective SDARS licenses in 1997.

9. Each license expressly prohibited one licensee from acquiring or combining the
satellite radio spectrum of the other.

10.  Each license was expressly conditioned on “their systems includ[ing] a receiver
that will permit end users to access all licensed SDARS systems that are operational or under
construction.” (The “interoperability mandate™).

11. On February 16, 2000, XM and Sirius entered into a Joint Development
Agreement to develop the receiver allowing end users to access all licensed SDARS systems that
are operational or under construction.

12. As part of the Joint Development Agreement, XM and Sirius exchanged their
respective proprietary information with each other.

13, On October 6, 2000, Sirius and XM filed a letter with the FCC announcing their

agreement to develop a unified standard for satellite radios and stated that inoperable chips




capable of allowing end users to receive both XM’s and Sirius’ services would be produced in
volume by mid-2004.

14, According to Sirius’ SEC S-4 filing at pp. 20-21 with the Securities and Exchange
Commission (SEC) in late 2002 and early 2003, representatives of Sirius contacted
representatives of XM, and despite the FCC’s restriction imposed on their licenses, engaged in
discussions about the possibility of a business. combination between the two licensees.

15.  These initial discussions ended without any agreement to further pursue the
possibility of combining Sirius’ and XM’s operations.

16, On January 28, 2005, the Chief of the FCC’s Satellite Division of its International
Bureau, Thomas S. Tcyz, wrote and asked the licensees to update the status of their efforts to
develop an interoperable radio receiver.

17. Responses to Mr. Tcyz’s letter were due March 14, 2005, yet as stated below EB
implausibly claims there are no responsive documents. See q 62 infra.

18. In early 2006, Sirius contacted XM once again, and renewed its proposal to
discuss “a variety of topics of interest to the two companies” including a merger with XM.

19. XM then informed-its board of directors of the possibility of merger discussions
with Sirius.

20. Over the next several months, XM and Sirius engaged experis to conduct the
necessary due diligence required in the exploration of a business combination with XM and
Sirius, Id.

21. On February 19, 2007, XM and Sirius entered into an Agreement and Plan of

Merger (“Merger Agreement™).

(]




22. Pursuant to this Merger Agreement, on March 20, 2007, Sirius and XM submitted
applications to the FCC secking consent to transfer control of Commission licenses and
authorizations held by Sirius, XM, and their subsidiaries pursuant to Section 310(d) of the
Communications Act of 1934, as amended, and waiver of the restriction on combining their
licenses or alternatively a declaration that due to changed circumstances the restriction was no
longer operative.

23, XM’s and Sirius’ applications were docketed by the FCC in Applications of XM
Satellite Radio Holdings, Inc., Transferor, and Sirius Satellite Radio Inc., Transferee, Consolidated
Applications for Authority to Transfer Control of XM Radio and Sirius Satellite Radio Inc., MB
Docket No. 07-57 (March 20, 2007). (Hereinafter, “MB 07-57” or “Merger Docket™).

24. Section 310(d) of the Communications Act requires the Comunission to deterimine
whether the public interest will be served or harmed by a grant of merger applications by
Commission licensees.

25. Section 310(d) of the Communications Act requires the Commission to determine
whether the public interest will be served or harmed by a grant of XM’s and Sirius® merger
applications in MB 07-57.

260, This Complaint arises out USE’s FOIA requests for the disclosure of records and
information about the Applicants’ history of compliance with Commission mandates that are
directly relevant to the FCC’s determination whether the public interest will be served or harmed
by a grant of XM’s and Sirius’ merger applications in MB 07-57.

27. - USE's FOIA requests cover a number of incidents involving the Applicants'.
history of compliance with Commission rules and orders.

28.  USE's FOIA requests cover (1) the Applicants' history of compliance, vel non,

with the Commission's mandate that Sirius and XM develop an interoperable radio that can




receive the signals of both SDARS licensees, (2) the Applicants' dealings with the Commission
in connection with inquiries from the Commission about whether Sirius' radios that contained
I'M transmitters complied with applicable emissions limits, and (3) the Applicants’ construction
of terrestrial repeaters at unauthorized locations.

29, USE’s FOIA requests, if processed by the Commission in compliance with the
law, are calculated to provide documents that shed light on (1) whether the Applicants have been
cooperative and forthcoming in connection with enforcement of Commission regulations and
mandates including license conditions to which the Applicants agreed at the time their licenses
were granted; (2} if not, why; (3) who was responsible for the non-compliance; and (4) whether
different or better crafted conditions for approval of the merger are necessary or could be more
effectively enforced.

30.  Ascertaining whether conditions may be. differently or better crafted and therefore
might be better enforced is squarely in the Commission's decisional path on the merger, as in
addition to USE, other parties of record have proposed conditions on the merger if approved.

31. - The Commission cannot discharge its duty to ascertain whether the merger is in
the public interest, even if conditioned, without public disclosure of documents that will
illuminate how to craft meaningful and enforceable conditions.

FOJA Request
32. On January 25, 2008, USE filed an FOIA request with the Commission pursuant
to 47 C.F.R. § 0.461, a copy of which is attached as Exhibit A.

33 USE also sought expedited action because “the documents and information are

relevant to the record being made in MB Docket 07-57.”

34, USE’s FOIA Request sought the production of the following documents:




1. For the period January 1, 2005 to date, each non-privileged, non-exempt
document relating to the “Petition for Declaratory Ruling to Clarify the Lack of
Enforcement and Implementation of the Interoperable Mandate, FCC Rule 47
CFR sec. 25.144(a)(3)(ii)” filed July S, 2007 in MB Docket No. 07-57
(“Petition™).

2. - Tor the period 2005 to date, each non-privileged, non-exempt document relating
to each document relating to the certifications required of the Satellite Digital
Audio Radio Service (SDARS) operators “that their systems include a receiver
that will permit end users to access all licensed SDARS systems that are
operational or under construction.” (See, Letter of Thomas S. Tcyz, Chief,
Satellite Division to Patrick Donnelly, Executive Vice President and General
Counsel, Sirius Satellite Radio, January 28, 2005, a web posted copy of which is
attached for reference.)

3. For the period January 1, 2003 to date, each non-privileged, non-exempt
document relating to Interoperable Technologies, LLC. :

5. For the period January 1, 2005 to date, each non-privileged, non-exempt
document relating to Sirius’ and XM’s compliance with the equipment
authorization rules governing emission limitations for satellite radio receivers,
including without limitation, those matters raised and considered in connection
with File No. EB-06-SE-250.

6. For the period January 1, 2005 to date, each non-privileged, non-exempt
document relating to Sirius’ and XM’s compliance with the equipment
authorization rules governing emission limitations for satellite radio receivers.

7. For the period January 1, 2006 to date, each non-privileged, non-exempt

document relating to XM’s and Sirius’ compliance with their respective
authorizations for terrestrial repeaters.

35.-  Upon receipt of USE's FOIA Request, the FCC assigned it FOTA Control Number
2008-190 (hereinafter referred to as “FOIA 2008-1907).

36,0 On February 4, 2008, the Commission’s Enforcement Bureau (“EB™) denied
USE’s request for expedited treatment claiming that no compelling need for such action had been

certified.




37.  The EB’s ruling, attached at Exhibit B, defined a “compelling need” in part as
“when a requester is primarily engaged in disseminating information, there is an urgency to
inform the public concerning actual or alleged Federal Government activity.”

38.  The EB denied the request for expedited action ruling “we have determined that
you have not fulfilled either requirement for expedited processing of your FOIA request.” d.

39.  The EB did not address or explain why the relevancy of the documents and
information to the record in MB Docket 07-57 did not qualify as information that needed to be
disseminated due to the urgency to inform the public about the actual or alleged Federal

- Government activity of approving a merger. Id.

40.  The EB did not address why the Applicants’ qualifications and their record for
compliance with Commission rules and policies was not relevant to the Comimission’s
determination whether to approve the Merger.

41. On February 25, 2007, the FCC sought a ten working day extension to respond to
FOIA 2008-190 pursuant to 5 U.S.C. §552(a)(6)(B)(1).

42. On March 6, 2008, the FCC requested an additional 10 business days to respond
to FOIA 2008-190.

43, USE did not consent to the March 6" request for another extension to respond to
FOIA 2008-190.

44, On February 14, 2008, pursuant to 47 CF.R. § 0.461(d)(3), the Commission
asked XM and Sirius if they wished to supplement their previ.ous requests for confidential
treatment of submissions they had made pursuant to an FOIA request by the National

Association of Broadcasters (“NAB”) in 2007.




45. On February 29, 2008, XM and Sirius submitted supplemental confidentiality
requests.

46, On March 5, 2008, USE responded to XM’s and Sirius’ supplemental
confidentiality requests by Letter from Charles H. Helein, Esq. Helein and Marashlian, LLC, to
Kathryn S. Berthot, Chief Spectrum Enforcement Division, Enforcement Bureau, attached as
Exhibit C.

47. On March 21, 2008, the EB granted in part and denied in part USE’s requests for
the documents and information specified in FOIA 2008-190 by Letter from Karthryn S. Berthot,
Chief Spectrum Enforcement Division, Enforcement Bureau to Charles H. Helein, Esq., Helein
and Marashlian, 1.1.C, attached as Exhibit D.

48.  In partially denying USE’s Request, the EB held that XM and Sirius demonstrated
that substantial competitive harm was likely to result from the release of the requested
information and therefore were exempt from disclosure pursuant to Exemptions 4 and 7 of the
FOIA, 5 U.S.C. § 552(b)(4) and (7).

Application For Review

49, Pursuant to Section 0.461(i)(2) of the Commission’s Rules, on March 31, 2008,
USE filed an Application for Review of the EB’s March 21, 2008 decision to the extent it denied
USE’s Request (“USE AFR ™) attached as Exhibit E.

50.  The EB’s partial denial of USE’s Request fails to articulate any basis for
balancing the rights of the public and the need for the Commission to have the documents and
information in the record in the Merger Docket against the merger Applicants’ claims for

confidentiality.




51. The EB’s partial denial of USE’s Request fails to articulate any basis to reject the
fact that the relevancy of documents and information to the merits of the merger and the public
interest issues raised defeats any interests XM and Sirius have in preventing disclosure.

52. The EB’s partial denial fails to consider that public filings made with the SEC
undercut claims by Sirius and XM that they will be competitively harmed by the disclosure of
the requested documents and information to the extent such SEC filings contain information
similar to the information sought by USE in its FOIA requests.

53. For example, in Sirius’ SEC 10-K filing made by Sirius on March 28, 2003 at pp.
7-8, it identified its consumer electronics manufacturers, the receiving devices for automobiles
available to its subscribers, the identity of its manufacturers and the retailers of the FM
modulated radios, the three-band radios and its price and cost factors.

54, The EB’s citation to SEC filings by the Applicants as grounds for partially
granting USE’s Request because the information has been publicly disclosed by such filings
cannot be reconciled with its ignoring other SEC filings such as that cited in the preceding

paragraph in partially denying USE’s Request based on claims of competitive harm.

55. In partially denying USE’s Request, the EB ignores the facts that since February
2000, when XM and Sirius in their SEC filings designated each other as sole competitors in the
satellite radio market, nevertheless worked together to develop a unified standard for satellite
radios to enable consumers to purchase one radio capable of receiving both Sirius and XM
Radio's services, they cross-licensed their intellectual property to each other. /d. atp. 7.

56.  In partially denying USE’s Request, the EB ignores the fact that XM and Sirius
have been engaged in merger discussions since early 2006 and exchanged each party’s detailed

information including trade secrets, and commercial and financial information to their direct




competltor, i.e., each other.

57.  In partially denying USE’s Request, the EB has not addressed why disclosure of
documents and information on the Applicants’ noncompliance with the interoperability mandate
sought by USE’s Category 2 request should be denied under Exemption 7 (the “law
enforcement” exemption).

58.  The EB assertion that no responsive documents were found on USE’s Category 1
request about the Commission’s refusal to deal with the issue of interoperability despite being
specifically requested to do so begs the question of whether there are no “nonexempt or non-
privileged” responsive documents or simply no documents.

59.  USE’s AFR also sought Commission review of the EB’s conclusion that there
“are no responsive documents” to Categories 1 through 4 of the FOIA Request.

60.  The EB’s conclusion that there are “no responsive documents” begs the question
considering the following;

*» Category 1 sought documents about the Petition for Declaratory Ruling on the meaning
of the interoperable radio mandate that was ordered handled as a “complaint,” an unprecedented
or at least rare action that it would seem would require some documentation between
Commission offices to execute.

» Category 2 that sought documents about XM/Sirius’. certifications about the
interoperable radio had attached a copy of an FCC letter dated January 28, 2005 raising an issue
about the thoroughness of the search of Corﬁmission records on this matter.

* Categories 3 and 4 asked about a company, that on information and belief has
something to do with the interoperability mandate, Interoperable Technologies L1.C. The EB’s

response that there are no responsive documents in regard to this company is incomplete. It does

10




not inform USE that there are in fact no such documents in the FCC’s records, versus there are
such documents but they are all considered exempt or privileged.

61.  On information and belief, Interoperable Technologies LLC is the company
formed by XM and Sirius under their Joint Development Agreement they entered on February
16, 2000 to develop an interoperable radio as mandated by the Commission’s condition impoesed
on the grants of the licenses to each company.

62. If this is the case, it is implausible that the Commission would have no
documents, not even an email; regarding this aspect of the Applicants” supposed effort to address
the interoperability mandate after the Commission itself had made inquiries of the Applicants
about the status of those efforts. See 9 16-17, Supra.

63.  Among others,! USE has urged the Commission to condition its approval on
requiring open access to the satellite radio network, i.e., to prevent the merged entity from
extending its control of the network services to the devices that are required by the public to
access those services.

64.  The condition proposed would require the Applicants to make their proprietary
chipsets available on reasonable and nondiscriminatory terms to consumer electronics
manufacturers so that they could provide competitive choices in satellite radio receivers.

05. In order to craft meaningful, enforceable conditions that will ensure open access,

1t is essential that the documents USE has requested and been denied access to, as well as the

' Chairman John Dingell of the House Energy & Commerce Committee and Chairman Edward.
Markey of the Subcommittee on the Internet and Telecommunications of the House Energy &
Commerce Committee wrote the Commission on May 1, 2008 urging adoption of such a
condition. Public Knowledge, the National Association of Telecommunications Officers and
Advisers, Media Access Project and New America Foundation, along with iBiquity and the HD
Radio Alliance have also supported the condition in the record before the Commission.

11




documents USE has been granted access to but denied by the applications for review filed by
XM, Sirius and others, as identified below, be made part of the record in the Merger Docket.

66.  The facts are that the Applicants have not provided an interoperable satellite radio
receiver despite this being a condition on the grants of their respective licenses since 1997.

67.  Yet, the Applicants have never been questioned, much less held accountable for
the lack of producing an interoperable satellite radio receiver.

68. Documents shedding light on how and why this condition has not been enforced
or made effective are- directly relevant to ensuring that any conditions attached to the
consolidation of the two SDARS licenses are not similarly nullified by the Applicants and are
successfully enforced by the Commission.

09.  The Commission is obligated under Section 309 of the Communications Act to
determine whether the public interest will be served or harmed by a grant of the applications in
Merger Docket.

70. An applicant’s compliance with Commission rules and law directly implicates the
public interest insofar as it illuminates whether it will implement a Commission authorization in
compliance with its terms.

71 For example, as disclosed in the SEC 10-Q filing niade by Sirius on November 8,
© 2006, and the SEC 10-Q filing made by XM on November 9, 2006, in April 2006, Sirius and XM
received inquiries from the Commission as to whether the FM transmitters in their products
éomp}ied with the FCC’s emissions and frequency rules.

72. Two years -after the Commission’s inquiries began, the companies continue to
report their non-compliance in their SEC filings.

73.  InSirius’ 10-Q filing on May 12, 2008, page 34, Sirius reports —

12




FCC Matters. In April 2006, we learned that XM Radio and two manufacturers of
SIRIUS radios had received inquiries from the FCC as to whether the FM transmitters in
their products complied with the FCC’s emissions and frequency rules. We promptly
began an intemal review of the compliance of the FM transmitters in a number of our
radios. In June 2006, we leamed that a third manufacturer of SIRIUS radios had received
an inquiry from the FCC as to whether the FM transmitters in its products complied with
the FCC’s emissions and frequency rules. In June 2006, we received a letter from the
FCC making similar inquiries. In July 2006, we responded to the letter from the FCC in
respect of the preliminary results of our review.  In August 2006, we received a follow-up
letter of inquiry from the FCC and responded to the FCC’s further inquiry. We continue
to cooperate with the FCC’s inquiry.

During our intermal review, we determined that certain of our radios with FM transmitters
were not compliant with FCC rules.

In connection with our internal review, we discovered that certain SIRIUS personnel

- requested manufacturers to produce SIRIUS radios that were not consistent with the
FCC’s rules. As a result of this review, we are taking significant steps to ensure that this
situation does not happen again, including the adoption of a compliance plan, approved
by our board of directors, to ensure that in the future our products comply with all
applicable FCC rules.

74. Inits SEC 10Q filing, May 12, 2008, page 55, XM reports,

FCC Receiver Matter—As we have previously disclosed, we have received inquiries
from, and responded to, the FCC regarding FM modulator wireless transmitters in various
XM radios not in compliance with permissible emission limits...We have been
submitting documents to the FCC and are in discussions with the FCC to resolve this
matter. We cannot predict at this time the extent of any further actions that we will need
to undertake or any financial obligations we may incur. There can be no assurance
regarding the ultimate outcome of this matter, or its significance to our business,
consolidated results of operations or financial position.

75. Sirius’ violation of Commission rules regarding éonstruction and operation of its
terrestrial repeaters also continues to be reported. |

76.  InSirius’ same 10-Q filing of May 12, 2008, at page 34, Sirius reports —

In October 2006, we ceased operating 11 of our terrestrial repeaters which we discovered

had been operating at variance to the specifications and applied to the FCC for new

authority to resume operating these repeaters.

77. In XM’s 10 Q for May 12, 2008 at page 55, it is reported —
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F'CC Repeater Network Maiter—In October 2006, we filed for both a 30-day Special
Temporary Authority (“STA™) and a 180-day STA with respect to our terrestrial repeater
network, seeking authority to continue to operate our entire repeater network despite the
fact that the technical characteristics of certain repeaters, as built, differ from the
technical characteristics in the original STAs granted for our repeater network. These
differences include some repeaters not being built in the exact locations, or with the same
antenna heights, power levels, or antenna characteristics than set forth in the earlier
STAs... We continue to communicate with the staff of the FCC regarding these matters.
In February 2007, we received a letter of inquiry from the FCC relating to these matters,
to which we have responded. This proceeding may result in the imposition of ﬁnanc‘:ial
penaltics against us or adverse changes to our repeater network resulting from having
repeaters turned off or otherwise modified in a manner that would reduce service quality
in the affected areas.

78. While XM and Sirius have acknowledged that the Commission’s inquiry may
result in fines, additional license conditions or other FCC actions that could be detrimental to
their business, the activities and the participation of the individual executives and senior-level
employees involved in these violations have not been disclosed.

79. It is unquestionably relevant and important for the Commission, in its
consideration of the Merger Docket, to determine the roles played by the individual executives
and senior-level employees in these violations and, depending on the nature and extent of their
involvement, whether they may appropriately continue in their positions with these licensees.

80. Disclosure of the documents and information sought by USE is therefore required
so that they may be made part of the record in the Merger Docket and cast additional light on
how to craft meaningful and enforceable conditions to protect the public interest as the
Commission 1s required by statute to do.

81. USE has argued consistently in its filings with the Commission that a merger
without conditions will result in XM and Sirius controlling not only the network, but also the
manufacturing and distribution of hardware which would in turn result in an increase in price,

decrease 1n service, decrease in choice, lack of innovation and poor quality of service.
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82. While Sirtus has claimed that it does not physically manufacture, import, or
distribute radios themselves, it has been disclosed elsewhere that it has extensive control over
these processes

83. In its SEC 8K filing on April 29, 2008, p 2, Exhibit 10.33, Directed Electronics,
Inc. (DED, Sirius” exclusive retail distributor, reported it had received from Sirius amendments
made by Sirius to the contract between DEI and Sirius to which DEI agreed to accept.

84. The terms of these contract amendments show that Sirius intends to and will
controf who the manufacturer is, what is to be produced, decide at what price the product will be
sold, decide what warranty policy the distributor will adhere to, what inventory levels will be
kept and what the price of the product will be.

85. These terms demonstrate that post-merger, Sirius, as the surviving entity, intends
to control completely the public’s access to the radio receivers needed to access the merged
entity’s network services extending its exclusive control over the satellite radio spectrum and the
content of the services provided thereon to the vertical market, the satellite radio receivers.

Other Applications For Review

86. On April 4, 2008, Sirius filed an Application for Review of the EB’s March 21,
2008 decision to the extent it granted USE’s FOIA Request.

87. On April 15, 2008, USE filed an Opposition to Sirius” AFR.

88.  On April 4, 2008, executive and senior-level employees of Sirius, named as John
Does 1 and 2 filed their Application for Review to the EB’s March 21, 2008 decision to the
extent it granted USE’s FOIA Request.

89. On April 15, 2008, USE filed an Opposition to Sirius® John Does” AFR.

90. On April 4, 2008, XM and Four XM employees filed an Application for Review




of the EB’s March 21, 2008 decision to the extent it granted USE’s FOIA Request.

91.  On April 8, 2008, USE filed its Opposition to XM’s AFR.

92, The time limits under 5 U.S.C. §552(a)(6)(A)ii) for Commission action on each
party’s filing of an AFR has expired.

93. The time limit on USE’s AFR expired April 28, 2008.

94. The time limit on KRI's AFR expired May 1, 2008.

95. The time limit on Sirius’, XM’s, Sirius John Does, and Four XM Employees
AFRs expired May 2, 2008.

NAB’s FOIA Request

96. The National Association of Broadcasters (“NAB”) in 2007 filed an FOIA request
(FOIA Control No. 2007-235) that sought many of the same documents and information USE’s
FOIA Request seeks.
97.  On June 18, 2007, in a Letter Ruling, the Enforcement Bureau granted in part and
denied in part the NAB FOIA Request.
98.  On June 29, 2007, Sirius filed an Application for Review of the EB’s June 1§,
2007 Letter Ruling which remains pending before the Commission without action.
99. On July 2, 2007, XM filed an Application for Review of the EB’s June 18, 2007
‘Letter Ruling which remains pending -before the Commission without action.
100.  On July 2, 2007, Four XM Employees filed an Application for Review of the
EB’s June 18, 2007 Letter Ruling which remains pending before the Commission without action.
101.  On or about July 2, 2007, Three Unnamed Employees of XM filed an Application
for Review of the EB’s June 18, 2007 Letter Ruling which remains pending before the

Commission without action.
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102, As of the filing of this Complaint, the Applications for Review of the EB’s June
18, 2007 Letter Ruling have been pending before the Commission for over 10 months without
action.

103, The documents and information that was sought a year ago by NAB and the
documents and information sought by USE a little over three months ago concern Sirius’ and
XM’s cofnpliance with the explicit condition imposed on the satellite radio licenses awarded to
them in 1997, viz., the requirement that their satellite radio “systems include a receiver that will
permit end users to access all licensed SDARS systems that are operational or under
construction.”

104. The documents and information that was sought a year ago by NAB and the
documents and information sought by USE a little over three months ago concern Sirius’ and
XM’s compliance with the technical requirements governing emission limitations explicitly set
forth in the Commission’s equipment authorizations issued for XM’s and Sirius’ satellite radio
recetvers.

105. The documents and information that was sought a year ago by NAB and the
documents and information sought by USE a little over three months ago concern Sirius’ and
XM’s compliance with the geographical parameters explicitly set forth in their licenses g_ranted
+ for the placement of terrestrial repeater stations.

106. The documents and information sought by USE over three months ago seek the
identity of the individual executive and senior-level employees involved in the activities
described above.

107.  The activities and the participation of the individual executive and senior-level

employees relate directly to XM’s and Sirius’ whether the operation of their respective satellite
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radio services can be conducted in accordance with the terms and conditions of those licenses.

108.  An applicant’s compliance with Commission rules and law directly implicates the
public interest in whether it will implement a Commission authorization in compliance with its
terms.

109, Disclosure of the documents and information sought by USE is therefore required
so that they may be made part of the record in the Merger Docket.

110.  Disclosure of the requested documents and information is extremely time
sensitive because action in the Merger Docket is reported to be imminent.

111, Because of its concerns over the tensions between the timing of disclosure of the
documents and information and the timing of action in the Merger Docket, in a Letter from
Charles H. Helein, Counsel for USE to Laurence Schecker, Office of General Counsel, FCC,
-~ May 5, 2008, attached as Exhibit F, it was pointed out that time for action on the Applications
for Review had expired and asked whether and when action might be taken by the Commission.

112, In an E-mail of May 9, 2008 Charles H. Helein Counse] for USE to Laurence
Schecker, Office of General Counsel, attached as Exhibit G, a second inquiry was made about
possible action on the Applications For Review.

113.  These inquiries have not been responded to at this time.

114, The Commission, interested parties and the public in general need disclosure of
the information requested in USE’s FOIA Requests so it may be filed in the Merger Docket and
considered in regard to the Merger Applicants’ qualifications as Commission licensees and their
willingness and ability to comply with Commission rules and policies.

115, The FOIA mandate that the Commission resolve appeals of its decisions within 20

working days, 5 U.S.C. § 552(a)(6)(A)(ii), has not been met.
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116.  The Commission has not notified USE that it would need more than 20 working
days to resolve its Application for Review.

117.  USE’s Application for Review was constructively denied on April 28, 2008.

[18.  Sirius’ Application For Review was constructively denied on May 2, 2008.

119.  XM’s and the 4 XM Employees’ Application For Review was constructively
denied on May 2, 2008.

120.  Sirius John Does’ Application For Review was constructively denied on May 2,
2008.

121, The statutory 20 working day time frame for the Commission to resolve the
Applications for Review has expired.

122, Pursuant to 5 U.S.C. § 552 (a)(6)(C)(i), any person requesting records from any
agency shall be deemed to have exhausted his administrative remedies if the agency fails to
comply with the 20-day time limit for resolving appeals.

123.  The Commission failed to comply with the 20 working day deadline and USE 1s
deemed to have exhausted its administrative remedies.

124.  Having exhausted all administrative remedies, USE is entitled to obtain judicial
action on its FOIA Requests.

125, No further avenues of appeal are available within the Commission.

126.  USE states that foregoing facts are true and correct to the best of its knowledge,
information and belief.

CAUSE OF ACTION
Violation of the Freedom of Information Act for
Wrongful Withholding of Agency Records

127, USE repeats and re-alleges paragraphs 1-122.
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128.  The Commission has wrongfully withheld agency records requested by USE by
failing to comply with the statutory time limit for the processing of FOIA Reqguests and the
Application for Review.,

129.  USE has exhausted the applicable administrative remedies with respect to the
Commission’s wrongful withholding of the requested records.

130.  USE is entitled to injunctive relief with respect to the release and disclosure of the
requested records.

Demand for Relief

Wherefore, Plaintiff USE respectfully requests that this Court take expedited action and:

(1) order the immediate disclosure of the following documents:

Category 1, Subject to (2) and (3) following, the Petition for Declaratory Ruling and each
internal document by which this Petition was referred to the EB to be processed as a formal
complaint instead of a Petition for Declaratory Ruling, each document created to process this
Petition as a formal complaint, and each document or citation to Commission rule, order or
policy by which a Petition for Declaratory Ruling that authorizes such conversion and the
identity of the office and officer(s) within the Commission that authorized the conversion;

Category 2, the Commission’s copy of the January 28, 2005 letter from Mr. Teyz to
Sirius and XM, Sirius and XM’s responses of March 14, 2005 and all other related documents;

Categories 5-8, all documents the EB has cleared for disclosure and all documents the EB
has withheld from disclosure.

(2) order the Commission to disclose whether the determination that there are no
responsive documents is based on a determination that such documents as do exist in these

categories are either exempt or privileged;
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(3) order the Commission to list the documents in Categories 1-4 that the Commission
has labeled exempt and/or privileged in reaching its determination that there are “no responsive
documents.”

(4) declare that the Commission’s refusal to disclose the documents requested by USE is
unlawful;

(5) declare that the Commission’s conduct in failing to comply with the statutory time
frames for resolving appeals of FOIA requests is unlawful;

(6) award USE its costs and reasonable attorney’s fees in this action as provided by 5
U.S.C. § 552(a)(4)(E);

(7) order the Commission to take such actions as are ordered herein on an expedited

basis;

(8) order the Commission not to act on the Merger until the documents and information
are disclosed and placed in the record of the Merger Docket and a reasonable time provided for
~ public comment after the documents and information have been made part of the record; and

(9) grant such other relief as this Court may deem just and proper.

Respectfully submitted,

Dated: May 14, 2008 - C)/ICMQ% 7g NZQO z

Charles H. Helein
DC Bar # 81281
Attorney for Plaintiff

Helein & Marashlian, LLC

1483 Chain Bridge Road, Suite 301
McLean, VA 22101

703-714-1300

703-714-1330 (fax)
chh@commlawgroup.com
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The Commlaw Group

HELEIN & MARASHLIAN, LLC Telephone: (703) 7141300
1483 Chain Bridge Road Facsimile: (703) 714-1330
Suite 301 E-mail: maill@®Comml awGroup.com
McLean, Virginia 22101 - Website: www.CommI awGroup.com

fte TV . Writer's E-mail Address
“\/?JJBIE;T; fl?(])li&t Dial Number chh@commlzwgroup.com

FREEDOM OF INFORMATION ACT REQUEST

January 25, 2008
E-mail: FOIA@fcc.gov
And
Surface mail:
FOIA Public Liaison
Federal Communications Commission
445 12th Street, S.W., Room 1-A836
Washington, D.C. 20554

This FOIA request is made pursuant to 47 CF.R, § 0.461 for the documents referenced
and/or described below. Certain Offices, Bureaus/Divisions of the Commission have been
specified based on the belief that these are the primary sources of the documents requested and to
provide as much direction as possible so that the furnishing of the documents may be
accomplished as quickly as possible. The need for these documents is extremely .time se.nsmve
because of their importance to on-going consideration of the Commission on issues in MB
Docket No. 07-57.

Please take notice that this request is not limited solely to the documentg tha:t exist in the
Offices, Bureaus/Divisions specified, but includes all offices, bureaus/divisions of the
Commission that have or may have documents responsive to this request, whether' such
documents in such other Offices, BureawDivisions are duplicative of those in the' possession of
the specified Offices/Bureaus/Divisions or original to such other Offices/BureawDivisions.




Office of the Chairman, Office of Commissioners, Enforcement Bureau

1. For the period January 1. 2005 to date, each non-privileged, non-exempt document
relating to the “Petition for Declaratory Ruling to Clarify the Lack of Enfor'cement and
Implementation of the Interoperable Mandate, FCC Rule 47 CFR sec. 25.144(a)(3)(ii)" filed July
5, 2007 in MB Docket No. 07-57 (“Petition™).

International Bureau, Satellite Division —

2. For the period 2005 to date, each non-privileged, non-exempt document r.elating. to
each document relating to the certifications required of the Satellite Digital Audio Radio Service
(SDARS) operators “that their systems include a receiver that will permit end users to access all
licensed SDARS systems that are operational or under construction.” (See, Letter of Thomas S.
Tcyz, Chief, Satellite Division to Patrick Donnelly, Executive Vice President and General
Counsel, Sirius Satellite Radio, January 28, 2005, a web posted copy of which is attached for
reference.)

International Bureau -

For the period January 1, 2003 to date, each non-privileged, non-exempt document
relating to -

3. Interoperable Technologies, LLC.
Office of Engineering and Technology —

For the period January 1, 2003 to date, each mon-privileged, non-exempt document
relating to -

4. Interoperable Technologies, LLC.
Eaforcement Bureau, Spectrum Enforcement Division -

For the period January 1, 2005 to date, cach non-privileged, non-cxempt document
relating to -

5. Sirius” and XM's compliance with the equipment authorization rules governing
emission limitations for satellite radio receivers, including without limitation, those matiers
raised and considered in connection with File No, EB-06-SE-250.

Office of Engineering and Technology —

For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to -




6. Sirius’ and XM’s compliance with the equipment authorization rules governing
emission limitations for satellite radio receivers.

Enforcement Bureau, Spectrum Enforcement Division —

For the period January 1. 2006 to date, each non-privileged, non-exempt document
relating to -

7. XM’s and Sirius’ compliance with their respective authorizations for terrestrial
repeaters,

International Bureau, Satellite Division -

For the period January 1, 2006 to_date, each non-privileged, non-exempt document

relating to —

8. XM’s and Sirius’ compliance with their respective authorizations for terrestrial
repeaters.

Definitions

For purposes of this request, “document” as used herein means docu'mefnts s'fupphed by
applicants, respondents, or other non-Commission employees to the Comimission, its Bureaus
and/or their Divisions and the staffs of same, including without limitation, ele_ctromc records.of
any nature, anything reduced to tangible physical form, including, but not limited to, all emails,
email attachments, text messages, records, papers and books, transcriptions, pw?urcs, drawxn_g,s
or diagrams of every nature, whether transcribed by hand or by some mechanical, eIectrqmc,
photographic or other means, as well as sound reproductions of oral statements or conversations
by whatever means made, whether in the actnal or constructive possession or u.nder control or
not, relating, evidencing, constituting or pertaining in any way to the subj egt matters 1n
connection with which it is used and includes originals, al! file copies, all other copies, no matter
how prepared, and all drafts prepared in commections with such writing, wh_ether uscjd or nojc,
including by way of illustration and not by way of limitation, the following: emails, email
attachments, text messages, books, records, contracts, agreements, memoranda, cotrespondence,
bulletins, circulars, forms, pamphlets, notices, statements, journals, postcards, letters, telegrams,
reports, photostats, microfilm, and maps. If a writing and/or document differ in any way f.rmn
another document including, by way of illustration and not by way of limitation, any postscripts,
notafion, change or addendum, it shall be considered a separate document.

For purposes of this request, “relating to” means connected wi_th1 evidenc:{ng,
constituting, regarding, discussing, referring to, with respect to, conceming, purporting,
consisting of, embodying, establishing, comprising, commenting on, mentioning, reSPo_ndmg to,
showing, describing, analyzing, reflecting, indicating, presenting, or in any way pertaining to the
specified matter.

The maximum search fee at this time is $1,000.00.




Expedited response is requested as the documents and information are relevant to the
record being made in MB Docket No. 07-57.

Pleasc identify the privilege and/or exemption relied on, if any, to withhold any
document and identify by name or description and the office, Bureaw/Division and staff person in
whose possession such document resides.

Shouldr any questions arise, kindly contact the undersijgned.

CharIes H. Heléif 7 7

Counsel of Record
U.S. Electronics, Inc.
MB Docket No. 07-57
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Federal Communications Commission
Washington, DC

January 28, 2005

Mr, Patrick L. Donmelly

Executive Vice President and General Counsel
SIRTUS Sateilite Radio

1221 Avenue off the Americas

New York, NY 10020

File Nos: IB Docket No. 95-91; SAT-MOD-20040212-00017;

Dear Mr, Donnelly:

As an alternative to the Commission mandating standards for receivers used m providing
Satellite Digital Audio Radio Service (SDARS), SDARS operators are to certify to the
Commission that their systems include a receiver that will permit end users fo access all
licensed SDARS systems that are operational or under construction. 1 Thet Commls_swn
authorized Sirius Satellite Radio Inc. (Sirius) in 1997 to provide SDARS in the United
States subject to such a certification.2 The authorization of the other SDARS licensee,
XM Radio Inc. (XM Radic), is subject to an identical certification requirement.3

In our recent quthorization of XM Radio for the lawach and operation of

replacement satellites,4 we noted that Sirius and XM Radio have on file a Ietter dated
October 6, 2000, in which the two SDARS licensees announced an agreement to develop
a unified standard for satellite radios, and stated their anticipation that. interoperable chips
capable of receiving both services would be produced in volume in mid-2004.5 The two
licensees also stated their agresment to introduce interim interoperable radios, prior to the
introduction of fully-interoperable chipsets, that would include a common wiring harness,

[PAGE 2]

head unit, antenna, and an interchangeable trunk-mounted box containing processing
elements for both company's signals.6

In order to reflect more accurately the status of SDARS licensees* efforts in developing
interoperable receivers, we are requesting that Sirius and XM Radio file an update to the

October 6, 2000 Letter in pending proceedings where interoperable receivers are an issue.

Although the Commission is cognizant of the differences betweefq the two SDARS '
licensees' transmission technologics that initially affected the ability to develop iecelver
interoperability,7 it is not clear, given the passage of time, that these differences still
exist.




" For this reason, we request that Sirius submit to the Satellite Division, within 43 days
from the date of this letter, the status of Sirius' efforts to develop an mterqpcrable
receiver and its time frame for making such an interoperable receiver available to the
public.8

Please contact JoAnn Lucanik, (202) 418-0873, or Stephen Duall, (202) 418-1103, of my
staff if you have any questions regarding this letter.

Sincerely,

Thomas 8. Teyz
Chief
Satellite Division

cc: Carl R. Frank

Counsel

Wiley Rein & Fielding LP
1776 K Street, NW
Washington, DC 20006
(202) 719-7049 (Fax)

[footnotes for page 1]

I Establishment of Rules and Policies for the Digital Audio Radio Satellite Service in the
23102360 MHz Frequency Band, . ...

2 Satellite CD Radio, Inc., Order and Authorization, 13 FCC Red 7971, 7995 (pata. 57)
(Int'l Bur, 1997) { 1997 Sirius Authorization Order) ("I‘S FURTHEl‘l ORDERBD that this
authorization is subject to certification by [Sirius] that its final receiver design is )
interoperable with respect to the [XM Radio Inc.]'s Satellite Digital Audio Radio Service _

system final receiver design.").

3 American Mobile Radio Corporation, Order and Authorization, 13 FCC Red 8329,
8851 (para 54) (Int'l Bur. 1997).

4 XM Radio Inc., Order and Authorization, DA 05-180 (Int'l Bur. Sat, Div, rel. Jan. 26,
2005}

5 Letter from John R. Wormington. XM Radio Inc., and Robert D. Briskman. Sirius
Satellite Radio Inc., to Magalie Roman Salas, FCC, dated Oct. 6, 2000 (October 6
Letter),

{footnotes for page 2]

6 October 6 Letter at 4.




7 1897 Sirius Authorization Order, 13 FCC Red at 7990 (para. 42).

8 We have also separately
same time period.

fend of letter]
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Federal Communications Commission
Washington, D.C. 20554

February 4, 2008

Charles H. Helein, Esq.
Helein & Marashlian, [.I.C
Counsel of Record

U.S. Electronics, Inc.

1483 Chain Bridge Road
Suite 301

McLean, Virginia 22101

In Re: FOIA Control No. 2008-190

Dear Mr. Helein:

This is in reference to your Freedom of Information Act (FOIA) rfaql}cst dated
- January 25, 2008, for copies of various documents pertaining to a Commission
proceeding (MB Docket No. 07-57) involving Sirius Satellite Radio Inc., and XM
Satellite Radio Inc. (See enclosed copy.)

You have asked for expedited processing of your FOIA request. Pursue_mt to _
Section 0.461(h)(2) of the Commission’s rules, 47 C.F.R. § 0.461(h)(2), expedited N

processing shall be granted to a‘requester “demonstrating a compelling need that is ;

certified by the requester to be true and correct to the best of his or her knowledge and
belief.” A compelling need means either (1) that failure to obtain the requested recor@s
on an expedited basis could reasonably be expected to pose an imminent threat to the life
or physical safety of an individual; or (2) when a requester is primarily engqged in
disseminating information, there is an urgency to inform the public concerning actual ot
alleged Federal Government activity.

After reviewing your request, we have determined that you have not fulfilied
either requirement for expedited processing of your FOLA request. Accordmg.ly, your
request for expedited treatment is denied. You may file an application for review of this
decision with the Commission’s Office of General Counsel within five working days of
the date of this letter. (See 47 C.F.R. § 0.461(h)(4)(ii).)




Charles H. Helein, Esq.

This action is taken under delegated authority pursuant to Sections 0.111 and
0.311 of the Commission’s rules, 47 CF.R. §§ 0.111 and 0.311.

Sincerely,

- @:&CNQI

Deputy Chief, Enforcement Bureau
Federal Communications Commission

cc: Scott Blake Harris, Esq.
Robert L. Pettit, Esq.




The Comrdaw Group

HELEIN & MARASHLIAN, LL.C Telephone: (703) 714-1300
1483 Chain Bridge Road Facsimile: (703) 714-1330
Suite 301 E-mail: mail@CommlLawGroup.com
McLean, Virginia 22101 ' Websire: www.Comm] awGroup.com
‘Writer's Direct Dial Number Writer's E-mail Address
703-714-1301 chh@commlawgroup.com
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Surface mail: CP T w

FOIA Public Liaison - If.;‘

Federal Communications Commmission 16&’ = &

445 12th Street, S.W., Room 1-A836
Washington, D.C. 20554

This FOIA request is made pursuant to 47 CFR. § 0.461 for the documents referenced
and/or described below. Certain Offices, Bureaus/Divisions of the Comunission have been
specified based on the belief that these are the primary sources of the documents requested and to
provide as much direction as possible so that the fumnishing of the documents may be
accomplished as quickly as possible. The need for these documents is extremely time sensitive
because of their importance to on-going consideration of the Commission on issues in MB
Docket No. 07-57.

Please take notice that this request is not limited solely to the documents that exist in the
Offices, Bureaus/Divisions specified, but includes all offices, bureaus/divisions of the
Commission that have or may have documents responsive-to this request, whether such
documents in such other Offices, Bureaw/Divisions are duplicative of those in the possession of
the specified Offices/Bureaus/Divisions or original to such other Offices/BureawDivisions.




Office of the Chairman, Office of Commissioners, Enforcement Bureau

1. Por the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to the “Petition for Declaratory Ruling to Clarify the Lack of Enfolr-ciment and
Implementation of the Interoperable Mandate, FCC Rule 47 CFR sec. 25.144(a)(3)(ii filed July
5, 2007 in MB Docket No. 07-57 (“Petition™.

International Bureau, Satellite Division —

2. For the period 2005 to date, each non-privileged, non-exempt dOCUFHGHt r.elatmg‘to
each document relating to the certifications required of the Satellite Digital Aundio Radio Service
(SDARS) operators “that their systems include a receiver that will permit end users to access all
licensed SDARS systems that are operational or under construction.” (See, Letter of Thomas Si
Tcyz, Chief, Satellite Division to Patrick Donnelly, Bxecutive Vice Presxflen!: and Genera
Counsel, Sirius Satellite Radio, January 28, 2005, a web posted copy of which is attached for
reference.)

International Bureau —

or the period January 1. 2003 to date, each non-privileged, non-exempt document
relating to -

‘3, Interoperable Technologies, LLC.
Office of Engineering and Technology —

For the period January 1. 2003 fo date, each non-privileged, non-exempt document
relating to -

4. Interoperable Technologies, LLC.
Enforcement Bureau, Spectrum Enforcement Division -

For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to -

5. Siriug’ and XM’s compliance with the equipment author.isztiop rules goverxtltmi
emission limitations for satellite radio receivers, including without limitation, those maiter
raised and considered in connection with File No, EB-06-8E-250.

Office of Engineering and Technology —

For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to -

-

N
R————
N -




6. Sirius’ and XM’s compliance with the equipment authorization rules governing
emission [imitations for satellite radio receivers.

Enforcement Bureau, Spectrum Enforcement Division —

For the period January 1. 2006 to date, each mon-privileged, non-exempt document
relating to —~ )

7. XM’s and Siriug’ compliance with their respective authorizations for terrestrial
repeaters.

International Bureau, Satellite Division -

For the period January 1, 2006 to date, each non-privileged, non-exempt document

relating to —

8. XM’s and Sirius’ compliance with their respective authorizations for terrestrial
repeaters,

Definitions

For purposes of this request, “document” as used herein means docu'm(?nts s‘upphed by
applicants, respondents, or other non-Commission employees to the Comrmssmn,' its Bureaus
and/or their Divisions and the staffs of same, including without limitation, electronic records of
any nature, anything reduced to tangible physical form, including, but not hnll’t_ed to, all emgﬂs,
email attachments, text messages, records, papers and books, franscriptions, p1c}ures, drawmgs
or diagrams of every nature, whether transcribed by hand or by some mechanical, electronic,
photographic or other means, as well as sound reproductions of oral statements or conversations
by whatever means made, whether in the actual or constructive possession or u.ndcr control or
not, relating, evidencing, constituting or pertaining in any way to the subject matlers 1n
connection with which it is used and includes originals, all file copies, ail other copies, no matter

‘how prepared, and all drafis prepared in connections with such writing, whether used or not,
including by way of illustration and not by way of limitation, the following: emails, email
attachments, text messages, books, records, coniracts, agreements, memoranda, cotrespondence,
bulletins, circulars, forms, pamphlets, notices, statements, journals, postcards, letters, telegrams,
teports, photostats, microfilm, and maps. If a writing and/or document c}ifffsr n any way f‘mm
another document including, by way of illustration and not by way of limitation, any postscripts,
notation, change or addendun, it shall be considered a separate document.

For purposes of this request, “relating to” means connected w%th, ev1denc_%ng,
constituting, regarding, discussing, referring to, with respect fto, concerning, purporting,
consisting of, embodying, establishing, comprising, commenting on, mentioning, responding to,
showing, describing, analyzing, reflecting, indicating, presenting, or in any way pertaining to the
specified matter.

The maximum search fee af this time is $1,000.00.




Expedited response is requested as the documents and information ave relevant to the
Tecord being made in MB Docket No. 07-57.

Please [identify the privilege and/or exemption relied on, if any, to withhold any
document and identify by name or deg oription and the office, Bureaw/Division and staff person in
whose possession such docurrient resides.

Should any questions arise, kindly contact the undergjoned.

Charles H. Helif ~ 7

Counsel of Record
U.S. Electronics, Inc.
MB Docket No. 07-57
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Federal Communications Comsmission
Washington, DC

Janwary 28, 2005

Mr. Patrick L. Dounelly

Bxecutive Vice President and General Counsel
SIRIUS Satellite Radio

1221 Avenue off the Americas

New York, NY 10020

File Nos: IB Docket No. 95-91; SAT-MOD-20040212-00017;

Dear Mr. Donpelly:

4s an alternative to the Commission mandating standards for receivers used In pm‘?g e
Satellite Digital Audio Radio Service (SDARS), SDARS operators are to certify to :u
Commission that their systems include a receiver that will permit end users t0 20Cess
licensed SDARS systems that are operational or under construction. 1 The Oﬂms§1o$1
authorized Sirius Satellite Radio Inc. (Sirius) in 1997 to provide SDARS in the Unite
States subject to such a certification.2 The authorization of the other Sl?ARS licensee,
XM Radio Inc. (XM Radio), is subject to an identical certification requirement.3

In our recent authorization of XM Radio for the launch and operation of 4
réplacement satellites,4 we noted that Sirfus and XM Radio bave on file a letter date .
October 6, 2000, in which the two SDARS licensees announced an agreement to devehfnp
2 unified standard for satellite radios, and stated their anticip ation that interoperabie chips
capable of recelving both services would be produced in volume in mid-2004.5 The twt(;;
licensees also stated their agreement 1o introduce interim interoperable radio:s‘,_pricl)lr to :
introduction of fully-interoperable chipsets, that would inclade 2 common wiring hamess,

[PAGE 2]

head unit, antenna, and an interchangeable trunk-mounted box containing processing
elements for both company's signals.6

In order to reflect more accnrately the status of SDARS lcensees' ?fforts in de;rgoguﬁ .
interoperable receivers, we are requesting that Sitius and XM Radio file an update to

October 6, 2000 Letter in pending proceedings where interoperable receivers are an issue.

Although the Commission is cognizant of the differences betwsen the two SDARS or
licensees' transmission technologies that initially affected the ability to develop te:’i‘ff
interoperability,7 it is not clear, given the passage of time, that these differences

exist.

o e BT T
—




" For this reason, we request that Sirius submit to the Satellite Divisioy, within 43 days
from the date of this letter, the status of Sirius' efforts to develop an mwfqpﬁmble
receiver and its time frame for making such an interoperable receiver available fo the
public.8

Please contact JoAnn Lucanik, (202) 418-0873, or Stephen Duall, (202) 418-1103, of my
staff if you have any questions regarding this letter,

Sincerely,

Thomas 8. Teyz
Chief :
Satellite Division

ce: Carl R. Frank

Counsel

Wiley Rein & Fielding LP
1776 K Sireet, NW
‘Washington, DC 20006
(202) 719-7049 (Fax)

[footnotes for page 1]

1 Establishment of Rules and Policies for the Digital Audio Radio Qatellite Service in the
2310-2360 MHz Frequency Band, . ... :

. . - .ST)
2 Satellite CD Radio. Tnc., Order and Authorization, 13 FCC Red 7971, 7995 (para. 57)
(Int'l Bur, 1997) ( 1997 Sirius Authorization Order) ("IS FURTHER ORDERED that this
authorization is subject to certification by [Sirius] that its final receiver design 18

interoperable with respeot to the [XM Radio Inc.]'s Satellite Digital Audio Radio Service |

system final receiver design."”).

3 American Mobile Radio Corporation, Order and Authorization, 13 BCC Red 8829,
8851 (para 54) (Int'l Bur. 1997). '

4 XM Radio Inc., Order and Authorization, DA 05-180 (Int'l Bur. Sat. Div, rel. Jan. 26,
2005} _

5 Leiter from John R. Wormington. XM Radio Inc., and Robert ID. Briskman‘.JSiréus
Satellite Radio Ino., to Magalie Roman Salas, FCC, dated Oct. 6, 2000 (Qctober
Letter). '

[footnotes for page 21

6 QOctober 6 Letter at 4.,

et i 11

.

e e e




7 1997 Sirius Authorization Grder, 13 FOC Red at 7990 (para. 42).

8 We have also Separately instructed XM Radio 1o file such 2 status report within the
same time period.

[end of letter]

——
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'The Commd_aw Group

HELEIN & MARASHLIAN, LLC Telephone: (703) 714-1300
1483 Chain Bridge Road Facsimile: (703) 714-1330
Suite 301 E-mail: mail@Comml awGroup.com
McLean, Virginia 22101 Website: www.CommIawGroup.com

tter’s Di i ‘Wiriter's E-mail Address
;gfg;if:ggl&t Dial Nutber chh@commlawgroup.com

March 3, 2008

VIA U.S, MATL AND FACSIMILE
Fax: 202-418-7290

Ms. Karen Mercer

FCC Enforcement Bureau
Spectrum Enforcement Division
Room 3-A325

445 12' Street, S.W.
Washington, D.C. 20554

Re: FOIA Control Ne. 2008-190
Dear Ms. Mercer:

U.S. Electronics, Inc. (“USE”) hereby submits its comments and opposition to t}}e
responses submitted on February 29, 2008 by Sirius Satellite Radio, Inc. (“Sirius”), XM Radf,o
Inc. (“XM”) and “Three Unnamed Employees of XM Radic Inc.” (“XM Employees™)
(Collectively, the “Respondents”) to the letters of Kathryn S. Berthot dated February 14.1, 2008
seeking the positions of the Respondents on the Freedom of Information Request submitted by
USE on January 25, 2008 (“USE’s FOIA Request™).

Respondents raise a number of objections to the granting of USE’s FOIA Request. As
shown herein, the Respondents’ objections are without merit.

Although Respondents provide citations to decisions justifying denials of other FQIA
requests, those decisions are inapposite to USE’s FOIA Request. The decisions are a collection
of legal truisms without any relevance to the facts underlying and justifying‘USE’s FOIA
Request. In general, those decisions involve risks that disclosure would result in cqmpentwe
harms, would discourage voluntary disclosures to the Commission, and woulq violate ﬂ}e
expectation to and rights of privacy of individuals. None of these risks is applicable USE’s
FOIA Request.




The information sought by USE vitally affects the qualifications of the Applicants to be
licensees of public spectrum; and in particular, is directly relevant to the justification or lack
thereof for the extraordinary relief the Applicants seek for the consolidation of their licenses — a
step that has been expressly prohibited by the Commission for over the past decade. The
information being sought also inherently affects the public interest in the enforcement of the
Commission’s statutory responsibilities as well as its rules and policies.

The Respondents’ claim to confidentiality based on competitive concerns is disingenuous
because the facts regarding interoperability, violations of emission standards and violations of
authorized locations for siting terrestrial repeaters are in no way competitively meaningful to
what they characterize as their "other audio entertainment competitors." It is equa_ily
disingenuous for the Respondents to assert confidentiality for the manufacturing entities
(Wistron and KRI) in regard to which they have no standing to interpose any objections. Nor are
any of the individuals (the XM Employees) entitled to an expectation of privacy for revealing
what they know and to what extent they participated in violations of Commission rules. For the
same reasons, it is disingenuous to argue that disclosure of information and activities that relate
to and may be proof of viclations of Commission rules would retard the voluntary submission of
information to the Commission. The Commission has ample compulsory means to obtain such
information that would not be submitted voluntarily.

As for the defense that Commission investigations are allegedly involved, the
Commission began its investigation into violations of the emission standards and the mis-siting
of repeaters almost two years ago. An on-going enforcement action, if any, during which the
Applicants requested their extraordinary relief from the bar against consolidation of their
licenses, should not perpetually bar disclosure of information important to the public interest. In
addition, the Commission apparently has never investigated the Applicants’ non-compliance
with the interoperability mandate.

Ignoring all of these critical facts, the Applicants cite the action taken in regard o a
similar FOIA request made months ago by the NAB. The Enforcement Bureau granted NAB’s
‘request in part only to have disclosure blocked by the Applicants’ Applications for Review of the
Bureau’s decision. Inexplicably, no action on those Applications for Review has been taken
despite their pendency for over 9 months. Nor has any explanation been provided as to how such
a delay complies with the timetable imposed by the FOIA on the agency’s duty to respond to
FOIA requests. In this connection, the Commission should take official notice that Congress has
passed and the President has recently signed into law “The OPEN Goverament Act of 20077
(Pub. L. No. 110-75) that, among other things, tightens the time limits for agencies to act on
FOIA requests.

In conclusion, the generalized concerns offered by Respondents cannot and do not
outweigh the reality that by asking the Commission for permission to merge, they have squarely
put these compliance issues in contention, and have made the materials they submitted
indispensable to the public comment process. The Commission should grant USE’s FOIA




Request and allow the requested information into the record for consideration of its impact on
the public interests affected by the proposed merger.

Respectfully submitted,
U.S. Electronics, Inc,

By Chadie N, ﬁeﬁw /(/3;59)
Charles H. Helein
Counsel of Record

Cc:
Office of the Chairman
Offices of the Commissioners

Robert L. Pettit

Joshua S. Turner

Wiley Rein LLP

Counsel for Sirius Satellite Radio nc.

Scott Blake Harris
Harris, Wiltshire & Grannis LLP
Counsel for XM Radio Inc.

Dimple Gupa
Covington & Burling LLP
Counsel for Three Unnamed Employees of XM Radio, Inc.

Office of General Counsel
Matthew Barry
General Counsel
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Fe:ieral Communications Commission
 Washington, D.C. 20554
Mareh 21, 2008

+
1 .

VIA CERTIFIED MAXL

RETURN RECEIPT REQUESTED

AND FACSIMYLE AT (703) 714-1330

Charles H. Helein, Bsq.
Helein & Marashljan, LLC
Counsel of Record

U.S. Electranies, Inc.
1483 Chain Bridge Road
Suite 301 i
McLean, Virginia 22101} -

Re; FOIA Control No, 2008-190 - Siﬁus Records |
Dear Mr Helein: . '
‘This is in Tesp onde 1o your Januaty 25, 2008, Freedom of Information Act

(“FOLA™) request filed o1 behalf of the U.8. Electronics, Inc. (“USE”). You seck fx’Pi“
of "non-privileged, non-exempt” documents supplied to the Commission by “agplicants,

respandents, or other non-Commission employees” and relating to any of the following:
the petition filed Yuly 5, 2007, in MB Docket No. 07-57; the ceriifications required of

Batellite Digital Audio Radio Service (“SDARS™) operators “that their systems include 8
receiver that will permitjend users to accass al licensed SDARS systems that ave
apergtional or under construstion™; Interoperable Technologies, LILC; the compliance of
Sirius Batellite Radio, Inje. (“Sirius”) and XM Radio, Ine. ("XM”), with the equipment
authorization rules goveming emission limitations for satellite receivers, “including
without limitation thosematters and considered in connection with File No. EB-06-8E-
250™; and Sirius’ god XM’s compliance with their respective suthorizations for tervestrial

Tepeatets. o : .

For administrative convenience, we are addressing your FOIA request separately
with respect to Sirius ad XM, This letter degls with the portion of your FOIA request -
relating to Sirfus, Youy FOIA request seeks documents which are the subject of pending
requests for confidentiglity from Sirius pursuaut fo FOIA Exemptions 4 and 7(A), We
sccordingly served your ROIA request on Sirius and gave it an oppottunity to provide

" additions] support for ifs requests for canfidentiality.” Sirius submitted & supplemental

confidentiglity request on February 29, 20082 On March 5, 2008, USE submitted 2

|

1See 4TCER. § 0.461(d)(§.). See also Letter from Kathryn S. Berthot, Chisf, Spectnym Enforcement

Diyision, Bnfopsemeat Burean, to Robert L, Peftit, Esq., Wiley Rein LLP (Fsbruary 14, 2008).

% Sae Latter from Robert L|Pettit, Esq., Wiley Rein LLP, to Kathryn S. Berthot, Chief, Spectrym
Eaforcement Division, Enforcement Bureau (Pebruary 29, 2008) (“February 26, 2008, letter™).

1
H
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H !
response ta the February 25, 2008, suppletental confidentiality request filed by Sixius .3‘
On March 12, 2008, Sirjus sybmitted o response to USB's Rebruary 29, 2008, response,
I ' .

Maost of the requested documents that we have located were also the subjest of 2
prior FOIA request, FOIA! Control No. 2007-235. We ruled upon that FOIA request sud
the associated confidentiality requests on June 18, 2007 Sirius argnes that we should
withhold some of the matérials we decided fo release inthe June 18, 2007 ruling pending
zesolution of its applicaign for review of that ruling.® We disagree. We will not
withhold any materials foltnd to be non-exempt in our June 18, 2007, ruling, Of course,
we will not fumish any materials whose release s being contested vntil after a final
niling, Similarly, to the eixtent that USE is seeking any materials found to be exempt
from disclosure in our Juge 18, 2007, mling, we will not release such materials in the
absence of a final rufing nequiring their release, " Accordingly, the determinations and
;';a?;lym below closely follow the determinations sud analysis in our June 18, 2007

ing. ‘ 1
: - _

Category 1. Cattf.gery 1 of your FOIA request seeks docyments provided by
sources outside the Com.ﬂnissiqn relating to the petition filed July 5, 2007, in MB Docket
No, 07-57. There are no documents responsive to this patt of your request,’

1
i

1

" Category 2. Category 2 of your FOTA request secks documents provided by
sources outsids the Copnission relating to the certifications required of SDARS
operators “that their systems include a receiverthat will permit end nsers to access all
licensed SDARS systems that are operational or under construction.” Theye are no

documents responsive to; this part of your requést.?

Categories 3 a'né 4. Categories 3 and 4 of your FOIA réquest seek documents
provided by sources outgide the Commission relating to Interoperable Technologies, -
LLC. There areno docyments responsive to this part of your request,’ '

3 See Latter from , Charles H! Helein, Esq,, Helein & l\ttiarshalian. LLC, to Katluyn 55-.1?-ii=1'!;lwt1 Chief,

‘ Speqﬁum Enforcemens Divigion, Enforcaiment Bureay (March 3, 2_008).

* Sag Letier from Robart L. Bettit, Esa., Wiley Rein LLP, to Kathyyn 8. Berthot, Chief, Spectrum
Enforcement Division, Enforcement Bursau (March 12, 2008)

* Letter from Kathryn S. Bet%hot, Chief, Spectrum Enforcement Division, Enforcement Byrean, to Robert
L. Pettit, Esq., Wiley Rein LLP (Tune 18, 2001) (“Juge, 18, 2007 rling™), applisation for review pending,
i X

¢ February 29, 2008, letter a[' 6.

? Sirfus his submitted certaih documents that may be résponsivs tp USE's FOIA request in MB Docker No.
07-57 pursuant ta protectiv ardess. We note that USE hag access to these docurents pursuany to the
protective orders and therefare ars consting USE’s FOTA request not to request fisse dociments,

¥ Seen. 7. I ‘
¥ Seen. 7. ; !

1
I
3
b

i
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Categories 5, 6, 7, and 8, Categories 5, 6,7 and 8 of your FOIA request seck
documents provided by squrces outside the Commisgion relating to Sirius’s compliance
with the equipment asthofization mies governing emission limitations for satellite
receivers, “including without limitation those matters and considered in connection with
File No. EB-06~8B-250"; and Sirlus’ compliance with its autharizations for terrestrial
repeaters. We have located the following documents that are responsive fo these parts of
your request: responges to Letters of Inguiry submitted by Sirius totaling 3,784 pages
(“LOI Responses™); approximately 83 pages of documents pertaining to settlement
negatiations between theBnforcement Burean snd Sirius; approximately 210 pages of
docyrments pertaining to Sirius’ proposed technical solutions and comprehensive
campliance plan; approxjmately 157 pages of test reparts submiited by Sirius in
conjunction with eqmpn);t:t authorization applications for satellite radio receivers and the
accompanying transmittq] e-mails; and approximately 52 pages of itferference

‘complaints. As explainef] below, we are releasing approximately 97 pages of LOI

Responses, some with redactions, and are withholding approximately 3,687 pages of the
LOI Responses. We are|withholding the settiement documents and the documents
pertaining to Sirius” proposed technical solutions and comprehensive comphiance plan.
We are releasing the tes{ reports and the accompanying transmittal e-mails. We are also
releasing the interference complaints, some with redactions. . :

Sirius agked us to withhold its LOI Responses in their entirety under FOIA

' Exemption 7(A). FOTA|Exemption 7(A), 5 U.S.C. § 552(b)(7)(A), applies to “records or

inforination compiled fdr law epforcement purposes ... to the extent that the production
of such Jaw enforcement records or information .., coyld reasonably be expected to
interfere with enforcement proceadings.” Sirius asserted that all of the materials it has
produced qualify for prétection ynder Exemption 7(A) because they were indisputably

. corapiled for Jaw enfordement purposes and their release would interfere with pending

and future related enforcement progeedings.

“We conelude,ias we did in the June 18, 2007 ruling, that Siriug® LOI Responses
should not be withheld from disclosure undey Exemption 7(A). All of the materinls in
question are in Sirjug’ possession and kmown to it. In Wireless Consumers Alliance, the
Commission concluded that the release of information already known to the farget of an
investigation would not be expected to resylt in interference to the investigation, 10

Furthermore, in this instance, we do not believe that release of these materials will result

in interference to any other pending investigations or similar future investigations. In this

connection, we note that it has been publicly known for over 8 year that the Commission

is investigating the corpliance of varlons entities with the Commission’s rules regarding
FMmodulators.'t |
|

120 FCC Rod 3874, 3881482 (2005). -

" We nate thet Sirius and 'Irarious othar companiss have disclosed pending investigations into thﬁil:
complianos with the Comuission’s yules raganding FM modulators in their filings with the Securifjes and

Bxehange Commission c*.g'scn.
| .

'
i
i
t
.
i
!
|
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Siriug also reqqessted confidential treatrent of its LOT Responses in their
entirety under FOIA Exenjption 4. POIA Exemption 4, 5 U.8.C. § 552(b)(4), applies to
“trade secrets and commeycial or financial information obtained from a person and .
privileged or confidential.” Under National Parks and Conservation Ass'n v. Mortan,
commercial or financial materials are considered confidential if disclosue of the
information is Jikely: (1) }o cause substantial Bardship to the competitive pasition of the
submit{:ser, or (2) to impah} the government's ability to obtain necessary information in the
futyre, .

]
Sirius argued thﬁ\éits LOI Responses contain trade secrets and privileged
commercial or fingncig] iformation and that the diselosure of this information would
result in irreparable harmito its competitive position. In particular, Siriys argned that
disclosure of such information would allow competitors to gain insight into Siring®
business processes and commercial strategies as well as its relationships with customers,
harm Sirivg’ relationships with its suppliets and its ability to work with distributors, and
assist competitors in developing, producing, marketing and selling future products and
services that compete with those offered by Sirius, ‘Sirius further argued that the release
of such information wau.}d impair the Commission’s ability to obtain necessary
information in the future; ' o

We find, as we did in the Juge 18, 2007, mling, that Sirius has demonstrated that
substantial competitive Jarm is lilely to resulf from the release of some of the requested
information and therefore will withhold that information from disclosure. Specifically,
we will withhold from djsclosure the following: contracts and agreements between Sirius
and othér entities regarding the design, manufactyre and distribution of satellite DARS
radios (approximately 992 pages), and internal documents relating to Sirius’ product
development and husiness strategies, including e-mail messages, test data and product

*descriptions (approximately 2,479 pages). We agree with Sirins that disclosure of these

conumercial materials would allow coppetitors to gain insight into Sicus® business
processes, commercial sirategies and product development and harm its relationships
with its vendors, In addj_tion,_ we will redact portions of Sirius’ LOJ Responses dated July
12 and August 14, 2006, The information redacted from the LOY Responses includes
data concerning the nuwber of units of satellite DARS radios manufaciured, imported,
sold, activated by consumers, at factories and at distribytors and retailers; proposed
technical solutions to FM modulator interference; and Sitius® proposed comprehensive
compliance plan, The various data coneerping the nanmber of ynits of radios would be

- invalusble to Sirius’ cofpetitors in understanding the relationship between Siriug’

manufacturing, sales and activation volumes, Fyrther, the proposed technical solutions
ang comprehensive compliance plan would allow competitors to gain insight into its
business processes and commercia) strategies. See, e.g., Natianal Parks & Cons. Ass'nv. -
Kleppe, 547 F.2d 673, 684 (D.C. Cir. 1976); Timken Co. v. U.S. Customs Serv., 451 F,
Supp. 557, 559-60 (D.1.C. 1980) (both bolding that business strategies and marketing
plans are exempt from flisclosure yunder Exemption 4); Fisher v. Renegotiation Bd,, 355

|

¥ 498 .24 765, 770 (D.C. Fir. Y674} ("Narional Farks ™).
® See also Critical Mags Evergy Projecty. NRC, 975 F.24 871 (D.C. Cir. 1992),

1
1
|
1
|
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P. Supp. 1171, 1174 (D.DIC, 1973) (sales information, including pricing data, net sales,
costs and expenses, exemnyt from disclosure under Examption 4, International Satellite,
Ine., 57 RR 24 460, 462-63 (1984) (withholding of business marketing plans under
Exemption 4). Moreaver) Sirius® proposed technical solutions and comprehensive
compliance plan are the sabject of ongoing setflement discussions and therefore may also
be withheld under the settlament privilege of FOLA Exemption 5, 5 US.C. § 552(6)(5).
See The Goodyear Tire &l Rubber Co. v. Chiles Power Supply, Inc. d/bla Heatway
Systems, 332 R, 34 976 (§" Cir, 2003) (“Goodyear Tire").

We find, however, as we did in the June 18, 2007 ruling, that Sirvius has not
demonstrated that substartial competitive harm is likely to result from the release of other
materials, Accordingly, we will zelease these materials. Specifically, we are releasing
the unredacted portions of Sirius® L,0T Responses dated July 12 and August 14, 2006

(approximately 29 pages), which include information identified by Sirius as publicly

available, the identities of Sirius’ distributors and equipment manufacturers, and the
actions taken by Sirtus to correct its potential noncompliance with the technical
requirements of Part 15, |Siriug states in ite April 20, 2007 letter that the identity of ifs
distributors “is nat, in all| cases, publicly available information.” We note, however, that
all of the Siriug distributors identified in its LOY Responses are identified as Sirius
distributars in news relesses, annual reports, and other documents that are publicly
available on Sirins’ webgite. Similarly, all of the manufacturers jdentified in Siriug’ LOI
Responses are identified as Sirius manufacturers in news releases, annyal reports and
other documents that ar Lpublicly ayailable on its website or in test reports submitted a5
part of equipment autharization applications that are publicly availeble in the
Commission’s Bquipment Authorization Database, The corrective actions taken by
Sitius have been reported in a publicly available filing it made with the SEC.¥ In
addition, we are releasing the confidentiality requests submitted by Sirfus with the LOL

- Responses (approximately 18 pages), a pyblicly available user manual (approximately 5

pages), and dooyments relgting to & complaint made by National Public Radio to Sirius
about FM modulater interference (37 pages). We are further releasing in their entirety
supplements) LOT Respanses (without the attached documents) from Sirius dated July 26,
August 2, Angust 23, Afigust 30, September 11, 2006 (approximately 10 pages), These
letfers are simply cover jetters trausmitting additionsl docmments responsive to thé LOIs
and do not themselves include any commercial information.

Siriug also reque!sted confidentlal treatment of information regarding when it
became aware of potentjal non-compliance of its satellite DARS radios, what

‘modifications were made to the radios, and the names and titles of Sirius employees who

were involved in the decigion to make such modifications or were aware of potential non-
compliance. Sirius argued that this information is propietary commercial informetion
whose disclosure “would allow competitors to gain insight into Sitius’s highly
confidential businegs piocesses and commercial strategies as well as its corporate
organization and decisibn-making structyre,” Sirius also argusd that the information
furaished in {is respons:e to those questions would be “of inestimable value to Siyius’
competitors in understanding Sirius’ internal organization ., .” and that its disclasure

% See Sirivs Sutellite Radio} Inc., Form 8-K. (filed July 12, 2006).

'
1
i
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-~ “could give other entities 4 competitive advantage over Sirius by allowing them to review

Sirius’s decision-making processes and benchmark Sirius’ internal organization.”

. §

We find, a3 we did in the June 18, 2007 ruling, that these axguments are
unpersuasive and thereforé will not redact this information from Sirfus’ 1.OI Responses.
We note that the Sirius employees in question are exeoutive and senjor-level employees
whose names and titles are publicly known. Tadeed, Sirius conceded that “individyal job -
titles are a matier of public knowledge.” Regarding the information a3 to when Sirius
became aware of potential non-compliance, we note that Sirins stated in ifs April 20,
2007, letter that the fourtd paragraph of its July 12, 2006, LOI Response “consists of
information that hag been/disclosed in Sirfus’ filings to the SEC, and thus is publicly
available information.” Since the fonrth paragraph specifies when Sirjus became aware
of potential non-compliagice, we fnd that this information is not confidential. Further,
we find that information as to what modifications Sirius made to its radios after they were
authorized by the Commission is not commercial information ertitled to confidential
treatment. In this connection, Section 0.457(d)(1)(i) of the Rules, 47 CF.R. §
0.457(d)(1)(ii), states that applications for equipment authorizations and matetials
relating to such applications are not routinely available for public inspection prior to the
effective date of the authorization, but will be made available for ingpection following the
effective date, The fact that Sirius apparently made modifications to its radios without
seeking Commission anthorization should not afford protection for information that
would not otherwise be entitled to confidential treatment nnder Seetion 0.457(d)(1)(H).

Moreovér, we fir{d that the release of thig information would not impair the

- Comumission®s ability fo bbtain necessary information in the future, The impairment

prong of Bxemption 4 “gaditionally has been found to be satisfied when an agency
demonstrates that the information at issye was provided voluntarily and that submitting

- entities would not provide such information in the future if it were subject to public

disclosure.”1® Sirius was required fo provide this information in response to Commission
LOIs, and as a Commission licensee, Sirjug can be compelled ta provide such

information in response.to Commission inquiries in the future,'®

We are withholding in their entirety consent decree propesals and associated
e-mails submitted by Sirins (approximaely 78 pages) and tolling agreements and tolling
agreement extensions (dpproximately 5 pages) execnuted by Sirius in conjunction with
ongoing setflement discussions. Thege materials may be withheld under the settlerent
privilegs of Exernption 5. See Goodyear Tire, 332 F. 3d 976. ,

' See, FlightSafery Serviged Corporation, v, Department of Labor, 326 ¥.3d 607, 612 (5% Cir, 2003).

* See 47 U.S.C. §§ 154(3), 154G), 308(1) aud 403; sea alsp People for the Ethical Treatment of Animals +.
United States Department af dgricylture, No. 03-195, 2005 WL 1241141, at 56 (D,D.C. May 24, 2005)
(Not reparted in F.Supp.2d] (finding that SDA’s ability fo obtain information in the future wowld not be
impaired by disclosure of the withheld docymenta becayse faderal regulations require horrowers snd
lenders to submit the informarion). . '




MAR. 21, 2Ppe S:E9PN FCC EB 282 418 7298 . NC. 625 P.8/28

Charles . Helein, Bsq, | !
|

We have also looa, approximataly 210 pages of responsive documents that
include presentations mads to Commission staff and an agsociated confidentiality reqnest.
We are releasing the confidentiality request (3 pages) but are withholding the
presentations in their entiety (approximately 207 pages). The presentations address
proposed modifications td Sirius radios with ¥M modulators and include technical design
information and equipment compliance teckmiques. We find that this information s -
proprietary commercial intformation, the disclosure of which will result in substantial

- competitive harm to Siriuk, and thexefore will withhold it pursuant to Exemption 4.

Additionally, these presentations are the subject of ongoing settlement discussions and
thercfore may alsa be withheld under the geiflement privilege of Bxemption 5. Sze

" Goodyear Tire, 332 B, 3d 976.

[ .

We are relezsing g pproximately 156 pages of test reports submitted by Siriugin
conjunction with eqtﬁpmtnt authorization applications for satellite radio receivers and the
accompanying tranamitta) e-mails, which are publicly available in the Commission’s
Equipment Authorization Datsbase. :

Finally, we ate releasing approximately 52 pages of intetference complaints
against Sirjus.'” Some of these documents ae e-mails from listeners of the complaining
stations. We have redacted the senders’ e-mail addresses and other identifying

“information from those €-mails pursuant to FOLA Exemption 7(C), 5 U.8.C. §

552(0)(7)(C), and Section 0.457(2)(3) of the Comtnission’s rules. FOIA Exemption
(7)(C) and Section 0.451(1g)(3) of opr rules permit nondisclosure of information in
investigatory records compiled for law enforcement purposes, to the extent that
production of such information “could reasonably be expected to constitute an
unyaranted {nvasion offpersonal privacy.”. In addition, we redacted the fax number of a
Coramission field facility from two pages of documents on the bagis of FOTA Exemption
2 and Scction 0.457(b) of the Commission’s Rules, 47 C.R.R. § 0.457(b). FOIA
Exemption 2 and Section 0.457(h) of our rules permit nondisclosure of materials thet are
related solely to the in personnel rules and practices of the Commigsion. The fax
mumbers of Commussion field facilities are not routinely available to the public.

To the extent fhat we are denying in part your FOLA request in this leiter, we
disagree that there is a gonpelling public interest in disclosing fuformation regarding
Sirius’ compliance wit FCC requirements; even if we determine that Sirius has met ifs
burden of demonstrafing that specific records fall within an Exemption, becayse such
Information has 4 direct bearing on the public interest considerations raised in the
pending XM/Sjrius megger application, '

We are releasing the confidentiglity requests, complaints and publicly available
information. The remaining information we have decided to release will not be made
available until after the disposition of any applications for review and apy judicial
appeals. Ifno applicatjon for review is filed, the material will made available after the
expiration of the flingjdeadline, -

I

' Approximately 29 of ﬂxefapprnximﬁtely 52 pages are also against XM Radio, Inc., and are inclyded in the
30 pages released by our XM records letter of March 21, 2008,

|
1
i
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You are classified under Section 0470(2)(2) of the Coramission’s Rules, 47
C.ER. § 0.470(2)(2), as a domamercial requester and, therefore, we will assess charges
that recover the full, reaso:i'zable direct cost of searching for, reviewing and duplicating
the records sought under ﬂfe FOIA. The charges for search and review are as follows:
$1220.62 for 17 hours and) 15 mimites by GS-15 and Senior Level employees ($71.92 per
hour); $122,28 for 2 hours by a GS-14 employes ($61.14 per howr); $43.51 for one hour
by a GS-12 employee ($43.51 per hour); and duplication costs of $107.10 for 630 pages
of records (3.17 per page)y'® The Financial Operations Division of the Office of the
Managing Director of the FCC will bill you for the total amonnt of $1,493.51 under
ioePfﬁa;e:c: cover. Payment §s due 30 days afer receipt of the bill with checks made payable

C. .

The undersigned official is responsible for the partial denial of your FOIA
request. If you believe the partial denial of your FOIA request is in ervor, you may file an
application for review of this decision with the Commission’s Office of General Counsel
within 10 working days phrsuant to Section 0.461(1)(2) of the Commission’s Rules, 47

LCER. § 04610)).

Besides ruling on .gthe FOLA reguest, this letter also constitutes a ruling on Sirivs’
confidentiality requests. We are providing to Siriug capies of its LO responses showing
which partions of those responses we bave determined to be confidential IfSitys
believes our treatment ofjits request for confidential treatment of doousments is in arrar, it
mey file an application £31 review of this action with the Office of General Comnsel

. pursuant to Section 0,461(3)(2) of the Commission"s Rules within 10 wotking days of the

date we furnish the sbové-mentioned copies,

" Sincerely,

Rodbe 3. Bslr

Chief, Spectram{Enforcement Division
Enforcement B

ce: Robert L. Petit, Fsq.

I

! CoC
¥ These charges are s tota] charges for reviewing and duplicating the records sought in your FOTA
request with respect to both Sirins and XM We pots thag the duplication cost only applies to the
documsnts that are released bwith this respense. You may incur additional duplication charges for any
documents that we may release afier the digposition of any appsals filed by Sirins and/or XM.
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Fcctiteral Communications Commission
Washington, D.C. 20534

.' March 21, 2008

VIA CERTIETED MAIL
RETURN RECEIPT REOUESTED
AND FACSTMILE AT (703) 714-1330

Charles H. Helein, Bsq, |

Heolein & Marashlian, LLC

Counsel of Record

U.S. Electronics, Ine.

1483 Chain Bridge Road 1

Suite 301

McLean, Virginia -22101 o o o
' : Re: FOLA Control No. 2008-190— XM Records

Dear Mr. Helein:

This is in response to your January 25, 2008, Freedom of Information Act
(“FOIA™) request filed onjbehalf ofthe U8, Bleotromcs, Ine. (“USE™. You seek copies
of “non-privileged, non-exempt” docyments supplied to the Commission by “applicants,
respondents, or other non-Commission employees™ and relating to any of the following!
the petition filed July 5, 2 ?07 in MB Docket No, 07-57; the certifications required of
Satellite Digital Andio Ragio Servioe (“SDARS”) operators “the their systems include a
receiver that will permait end users to access al licensed SDARS systems that are
aperational or under constiuction”; Interaperable Technologies, LLC; the compliance of
Siriug Satellite Radio, Inc; (“Smus”) and XM Radio, Inc, (“XM™), with the equipment
authorization rules goverqmg emission limitations for satellite receivers, “including -
without Himitation those miatters and considered in connection with File No. EB-06-SE-
250”; and Sirjug® and XMr's compliance with theis tespcctive authorizations for terrestrial
repeaters -

For admnnstratweg convenience, we are addressing your FOIA rcquest separately
with respect to Sirins and XM, This letter deals with the portion of your BOIA request
relating to XM. Your FOT.A request seeks dacuments which are the subject of pending
requests for confidentiality from XM and two groups of XM employees, XM submittad
earlier requests for confidentiality pursuant to FOIA Exemptions 4 and 6. We
accordingly seyved your FOIA request on XM aud gave it an opportunity to provide
additional support for its zequests for confidentiality,’ XM submitted a supplemental

! See 47 C.RR. § 0.461(d)(3). {See aso Letter from Kathryn 8, Berthot, Chief, Spectrum Enforcement”

Division, Enforcement anuftu Fames S, Blitz, Esq., Vice Presidept and Regulatory Counsel, £M Radio,

Ine. (Aprl 9, 2007),




MAR.21.2088 5:18PM  FCC EB 202 418 7290 NO.6Z5  P.11/20

Charles F. Helein, Bsq. |
confidentiality request onLPebnmry 29,2008.% On Febryary 29, 2008 we teceived
additional confidentiality uests from “Three nnnamed employees of M Radio, Ine,™
and “Four XM employees™ pursuant to POIA Bxerpptions 6 and 7(C). OnMearch 5,
2008, USE submitted a response to the February 29, 2008, supplemental conﬁdwﬁahty
vequest filed by XM and tp the Febrtmry 29, 2008, conﬁdcnﬁahty request filed by “Three
Unnamed emplayees of XM Radio, Tne.” On March 7, 2008, USE submitted a response
fo the Febrary 29, 2008 -conﬁdcnnahty requegt filed by “Four employees, n :

Most of the raque§ted documents that we have located wete also the subject of a
prior FOIA request, BOIA Conirol No. 2007235, We wiled upon, that FOIA request and
the associated conﬁdenégjty requests on Jupe 18, 2007.7 XM argues that we should
withhold some of the materials we deeided to release in the June 18, 2007 ruling pending
resolution of its applicgtion for seview of that mling.® The “Three unnamed employees of
KM Radio, Inc.,” also argue that we shoyld withhold some of the materials we decided to
telease in the June 18, 2007, pending resolution of its appleation for review.” Likewise,
the “Foyr XM employees” argue that we shoyld defer or deny USE’s FOIA request for
some of roaterials we c]f.ehded to release in the June 18, 2007 raling pending resolution of
the spplication for review.'® We disagree with XM aud both groups of XM ermployess,
We will not withhold any materials found to be non-exermpt in our June 13, 2007 ruling.
Of course, we will not fU{msh any materials whase release is being contested until after a
final ruling, Similarly, 10 the extent that USE is seeldng any materlals found to be

exempt from disclosure in oue June 18, 2007, raling, we will not release sych materials in

the absence of a final ruling requiring their release, Accordingly, the determinations and

® Sei Letter from Seatt Blaks Harris, Bsq., Harrie, Wiltshire & Grannis, LLP, fo Karan Mercer, Specirum.
Enforcement Division, Enforcement Burean (Rebryery 29, 2008) (“Febryary 29 2008, XM Tatter™).

% See Letter from Lanpy L., Bx)euer, sq., Covington & Butling, LLF, to Karen Mercer, Specirum
W’a Division, Enfordemﬁnt Bureau (Fabmmy 25, 2008) (“Rebruary 29, 2008, Three Empleyees

4 See1etter from Lori . Searcy, Esq., Searcy Law Offices, to Karen Mercer, Spectrm Enforcernent
Divigion, Baforcement Burea.v,l (February 29, 2003) ("Febrigry 29, 2008, Four Emiployees Letter™),

? See Leiter from Charles H. qieleln, Esq., Heleln & Maraghlian, LLC, to Karen Mercar, Spectrm
Enforcement Diyision, Enforq;emant Burezy (Maych 5, 2008).
¢ See Letter from Charles H. Helein, Rsq., Helein & Maraghlian, LLC, to Karen Mmer Spsctrum
Eﬂomemm: Division, Enforcoment Bureau (March 7, 2008),

7 Lettar from Kaffiryn 8. Berthot, Chief, Spectrum Eaforcement Division, Bnforcement Bureay, to Robert
L. Petsit, Haq,, Wiley Rein Lﬂ,P {Yune 18, 20013 (*Juns 18, 2007 raling™). application for reviBWPeﬂdmg

¥ February 29, 2008, mLeﬁer at2.
? Pobruary 29, 2008, Thyes E)npluyess Letter at 2, The “Thrae uanzmed employees of XM Radio, Inc.,”

vequest that we “maintain” ofr “eonfidential ireatment” of those matarials, In fact, in aur June 18, 2007,
ruling, we denied the request{for confidential treatment of thoss materials,

" Febryary 29, 2008, Foyr Buplaysss Letter at 1,
i
|
I
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analysis below closely foﬁow the deterrninations and analysis in our June 18, 2007
ruling, o '
Category 1. Cat I ory 1 of your FOIA request seeks décmuenxs provided by

sources outside the Commission relating to the petition filed July 5, 2007, in] MB Docket
No. 07-57. There ate no documents responsive to this part of your request. _

Category 2. Category 2 of your FOIA request seeks documents provided by
sources outside the Commission relating to the certifications required of SDARS
opetators “that their systems inelude a receiver that will permit end users to access all
licensed SDARS systems that are operational or under construction.” There are no
documents responsive to this part of your request, 2

Categories 3 2 4. Categories 3 and 4 of your FOIA request seek documents
providad by sources outside the Commigsion relating to Interoperable Technologies,

'LLC. There are no documents responsive to this part of your request.”

. Categories 5, 6, '?, and 8. Categories 5, 6, 7.and 8 of your FOIA request seek
documents provided by sources outside the Commission relating to XM’s eompliance
with the equipment authorization rules governing emission limitations for satellite
receivers, “including without limitation thoss matters and considered in conmection with
File No. BB-06-8E-250"; and XM’ complisnce with its authorizations for tervestrial
sepeaters. We have located the following docnments that ere responsive 1o these parts of
your request; responses |submitted by XM to Letters of Inquiry (LOTs) regarding the
corpliance with Commission rules of FM modulators/transmitters used by XM in
connection with its satellite DARS radios (eollectively, “FM Modulator Responses™)
totaling approximately 3,725 pages; the responses submitted by XM to LOls regarding
XM's compliance with the Commission's rules and authorizations relating to its

terrestrial repeaters (collectively, “Repeafer Responses™ totaling approximately 25

pages; approximately 81 pages of documents pertaining to settlement negotiations

between the Enforccmeljlt Bureay and XM approximately 17 pages of documents

pertaining to XM’s progosed technical solutions and comprehensgive compliance plan;

and approximately 30 pages of jnterference complaints, As explained below, we are
releasing epproximately; 409 pages of FM Modulator Responses, some with redsetions,.

and withholding approximately 2,316 pages of docyments. We are releasing the Repeater
Responses, We are withholding the setflement documents and the documents pertalning

fo XM’s proposed techical solutions and comprehensive compliance plan. We are
releasing the interferende complaints, ‘

' XM has submitted certatn| dovuments that may be responsive to USE's FOIA request in MB Docket No.
07-57 pussuant to protective orders. Wenots that USE has accees to thess documents pursuant ta the
protective ordera end tharefare are construing USE's FOIA request not fo request these documents,

1% Seen 11, '

B Sazn, 11.
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We are releasing )E}M’s confidentiglity requests {(approximately 17 pages), the
portions of XM’s FM Modulator Responses dated May 26, June 26, June 27, July 21,
August 11, October 17, and October 27, 2006 for which it has not requested confidential
treatment (approximately $7 pages), and a privilege log submitted with XM’s October 17,
2006, L.OI Response (approximately 2 pages), In addition, we are releasing documents
provided by XM with its August 21, 2006, LOJ Response for which it has not requested
confidential reatment, including copies of equipment certifications, user guides,
confidentiality requests m}bmitted with equipment authorization applications,
Telecommunications Certification Bady (“TCB") letters, and pictures of devices
(approximately 326 pages)."* ' :

Responses and the dosurents submitted therewith pursuant to FOLA Bxemption 4. FOIA
§ 1552(b)(4), applies 1o “trade secrets and commercial or financial
information obtained frog a person and privileged or confidential.” Under National
Parks and Conservation Uss'n v. Morton,"” commercial or financial materials ae
congidered confidential 1If disclosure of the information is likely: (1) to cauge substantial
hardship to the competitive position of the submitter, or (2) to {mpair the government’s
information in the fatyre. ' : L

XM sought con‘f%mﬁal treatment of certain portions of its FM Modulator

XM requestea the following materials be accorded confidential treatment
under Exemption 4; dats concerning the mumber of units-of satellite DARS radios
mauufactured, imported) sold, dotivated by consumers, at factories and at distributors and

P.13/20

- relationships,

retailers; a contract with

manufacturer; block diagrams, schematics and other

a
information regarding d:f design of XM’s radios; bills of materials re]ating to its tadios;

and correspondence (inc

uding e-mail} among XM employees and between XM ang third

parties, such as equipmert manufacturers, testing bodies, and TCBs. XM asserts that
these materials constitute trade secrets and confidential commercig] information and that

“disclosure of this inform;

ation would cayse substantial hardship to XM's competitive

position. Specifically, XM asserfed that these materials provide commercial information

regarding the termns of ifs contractual agreements with manufacturers and vendors and

satellite radio sales and

manufacturing statistics, XM also asserted that these materisls

cantain trade secrets vegarding the satellite radios® design. XM maintained that release of

this information would

campromise its position in negotiation with manyfacturers and

provids competitots with an in-depth review of its core business processes and key

We find, as we

did in the June 18, 2007, ruling ,that XM has demonstrated that

substantial competitivelharm is likely to result from the release of thess materials and
therefore will withholdjthem from disclosure. Specifically, we will withhold from

M Ahbpugh XM did not reguest confidentiality of any portion of thest documents, we are Tedacting # name
of a private citizen and teleghone aumbers from one of these documents pursuant to FOIA Exewptions 6

#ad T(C), 5 U.S.C, §§ S52(5)(6) aud 552(b)7)(C).

¥ 498 .24 765, 770 (D.C. {3ir, 1974) (“Nationuad Parks ).

% See also Critical Moss Ep}mgy Projeciv, NRC, 875 24 871 (D.C. Cir. 1092).
b

1
H
i

|
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disclosure under Bxempti in 4 the following documents submitted by XM with its May
26, August 11 and October 17, 2006 L.OI Responses: diagrams, schematics end other
information regarding the|design of XM's receivers (approximately 451 pages); &
confract between XM and} a manufaciurer (approximately 74 pages); bills of materials
relating to receiver equipthent (approximately 667 pages), which include information
regarding the parts used in XM's radios apd the cost of those parts; and correspondence
(including e~mail) among/ XM employees and between XM and third parties |
(approximately 1,096 pagks), which include information regarding XM’s product design

- and development, corpordte strategies and business processes, The dingrams, schematics
and related information contain trade secrets regarding the design of XM''s radios.
Release of the contract, bills of materials and correspondence would result in compefitive
harm by revealing proprigtary information regarding the design of XM’s reccivers, -
compromising XM's ppsition in negotiation with manufacturers and providing
competitors with insight into its core business processes and key relationships. In
addition, we have redactsd from XM’s LOI Responses dated May 26, June 26, June 27,
July 21, August 11, Avgust 21 and October 17, 2006 data concerning the number of units
of saiellite DARS radios manufactured, imparted, sold, activated by consumers, at
factories and at distributors and retailers, These data would be invaluable to XM’s
competitors in understanding the relationship between XM's manufacturing, sales and
activation volumes. Se, ¢ g., National Parks & Cons. Ass'n v. Kleppe, 547 F.2d 673,
684 (D.C. Cur. 1976); Tiriken Co, v, U.S. Customs Serv., 491 B, Supp, 557, 539-60
{(D.D.C. 1980} (both holding that business sfrategies and marketing plans are exempt
from disclosure under Bxlernption 4); Fisher v. Renegotiation Bd., 355 F. Supp. 1171,
1174 (D.D.C. 1973) (gales information, inclding pricing data, net sales, costs and
€xpenses, exempt from eﬁ:closme under Exemption 4); Internationgl Setellite, Inc., 57

8

RR 24 460, 462-63 (1984) (withholding of business marketing plans under Exemption 4).

XM also sought c!onﬂdenﬁal treatment under Exemption 4 of information in its -
August 21 and Septembey 6, 2006 LOJ Responses regarding when it became aware of
potential non~compliancﬁ'z of its satellite DARS radios, what modifications were made to
the radios, and the names and titles of XM emplayees who were involved in the decision
to make such modificatidns or were aware of potential non-compliznce,'”” XM asserfed
that disclosure of this information would reveal commercially sensitive information
which would be of substantial value to XM’s competitors and thus cause XM compefitive
hexm. Yo particular, XM asserted that disclosure of the names and titles of XM
employees and executivés mvolved in the design and production of XM's radios would
be of value to companles seeking access to employees in a highly competitive high-tech
industry. XM further asperted that disclosure of this information would impair the
Commission’s ability to Tobtain necessary information in the fisture. Tn this regard, XM

| ,

7 We nots that in the coaﬂdegnﬁality yequeats submitfed with its Angust 21, 2006 and September 6, 2006
LO1 rospenses, XM did not réquest confidsntislity of the informstion as to when XM becams aware of
potential pon-complisnce. snd what modifications XM made to its radips. Further, this information was nof
redacted in the confidential, fedroted versions of the August 21, 2006 and Septambsr 6, 2006 LOI )
responses that XM submitteq to the Bnforcament Buregn, In its April 20, 2007 letter, XM stajes that itdid
request confideptiality of this information, but does not explain how disclosure of this information wauld
cause it competitive harm. X

|‘
i
|




MAR.21.2888 S:11ipM FCC EB 202 418 7292 NO. 625 P.15/20

Charles ¥, Helein, Bsq. | 6

stated fhat the willingness| of potential witnesses 1o participate in XM's investigation orin

a potential enforcement proceeding wonld suffer if they feated thejr responses would be
discloged ta the public.

1 - .

We find, as did in fhe June 18, 2007, ruling, that XM has not demonstrated that it
would likely suffer sybstantial competitive injury from disclosure of this informaticn.
While XM claimed that disclosyre of the names and titles of XM emplayeesand
executives involved in the design and production of its radios would be of value to
companies seeking accessi to employees in a highly competitive high-tech industry, we
note that the XM employees in question are exccutive and semior-level employees whose
names and titles are publicly known, In addition, two of the named individuals are no
longer employed by XM. | Accordingly, we do not consider this adequate justification for
confidentiality under Exemnption 4. Further, we find that information as to when XM
became aware of potential non-compliance and what modifieations XM made to its
radios after they were authorized by the Commission is not commercial iriformation
entitled to confidentis] freatment, In this connection, Section 0.457(d)(1)(1i) of the Rules,
47 CER. § 0.457(d)(1)(if), states that applications for equipment authorizations and
materials relating to suchapplications ars not routinely available for public inspection
prior to the effective date;of the authorization, but will be made available for inspection
following the effective dgte. The fact that XM apparently made madifications to its
radios without seeking Cémmission authorization should not afford protection for
information that would not otherwise bo entitled to confidential treatment under Section
0.457(d)(1)(iD- ' '

Moteover, we do not belisve that disolosure of thig information will impair the -
Comrnission’s ability to qbfain similar information in the futyre. The impairment prong
of Exemption 4 “traditionally has been found to be satisfied when an agency
demonstrates that the information at issus was provided voluntarily and thet submitting
entities would not provide such information in the fisture if it weze subject to public

disclosure.”!* XM was r¢quired to provide this information in response to Commission

LOIs, and as 2 Commigsipn licensee, XM can be compelled to provide such information
in response to Commissign inquiries in the futyre.’” ' :

XM also requesteéi ‘confidential treatment of the names and titles of XM :
employees who were invplved in the decision to make modifications to its satellite DAR
radios or were aware of gotential non-compliance pursuant to FOIA Bxemption 6. XM

argued that disclosure of the names and tifles of the XM employees and executives would -

copstitute an “unwarsanted invasion of personal privecy,” XM further argued that

*® Stee FlightSafuty Services Chrporation, v. Depariment of Labor, 326 ¥.3d 607, 612 (5" Cir. 2003),

¥ See 47U.S.C. §§ 1540, 155(), 308(5) and 403; see afso Peopls for the Bthical Treatment of Animals v,
United States Department of Agricuiture, No. 03-195 2005 WL 1241141, s *5-6 (D.D.C. May 24, 2005)
(Not reportsd in F.8upp.2d) (finding that USDA's sbility to obtain information in the fiture would nof be
impaired by diselogure ofih:;glvﬂhhehi documents hecayse faderal regulations reguire hotrowers and
lendars to submit the information), .
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revealing this informaﬁor{ could subject the named individuals to “public speculation, .
industry prejudice, and pdtential harassment.”

We are ynpersuadad that the names and titles of XM employees who were .
involved in, or awate of, the company’s potential non-compliance can he protected from -
disclosure under FOIA Exemption 6. FOIA. Bxemption 6, 5 U.8.C. § 552(b)(6), proteets ‘
from disclosure information about individyals in “personnel and medical files and similar
files” when the dissleswre of such information “would constitute a clearly unwarranted
{nvasion of personal privaey,” Assuming that the names and titles of these XM
employees could te chardeterized as personnel or simjlar files, we find that XM has not

~ demonstrated that their release would resylt in “a clearly ynwarranted invagion of
persopal privacy.” XM zq a publicly-fraded corporation and the emplayees at issue are
executives and other hightlevel employees. As such, these employees have no reasopable
expectation of privacy as fo their business decisions concerning poteatial violations of the
FCC’s rules.®® Purther, iq balancing any minimal privacy interests of XM employees and
the public’s interest in kﬁ)wmg their identities and condust, we find that the mere
possibility that high-level XM etmployees may be the subject of public scrutiny or
speculation does not outweigh the public’s interest in ynderstanding the agenoy’s
gnforcement proceedings) Accordingly, we will not redact the names and titles of the
XM executives and employees who were involved in the decision to make modifications

. to ity satellite DARS radies or were aware of potential non-compliance of those radios.
We will, however, redactithese employees® direot business telephone numbers, Thys, we
are releasing XM’s LOT }\'tﬂsponses dated August 21 and Septernber 6, 2006
(approximately 16 pages) with the redactions indicated above, :

|
XM sought confidential treatment of the entirety of its Repeater Responses,” with
the exception of that part jof an Exhibit that has been put into the record in another
proceeding,” under FOIA Bxemption 4. XM asserted that the text of the Repeater
Responses contain explicit deseriptions of its internal bysiness processes, ineluding
analysis of and information about XM’s network architecture and its gtrategic approach to
Tepeater deployment, In addition, XM agserted that the Repeater Responses provide
names and joh-related information about current and former XM emplayees who were
involved in the decisionsfio deploy or modify its temrestrial repeaters at variance or whe
- were aware of such depldyment or modification. XM requested confidential tregtment of
the entive text of ifs Repeater Responses because portions of the text cannot effectively be
redacted or omitted fmmfl.hat letter. XM argned that disclosure of this information will
cause substantial hardship to its competitive position. XM also argued that disclosure
would impair the Commibsion's ability to obtain necessary information in the future,
i B

_ | _
® McConnell, 18 FOC Red gt £6372-73 (zedacting names of lower-level employess bt relepsing publicly
¥novwn names), :

B XM requssts confidentiz] m!:atmeut of the enfire toxt of its Repeater Responsas, asserting that “parfions
- ofthe text cannot effectively Be redacted or omitted ” .
™ A partion of XM:*s Exhibit fo its March 12, 2007 Iefter is inclpded in 5 tequest for Special Tepuporasy
Authaority filed by XM with this International Bureau. See File No. SAT-STA-20061002-00114 (fled
October 2, 2006). '
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We find that XM I!;as failed to demonstrate that substantial competitive harm will
result from disclosure of the text of its Repeater Responses. While XM assesfed that the

Repeater Responses con
inchnding analysis of and

téin explicif deseriptions of fis internal business processes,
information about XM's network architechire and its strategic

approach to repeater depleyment, we note that this information is substantially the same

information that has alrea

dy been publicly disclosed in the STA request that XM filed

with the International Burﬁan” Further, XM has not shown how substantlal competitive

mjury will result from: dig

losure of the names and job-related information about current

and former XM employeds who were involved in the decisions to deploy ar modify its

tervestrial repeaters at

4

ance or who were aware of such deployment or modification.

For the reasons stated abgve, we also do not believe that-disclosure of this information
will impair the Commissipn’s ability to obtain similar information in the future.

1
Regarding the Bx}
treatment under Exempti

ibits to its Repeater Responses, XM sought confidential
1 4 of the portion of the Exhibits that have not heen placed into

1he public record in the pending STA proceeding, XM stated that this “new” information
provides previously undigclosed detalls about its repeater network, the disclosse of
which would revezl sensifive business information that could hatm XM's competitive

position, This informati
operating, whether each If

includes data as to whether the listed repeaters are cusrently
sted repeater was inftially deplayed at variance or swhsequently

modified, the date of the yariatce, and the date variant operation ceased. We do not

believe that XM has dem
information is released, 3

nstrated that it will suffer substantial competitive injury if this
e note that XM’s 8TA request specifically identifies which of

the listed repeaters it has fumed off. Thus, it is already a matter of public record whether
the listed repeaters ate cumently operating, The STA request alsq indicates what actions
M took to bring certain|repeaters into compliance and the date on which it began such
actiops, Further, we do xjot aea how disclosure of the date of the variances will ham

i ' - _

XM’s competitive posit

.

XM also asserted|that Bxeynption 6 protects from disclosure the text of the

: : £
to deploy or modify its 1

Madulator Responses,

* Repeater Responses to the extent that the Responses provide names and job-related :
information about cunexz“and former XM employees who were involved in the decisions

estrial repeaters at variance or who were aware of such

* deployment or modification, For the reasons explained above with respect to XM's FM
we find that the Repeatet Respopses canpat be protected from

diselogute under Exeraption 6.

- Moreover, XM sought confidential treatment under Exemption 4 of the

Declaration accompanyi

its March 12, 2007, LOI response, noting that the Declatation

details the interna] processes through which XM obtained the facts geeded to respond to
the Commisgion®s LOI. |This Declaration, however, stafes only in very general texms that
the Declarant jnterviewet various uvonamed euerent and former XM employees in ordet to
respond to the Cammission’s LOL, We therefore find that it is not protected from

I o .
3 See File Ne. SAT-STA-20061002-00114, Decluration of Jefirey Snyder,
|
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disclosure under eifher Exemption 4. XM also asked that we witbhold this Decleration
under Bxemption 6. We note, howeyer, that the Declaration does not identify any of the
employees inferviewed b)} the Declarant by name or provide any personal information
gbout these employees. Thys, we do not believe that XM has demongtrated that
disclosure of the Deolaration “would constitute & clearly unwarranted invasion of
personal privacy.” Accordingly, we will relesse the Repeater Responses, inchuding the
confidentiality request, Exhibits and Declaration, in their entirety (approximately 25

We aze withholding in thejr entivety consent decree proposals and associsted e-
mails submitted by XM (approximately 76 pages) and tolling agreements and tolling
agreement extensions (approximately 5 pages) executed by XM in conjunction with
ongoing settlement disenssions. Thege materials may be withheld under the settlement
privilege of Exemption 5| See Goodyear Tire, 332 B. 3d 976. Finally, we are redacting

1006, LOI Response g paragraph discussing a proposed consent
decree and are withholding in its entirety a consent decree proposal submitfed by XM
(approximately 10 pages]. These materials may be withheld under the scttlement
privilege of FOIA Exemption 5, § U.S.C. § 552(b)(5). See The Goodyear Tire & Rybber
Co. v. Chiles Power Supply, Inc. d/b/a Heatway Systems, 332 F. 3d 976 (6" Cir. 2003),

We have also located approximately 17 pageg of responsive documents that
include presentations mage to Commission staff, The presentations address propoged
modifications to XM radjos with FM modulatoss and include equipment compliance
techniques, ‘We find that this information is proprietery commercial information, the
disclosure of which will Jesult in substantial competitive harm to XM, and therefore will
withhold it pursuant to Exemption 4. Additionally, these presentations are the subject of
ongoing settlement discussions and therefore may also be withheld yndar the settlement
privilege of Exemption 5. See Goodyear Tire, 332 F. 3 976,

: Pinall}r, we are réleasing approximately 30 pages of interference complaints
against XM,*! Some of these documents sre e-mails from listeners of the complaining
stations. We have redacted the senders’ e-mail addresses and other identifying
information from those ei-mails pursuant to FOTA Exemption 7(C), 5 U.S.C. §
552(b)(7)(C), and Section 0.457(g)(3) of the Commission's Rules. FOIA Exemption.
(7)(C) and Section 0.457(g)(3) of our rules permit nondisclosure of information in
investigatory records compiled for law enforcement purposes, to the extent that
production of such information “eould reasonably be expected to constitvte an
unwamanted invasion of|personal privacy.”. In addition, we redacted the fax number of a
Commission field facility from two pages of documents on the basis of FOIA Bxemption
2 and Bection 0.457(b) of the Commission’s Rules, 47 CFR. § 0.457(b). FOIA
Exemption 2 and Sectiop 0.457(b) of our mles permit nondisclosure of materials that are
related solely to the intemnal personnel rules and practices of the Commission. The fax
nymbers of Commission field facilifies are not routinely available to the public-

2 Al but ane of the approxitharsly 30 pages are also against Sirius Satellite Radio, Inc., and arp incuded in
the 52 pages reloased by our|Sirius recards Istter of Mavch 21, 2008,

_—————
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To the extent that We are denying in part your FOLA request in this letter, we
disagree that there is a co¢upelﬁng public inferest in disclosing information regarding
XM’s potential rale vialations, even if we determine that XM has met its burden of
- demonstrating that specific records £l within an Bxemption, because such information
has a direct bearing on the public interest congiderations raized in the pending XM/Siriug

merger application, : '
| .

We are releasing ] confidentiality requests, complaints and the partions of the
LOI Responses and documents for which XM does not request confidentiality
concurrently with this letfer ruling, The remaining information that we have decided to
release will not be made available until after the disposition of any applications for
teview and any judicial alpeals. If no application for review is filed, the material will
made available after the eixpiration of the filing deadline.

You are classified under Section 0.470(a)(2) of the Comumissjon’s Rules, 47
C.ER. § 0.470(a)(2), as 4 commereial requester and, therefore, we will agsess charges
that recaver the full, reasbnable direct cost of searching for, reviewing and duplicating
the recards sought under the FOTA. The charges for search and review are as follows:
$1220.62 for 17 hours angd 15 minutes by GS-15 and Senior Level emaployees (§71.92 per
‘hour); $122,28 for 2 hows by a G8-14 employee ($61.14 per hour); $43.51 for one hour
by a GS-12 employee ($43.51 per hour); and duplication costs of $107.10 for 630 pages
of records (8,17 per page).” The Financial Operations Division of the Office of the
Managing Director of the FCC will bill you for the total amount of §1,493,51 under
septﬁra;eccover. Paymentis due 30 days after receipt of the bill with checks made payable
. tothe FCC.

The wadersigned bfficial is responsible for the partial denial of your FOIA
request. If you believe te partial denjal-of your FOIA request is in ervor, you may file an
application for review of|this decision with the Conumission’s Office of General Connsel
within 10 working days pursuant to Section 0.461()(2) of the Commission’s Rules, 47
CP.R. § 0.461(1)(2). Begides ruling on the FOIA request, this letter also constites a
ruling on XM’s conﬁdm@aﬁty requests. We are providing to XM coples of its LOI
responses showing which portions of those responses we have determined to be
confidential, XM belicves our treatment of its request for confidential treatment of

* These charges are the total Eharges for paviewing snd duplicating the records sopght in your FOLA

request with respect to hoth Siring and XM, Wa note that the duplication cost only applies to the

_ documents that are released with this response. Youmgy inour additional duplication charges forany
docyments that we may m!aa]ke after the disposition of any appeals filad by Sirivs sud/er XM,
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documents is in error, it i y file an application for review of this action with the Office
of General Counsel purs@t to Section 0.461(1)(2%) of the Commission’s Rules within 10
working days of the date we fumnish the above-mentioned copies,

] -

i Smcerely,
: ﬁ ‘%?J\W
; KéLthrynS Bertho
: Chief, Spectrum Endbroement Division
Enforcement Bureau

{
oc:  James 8. Blitz, Hac
Scott Blake Harrig! Bzq.
Lori J Searcy, Bsq
Lanny A. Breuer, Esq.

by

B
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The Commd.aw Group

HELEIN & MARASHLIAN, L1.C Telephone: (703) 714-1300
1483 Chain Bridge Road - Facsimile: (703) 714-1330
Suite 301 E-mail: mail@Comml awGroup.com
McLean, Virginia 22101 Website: www.Comml awGroup.com
Writer's Direct Dial Number Writer's E-mail Address
703-714-1301 chh@cormmlawgroap.com
March 31, 2008
VIA EMAIL

Laurence.scheckerf@fcc.gov

Laurence Schecker

Office of General Counsel

Federal Communications Commission
445 12 Street, S.W.

Washington, DC 20554

Re:  Freedom of Information Act Request (Control No. 2008-190)
U.S. Electronics, Inc.’s Application for Review

U.S. Electronics, Inc. (“USE™), by its attorneys and pursuant to Section 0.461(i)(2) of th’e
Commission’s Rules, hereby files its Application for Review of the Enforcement Bureau’s
{(“EB”) March 21, 2008 partial denial of USE’s Freedom of Information Act (“FOIA”) request of
January 25, 2008, Control No. 2008-190 (“Request™).

Counsel to U.S. Electronics, Inc.

Enclosure

Cc:  Kathryn S. Berthot
Scott Blake Harris, Esq.
Lori J. Searcy, Esq.
Robert L. Pettit, Esq.
Dimple Gupta




Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

)
_ )
Review or Freedom of Information ) FOIA Control no. 2008-190
Action )

)

APPLICATION FOR REVIEW

U.S. Electronics, Inc. (“USE”), by its attorneys and pursuant to Section
0.461(i}2) of the Commission’s Rules, hereby files its Application for Review of the
Enforcement Bureau’s (“EB™) March 21, 2008 decision to the extent it denied USE’s
Freedom of Information Act (“FOIA™) request of January 25, 2008, Control No. 2008-
190 (“Request™).

USE’s FOIA Request sought the disclosure of records relating to the
Commission’s consideration of issues in MB Doéket No. 07-57, KM Satellite Radio
Holdings, Inc.’s ("XM") and Sirius Satellite Radio, Inc.’s ("Sirius”) consolidated
application for authority to transfer control of FCC radio licenses held by XM and Sirius
to a new combined company (the “XM-Sirius Merger”). See FOIA Request (Control No.
2008-190) attached as Exhibit A and incorporated herein by reference.

The Commission notified XM and Sirius of USE’s FOIA Request and provided
them the opportunity to respond because XM and Sirius had, in the first instance,
requested confidential treatrﬁent of fheir submissions. See 47 C.F.R. § 0.461(d)(3); see
Letter ﬁ‘om Kathryn S. Berthot, Chief, Specirum Enforcement Division, Enforcement

Bureau to James S. Blitz, Esq. Vice President and Regulatory Counsel, XM Radio, Inc.,




and to Robert L. Pettit, Esq., Wile rein LLP, attached as Exhibit B and incorporated
herein by reference.

In response, on February 29, 2008, XM and Sirius submitted supplemental
confidentialily requests. See XM’s Letter from Scott Blake Harris, Esq., Harris, Wiltshire
& grannies, LLP, to Karen Mercer, Spectrum Enforcement Division, Enforcement
Bureau, attached as Exhibit C and incorporated herein by reference; see Sirivs’ Letter
from Robert L. Pettit, Esq., to Kathryn S. Berthot, Chief Spectrum Enforcement Division,
Enforcement Bureau, attached as Exhibit D and incorporated herein by reference.

| On March 5, 2008, USE responded to XM’s and Sirius’ supplemental
confidentiality requests.' See Letter from Charles 1. Helein, Esq. Helein and Marashlian,
LEC, to Kathryn S. Berthot, Chief Spectrum Enforcement Division, Enforcement Bureau,
attached as Exhibit E and incorporated herein by reference.

On March 12, 2008, Sirius submitted a response to USE’s March st response.
See Sirtus’ Letter from Robert L. Pettit, Esq., to Karen Mercer, Enforcement Bureau,
attached as Exhibit F and incorporated herein by reference.

On March 21, 2008, the EB responded to USE’s FOIA Request by partially
denying disclosure of the requested documents. See Letters from Karthryn S. Berthot
Chief Spectrum Enforcement Division, Enforcement Bureau to Chatles H. Helein, Esq,

Helein and Marashlian, LLC, attached as Exhibit G and incorporated herein by reference.

' USE also filed a response to the confidentiality request file by the Unnamed employees
of XM and KR1. See Letter from Charles H. Helein, Esq., Helein and Marashlian, LLC,
to Karen Mercer, Spectrum Enforcement Division, Enforcement Bureau (March 7, 2008).

(W]




In its partial denial, the EB found that XM and Sirfus demonstrated that
substantial competitive harm is likely to result from the release of some of the requested
information and therefore will be withheld from disclosure. See Exhibit G.

As evidenced from the attached exhibits, the issues governing disclosure of the
requested infonﬁa’cion have been thoroughly briefed by the parties and therefore need not
be repeated here. See Exhibits A-E. Suffice it to say, USE has a compelling interest in
having access to the information XM and Sirius have provided to the Commission. Such
mformation bears directly on the public interest considerations raised by the merger
application and because the requested information is so closely intertwined with the facts
of the merger proceeding, the compelling public interest in obtaining access to the
information clearly outweighs any confidentiality interests XM and Sirius may have with
regard to such information.

There is no legitimate basis to withhold the requested information. Rather,
disclosure of the requested information is consistent with Comunission and court
precedent, which holds that federal agencies have discretion to release inforrnation on
public interest grounds, even if the information falls within the scope of a FOIA

c—:xernption.?' Because there is a compelling interest to disclose the denied information,

See Liberty Cable Company, Inc., 11 FCC Red 2475, 24767 (1996}, aff d sub nom.
Barthold Cable Company Co. v. FCC, 114 F.3d 274 (D.C. Cir. 1997); see also National
Exchange Carrier Ass’n, Inc., 5 FCC Red 7184 (7990) (finding that mere “public
embarrassment, unfavorable publicity, or customer disgruntlement are not generally
considered” to be sufficient reasons to keep information confidentialy; see also CNA Fin.
Corp. v. Donovan, 830 F.2d 1132, 1133 n. 1 (D.C. Cir. 1987) (“The agency’s decision to
release the data normally will be grounded either in its view that none of the FOIA
exemptions applies . . ., or in its belief that rejease is justified in the exercise of its
discretion, even though the data fall within one or more of the statutory exemptions.”);
Larry D. Henderson and Robert S. Benz d/b/a Quad Communications, 15 FCC Red
17073, 17076 (2000) (denying a request for confidential treatment where the materials




the Commission should overturn the EB’s decision to the extent it denies USE’s FOIA
request,

Any finding that there is not a compelling interest should be rejected out of hand
and the Commission should be wary of any conclusion on the EB’s part that rests on the
finding that it “disagree[s] that there is a compelling public interest in disclosing
information regarding the applicants’ potential rule violations because such information
has a direct bearing on the public interest considerations raised in the merger
application.” See Exhibit G. Such a conclusion is not only gratuitous, it appears to
exceed the bounds of the EB’s delegated authority and the FCC’s Rules.

Equally disconcerting is the EB’s conclusion that thgre “are no responsive
documents” to Category 1, Category 2, or Categories 3 and 4 of the FOIA Request. See
Exhibit G. This flatly contradicts the fact that documents are known to exist, documents
that bear directly on the critical issues before the Comrnission in the XM-Sirius Merger.
The significance of these withheld documents cannot be understated and is further
underscored by a commentator’s recent reflection on the Department of Justice’s (“DOJ”)
approval of the XM-Sirius merger.

The [DOJ] found that there is no competition between the companies for existing

subscribers because ‘satellite radic equipment sold by each company is
customized to each network and will not function with the other service. XM and

implicated important rights of both parties concerning the use of a 900 MHz Specialized
Mobile Radio service license); Confidentiality Policy Statement, 13 FCC Red at 243181
2 (“Bven when particular information falls within the scope of a FOIA exemption, federal
agencies generally are afforded the discretion to release the information on public interest
grounds.”); Gulfcoast Services, Inc., 14 FCC Red 8163, 8165 9 5 (WTB 1999) (denying a
request for confidentiality for financial data submitted as part of a license application
because “the public interest considerations favoring openness in our licensing
proceedings outweigh any potential difficulty that Gulf Coast might experience by
disclosure of this information™).




Sirius made some efforts to develop an interoperable radio capable of receiving
both sets of satellite signals. Depending on how such a radio could be configured,
it could enable consumers to switch between providers without incurring the costs
of new equipment. The [Dol’s] investigation revealed, however, that no such
interoperable radio is on the market and that such a radio likely would not be
introduced in the near term.” Recall that one of the arguments made against this
merger was that the companies had promised to develop and market an
interoperable radio, but to this day have not done so. So in essence, the Jusﬁge
Department has rewarded the companies for failing to keep their promise. This 1s
perverse. See Gigi Sohn Public Knowledge, March 20, 2008, attached at
Exhibit H.

Just as it is perverse for the DOJ to reward XM and Sirius for failing to keep their

promise, it would be perverse for the Commission to continue to withhold responsive

documients.

USE wishes to reiterate what it has said throughout these proceedings that it does

not oppose approval of the merger. However, USE has urged that if the Commission

approves the merger, it should condition its approval on requiring open access to the

satellite radio network. In that connection, USE has previously proposed an open device

condition as have several public interest advocates and business interests. In order to

sculpt the conditions that will ensure open access, it is essential that the documents in

question be made part of the record on the merger applications.

USE also reiterates the necessity of appointing an independent monitor to ensure

that any conditions adopted, if the merger is approved, are carried out as mandated by the

Commission. The licensees are apparently under investigation by the Commission for

noncompliance with past mandates of the Commission. The documents relating to that

investigation are the subject of these FOIA requests. Full disclosure of these documents

is therefore essential so that proper ground rules for the moritoring and enforcement of

conditions can be framed.




Commission reverse the EB’s findings and disclose the information requested by USE in

For these reasons and those stated in its earlier submissions, USE requests that the

its entirety.

Cc:

Kathryn S. Berthot

Scott Blake Harris, Esq.

Lori J. Searcy, Esg.
Lanny A. Breuer, Esq.
Robert L. Pettit, Esq.
Dimple Gupta

Counsel to U.S. Electronics, Inc.




CERTIFICATE OF SERVICE

I, Sherry A. Reese, administrative assistant in the law firm Helein & Marashlian, LLC, do
hereby certify that on March 31, 2008, I served a copy U.S. Electronics, Inc.’s
Application for Review upon the following parties by email:

Kathryn S. Berthot (Kathryn.berthot{@fcc.gov)
Lori J. Searcy, Esq. (lori@searcy-law.com)
Robert L. Pettit, Esq. (rpettit@wileyrein.com)
Dimple Gupta (dgupta@cov.com)

and the following party via first class mail, postage pre-paic:

Scott Blake Harris, Esqg.

Harris, Wilishire & Grannis LLP
1200 18" Street, NW
Washington, DC 20036-2560

Huai) froe

herry A Reese
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HELEIN & MARASHIIAN, LLC Telephone: (703} 714-1300
1483 Chain Bridge Road Facsimile: (703} 714-1330
Suire 301 E-mail: mal@CommlawGroup.com
Mecl ean, Virginia 22101 Website: www.Comm[awGroup.com
: i ; Wiriter's E-mail Address
'}'g;;ﬁf gglecz Dial Number chh@commlawgroup.com
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FREEDOM OF INFORMATION ACT REQUEST Z 8 2

2 & o

January 25, 2008 N o _%

E-mail: FOIA@fco.gov 8 ot =

Surface mail: _ =

FOIA Public Liaison - &

=

Qb

Federal Communications Commission
445 12¢h Strest, . W., Room 1-A836
Washington, D.C, 20554

This FOIA request is made pursuant to 47 CFR. § 0.461 for the documents referenced
‘and/or described below. Certain Dffices, Bureaus/Divisions of the Cormmission have been
specified based on the belief that these are the primary sources of the documents requested md;“
provide as much direction as possible so that the furnishing of the docume:nts may be
accomplished as quickly as possible. The need for these documents is Eext_ramely time sep51§g§
because of their importance to on-going consideration of the Commission on issues in
Docket No. 07-57.

Please take notice that this request is not Himited solely to the documents_ ﬂfif.}t exist in the
Offices, Bureaus/Divisions specified, but includes all offices, bureaus/divisions of *hi
Commission that have or may have documents responsive-to this request, whether' suc '
documents in such other Offices, Bureau/Divisions are duplicative of those in the_ POSSESSION O
the specified Offices/Bureaus/Divisions or original to such other Offices/Bureau/Divisions.

e e st



Office of the Chairman, Office of Commissioners, Enforcement Bureau

1. For the period Japuary 1. 2005 to date, each non-privileged, non-exempt document
relating to the “Petition for Declaratory Ruling to Clarify the Lack of Enfo;‘pgment ar;d
Implementation of the Interoperable Mandate, FCC Rule 47 CER sec. 25.144(a)(3)(i)” filed July

5, 2007 in MB Docket No. 07-57 {“Petition”).

International Burean, Satellife Division —

2. For the period 2005 to date, each non-privileged, non-exemnpt document relating to
each document relating to the certifications required of the Satellite Digital Audio Radio Service
(SDARS) operators “that their systems include a receiver that will permit end users io access all
licensed SDARS systems that are operational or under consttuction.” (See, Lefter of Thomas S.
Teyz, Chief, Satellite Division to Patrick Donnelly, Executive Vice Premden‘lt and General
Counsel, Sirins Satellite Radio, January 28, 2003, a web posted capy of which is attached for

reference.)

International Burean —

For the period Jamuary 1, 2003 1o date, each non-privileged, non-exempt document
relating to -

3. Interoperable Technologies, LLC.

Office of Engineering and Technology —

For _the period Jamuary 1, 2003 1o _date, each non-privileged, nou-exempt document
relating to -

4. Inferoperable Technologies, LLC.
Enforcement Burean, Spectrum Enforcement Division -.

For_the period January 1. 2005 to_date, each non-privileged, non-exempt document
relating to -

5. Sirus’ and XM's compliance with the equipment autborlizaftio;l rules governing
emission Hmitations for satellitc radio receivers, including without limitation, those matiers
raised and considered in connection with File No, EB-06-8E-250. .

Office of Engincering and Technology —

Tor the period January 1, 2005 so date, each non-privileged, non-exempt document
relating to -




6. Sirius’ and XM’s compliance with the equipment authorization rules goveming
emission limitations for satellite radio receivers.

‘Enforcement Bureau, Spectrum Enforcement Division —

For the period Japuary 1. 2006 to date, each mon-privileged, non-cxempt document
relating to — '

_ 7. XM’s and Sirius’ compliance with their respeciive authorizations for ferrestrial
Tepeaters.

International Bureau, Satellite Division -

For the period January 1, 2006 to date, each non-privileged, non-exempt document
relating to —

8. XM’s and Sirius” compliance with their respective authorizations for tetrestrial”
repeaters.

Pefinitions

Tor putposes of this request, “document” as used herein means docu'meEnts gupphed by
applicants, respondents, or other non-Commission employees to the Commission, 118 Bureaus
and/or their Divisions and the staffs of same, including without limitation, eigctromc rccords. of
any nature, anything reduced to tangible physical form, including, but not limited to, all emals,
email attachments, text messages, records, papers and books, transcriptions, pretures, drawings
or diagrams of every nature, whether transoribed by hand or by some mechanical, electronic,
photographic or other means, as well as sound reproductions of oral statements or conversations
by whatever means made, whether in the actual or constructive possession or u.ndfzr control or
not, relating, evidencing, constituting or pertaining in any way to the subject matlers in
connection with which it is used and includes originals, all file copies, all other copies, 1o matier
how prepared, and all drafts prepared in connections with such wiiting, whether used or not,
including by way of illustration and not by way of limitetion, the following: emails, email
attachments, text messages, books, records, contracts, agreements, memoranda, correspondence,
builetins, circulars, forms, pamphlets, notices, statements, journals, postcards, 1§tters, telegram,
teports, photostats, microfilm, and maps. If a writing and/or document differ in any way from
another document including, by way of illustration and not by way of limitation, any postscripts,
notation, change or addendur, it shall be considered 2 separate docwment.

For purposes of this request, “relating to” means connected w%th, evidencing,
- constituting, regarding, discussing, referring to, with respect to, CORCETNE, purporiing,
congisting of, embodying, establishing, comprising, commenting on, mentioning, TBSPQHGJHE 0,
showing, describing, analyzing, reflecting, indicating, presenting, ot in any way periaining to the
specified matter.

The maximum search fee at this time is $1,000.00.




Ea.cpcdited Tesponse is requested as the docurnents and information are relevant to the
record being made in MB Docket No. 67-57.

Please identify the privilege and/or exemption relied on, if any, to withhold any
document and identify by name or description and the office, BureawDivision and staff person in
Wwhose possession such document resides.

Should any questions arise, kindly contact the undersigned.

Charles H. Heliff ~ ¢
Couunsel of Record

U.S. Blectronics, Ine.
MB Docket No. 07-57
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Federal Communications Commission
Washington, DC

Jamuary 28, 2005

Mr. Pamrick L. Donnelly

Executive Vice President and General Comnsel
SIRIUS Saieflite Radio

1221 Avenus off the Americas

New ¥ork, NY 10020

File Nos: 1B Docket No. 95-91; SAT-MOD-20040212-00017;

Dear Mr, Dormeliy:

As an alternative to the Commission mandating standards for receivers used b provtlgéﬂg
Satelito Digital Andio Radio Serviee (SDARS), SDARS operators are to certify to the
Commission that their systems include a teceiver that will penmit end users to acc'csgon
licensed SDARS systerns that are operational or under construction. 1 Thq Com%uslstl ;
authorized Sirius Satellite Radio Inc. (Sirius) in 1997 to provide SDARS in the Unite
States subject to such a cerfification.2 The authorization of the other SDARS 11‘;‘3‘1533’
KM Radio Inc. (XM Radic), is subject to an identical certification requirernent.

In owr recent authorization of XM Radio for the launch an_d operation of dted
replacement satellites, 4 we noted that Sirfus and XM Radio bave on file a letier .
Octaber 6, 2000, in which the two SDARS leensees announced an agreement to deveh9p
a unified standard for satellite radios, and stated their anticip aﬁoq that mgropgra:[‘t‘%e :wf ’
capable of receiving both serviees would be produced in volume in mid-2004.5 The to the
licensees also stated their agreement to intraduce interfm inferoperable radlog,-‘pn%;mess
introducton of fully-interoperable chipsets, that would include a common witing ,

[PAGE 2]

head unit, antenna, and an interchangeable trunk-mouvnted box containing processing
elements for both company's signals.6

In order to reflect more aceumately the status of SDARS licensees’ efforts in developing

interoperable receivers, we are requesting that Sirius and XM Radio file an vpdate to the -

Qctober 6, 2000 Letter in pending proceedings where interoperable receivers ifz{ a‘Sn issue.
Although the Commission is cognizant of the differences betweon the two SD > ver
licensees’ transmission technologies that initially aﬁ‘ec{ted the abilify to develop retill
interoperability,7 it is not clear, given the passage of time, that these differences s

exist,




" For this reason, we request that Sirius submit to the Satellite Divisiop, within 45 days
from the date of this letter, the status of Sirius' efforts to develop an interoperable
receiver and is time frame for making such an interopersble receiver available fo the
public.g .

Please contact JoAnn Lucanik, (202) 418-0873, or Stephen Duall, (202) 418-1103, of my
staff if you have any questions regerding this letter.

Sineerely,

Thomas S. Teyz
Chief
Satellite Division

ce: Carl R. Frank
Counsel

Wiley Rein & Fielding LP
1776 ¥ Street, NW
Washington, DC 20006
(202) 719-7049 (Fax)

[foatnotes for page 1]

1 Establishotent of Rules and Policies for the Digital Audio Radio Satellite Service in the
2310-2360 MHz Frequency Baod, .. . .

. L 5T)
2 Satellite CD Radio. Inc., Order and Authorization, 13 FCC Red 7971, 7995 (para. 57)
(Ll Bur, 1997) ( 1997 Sirins Anthorization Order) ("1 FURTHER ORDERED that this
authorization is subject to certification by [Sirius] that its final receiver design is

interoperable with respect to the [XM Radio Fuc.J's Satellite Digitel Audio Radio Service

system final receiver design.™).

3 American Mobile Radio Corporation, Order and Authorization, 13 FCC Red 8829,
8851 (para 54) (Int'l Bur, 1997).

4 XM Radio Ine., Order and Anthorization, DA 05-180 (Intl Bur. Sat. Div, rel. Jan. 26,
2005} S

\ : iskman. Siius
5 Letter from John R. Wormingion. XM Radio Inc., and Robert D. Bris
Satellite Radio Inc., to Magalie Roman Salas, FCC, dated Qct. 6, 2600 (Oetober 6
Latter),

(footnotes for page 2]

6 Dctober 6 Letter at 4.,

[E—




71997 Sirius Authorization Order, 13 FCC Red a1 7990 (para. 42).

8 We have also separately instructed XM Radio to fle such a statug report within the
same time perdod.

{end of fetter]
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Federal Communications Commission
Washington, D.C. 20554

February 14, 2008

VIA CERTIFIED MAIL-RETURN RECEIPT REQUESTED
AND FACSIMILE AT (202} 719-7049

Robert L. Pettit, Esq.

Counsel for Sirius Satellite Radio Inc.
Wiley Rein LLP

1776 K Street, N.'W.

Washington, D.C. 20006

In Re: FOIA Conirol No: 2008-190
Dear Mr. Pettit:

We have received a Freedom of Information Act (FOIA) request from Charles H.
Helein, Esq., representmg U.S. Electronics, Inc. Mr. Helein requests copies of various
documents pertaining to Smus Satellite Radio Inc (“Sirius”™). (See enclosed copy of FOIA -
request.)

We have determined that certain documents Sirius subinitted to the Commission are
the subject of pending confidentiality requests pursiant to Section 0.459 of the
Commission’s Rules (“Rules™), 47 C.F.R. § 0.459. Secticn 0.461(d)(3) of the rules
provides that when requests are made for documents that are the subject of a pending
request for confidentiality, the custodian of records will mail the request to the party that
originally submitted the documents.

Before we make a final decision on the FOIA request, we are giving you the
opportunity to respond and, if necessary, supplement your pending confidentiality request.
Your response is due no later than February 29, 2008, and must be submitted by U.S. Mail
and facsimile to: '

Federal Communications Comn:ussmn
Enforcement Burcau

Spectrum Enforcement Division
Attention: Karen Mercer, Room 3-A325
445 120 8t SW

Washington, D.C. 20554

Fax Number: (202) 418-7290




Robert L. Pettit, Esq. 2

We note that pursuant to Section 1.1206{a)(7) of the Rules, 47 CF.R. )
§ 1.1206(a)(7), proceedings involving FOIA requests are permit-but-disclose proceedings
under the ex parte rules. See 47 C.F.R. § 1.1206(b).

If you have any questions regarding this matter, please contact me at

(202) 418-1160.
Kathryn S. Berthot ) MW
Chief, Spectrum Enfsrtement Division
Enforcement Bureau

Enclosure

¢c: Charles H Helein




Federal Communications Commission
Washington, D.C. 20554

February 14, 2008

VIA CERTIFIED I\QAIL-RETURN RECEIPT REQUESTED
AND FACSIMILE AT (202) 730-1301

Scott Blake Harris

Counsel for XM Satellite Radio Inc.
Harris, Wiltshire & Grannis LLP
1200 Eighteenth Street, N.'W,

12 Floor

Washington, D.C. 20036

In Re: FOIA Control No. 2008-190
Dear Mr. Harris:

We have received a Freedom of Informatlon Act (FOIA) request from Charles H.
* Helein, Esq., representing U.S. Electronics, Inc. Mr. Helein requests copies of various
documents pertaining to XM Satellite Radio Inc. (“XIM”). (See enclosed copy of FOIA
request.)

We have determined that certain documents XM submitted to the Commission are
the subject of pending confidentiality requests pursuant to Section 0.459 of the
Commission’s Rules (“Rules”), 47 CFR. § 0.459. Section 0.461(d)(3) of the rules
provides that when requests are made for documents that are the subject of a pending
request for confidentiality, the custodian of records will mail the request to the party that
originally submitted the documents.

Before we make a final decision on the FOIA request, we are giving you the
opportunity to respond and, if necessary, supplement your pending confidentiality request.
Your response is due no later than February 29, 2008, and must be submitted by U.S. Mail
- and facsimile to:

Federal Communications Commission
Enforcement Bureau

Spectrum Enforcement Division
Attention: Karen Mercer, Room 3-A325
445 12" St., SW

Washington, D.C. 20554

Fax Number: {202) 418-7290




Scott Blake Harris, Esq. 2

" We note that pursuant to Section 1.1206(a)(7) of the Rules, 47 CER. _
§ 1.1206(a)(7), proceedings involving FOIA requests are permit-but-disclose proceedings E
under the ex parte rules. See 47 C.F.R. § 1.1206(b). '

If you have any questions regarding this matter, please contact me at
(202) 418-1160.

Sincerely,

O\TWY/\ BopdsT

Kathryn S. Berthot _ |
Chief, Spectrum Enfostement Division ;
Enforcement Burean |

Enclosure

cc: Charles H. Helein
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E’% % 1200 EIGHTEENTH STREET, NW
&RREEE WASHINGTON, DC 20036

W”.TSJH[RE & -' TEL 202.730.1300  FAX 202.730.1301

WWW. HARRISWILTSHIRE.COM

GRANNIS wp ATTORNEYS AT LAW

February 29, 2008

Via Fax and TU.S. Mail

Karen Mercer

Spectrum Enforcement Division -
Enforcement Bureau

Federal Communications Commission
445 12" Strest, S.W., Room 3-A325
Washingion, DC 20554

RE: FOIA Control No. 2008-190
Dear Ms. Mercer:

Thank you for the letter of February 14, 2008, giving XM Radio Inc. (“XM”) the
opportunity to respond to the Freedom of Information Act (“FOIA™) request filed by U.S.
Electronics, Inc. (the “USE FOIA Request”). In accordance with 47 C.ER § 0.459, XM
hereby responds and requests that the Commission honor XM’s previous requests for .
confidential treatment in this and related proceedings. XM mcorporates hercby all of ifs
previous requests for confidentiality and explicitly reiterates those requests.

While we cannot determine all of the underlying information the Commission migl}t
consider responsive to the USE FOIA Regquest, it appears that four distinct categories of
information could be involved and we will briefly review the reasons we have requested
confidentiality for that information. This summiary does not intentionally exclude any
protected information or supersede any previous requests for confidentiality. Instead, we
provide this analysis to assist with your final decision on the FOIA request.

1. Materials Associated with File No. EB-06-SE-148 and EB-06-SE-356

The USE FOIA Request seeks documents submitted by XM in the EB-06-SE-250
proceeding. These documents were also the subject of a prior FOIA request filed by the
National Association of Broadcasters (“NAB”).] On June 18, 2007, the Enforcement '
Bureau (the “Burean”) responded to NAB’s FOIA request graniing it in part, and denying

! FOIA Control No. 2007-235.




Ms. Karen Mercer
February 29, 2008
Page 2 of 9

it in part.’ In particular, the Bureau depied NAB’s FOIA request for the majority of the
materials XM sought to protect from disclosure, finding “XM has demonstrated that
substantial competitive harm is likely to result from the release of these materials.””

The Bureau should deny the USE FOIA Request for the materials that the .Bu?'ez-tu has
already determined are exempt from disclosure, The USE FOIA Request is limited solely
to “‘non-privileged” and “non-exempt” documents.* The USE Request d_oes not ask the
Bureau to reconsider its prior findings nor does it provide sufficient jusgﬁca’uon for
disclosure of these exempt materials. U.S. Electronics argues only that its FOIA Bequest
is necessary because the “documents and information are relevant to the record being
made in MB Docket No. 07-57.”* NAB advanced 2 similar argument in its FOIA
request, which the Bureau rejected. In fact, the Bureau stated that it “d1sagree[d}’ that
there was any “compelling public interest” in disclosing the information.”

While the Bureau determined that the majority of the materials covered by NAB's request
were exempt from FOIA disclosure, the Bureau held that a limited number of documents
(45 pages of material) was not covered by a FOIA Exemption. On July 2, 2007, XM
filed an Application for Review of the Bureau’s decision with respect to that small
amount of material.” To the extent the USE FOIA Request seeks documents that are the
subject of the pending Application for Review, the Bureau should deny that request
pending resolution of the Application for Review.

XM initially requested confidential freatment pursuant to FOIA Exemptions 4, 6 and 7%
for the materials XM submitted in File Nos. EB-06-SE-148 and EB-06-SE-356.° In
particular, XM requested confidential treatment of materials submitted in response to
your letters of April 20, 2006, Kugust 7, 2006 (jointly, the “FM Modulator Letters”), ar:}d
February 15, 2007 (the “Repeater Letter”). XM has fully explained and supplemented its
requests for confidential treatment of these materials. '

2 Letter from Kathryn §. Berthot to David H. Solomgn, Counsel for NAB, FOIA CORtEOI No. 2007-235
(June 18, 2007) (“June 18 Ruling™).

YoM a2
*  USEFOIA Request at 2-3,
* Id. at4

& June 18 Ruling at 8-9 (distinguishing the rf:asonmg and case law NAB prescated in support of this
point).

7 Application for Review, FOIA Control Ne. 2007 235 (July 2, 2007) (See aftached).
®  5U.8.C.§ 552(b)4), (6) & (7).

’  The FOIA request explicitly secks information regarding File No. EB-06-SE-148, but information
praoduced in EB-06-5B-356 is implicitly scught as well.

" See April 20, 2007 Letter to Kathryn S. Berthot re File No. EB-06-SE-148 and EB-06-SE-356.
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As XM also explained in its response to NAB’s FOIA request, the information XM
provided in its responses to the Repeater Letter (“XM Repeater Response”’) and the FM
Modulator Letters (“FM Modulator Responses™) constitutes “commercial or financial
informatior” for purposes of FOIA Exemption 4, which protects from disclosure “trade
secrets and commercial or financial information obtained from a person and privileged or
confidential.” 5 V.S.C. § 552(b)(4). Those responses provide confidential information
including XM’s network architecture, deployment strategy, and the terms of XM’s
contractual agreements with mamufacturers and vendors. Courts have given a broad
reading to the phrase “commercial or financial” and, as a result, virtually all of the
information provided in XM’s responses falls into this category. See, e.g., Critical Mass
Energy Project v. NRC, 975 F.2d 871, 877-9 (D.C. Cir. 1992) (en banc) (safety reports by
a non-profit corporation are ireated as “commercial” for FOIA purposes). The XM
Repeater Response and FM Modulator Responses also qualify as “information obtained
from a person,” under FOIA Exemption 4, because the content of those letters was not

generated by the Commission itself.

When financial or commercial information is provided at the government’s explicit
request, the information is considered confidential as defined by FOIA Exemption 4 if the
information’s disclosure is likely either to: (1) impair the government’s ability to ol;tgm
necessary information in the future; or (2) cause substantial hardship to the compefitive
position of the person from whom the information was obtained. Nat'l Parks &
Conservation Ass ‘n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974); Critical Mass Energy
Project, 975 F.2d at 877-9."" The XM Repeater Response and FM Modulator Responses
satisfy both prongs of this confidentiality test. First, disclosure of the responses woulld
impair the Commission’s ability to obtain necessary information in the future. The
responses provide names and job-related information about current and former XM _
employees, as well as specific information about their conduct — which was gathered 1n
large part through the cooperation of those current and former employees. The
willingness of those individuals and other potential witnesses to participate in future -
investigations or in enforcement proceedings would suffer if these responses were
publicly disclosed. Tndeed, the disclosure of this information would have a chilling affect
on individuals across the communications industry who might otherwise be willing to
assist the Commission in future investigations.

Second, disclosure of the XM Repeater Response and the FM Modulator Responses
would also cause substantial hardship to XM’s competitive position. XM faces intense
competition from a variety of sources, including traditional AM/FM radio, HD Radio,
Internet radio and downloading devices, direct broadcast satellite or cable audio systems,
and digital music services, among other services.

Y The XM Repeater Response and FM Modulator Responses were provided in response to Commission
Letters of Inquiry.
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The information provided in the XM Repeater Response was gathered through internal
research by XM. Because of the sensitive nature of this information, XM t_reated the
fruits of this investigation as highly confidential and has not disclosed the information to
anyone outside of the company and its counsel. The XM Repeater Response also
contains nonpublic information regarding XM’s network architecturg business plan, and
deployment strategy that is crucial to XM’s ability to provide its service to consumers.
Any disclosure of this information would provide a significant advantage to XM’s
competitors.

The FM Modulator Responses also provide commercial information regardf'ng the terms
of XM’s contractual agreements with manufacturers and vendors and satellite recelver
sales and manufacturing statistics. The FM Modulator Responses contain trade secrets
regarding the satellite receivers’ design dnd rédesign. Thus, XM would suffer su‘pstanual
hardship if its competitors were allowed to view this sensitive information about its core

strategic functions.

The Commission has routinely held that information comparable to the XM Repeater
Response and the FM Modulator Responses should not be disclosed because it would
cause substantial competitive injury. See, e.g., JTune 18 Ruling at 3; Allnet _
Communication Services, Inc. v. FCC, 800 F, Supp. 984, 985 (D.D.C. 1992) (affirming
the Commission’s decision not to disclose computer models submifted as part of a
mandatory tariff review); Iniernational Satellite, Inc., FOIA Control Nos. 84~23, 57 R.R.
2d 460 (1984) (technical and commercial information about a company’s possible
changes m operation and the company’s strengths and weaknesses should not be
disclosed under FOIA Exemption 4).

FOIA Exemption 6 protects against disclosure of “persormel and medical files and similar
files the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy.” 5 US.C. § 552(b)(6). “Congress’ primary purpose in enacting Exemption 6
was {o protect individuals from the injury and embarrassment that can result from the
unnecessary disclosure of personal information.” United States Dep't of State v. .
Washington Post Co., 456 1U.S. 595, 599 .(1982). Neither the Commission nor the public
would benefit if this information were revealed. As discussed above, revealing the _
information in either response could subject the named individuals to public speculation,

industry prejudice, and potential harassment.

Exemption 7 of FOIA protects from mandatory disclosure any records or information
“compiled for law enforcement purposes,” if disclosure “conld reasonably be expected to
interfere with enforcement proceedings,” 5 U.S.C. § 552(b)(7)(A), or “could reasonably
be expected to constitute an unwarranted invasion of personal privacy.” 5 U.S.C. §
552(bX7)C); FBIv. Abramson, 456 U.S. 615, 633 (1982). Records compiled by
agencies having both law enforcement and adminisirative functions, like the
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Commission, qualify as investigative files compiled for law enforcemez}t purposes under
Exemption 7. Mapother v. Dep't of Justice, 3 F.3d 1533, 1540 (D.C. Cir. 1993).

Exemption 7(A) focuses not on individual privacy, but on the integrity of the _ _
investigation itself. The Commission has routinely denied FOIA requests for information
submitted to the Commission during an ongoing investigation. See Kay v. FCC, 867 F.
Supp. 11, 15 (D.D.C. 1994) (holding that the Commission properly withheld the .
requested documents because the documents were protected under FOIA Exemption 7

because of an ongoing investigation).

Exemption 7(C) is similar to FOIA Exemption 6 but broader; thus, courts require a Jesser
degree of intrusion on personal privacy in order to invoke Exemption 7(C). United States
Dep 't of Justice v. Reporters Committee for Freedom of the Press, 489 U.S. 749, 756
(1989). This reflects the common-sense view that disclosure of mformatiog abouf an
individual is inherently more troubling when it conniects a person with possible non-
compliance. Indeed, the D.C. Circuit has recognized that “a primary purpose of '
Exemption 7(C)” is ensuring that individuals are nof “associated unwarrantedly wﬂh
alleged criminal activity.” Stern v. FBI, 737 F.2d 84, 92 (D.C. Cir. 1984). Publishing the
names of people who were merely involved in an investigation — but were never actually
accused of any wrongdoing ~ could “make those persons the subjects of rumor a}nd
mnuendo, possibly resulting in serious damage to their reputations.” Jd. That kmd' of
disclosure should be permitted “only if the public interest in the information outweighs
the significant privacy interests implicated.” 72

2. Core XM Business Plans and Strategies

XM also previously requested confidential treatment of certain XM business plans,
network architecture designs including terrestrial repeaters, internal strategies, and sales
and planning data submitted to the Commission. An example of this type of information
is XM’s submissions to the Commission regarding the relative importance to XM.,S
business of various geographic areas and the relative importance of the repeaters in those
areas. This information contains highly sensitive and proprietary information about XM
that would be exempt from disclosure by Exemption 4 to FOIA.

As discussed above, Exemption 4 to FOIA protects from disclosure “trade secrets and
commercijal or financial information obtained from a person and privileged or
confidential” 5 U.S.C. § 552(b)(4). The information listed was generated by XM, not by
the Commission, and therefore is “information obtained from a person.” Some of the
submitted information includes XM’s trade secrets, such as the coverage of its repf_:aters
in certain areas and the importance of individual repeaters to its service. The submitted
information also contains protected commercial or financial information. See, e.g.,
Critical Mass Energy Project, 975 F.2d at 874; Public Citizen Health Research Group,
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704 F.2d at 1290. For example, sales and planning data is clearly financial and the
relative importance of various markets to XM is clearly commercial.

The business plans, network designs, and other information also satisfy both prongs of
the National Parks confidentiality test. See 498 F.2d at 770. First, disclosure of .the _
information would impair the Commission’s ability to obtain necessary information in
the future. XM has responded to Commission inquires with complete frankness z}nd
openness. Disclosing sensitive and proprietary information of this nature w‘ould_ @P?de
XM’s and other companies’ abilities to respond effectively to Commission nquiries in
the future. Confidentiality provides an opportunity for companies to share highly
sensitive yet relevant information with the Commission without exposing themselves to
attack from competitors. Both the Commission and companies benefit from a legal
regime that allows confidential disclosure to the government. The public interest would
be harmed if that legal regime were undermined.

Second, disclosure of this information would also cause substantial hardship to }.{M, 5
competitive position. As noted above, XM faces intense competition from a variety of
sources. Disclosing XM’s trade secrets, network architecture, business strategles and
other similar information would reveal information 1o its competitors that is crucial to
XM’s ability to provide its service to consumers. XM has consistently guarded the
disclosure of this information and treated it as highly confidential. XM wpuld suffer
substantial hardship if its competitors were allowed to view this sensitive information
about its core strategic functions.

3. MB Docket No. 07-57

Some of the information possibly within the scope of the USE FOILA Request is
information XM submitted in response to Commission requests in the ongoing
consideration of the proposed merger between Sirius Satellite Radio, Ing. (“Sirius”) and
XM, MB Docket No. 07-57. XM requested confidential treatment for the information it
provided to the Commission including information regarding its interoperable recetvers
and 1ts terrestrial repeaters. In particular, XM requested confidential treatment pursuant
to the protective orders in the merger docket of information it submitted to the
Comtmission on November 16, 2007 in response to the Commission’s data requests

XM redacted confidential and highly confidential information that could be covered by
the USE FOIA Request. * This information is properly withheld from disclosure
pursuant to FOIA Exemption 4. '

2 See Public Response of XM Radio Inc. to the Information and Document by the Federal
Communications Commission, MB Docket No. 07-57 (November 16, 2007).

¥ Inthe merger docket, the Commission has adopted two protective otders, one covering confidential
information and a second, covering highly confidential information. See Applications of Sirius
Satellite Radio Inc. & XM Radio, Inc. For Approval to Transfer Control, MB Docket No. 07-57,
Protective Order, DA 07-3135 (July 11, 2007) (“First Protective Order™); Applications of Sirius
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There is no doubt that the information regarding XM’s receivers and terr.e'sn'ial repeaters
constitutes “commercial information” for purposes of this FOIA exemption. T%le term
“commercial” in Exemption 4 should be given its ordinary meaning. Sge I'?ublzc Citizen,
704 F.2d at 1290; International Satellite, supra. The data contain descriptions and
information about XM’s strategic and design approach to interoperability. As such, the
data provide 2 confidential review of XM’s previous and current approaches to a key
component of its business.

~The information is protected by Exemption 4 because disclosure would ir.npau the

‘Commission’s ability to obtain necessary information in the future. As discussed above,
XM has responded to all Commission inquires with complete frankness and openness.
Disclosing sensitive and proprietary information of this nature would penalize candor,
creating an incentive for the subjects of future enforcement inquiries to tell the _
Commission the bare minimum instead of providing more comprehensive responses to its
questions.

The information is also protected by Exemption 4 because disclosure will cause
substantial hardskip to XM’s competitive position. As noted above, XNI faces intense
competition from a variety of sources. The requested information provides detatls about
XM’s network architecture, business plan, and deployment strategy that is 01:110131 to
XM’s ability to provide its service to consumers. XM would suffer substfmtial hardship
if its competitors were allowed to obtain this sensitive information about its core strategic

fimctions,

Again, USE’s only argument for disclosure is that the “documzents and infom.latlon are
relevant to the record being made in MB Docket No. 07-57.""* Much of the information
USE seeks is already part of the record in the merger docket and the remainder is covered
by protective orders, which create an explicit process that allows access to protected’
information while stiil protecting thls highly confidential and proprietary information. '’

4. Consent Decree Discussions

XM requested confidential treatment, pursuant to FOIA Exemptions 4 and 5, of any
consent decree or related settlement discussions, documents and emails between XM and

the Commission, including any of its Bureans.

Satellite Radio Inc. & XM Radio, Inc. For Approval to Transfer Control, MB Docket No. 07-57,
Protective Order, DA 07-4666 (Nov. 16, 2007} (“Second Protective Order”).
14 ) TN

USE FOIA Request at 4.
" See First Protective Order at § 7-10; Second Protective Order at qy 6-12.
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FOIA Exemption 5 protects from disclosure “inter-agency or intra-agency meI_IlO{a-}ldU@S
or letters which would not be available by law to a party other than an agency in lmggtlon
with the agency.” 5 U.S.C. § 552(b)(5)." The Commission has said that drafis that arise
from negotiations of a consent decree between a party and the Commission are protected
from disclosure by the settlement privilege of Exemption 5. Wireless Consumer
Alliances, 20 FCC Red. 3874, *30 (Feb. 15, 2005) (drafts that arose from the settlernent
negotiations between a wireless provider and the Enforcement Bureau are protected from
disclosure under Exemption 5 despite the public release of the final consent decree); June

18 Ruling at 6.

Consent decree drafts and discussions could also include information protected ﬁom
disclosure by FOLA Exemption 4. For example, the consent decree drafts could 1n01ufle
privileged confidential commercial information that was removed from the final public
consent decree. For the reasons discussed above, this type of sensitive information 1s
clearly protected from disclosure under Exemption 4.

In conclusion, when the Supreme Court rejected another meritless FOIA request almost
twenty years ago, it explained that FOIA addresses the public’s right to be informed
about what their government is-u'p to, which is-clearly not the issue here. Using language
equally applicable to the USE FOIA Request, the Court found the purpose of FOIA:

is not fostered by disclosure of information about private citizens that is_
accumulated in various govermmental files but that reveals little or nothing
about an agency’s owh conduct. In this case — and presumably in the
typical case in which one private citizen is seeking information about
another — the requester does not intend to discover anything about the
conduct of the agency that has possession of the requested records.

Indeed, response to this request would not shed any light on the conduct of
any Govermment agency or official.

Reporters Committee Jor Freedom of the Press, 489 U.S. at 773.

The purpose of the USE FOIA Request is to fish for information that it might use in its
ongoing private contractual dispute with Sirius — not fo find out anything about
government activity. U.S. Electronics has inundated the Commission with petitions,
motions, letters, and other filings in the merger docket that in essence invite the
Commission to insert itself into & private contractual dispute;'® the instant FOTIA request

' See, e.g., Letter from Kathleen Wallman to Chairman Kevin J. Martin, FCC, MB Docket No. 07-57
(filed Feb. 11, 2008); Letter from Charles Heilein to Marlene H. Dortch, Secretary, FCC, MB Docket
MNo. 07-57 (filed Dec. 19, 2007); Petition of 1.8, Electronics, Inc. To Designate Application for
Hearing, MB Docket No. 07-57 (filed Nov. 9, 2007); Comments on Notice of Proposed Rulemakings
Submitted by U.S. Electronics, Inc., MB Docket No. 07-57 (filed Aug. 10, 2007); Letter from Charles
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is only another step in U.S. Electronics’ efforts to use the Commission’s processes to
benefit its interests, rather than the public. The Commission should honor XM’s requests
for confidentiality and dery U.S. Electronics’ requests for such information in their
entirety.

Please contact the undersigned if you require any additional information. Thank you for
your consideration of this matter. '

Sincerely,

Searthners

Scott Blake Harris

HARRIS, WILTSHIRE & GRANNIS LLP
1200 18" Strest NW

Washington, DC 20036
(202)730-1330

Helein to Marlene H. Dorich, Secretary, FCC, ME Docket No. 07-57 (filed Sept. 4, 2007); Letter from
Charies Helein to Chairman Martin, FCC, MB Docket No. 07-57 (filed Oct. 9, 2007).
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

)
In the Matter of )
)
REVIEW OF FREEDOM OF INFORMATION ACTION ) | FOILA Control No. 2007-235
)
)
)
To: Office of General Counsel
APPLICATION FOR REVIEW

Pursuant o sections 0.461 and 1.115 of the Commission’s rules, XM Radio Inc. hereby
seeks Commission review of a June 18, 2007 ruling by the Enforcement Bureau regarding
disclosure of information for which XM sought confidential treatment. The Bureaw’s Ruling
addressed a Freedom of Information Act (“FOIA™) request by the National Association of
Broadcasters (“NAB™) for copies of substantially all correspondence between XM and the
Comraission in connection with pending enforcement proceedings that involve XM. The Bureat
granted NAB’s request in part and denied it in pazt.

SUMMARY

The Bureau correctly determined that certain XM confidential information was exempt
from disciosﬁre under FOTA and appropriately protected sensitive commercial and proprietary
information. But the Bureau crred in failing to provide confidential treatment for, and agreeing
to disclose, four documents {totaling approximately 45 pages). Thesé four documents containt

XM'’s responses to Commission Letters of Inquiry (“LOIs”) regarding when XM became aware

1

Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement Division, to David H.
Solomon, Wilkinson, Barker, Knauer, LLP, Counsel for NAB, FOIA Control No. 2007-235 -
XM Records (“Burean Ruling”).




of compliance problems with its FM modulators and terrestrial repeaters, the reasons for those
compliance problems, and the names of XM employees identified as being responsible for or
aware of the compliance problems.” In order to answer the LOIs as candidly and completely as
possible, XM did not merely supply the Enforcement Bureau with information from XM’s files.
Rather, XM conducted its own mternal investigation and included the fruits of that investigation
in jts response. Consequently, the responses disclose information about XM’s internal decision-
making processes, as well as about the events in question and the company’s knowledge of and
response to those events. Moreover, because witnesses’ recollections sometimes conflict, the
responses include those conflicting recollections and the names of both curmrent and former
employees at various levels of the company who may have known about the subjects of the
inquiries. XM’s responses identify persons whose actual involvement with, or knowledge of, the
matters under investigation m#y have been only tangential depending on the accuracy of
individual recollections.

The Bureau did not appropriately consider the adverse consequences that disclosure of
the mformation provided by XM would have on future internal inquiries intended to collect the
composite “knowledge” of an organization. Complete candor in such situations requires
encouraging full cooperation in interviews and collecting factual material that may not all fit

neatly together. Disclosing this information may unfairly tamish the reputations of individuals,

The four documents are: the August 21, 2006 letter from 2006 letter from Joseph M.
Titlebaum to Neal McNeil regarding File No. EB-06-SE-148 (five-page letter plus five one-
page declarations); the September 6, 2006 letter from Terry G. Mahn to Neal McNeil
regarding File No. EB-06-SE-148 (four-page letter plus one page of names and titles and a
one-page declaration); the March 12, 2007 letter from James S. Blitz to Kathryn S. Berthot
regarding File No. EB-06-SE-356 (seven-page letter plus a one-page declaration, an exhibit
divider, and two eight-page spreadsheets); and the March 27, 2007 letter from Scott Blake
Harris to Kathryn S. Berthot regarding File No. EB-06-SE-356 (two-page letter plus a two-
page spreadsheet).




unfairly subject companies like XM and individual employees to opportunistic attacks by
competitors like NAB, and undermine the public interest in facilitating internal investigations in
response fo government inquiries. For these rcasons, the four documents should be protected
from disclosure under FOJA Exemptions 4 and 6.
Finally, the Commission should also withhold disclosure based on Exemptions 7(A) and
7(C). The Commission should teke this opportunity to limit the scope of one of its own prior
ruling involving FOIA Exemption 7(A), so as to make clear that this exemption also covers the
information at issue here, consistent with Supreme Court precedent. While the Bureau may have
felt bound by the broad language in this prior Commission ruling, the Commission can and
should bring its prior ruling in line with court rulings.
ARGUMENT
L XM’s LOI Responses Are Exempt from Disclosure Under FOIA Exemption 4.
Exemption 4 to FOIA, 5 U.S.C. § 552(b)(4), exempts from disclosure “frade secrets and
comimercial or financial information obtained from 2 person and privileged or confidential.”
KXM’s LOI responses were obviously “information obtained from a person,” that is, not generated
by the Commission itself. In addition, the broad reading the courts have given to the pﬁrase
“commercial or financial” makes clear that virtuaily all of the information in XM’s LOI

respanses falls into this category.® See, e.g., Critical Mass Energy Project v. Nuclear Regulatory

3 N . . . .
The Bureaw’s Ruling states at one point that “information about when XM became aware of

potential non-compliance and what modifications XM made {o its radios after they were
authorized by the Commission is nof commercial information entitled to confidential
Ireatment.” Burean Ruling at 4 (emphasis added). To the extent the italicized phrase was
intended as a finding that the 1OI responses failed the “commercial” prong of the applicable
test (and not just the “confidential” prong), the Bureau clearly erred. See Public Citizen
Health Research Group v. FDA, 704 F.2d 1280, 1290 (D.C. Cir. 1983) (reports about product
safety are “commercial” because they will be instramental in the manufacturer’s attempts to
market the products). Facts developed in the Commission’s FM modulator and terrestrial




Comm'n, 975 F.2d 871, 874 (D.C. Cir. 1992) (en banc) (treating safety reports by a non-profit
corporation as “commercial”); Am. Airlines, Inc. v. Nat’l Mediation Bd, 588 F.2d 863, 870 (2d
Cir. 1978) (weating the number of authorization cards submitted in support of umion’s
certification petition as “commercial”), Thus, the only real question is whether the information in
XM’s LOI responses qualifies as “confidential.”

Under FOLA, “confidential” has a specialized meaning derived from the purposes of the
statute. Because XM was required to respond to the Commission’s LOls, the information is
considered “confidential” if disclosure is likely either 10: (1) impair the government’s ability to
obtain necessary information in the future; or (2) canse substantial harm to XM’s competitive
position. Nat’l Parks and Conservation Ass'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974). In
this case, both prongs are satisfied.

As an initial matter, the purpose of the NAB’s FOIA request is to fish for information
that it might use in ils ongoing campaign to cu-rtaﬂ XM’s competition with its members — not to
find out anything about govermment activity. Since the earliest days of the satellite radio
industry, the NAB (on behalf of XM’s competitors, terrestrial radio broadcasters) has endeavored
to limit or cripple satellite radio’s growth and impact; the instant FOIA request is only another
step in NAB’s efforts to use the Commission’s processes to benefit the interest of NAB’s
members, rather than the public. In other words, this request is designed to cause substantial
harm to XM’s competitive position and will do so — thus the doeuments are “confidential” under

settled law. As importantly, the documents are “confidential” because disclosing them will

Continued . . .

repeater inquiries have already significantly affected XM’s commereial operations, and XM
is well aware that additional commercial consequences are likely to follow. Under Public
Citizen, this gives XM an intensely commercial inferest in all factual information requested
by the Commission.




plainly impair the Commission’s ability to obtain necessary information in future investigations.
As the D.C. Circuit has stated, “when dealing with a FOTA request for information the provider
is required to supply, the governmental impact inquiry will focus on the possible effect of
disclosure on its quality.” Critical Mass, 975 F.2d at 878 (emphasis added); Washington Post
Co. v. Dep't of Health and Human Servs., 690 F.2d 252, 268-69 (D.C. Cir. 1982) (quality of
mformation submitted ta government may be impaired where the nature of the inquiry leaves
substantial room for interpretation by the submitting party).
There are at lcast two reasons why disclosure of XM’s LOI responses would adversely
affect the quality of future responses in Commission enforcement proceedings. First, even
though a business organization may be obligated to respond to Commission LOTs, as XM was
required to reply to the LOIs here, Bureau Ruling at 5, 7, individual employees — as well as
Jormer employees — may not be obligated to cooperate with efforts o provide that response. In
this case, many of the events about which the Commission inquired happened more than five
years ago, and there has been significant employee turnover at XM during that time. XM was
able to respond as completely as it did only becanse both former and current employees at all
levels of the company were willing to be interviewed at length by counsel so that their
recollections, some of which were of events more than five years past, could be taken mto
account. Disclosing the i_dentities- and recollections of these individuals may subjecf them
improperly to reputational harm and adverse consequences in their chosen ﬁrofessions.
As a result, disclosing the identities of the individuals who provided information to XM,
along with the information they provided, will surely deter cooperation by individuals in
connection with future FCC investigations. It would be terribly short-sighted for the

Commission to adopt a disclosure policy in this case that would make it less likely that potential




witnesses in compé.rable situations will voluntarily and fully cooperate in future investigations.
Indeed, similar considerations recently prompted the Department of Justice (DOJ) to change its
policy regarding companies’ refusal to waive the attorney-client privilege. Under the so-called
“Thompson Memorandum,” DOJ policy held that a corporation’s refusal to waive attomey-client
privilege during a criminal investigation couid be considered a relevant indicator of non-
cooperation in determining whether to indict the corporation. See, e.g., United States v. Stein,
440 F. Supp. 2d 315, 319 (S.D.N.Y. 2006). But last December DOJ changed its positién in
response t0 concems that its policy would deter cooperation with intemal corporate
mvestigations. The “McNulty Memorandum” concluded that a corperation’s refusal to waive
privilege over attomney-client communications could not be held “against the corporation in
making a charging decision.”™ DOJ reversed course because it Tecognized that the privilege
*“*encouragefs] full and frank communication between attorneys and their client and thereby
promote{s] broader public inferests in the observance of law and administration of justice’™
(quoting Upjohn v. United States, 449 U.S. 383, 389 (1976)).” In other words, the promise of
confidentiality — whether between attorney and client or regulator and corporation — actually
promotes, rather than restricts, openness and honesty in a given pro'ceeding_ Without that
promise, as DOJ rightly tecognized, an individual’s instinct to protect himself or herself
inevitably replaces “full and frank communication.”
In. addition, the “knowledge” of any business organization is necessarily a composite of

what its employees know. If the employees claim to “know” different things that are to some

extent irreconcilable, there may be no simple answer 0 the question of what the organization as

Memorandum of Deputy Attorney General Paul McNulty, oavailable at
http://mews.findlaw.com/bdocs/ docs/doj/121206menultymemo Jtmi. '
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a whole knew or when it knew [t Under these circumstances, a Commission policy of protecting
detailed elements of LOI responses from disclosure will encourage respondents to bring all
relevant, even if sometimes conflicting, information to the Commission’s attention. Or to put the
matter negatively, compelling disclosure here may cause future respondents to feel the need to
answer in generalities or harmonize differing recollections. As noted above, XM conducted its
investigation by not only reviewing materials in its files, but also by conducting mterviews of
current employees, former employees, and even outside advisors. XM gave the Commission the
recollections of those XM believed might have been involved in these matters - even where
those recollections were not identical and where it was not clear whether or to what extent the
individual was actually involved. This is precisely the kind of disclosure the Commission should
encourage. However, by making public the details of who had what recollections, the
Commission necessarily deters candid communications in response to internal corporate
inquiries. This result will hamper future internal inquiries and ultimately, FCC enforcement

efforts.

Disclosing XM's LOI responses will also cause substantial harm to XM’s competitive
position. Nat'l Parks, 498 F.2d at 770. XM candidly responded to the LOIs in detail. ks
Iesponses provide insights into XM’s organizational processes, how it became aware of the
potential non-corupliance, how it reacted, and how the potential non-compliance affected its
business processes and strategy. Accordingly, disclosing these responses would reveal not just
the “name(s] angd titles” of XM’s empioyees as the Bureau suggested, but also details about
XM’s internal workings that go far beyond any public disclosure XM has made to date on these
subjects. As XM explained in its April 20, 2007 letier, “[alny disclosure of this information

would provide a peek into XM’s ‘play book,” giving a significant advantage to XM’s




competitors, which includes the party filing the FOIA request . . . . Thus, XM would suffer
substantial hardship if its competitors were allowed to view this sensitive information about its
core strategic functions.”

Il XM’s LOI Responses Are Exempt from Disclosure Under FOIA Exemption 6.

FOIA Exemption 6 protects against disclosure of “personnel and medical files and similar
files the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy.” 5 U.S.C. § 552(b)(6). According to the Supreme Court, “Congress’ primary purpose
in enacting Exemption 6 was to protect individuals from the injury ard embarrassment that can
result from the unnecessary disclosure of personal information.” United States Dep 't of State v.
Washington Post Co., 456 U.S. 595, 599 (1982).

The statutory reference to “personnel files and medical files and similar files™ has misled
some agencies and courts into taking a narrow view of Exemption 6. But the Supreme Court has
forcefully rejected a parrow view of this exemption, finding the protection of individual privacy
“was not intended to turn upon the Iabel of the file which contains the damaging information.”

1d. at 601-02. Rather, “Twlhen disclosure of information which applies to a particular individual
is sought from Government records, courts must determine whether release of the information
would constitute a clearly unwarranted invasion of that person’s privacy.”

The Bureau’s focused its analysis of Exemption 6 solely and erroncously on names and
titles. See Bureau Ruling at 5. Framing XM’s Excmption 6 argument solely as a request for
“confidential treatment of the names and titles of XM employees,” the Bureau said it was willing
to “assumfe] that the names and titles of these XM employees could be characterized as
personnel or similar files,” id., but it was “not willing fo redact the names and titles.” Id. (The

Bureau had already observed that the “names and titles” of XM’s exectutive and senioi-level




employees “are publicly known.” Bureau Ruling at 4.)” This treatment of Exemption 6 cannot be
reconciled with the applicable law.

First, the Bureau’s finding that th‘e cousiderable harm such disclosure might cause to
individpals does not outweigh “the public’s interest in understanding the agency’s enforcement
proceedings” {Bureau Ruling at 5) is directly contrary to the facts: NAB is seeking this
information in order to démage XM on behalf of NAB’s terrestrial radio constituents and not to
better understand any FCC proceedings. ‘In fact, any suggestion of a positive public interest in
disclosure s contradicted by the Bureau Ruling itself, which elsewhere concluded — correctly —
that “NAB seeks disclosure of information obtained in an enforcement proceeding for use in an
entirely separate licensing proceeding.” Bureau Ruling at 8 (emphasis added). It was on this
basis that the Bureau explained — again, comectly — “we disagree that there is a compelling
public interest in disclosing information regarding XM’s potential rule violations.” Id.

Having concluded that there was no public interest in disclosing information about
. potential rule violations by XM, and that NAB’s interest in the documents from the enforcement
proceeding was to make collateral use of them, the Bureau’s conclusion that the privacy interests
of the individuals mentioned in XM’s LOI responses were outweighed is inexplicable. The
Supreme Court said it quite succinctly: “disclosure of records regarding private citizens,
identifiable by name, is not what the framers of the FOIA had in mind.” Unifed States Dep 't of
Justice v. Reporters Committee for Freedom of the Press, 489 U.S. 749, 765 (1939).

Second, to the extent that there is any skepticism about whether “personnel files or
medical files or similar -ﬁies” were involved here, that question is decisively settled in XM'’s
favor. As the D.C. Circuit has held, “All information which ‘applies to a particular individual’ is

covered by Exemption 6, regardless of the type of file in which it is contained.” Washington
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Post Co., 650 F.2d at 260 (quoting United States Dep’t of State, 456 U.S. at 599). Under this
ruling, information about an individual’s involvement — or possible involvement — in matters that
are the subject of regulatory enforcement activity clearly qualifies, and not just to the extent of
“names and titles.” Such information is precisely what the Bureau Ruling would release to XM’s
competitors.

Third, it is irrelevant — as a matter of law — whether certain information in XM's LOI
responses (such as names and titles) is also available from other public sources. In Reporters
Committee for Freedom of the Press, supra,, the Supreme Court held that a computerized FBI
“rap sheet” was protected from disclosure under Exemption 7(C) even though everything on the
rap sheet was a matter of public record. 489 U.S. at 749. And in New York Times Co. v. NASA,
920 F.2d 1002, 1008-10 (D.C. Cir. 1990}, the D.C. Circuit held that an audio recording of the
voices of the Challenger astronauts in the moments before the fatal explosion was protected
under Exemption 6 even though NASA bhad already made a transcript of the recording public.
Thus, the fact that “names and titles” of XM’s employees may be publicly available, or that XM_
has disclosed its receipt of the LOIs in securities filings, is utterly irrelevant to the analysis under

Exemption 6.

Fmally, the Bureau's application of the legally required balancing test seriously
understated the potential harm to the individuals disclosed in XM’s response, by repeatedly
discussing “names and titles” as if that were the only issue here. The real and serious invasion of
personal privacy here is not the disclosure that a particular person held a particular position at
XM, but the linkage of individuals, by name, to fecollections about — and perhaps even each

individual’s alleged role in — the underlying activities and alleged non-compliance that are the
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subject of the Enforcement Bureau’s investigations. That linkage is as patent an invasion of
privacy as disclosing a medical condition or reprimand in a personnel file.
HI.  XM’s LOI Responses Are Exempt from Disclosure Upder FOIA Exemption 7.
Exemption 7 of FOIA protects from mandatory disclosure any records or information
“compiled for law enforcement purposes,” if disclosure “could reasonably be expected to
interfere with enforcement proceedings,” 5 U.S.C. § 552(b)7)(A), or “could reasonably be
-expected to constitute an unwarranted invasion of personal privacy.” 5 US.C. § 552(b)(7) (CO);
FBI v. Abramson, 456 U.S. 615, 633 (1982). Records compiled by agencies having both law
enforcement and administrative functions, like the Commission, qualify as investigatory files
compiled for law enforcement purposes under Exemption 7. Mapother v. Dep 't of Justice, 3
F.3d 1533, 1540 (D.C. Cir. 1993).

A. Exemption 7(A).

Although the Commission’s investigation has progressed significantly, the matters that
are the subject of the LOIs are mot yet closed. Disclosure of the documents at issue could
compromise the current investigation and establish a precedent that would compromise unrelated
Commission enforcement proceedings. As explained above in the discussion of Exemption 4,
publicizing the names of voluntary witnesses at this time would make both those witnesses and
other potential witoesses less likely to voluntarily and fully cooperate in the future. Such
reticence would inevifably lead to more limited and less useful responses. That is exactly the
kind of harm that Exemption 7(A) was intended to avert.

Exemption 7(A) focuses not on individual privacy but on the integrity of the investigation
itself. The Commission has routinely denied FOLA requests for information submitted to the

Commission during an ongoing investigation, In Kay v. FCC, the Commission received a FOIA
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request for “all complaints, letters, reports, and memoranda, or notes submitted to the FCC by
any person” with respect to an ongoing investigation. 867 F. Supp. 11, 15 (D.D.C. 1994). The
District Court held that the Commission properly withheld the requested documents because the
docnments wete protected under FOIA exemption 7. Id. at 16-20; see also In the Matter of
Rocky Mountain Record, 21 FCC Red 12362 (October 27, 2006) (denying access to documents
in an enforcement proceeding because protection would interfere with an ongoing investigation
including deterring potential witnesses, and exposing witnesses to potential harassment.) Indeed,
. Just a few months ago, the Commission relied on Exemption 7 to teject a FOLA request
submitted by a reporter for many of the same records sought by the NAB.6
By contrast, the Commission said in Wireless Consumer Alliance, 20 FCC Red. 3876,
3881 (2005), that LOT responses such as those at issue here do not qualify for Exemption 7(A)
because “[a]s a general proposition, release of information already known to the target of the
investigation would not be expected to result in interference.” Tﬁe Commission should take this
. opporfunity to limit the scope of this ruling, which sweeps much too broadly. In this case, for
example, XM has provided the Commission with summaries of witness recollections that do not
agree on all points. Each witness knows what he or she has told XM’s counsel, but not
necessarily what other witnesses have said. Public disclosure of the LOI responses, therefore,
could actually taint further testimony at the Commission or elsewhere by compromising the
independence of the witnesses’ recollections. Moreover, the Commission should approach the
matter “categbrically,” as the Supreme Cowrt has instructed, Reporfers Committee for Freedom
of the Press, 489 U.S. at 773-75, and consider the long-term effect of permitting disclosure of

unevaluated investigatory materials.

¢ Letter to Christopher Stern, Bloomberg News, from the Enforcement Burean dated 26

September 2006, FOIA Control Number 2006-486.
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B. Exemption 7(C).

Exemption 7(C) is similar to Exemption- 6 (as discussed above}, but broader; thus, courts
require a lesser degree of intrusion on personal privacy in order to invoke Exemption 7(C). See
Reporiers Committee, 489 U.S. at 756. This reflects the common-sense view fhat disclosure of
information about an individual is inherently more troubling when it connects a person with
possible non-compliance. Indeed, the D.C. Circuit has recognized that “a primary purpose of
Exemptidn 7(C)y” is ensuring that individuals are not “associated unwarrantedly with alleged
criminal activity.” Stern v. FBI, 737 F.2d 84, 92 (D.C. Cir. 1984). Publishing the names of
people who were merely involved in an investigation — but were never actually accused of any
wrongdoing — could “make those persons the subjects of rumor and innuendo, possibly resulting
in serious damage 10 their reputations.” Id. That kind of disclosure should be permitted “only if
the public interest in the information outweighs the significant privacy interests implicated.” Id.

In Stern, the court held that the privacy interests of two FBI agents outweighed the public

interest in knowing the names of everyone who was involved in potentially wrongful activity.
The primary public interest was m knowing that a government investigation of wrongdoing was
thorough and that any wrongdoers were held accountable. /4. That interest “would not be
satiated in any way by the release” of the agents’ names. Id. The same considerations apply
here. The XM employees who would be harmed by the release of their names never had the
chance to even review — much less respond to — any allegations that might have been leveled
against them during the investigation. Subjecting the XM employees involved in the
investigation to the “embarrassment or stigma wrought by negative disclosures,” id. at 91, would

contravene a core purpose of Exemption 7.
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For these reasons, the Commission should make clear that Exemptions 7(A) and 7(C) are
fully applicable to ongoing investigations and apply those exemptions to the NAB’s FOIA
request,

CONCLUSION

It is pethaps telling that the NAB’s FOIA'r_equest can be summed up so aptly using the
Supreme Court’s own characterization of an equally meritless request 2lmost twenty years ago.
As the Supreme Court said in Reporters Committee, the purpose of FOIA

is not fostered by disclosure of information zbout private citizens
that is accumulated in various governmental files but that reveals
little or nothing about an agency’s own conduct. In this case — and
presumably in the typical -case in which one private citizen is
seeking information about another - the requester does not intend
to discover anything about the conduct of the agency that has
possession of the requested records. Indeed, response to this
request would not shed any light on the conduct of any
Government agency or official.

- Reporters Comm:‘tz‘ee, 489 U.8. at 773. The same is true here. The Commission should exempt

from disclosure XMs four documents and deny the NAB’s request in its entirety.

Respectfully Submitted,

Scott Blike Harris
Mar is
Amy Richardson

HARRIS, WILTSHIRE & GRANNIS LLP
1200 18th Street, NW
Washington, DC 20036-2560
- {202) 730-1300-
_ Caunsel to XM Radio Inc.
July 2, 2007
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WASHINGTON, DC 20006
PHONE  202.719.7000
FAX  202,719.7049

7925 JONES BRANCH DRIVE
McLEAN, YA 22102

PHONE  703.905.2500

FAX  703.905.2820

www.wileyrein.com

Robert L. Pettit
Februafy 29,2008 202.719.7019%
rpettit@wileyrein.com

VIA FIRST CLASS MAIL AND FACSIMILE

Karen Mercer

Federal Communications Commission
Enforcement Bureaun

Spectrum Enforcement Division
Room 3-A325

445 12th Street, S.W.

Washington, DC 20554

Re: FOIA Control No. 2008-190

Dear Ms. Mercer:

This letter is Sirfus Satellite Radio Inc.’s (“Sirius” or “we””) response to th@
letter of Kathryn S. Berthot dated February 14, 2008, in: the Frce:iom of Information
Act (“FOIA”) request submitted by U.S. Electronics, Inc. (“USE”) noted above.

Some of the material arguably within the scope of the FOLA request was
submitted under protective order in response to information requests 1§nderad by the
Commission to Sirjus as part of the Commission’s ongoing cops1derat1or3 of ﬂ:e
proposed merger between Sirius and XM Satellite Radio Holdings Inc. (“XM”), MB
Docket No. 07-57. In addition, as the February 14, 2008 letter [-IOt_Cd, many of the
documents that USE requested are subject to pending conﬁdenu:ahty requests. .
Specifically, Sirius has requested confidentiality for documents it submitted to the
Comrnission as part of File No, EB-06-SE-250.'

! In addition to the documments covered by these specific confidentiality requests, any o
documents subject to the USE FOIA request that discuss proposed consent decrees oF other similar
settlement agreements hetween the Commission and Sirius are exempt from public dssclosur;oos)
pursuant to FOLA Exemption 5. See, e.g., Wireless Consumer Alliance, 20 fCC Red. 3874 (
{withholding drafts of consent decrees); Letter from Kathryn S. Berthot, Chief, Spectrum
Enforcement Division, FCC, to David H. Solomen, Wilkinson Barker Knauer, LLP, COU.I.ISC}, for
NAB, File No. EB-06-SE-250 — Sirius Records (Fune 18, 2007) at 5 (“June 18 Lemzr Ruling”)
{atlached as Exhibit 1) (withholding from disclosure Sirius presentations that were “the subject of
ongeing scttfement discussions™).
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MB Docket No. 07-57

USE’s FOIA request extends to certain information subm:tted by Sirius to
the Commission regarding interoperability and terrestrial repeaters.” Because this
information was submitted in the merger docket under the tenns of the protective
order, and meets the requirements for FOIA Exemption 4, * there s no reason to
release these documents publicly and the agency should decline to do so.

In the Merger Docket, the Commission has adopted two protective orders,
one covering confidential information® and a second, more restrictive order covering
highly confidential information.” The Second Protective Order grants “more limited
access to those materials [submitted by parties] which, if released o competitors,
would allow those competitors to gain a significant advantage in the marketplace.”
On November 16, 2007, Sirus filed its response to the Media Bureau’s Initial
Information and Document Request dated November 2, 2007 (the “Merger
Information Request”). Pursuant to the Commission’s Order adopting the _
Protective Order, the Order Adopting the Second Protective Order, and instructions
from Media Bureau staff, Sirius filed two copies of its response, a redacted public
copy, and an unredacted public copy available for inspection pursuant to the terms
of the Protective Orders,

In the public copy, Sinus redacted confidential and highly co.nﬁdentia.l
information that may be covered by USE’s FOIA request, including inform ation
related to Sirius’ terrestrial repeaters and development of interoperable satellite

2 USE FOIA Request at 2-3.
¥ 47 CF.R. § 0.457(d) (implementing 5 U.S.C. § 552(b)(4)).
4 Applications of Sirius Satellite Radio Inc. & XM Radio, Inc. For Approval ta Transfer

Controf, Protective Order, MB Dockct No. 07-57, DA 07-3135 (rel. July 11, 2007) (the “First
Protective Order™).

: Applications of Sirius Satellite Radio Inc. & XM Radid. Inc. For Approval #C: Transfer
Control, Protective Order, MB Docket No. 07-57, DA 07-4666 (rel. Nov. 1(?, 2007) (“Second
Protective Order” and together with the First Protective Order, the “Protective Osders”).

6 Second Protective Order at § 3.
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radio receivers.” Such information is properly withheld from public inspection
pursuant to FOIA’s Exemption 4.

Exemption 4 protects commercial and/or financial information that, if _
disclosed, will: (1) impair the government’s ability to obtain necessary information
in the future; or (2} cause substantial harm to the competitive position of the person
from whom the information was obtained.® The information redacted in Sirius’
response o the Merger Information Request clearly falls within this Exemption.
Sirius redacted information related to technical data concerning its terrestrial
repeaters, potential manufacturers of interoperable radios, as well as pricing and
cost information for such radios. Such proprietary and confidential information is at
the core of Sirius’ operations and its disclosure to competitors would provide them
with a distinct advantage. Moreover, release of such information would tend to
deter fulsome cooperation by parties subject to Commission inquiries in the future
for fear of public disclosure of sensitive and confidential information. The agency
should thus find that these materals are exempt from FOTA disclosure.

USE provides no compelling justification that would allow the agency to
disclose these exempt materials.” USE states that its request is necessary because
the “documents and information [it seeks] are relevant to the record being made in
MB Docket No. 07-57.”' However, these documents are alveady part of the record
in MB Docket No. 07-57. The Commission has already designed a process to
ensure that these documents can be properly reviewed and considered in the merger
context. The Protective Orders provide access by persons such as USE to
documents and information withheld from public disclosure under conditions
intended to permit timely consideration of these documents as part of the merger

7 See REDACTED COPY, Response of Sirius Radio Inc. to the Information and chument
Reguest Issued on November 2, 2007-by the Federal Communications Commission, Narrative
Responses IILE, IV.D.4, IV.D.5, IVD.6, IV.D.7 & TV.12.8; Exhibit ILA.

8 Nat'l Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770 (1.C. Cir. 1974) (footnote
omtitted},
? Indeed, USE limits its request to those docurnents that are “non-privileged” and “non-

exempl.” USE FOIA Request at 2-3. USE thus does not appear to be requesting disclosure of
exempt documents on public interest grounds. See Examination of Current Policy Concerning the
Treatment of Confidential Information Submitted to the Commission, 13 FCC Red. 24816, 24818 ({
2) (1998) (“Even when particular information falls within the scope of a FOLA exemption, federal
agencies generally are afforded the discretion to release the information on public interest
grounds.”}.

b USE FOIA Request at 4.
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proceeding while assuring the protection of Sirius’ proprietary information,” There
is thus no public interest reason to disclose publicly these exempt documents
pursuant to FOIA.

EB-06-SE-250

USE also seeks documents submitted by Sirius as part of the EB-06-SE-250

proceeding. These documents were the subject of a prior FOJA request filed by the

National Association of Broadcasters (“NAB™)."> As Sirius showed in response to
that earlier request, these materials are covered by FOIA Exemptions 4 and 7.2 The
documents that Sirius submitted in the EB-06-SE-250 proceeding included
privileged information, trade secrets, and sensitive commercial and financial
information that meet both prongs of the test under Exemption 4 (discussed above).
Exemption 7(A) shields from disclosure documents “compiled for law enforcement
purposes” and ifreleased can “reasonably be expected to interfere with enforcement
proceedings.”® The EB-06-SE-250 documents qualify for this exemption because
the Commission’s investigation remains ongoing and because disclosure of these
documents would interfere with these proceedings. Exemption 7(C) shields
documents from disclosure “compiled . . . for law enforcement purposes” where

- disclosure “could reasonably be cxpected to constitute an unwarranted invasion of
personal privacy.”® Many of the documents submitted in the EB-06-SE-250
proceeding identify specific Sirius employees without drawing a distinction
between those who may only have had limited knowledge of the issues in the
proceeding and those who were more actively involved. There is no public interest
in disclosure of the identity of these individuals, and any arguable interest in

" See First Pratective Order at 11 7-10; Second Protective Order at " e-12.

12 FOILA Control No. 2007-2335,

» 5U.8.C. §8 552(b)(4) & (7). In its response Sirius also explained that although the
Commission’s rules, 47 C.F.R. § ¢.459(b), bar “blanket” requests for confidential treatment, it is
appropriate in cases such as these where there are a large number of documents at issue for the
Commission to rule on requests for confidentiality on a categorical or “generic” basis. See, e.g.,
NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 236 (1978) (explaining that Congress intended
10 prohibit “blanket exemptions” but not “generic detenminations™).

1 5U.8.C. § 552(bY7XA).
13 SU.S.C. § 552()7NC).
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disclosure is significantly outweighed by the privacy interests of those indi\;ei;duals
in not being unfairly associated with the issues covered by that proceeding.

On June 18, 2007, the Enforcement Bureau granted in part, and denied in
part, NAB's request.” In doing so, the Enforcement Bureau issued a determination
on Sirius’ request for confidential treatment of these documents. The Enforcement
Bureau found that “Sinus has demonstrated that substantial competitive harm is
likely to result from the release of some of the requested information,” because
“disclosure of these commercial materiats would allow competitors to gain insight
into Sirius’ business processes, commercial strategies and product development and
harm its relationships with its vendors.?'®  As a result, the Enforcement Bureau
ruled that this information should be withheld from disclosure under FOIA
Exemption 4 and FOIA Exemption 5."°

For those documents that the Bureau has already determined are exempt
from FOIA disclosure, the Bureau should simply deny USE’s request. USE’s FOIA
request provides no basis for revisiting the Bureau’s prior decision on these issues,
and does not even attempt lo argue that there is a public interest justification for
_ releasing these documents despite their exempt status, In fact, USE’s FOIA re%lest
appears 1o be limited solely to “non-privileged” and “non-exempt” documents.

Indeed, while USE fails to offer any compelling reason for releasing these
documents despite their confidential nature, the sole justification that USE does
arguably provide is the unsupported assertion that these “documents and
information are refevant to the record being made in MB Docket No. 07-57.""" This
is a passing reference to the same argument that was made (in a much more detailed
presentation) by NAB in its FOIA request. Thus, the Enforcement Bureau has
already had the opportunity to consider and reject the supposed relevance of these
documents to the XM/Sirius merger proceeding as a basis for releasing exempt

16 Deglace v. DEA, No. 052276, 2007 WL 521896, at *2 (D.D.C. Feb. 15, 2007) {citing
United States Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.8. 749,776
(1989)). _

June 18 Letler Ruling.

“‘ Id at3.

19 5U.8.C. § 552(0)(5).
See supra note 9,

u USE FOIA Request at 4.
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documents. The Bureau “disagree[d]” that there was any *‘compelling public
interest” in disclosing this information,” and found that all of the case law cited by
NAB was distinguishable. USE cannot offer any basis for revisiting this
conclusion, and certainly has failed to do so with its unadormed assertion of
relevance,

While the Enforcement Bureau determined that the vast majornity of the
materials at issue in the NAB request were exempt from FOIA disclosure, the
Bureau also held that a limited amount of material was not covered by a FOIA
exemption and therefore could be released. On June 29, 2007, Sirius filed an
Application for Review of the Burean’s decision with respect to the limited number
of the documents the Bureau determined should be released.”® In its App}i‘cation for
Review, Sirius explained that some of the information that the Bureau decided to
release was just as commercially sensitive as the information that the Bureau
determined was exempt, and should therefore be subject to the same FOIA
exemptlons In addition, Sirius and third-party intervenors showed that the
identities of the various Sirius employees that Sirius identified as havmg knowledge
of the issues in the proceeding were covered by FOIA Exemption 7.7 Release of
this information serves no purpose, and could unfairly associate these individuals
with nomn- comphant conduct where no determination of individual involvement has
been made.*® For this reason, as Sirius explained, the case law clearly shows that
the names and identifying 1nformat10n of third parties who are mentioned in law
enforcement records are Toutinely withheld.*” The Application for Review remains
pending. To the extent that USE seeks documents that are thc'subject_ of the still-
pending Application for Review, the Bureau should deny USE’s request as to these
documents pending resolution of the Application for Review.

2 June 18 Letter Ruling at 6

# Application for Review of Freedom of Information Action of Sirius Sateliite Radio, FOIA
Control No. 2007-235 (June 29, 2007) (“Application for Review"} (attached as Exhibit 2). Sirius did
not challenge {be release of all of the information contained in these documents, but rather sought
addjtional redactions of relevant information contained in the documents before they were released.

u I ai3-5; 11-13.
= Id at 5-11.

% Id at5,7.

o Id a7,
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Additionally, Sirius understands that USE has filed a FOIA request with the
Commission for documents submitted by Kiryung Electronics Company,.Ltd.
(“KRI”) and Wistron NeWeb Corp. (“WNC”) concerning the matters “raised and
considered” in proceeding EB-06-SE-250.% To the extent such documents cover
topics similar or identical to those covered by the documents discussed zbove buF
are not subject 1o a pending confidentiality request, we ask that the Bureau exzegrcnse
its discretion and deny this USE’s FOIA request for the reasons stated above.

Please contact me at the telephone number above should you have any
further questions or require additional information.

|

L. Petiit
JoshudlS. Tumer

Attachments

s FOIA Control No. 197

47 CFR § 0.439(f) (pcnnitﬁng {he Commission to sua sponie withhold public disclosure of
documents even where no request for confidentiality was filed).

29
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Federal Communications Connnission
Washington, D.C. 20554

June 18, 2007

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED
AND FACSIMILE AT (202) 783-5851

David H: Solomon, Esq.
Wilkinson Barker Xnauer, LLP
2300 N Street, Northwest
Suite 700

Washington, D.C. 20037

Re: FOIA Control No. 2007-235 — Sirius Records

Dear Mr. Solomon, .

This is in response to your March 22, 2007, Freedom of Information Act
("FOIA™) request filed on behalf of the National Association of Broadcasters ("NAB™).
You seek copies of Letters of Inquiry (“LOIs”) or similar correspondence from the
Commission 1o Sirius Satellite Radio, Inc. (“Sirius™) and X3 Radie, Inc, (“XM?”), as well
as responses from both companies, conceming the compliance with the Commission’s
rules of FM modulators/iransmitiers used in connection with their satellite Digital Audio
Radio Service (“"DARS”) radios and of their terrestrial repeaters.

For administrative convenience, we are addressing your FOLA request separately
with respect 10 Sirlus and XM. This letter deals with the portion of your FOIA request
relating to Sirius. Your FOIA request seeks documents which are the subject of pending
requests for confidentiality from Sirius pursuant to FOLA Exemptions 4 and 7(A). We
accordingly served your FOIA request on Sirius and pave it an opportunity to provide
additional support for its requests for confidentjality. Sirius submitted a suppiemental
confidentiality request on April 20, 2007.2 On May 23, 2007, NAB submitted a response
to the April 20, 2007 supplemental confidentiality request filed by Sirins.’ On May 30,
2007, Sirius responded to NAB's May 23, 2007 response.”

' See 47 CFR. § 0.461-(d)(3). See also Letter from Kathryn S. Berthot, Chief, Spectrurn Enforcement
Division, Enforcement Bureau, to Robert L. Pettt, Esq., Wiley Rein LLP {Aprdl 9, 2007).

? See Letier from Robert L. Pettit, Esq,, Wiley Rein LLP, to Kathryn S. Berthot, Chief, Spectrum
Enforcemem Division, Enforcement Bureau (April 20, 2007} (“April 26, 2007 letter”).

? See Letier from David H. Solomon, Esq., Wilkinson Batker Knauer, LLP, to Kathryn S. Berthot, Chief,
Spectrum Enforcement Division, Enforcement Burcau {May 23, 2007),

“ See Letter from Robert L. Petit, Esq., Wiley Rein LLP, 10 Kathryn S. Berthot, Chief, Spectrum
Enforcement Division, Enforcement Burean (May 30, 2007).
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Categories 1,3 and 5. Categories 1,3 and 5 of your FOIA request seek LOls or
similar letters from the Commission to Sirius regarding the compliance with Commission
rules of FM modulators/transmitiers used by Sirius in connection with its satellite DARS
radios. We have Jocated two LOIs from the Commission to Sirius dated June 20, 2006
and August 7, 2006 that are responsive to this request. We are releasing these documents
in their entirety (approximately 13 pages).

Catlegories 2, 4 and 5. Categories 2, 4 and 5 of your FOIA request seek the
responses of Sirius (including any documents provided therewith) to 1.OJs or similar
- letiers from the Commission regarding its compliance with Commission rules of FM
modulators/transmitters used by Sirjus in connection with its satellite DARS radios and
any other documents submitied by Sirius relating to these matters. We have located
approximately 3,784 pages of responsive documents {*LOY Responses™). As explampd
below, we are releasing approximately 97 pages of documents, some with redactions, and
wilhholding approximately 3,687 pages of documents.

Sirjus asks us to withhold its 1.O1 Responses in their entirety under FOLA
Exemption 7(A). FOIA Exemption 7(A), 5 U.S.C. § 552(b}(7)(A), applies to “records or
information compiled for jaw enforcement purposes ... to the extent that the production
of such law enforcement records or information ... could reasonably be expecied ta
interfere with enforcement proceedings.” Sirius asserts that all of the materials it has
produced qualify for protection under Exemption 7(A) because they were indisputaply

- compiled for law enforcement purposes and their release would interfere with pending
and future related enforcement proceedings.

We conclude that Sirius' LO1 Responses should not be withheld from disclosure
under Exemption 7(A). All of the materials in question are in Sirius' possession and
krowr to it. In Wireless Consumers Alliance, the Commission concluded that the release
of information already known 1o the target of an investigation would not be expecied to
result in interference to the investigation.” Furthermaore, in this instance, we do not
believe that release of these materials will result in interference io any other pct?dmg
mvestigations or similar future investigations. In this connection, we note that it has been
pubtlicly known for almost a year that the Commission is investigating }_}he compliance of
various entities with the Commission's rules regarding FM modulators.

Sirius also requests confidential treatment of its LOI Responses in their entirety
under FOIA Exemption 4. FOIA Exemption 4, 5 U.S.C. § 552(b)(4), applies to “trade
secrets and commercial or financial information obtained from a person and pnwleged or
confidential.™ Under National Parks and Conservation Ass'n v. Morton,’ commercial or
financial materials are considered confidential if disclosure of the information 3s likely:

320 FCC Red 3874, 3881-82 (2005).

® We nole that Sirius and various other companies have disclosed pending mvestigations into [hﬁi.r‘
compliance with the Commission's rules regarding FM modulators in their filings with the Securities and
Exchange Commission {“SEC™).

7498 F.2d 765, 770 (D.C. Cir. 1974) (“National Parks ".
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(1) to cause substantial hardship to the competitive position of the submitter, or (2) to
impair the government’s ability to obtain necessary information in the future.?

Sirius argues that its LO1 Responses contain trade secrets and privileged
commercial or financial information and that the disclosure of this information would
result in irreparable harm to its compelitive position. In particular, Sirius argues that
disclosure of such information would allow competitors to gain insight into Sirius’
business processes and commercial strategies as well as its relationships with customers,
harm Sirius’ relationships with its suppliers and its ability to work with distributors, and
assist competitors in developing, producing, marketing and selling future products and
services that compeie with those offered by Sirius. Sirius furiher argues that the release
of such information would impair the Commission’s ability to obtain necessary
information in the future.

We find that Sirius has demonstrated that substantial competitive harm is likely 1o
result from the release of some of the requested information and therefore will withheld
_ that information from disclosure. Specifically, we will withhold from disclosure the
{following: contracts and agreements between Sirius and other entities regarding the
design, manufacture and distribution of satellite DARS radios {approximately 992 pages),
and internal documents relating to Sirius’ product development and business strategies,
including e-mail messages, test data and product descriptions (approximately 2,479
pages). We agree with Sirius that disclosure of these commercial materials would allow
competilors to gain insight inte Sirius’ business processes, commercial strategies and
product development and harm its relationships with its vendors. In addition, we will
redact portions of Sirius’ LOI Responses dated July 12 and August 14, 2006, The
information redacted from the LOT Responses includes data concerning the number of
units of satellite DARS radios'manufactured, imported, sold, activated by consumers, at
factories and at distributors and retailers; proposed technical solutions to FM modalator
interference; and Sirius’ proposed comprehensive compliance plan. The various data
concerning the number of units of radios would be invaluable to Sirius’ competitors in
understanding the relationship between Sirius’ manufacturing, sales and activation
volumes. Further, the proposed technical solutions and comprehensive compliance plan
would allow competitors 1o gain insight into its business processes and commercial
sirategies. See, e.g., National Parks & Cons. Ass'n v. Kieppe, 547 F.24 673, 684 (D.C.
Cir. 1976); Timken Co. v. U.S. Customs Serv., 491 F. Supp. 557, 559-60 (D.D.C. 1980)
(both holding that business strategies and marketing plans are exempt from disclosure
under Exemption 4); Fisher v. Renegotiation Bd., 355 F. Supp. 1171, 1174 (D.D.C. 1973}
{sales information, including pricing data, net sales, costs and expenses, exempt from
disclosure under Exemption 4); International Satellite, Inc., 57 RR 2d 460, 462-63 (1984)
(withholding of business marketing plans under Exemption 4). Morgover, Sinus’
proposed technical solutions and comprehensive compliance plan are the subject of
ongoing seftlement discussions and therefore may also be withheld under the settlement
privilege of FOLA Exemption 5, § U.S.C. § 552(b}(5). See The Goodyear Tire & Rubber

® See also Critical Mass Energy Projectv. NRC, 975 F.2d 871 {D.C. Cir. 1992},




David . Solomon, Esg.

Co. v. Chiles Power Supply, Inc. d/bja Heatway Systems, 332 F. 3d 976 (6™ Cir. 2003)
("Goodyear Tire”).

We find, however, that Sirjus has not demonstrated that substantial competitive
harm is likely to result from the release of other materials. Accordingly, we will release
these materials. Specifically, we arc releasing the unredacted portions of Sirjus’ LO1
Responses dated July 12 and August 14, 2006 (approximately 29 pages), which include
information identified by Sirius as publicly available, the identities of Sirius’ distributors
and equipment manufacturers, and the actions taken by Sirius 10 correct its potential
" noncompliance with the technical requirements of Part 15. Sirius states in its April 20,
2007 letter that the identity of its distributors “is not, in all cases, publicly available
information.” We note, however, that all of the Sirius distributors identified in its L.OI
Responses are idemtified as Sirius distributors in news releases, annual reports, and other
documents that are publicly available on Sirius® website. Similarly, all of the
manufacturers identified in Sirius® LOT Responses are identified as Sirius manufacturers
1n news releases, annual reports and other documents that are publicly available on its
webstle or in test reports submitted as past of equipment authorization applications that
are publicly available in the Commission’s Equipment Authorization Database. The ,
corrective actlons 1aken by Sirius have been reported in a publicly availeble filing it made
with the SEC.° In addition, we are releasing the confidentiality requests submitted by
Sirius with the LOT Responses (approximately 18 pages), a publicly available user
manual {(approximately 5 pages), and documents relating 10 a complaint made by
National Public Radio to Sirius about FM modulator interference (37 pages). We are
farther releasing in their entirety supplemental LOI Responses (without the attached -
documents) from Sirjus dated July 26, August 2, August 23, August 30, September 11,
2006 (approximately 10 pages). These letiers are simply cover letters transmitting
additional documents responsive to the LOIs and do not themselves include any
cormmercial inforimation.

Sirius also requests confidential treatment of information regarding when it
became aware of potential non-compliance of its satellite DARS radios, what
modifications were made to the radios, and the names and titles of Sinius employees who
were involved in the decision to make such modifications or were aware of potential non-
compliance. Sirius argues that this information is proprietary commercial information
whose disclosure “would allow competitors to gain insight into Sirius’s highly
confidential business processes and commercial strategies as well as its corporate
organization and decision-making structure.” Sirins also argues that the information
furnished in its response 1o those questions would be “of inestimable value to Sirius’
competitors in understanding Sirius’ internal organization ...”" and that its disclosure
“could give other entities a competitive advantage over Sirius by allowing them to review
Sirius’s decision-making processes and benchmark Sirjus’ internal organization.”

We find that these arguments are unpersuasive and therefore will not redact this
information from Sirius’ LOI Respanses. We note that the Sirius employees in question
are executive and senior-level employees whose names and titles are publicly known.

? See Sirius Sateltite Radio, Inc., Form 8K (filed fuly 12, 2006).
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Indeed, Sirius concedes that “individual job titles are a matter of public knowledge.”
Regarding the information as to when Sirius became aware of potential non-compliance,
we note that Sirius states in its April 20, 2007 letter that the fourth paragraph of its July
12, 2006 LOI response “consists of information that has been disclosed in Sirius’ filings
to the SEC, and thus is publicly available information.” Since the fourth paragraph
specifies when Sirius became aware of potential non-compliance, we find that this
information is not confidential. Further, we find that information as to what ‘
modifications Sirius made to its radios afier they were authorized by the Commission is
nol commercial information entitied to confidential treatment. In this connection, Section
0.457(d)(1)(33) of the Rules, 47 C.F.R. § 0.457(d)(1)(ii), states that applications for
equipment anthorizations and materials relating to such applications are not routinely
available for public inspection prior to the effective date of the authorization, but will be
made available for inspection following the effective date. The fact that Sirius apparently
made modifications 1o its radios without seeking Commission authorization should not
afiord protection for information that would not otherwise be entitled to confidential

treatment nnder Section 0.457(d)(1)(1).

Moreover, we find that the release of this information would not impair the
Commission’s ability to obtain necessary information in the future. The impairment
prong of Exemption 4 “traditionally has been found to be satisfied when an agency
demonstrates that the information at issue was provided voluntarily and that submitting
entities would not provide such information in the future if it were subject to public
disclosure.”® Sirius was required to provide this information in response to Commission
LOIs, and as a Commission licensee, Sirfus can be compelled 1o provide such’
information in response to Commission inquiries in the future.

We have also located approximately 97 pages of responsive docwments that
include presentations made to Commission staff and an associated confidentiality request.
We are releasing the confidentiality request (approximately 3 pages) but are withholding
the presentations in their entirety (approximately 94 pages). The presentations address
proposed modifications to Sirius radios with EM modulators and include technical design
information and equipment compliance techniques. ‘We find that this information is
proprietary commercial information, the disclosure of which will result in substantial
competitive harm to Sirius, and therefore will withhold it pursuant to Exemption 4.
Additionally; these presentations are the subject of ongoing settiement discussions and
therefore may also be withheld under the settlement privilege of Exemption 5. See
Goodyear Tire, 332 F. 3d 976.

1% See, F lightSafety Services Corporation. v. Deparoment of Labor, 326 F.3d 607, 612 (5™ Cir. 2003),

" See 47 US.C. §§ 154(3), 154(), 308(b) and 403, see also People for the Ethical Treatment of Animals v.
United States Depariment of Agricultire, No. 03-195, 2005 WL 1241141, at *5-6 (D.D.C. May 24, 2005}
(Not reported in F.Supp.2d) (findinp that USDA’s 2bility to obtain information in the future would not be
impaired by disclosure of the withheld docoments because federal regulations reguire borrowers and
lenders to submit the informaticn).
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Finally, we are withholding in their entirety consent decree proposals submitied
by Sirius (approximately 126 pages). These maierials may be withheld under the
selilement privilege of Exemption 5. See Goodyear Tire, 332 F. 34 976.

Categories 13 and 14. Category 13 of your FOIA request seeks any LOT or
similar letier from the Commission to Sirius regarding Sirius’ compliance with the
Commission’s rules and authorizations relating to its terrestrial repeaters. Category 14
seeks the response of Sirius (including any documents provided therewith} to the LOl or
similar Jetter from the Commission to Sinus regarding Sirius’ compliance with the
Commission’s rules and authorizations relating 10 its terrestrial repeaters. There arc no
documents responsive 1o these requests.

Finally, 1o the extent that we are denying in part your FOLA reguest in this letter,

. we disagree that there is a compelling public interest in disclosing information regerding
Sinus' potential rule violations, even if we determine that Sirjus has met its burden of
demonstrating that specific records fall within an Exemption, because such information
has a direct bearing on the public interest considerations rajsed in the pending XM/Sirius
merger application. You assert that the Commission has previously ordered disclosure of
this kind of materia) in closely analogous circumstances. We find, however, that the
cases cited in support of this assertion are distinguishable. Unlike the instant case,

Liberty Cable Company, Ine.? did not involve a FOLA request, but rather only a ruling on

a confidentiality request. In Liberty Cable, the Commission upheld a decision 1o release
information submitied in a licensing proceeding in order to advance important public
policies in that same proceeding."? By contrast, NAB seeks disclosure of information
obtained in an enforcement proceeding for use in an entirely separate licensing
proceeding. Further, in Liberty Cable, the Commission found that the audit report in

- question was not subject 10 protection under Exemption 4.'* whereas in the instant case,
we find that much of the material at issue is protected by Exemption 4. Moreover, the

information at issue in Liberty Cable was routinely disclosed by the company. Sirius, on
the other hand, does not routinely disclose much of the material it seeks to protect. In thse
other cited case, Larry D. Henderson and Robert §. Benz d/bla Quad Communications,

the Commission was faced with an unusual procedural situation. In that case, Quad bad
filed a “petition to purge authorization™ beld by Gelico for a 900 MHz Specialized
Mobile Radio Service station, and the Burean had denied the petition, based in parl on
allegedly confidential materials submitted by Gelico.'® Because these materials were
central o the Bureau’s determination as to whether Quad or Gelico were entitled to use
the frequencies, the Commission found that Quad should have access 1o these materials

" 11 FCC Red 2475 {1996), aff"d sub nom. Bartkoldi Cable Company v. FCC, 113 F.3d 274 (D.C. Cir.
1997) (“Liberty Cable™.

B1d at 2477,

¥ 1d. a12476.

¥ 15 FCC Red 17073 (2000) (“Henderson™.
Y 1d. a1 17076.
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under the principles of procedural faimess.!” Thus, Henderson differs from this FOIA
request.

We are releasing the LOIs, confidentiality requests and the information identified
as publicly available by Sirfus concurrently with this letter ruling. The remaining
information we have decided to release will not be made available until afier the
disposition of any applications for review and any judicial appeals. 1f no application for
review is filed, the material will made available after the expiration of the filing deadline.

You are classified under Section 0.470(a)(2) of the Commission’s Rules, 47
C.F.R § 0.470(a}(2), as a commercial requester and, therefore, we will assess charges
that recover the full, reasonable direct cost of searching for, reviewing and duplicating
the records sought under the FOIA. The charges for search and review are as follows:
$2242.24 for 32 hours by a GS-15 employee {$70.07 per hour); $1250.97 for 21 hours by
a GS-14 employee ($59.57 per hour); $1008 for 20 hours by a GS-13 employee ($50.40
per hour}; and duplication costs of $75.82 for 446 pages of records ($.17 per page).’s
The Financial Operations Division of the Office of the Managing Director of the FCC
will bill you for the total amount of $4577.03 under separate cover. Payment is due 30
days afier receipt of the bill with checks made payable to the FCC. :

The-undersigned official is responsible for the partial denial of your FOIA
request. If you believe the partial denial of your FOIA request is in error, you may file an
application for review of this decision with the Commission’s Office of General Counsel
within 10 working days pursuant to Section 0.461(i)(2) of the Comumission’s Rules, 47
C.F.R. §0.461(i)(2). Besides ruling on the FOLA request, this letter also constitutes'a -
ruling on Sirius’ confidentiality requests. We are providing to Sirius copies of its LO1
responses showing which portions of those responses we have determined 1o be
confidential. If Sirius believes our treatment of its request for confidential treatment of 1

Tid.

¥ These charges are the total charges for reviewing and duplicating the records sought in yowr FOIA
Tequest with respect to both Sirius and XM. We note that the duplication cost only applies o the
documents fhat are released with this Tesponse. You may incur additional duplication charges for any
documents that we may release afier the disposition of any appeals filed by Sirius and/or XM.
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docurnents is in error, it may file an application for review of this action with the Office
of General Counsel pursuant 1o Section 0.461(i)(2) of the Commission’s Rules within 10
working days of the date we furnish the above-mentioned copies.

S. Berthot Kﬁ
Chief, Spectrum Enforceinent Division
Enforcement Bureau

ce: Robert L. Petiit, Esq.
James S. Blitz, Esq.
Scott Blake Harris, Esq.
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INTRODUCTION AND SUMMARY

Sirius Satellite Radio Inc. (“Sirius™), through counsel, hereby seeks review of the
Enforcement Bureau's June 18, 2007 determination’ regarding the NAB’s Freedom of
Information Act (“FOlA”) request dated March 22, 2007 (“NAB FOIA Request™.”  Sirius
commends the Bureau for the careful consideration given 10 the protection of Sirius’ sensitive
commercial and proprietary information. However, Sirius respectfully submits this petition for
review pursuant to Section 0.461(i}2) of the Commission’s rules to request that additional
redactions be made in three discrete z'trcas. These redaction$ are necessary o ensure fll_lu and
accurate application of the policy goals discussed in the June 18, 2007 Letter. The additional
redactions Sirius is requesting are in the company’s July 12, _20063 and August 14, 2006" letters
to the Enforcement Bureau.

First, Sirius seeks redaction of the identities of its distributors, along with the details of
the communications between Sirius and its distributors. This is precisely the same type of
information that the Bureau correctly concluded would cause competitive harm if released, and
while the Bureau is correct that the names of Sirius’ distributors are publicly known, the fact that

these particular distributors were involved in this matier is not public knowledge.

! Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement Division, FCC, to David H. Solomon, Wikkinson,

Barker, Knauer, LLP, Counsel for NAE, File No. EB-(6-SE-25¢ - Sirius Records (June 18, 2007) (“FCC June 18
Letter™), .

? Sirjus is advised that two of its employees, John Does 1 and 2, by separate Application, are also seeking review of
the Enforcement Burean’s hune 18, 2007 decision. Sirius bereby adopts and incorporates by reference all arguments
set forth in John Does 1 and 2°s application insofar as those arguments pertain to names, titles and identifying
information of Sirius employees.

? Levter from Patrick L. Donneily, Executive Vice President, General Counscl and Secretary, Sirius Satellite Radio
n¢. to Kathryn S. Berthot, Chief, Specoum Enforcement Division, FCC, File Mo. EB-06-SE-250 (July 12, 2006) ¢
“luly 12, 2006 Letter”).

* Letter from Patrick L. Donnelly, Executive Vice President, General Counsel and Secretary, Sirius Satellite Radio
inc. to Kathryn S. Berthot, Chief, Specirum Enforcement Division, FCC, File No. EB-06-SE-250 {August 14, 2006)
{“August 14, 2006 Letter™).




Second, Sirius requests that the names and job fitles of the employees identified in its
correspondence with the Bureau be redacted. This information falls within Exemption 7,
because its release would both hinder the current investigation and make it more difficult for the
FCC to obtain complete, candid responses from corporate entities in the future. Corporations
carinot act but through their employees. By subjeclirfg individual employees to unwarranied
invasions of privacy, and by exposing these employees® identities to targeted, high-profile
publication by parties bent on seeking a competitive advantage through regulatory proceedings,
release of this data would create a powerful disincentive for individual employees to fully
cooperate in future enforcement proceedings. This data also falls within Exemption 4, as making
this information available would give competitors ;nsight into Sirius’ processes for designing,
manufacturing and distrib;ning new and revised products.

| Third, a substantial portion of Sirius’ narrative description of the manner in which it dealt
with the FM modulator issue should be redacted. The Burleau properly withheld many of the
internal énd external communications surrounding this issue, finding that release of that
information would cause competitive harm to Sirius. The narrative constitutes in large measure
of & distillation of the information contained in these documents or similar information, and thus
its release would just as clearly pose competitive harm to Sirius as would release of the
underlying documents. Mareover, the narrative also meets the requirements of Exemption 7, as
it discusses the role played by specific individuals, and jts release would thus jeopardize further

investigations and constitute an unwarranted invasion of privacy.

ARGUMENT

L Redaction-of Distributors® Identities and-Details.of Communications.. ... ... ...




Sirius requests that the Commission redact the identities of the distributors mentioned in
the response to Question I on page 3 of the August 14, 2006 Letter to the Enforcement Bureau,
along with the details of Sirius® comumunications with these distributors. This would result in
redaction of the response after the phrase “Distributors were notified as follows™ As explained
in the Sirtus’ April 20 letter fo the Enforcement Bureau,’ the response to this question comtains
specific information regarding Sirius’ communications with its distributors and is proprietary
commescial information entitled to protection under Exemption 4.° Even if the Bureau is correct
to say that these distributors “are identified as Sirius distributors in news releases, annual relports,
and other documents that are publicly available on Sirius’ website,”” Sirius has never publicly
identified these particular distributors as having been invelved in thé Bureau’s regulatory
compliance investigation. Further, the Bureau’s ruling properly notes the competitive harm that
will flow from disclosing the details of Sirius® relationships with iis vendors and distributors.®
The same logic that requires keeping the contracts and agreements between Sirius and its
vendors confidential should also prevent the disclosure of the precise nature of the
communications that took place between Sitius and its distributors, Disclos;Jre of the identities
of these distributors, and the details regarding the way in which Sirius communicates with each
of them, could harm Sirius® ability to work with these entities as well as other distributors in the
future, and. would provide Sirius’ competitors with an understanding of the methods and

procedures Sirjus employs for making changes to its products in response to regulatory concerns

¥ Letter from Robert L. Pettit and Joshua S. Turner, Wiley Rein LLP, Counsel for Sirius Satellite Radio Inc., to
Thomas [, Fitz-Gibben, Enforcement Bureau, FCC, File No, EB-06-SE-250 (Apr. 20, 2007) { “April 20, 2007
Letter).

"Gfd,wat 16-17. e o e s e e

" FCC Jure 18 Letter at 4.

B 1d at 3.




and for communication with its distributors. Redaction of this information is appropriate under

Exemption 4 to prevent these competitive injuries.

. Redaction of Identifies and Titles of Individual Employees

Sirius also requests that the Commission redact the information provided in response to
Question 2 on pages 4-5 of the August 14, 2006 Letter in its entirety. The Bureau explained that
its decision to release this information was based on the fact that “the Sirius employees in
question are executive and senior-level employees whose names and titles are publicly known.™
HoWévcr, the response 1o Qﬁestion 2 in the August 1l4, 2006 Letter does not merely disclose “the
names and titles of [particular] Sirius employees.” Rather, it identifies those particular
individuals as those “who were inveolved in the decision {0 make ... modifications [to satellite

»1% Sirius has never disclosed this list

DARS radios] or were aware of potential non-compliance,
publicly.

Sirius compiled this list of employees based on an intemnal review process. Sirius made
cvery effort to conduct as thorough a review as possible, and to correctly identify those
employees who played a role in the éomplianc.e matters. However, a number of them were never
informed thai Sirius identified them in its submissions to the Enforcement Bureau and, none of
these individuals had the opportunity to consuit with éounsel, prior to their identification in

Sirius’ corvespondence. 1t would be fundamentally unfair to publicly associate these employees

with non-compliant conduet.

T 1d at 4.

mfd-




Public disclosure of the possibility that these individuals may have been to some degree
involved with the non-compliance of Sirius products with Commission regulations is thus
inappropriate under Exemption 7, which “protects from disclosure ‘records or information
compiled for law enforcement purposes,” ... to the extent that disclosure of such records would
cause an enumerated harm.”!!

In determining whether records were compiled for a law enforcement purpose, the courts
focus on “how and under what circumstances the requested files were compiled.™'? The first 7
prong under Exemption 7 is satisfied where “the investigatory activity thal gave rise 1o the
documents is ‘related to the enforcement of federal laws,” and there is a rational nexus between

»13 The records at issue here

the investigation at issue and the agency’s law enforcement duties.
were indisputably compiled by the Bureau as part of an investigation that is “related to the
enforcement of federal laws,” and the nexus between the Burean's investigation and ‘the‘
Commission’s authority to enforce the Communications Act and its own Rules is clear.

The sccund‘ prong of Exemption 7 is also satisfied, as at least two of the harms
enumeraled in the statute would be caused by public disclosure of the identities of the Sirius
employees in question.

First, disclosure of the list may interfere with pending or prospective law enforcement

proceedings.'® The Enforcement Bureau’s investigation is ongoing, and the listed employees are

potential targets of this ongoing investigation, many of whom are currently unaware of this

" Deglace v, DEA, 2007 WL 521896, at *2 (D.D.C. 2007) (quoting 5 U.S.C. § 552(b)}7T).

2 Jefferson v. Dept. of Justice, 284 ¥.3d 172, 176-77 (DC Cir. 2002) (mtmg We:ssbergv Dep 1 of Justice, 489
F.2d 1195, 1202-(D.C.-Cir- 1973 - I

" 1d at 177 (quoting Pratt v, Webster, 673 F.2d 408, 420, 421 (D.C. Cir. 1982)).

' See April 20, 2007 Letter at 4-5,




status. Releasing this information could thus have an impact on this or future investigations.
The agency should give the policies motivating Exemption 7 due consideration when deciding
whether to release the names of persons who may be the subject of further investigative
proceedings.

Second, public dissemination of the identities of these employees as having been
involved in alleged non-compliant activities would be an unwarranted invasion into their
personal privacy, Courts have tecognized that “[iindividuals have a ‘strong interest in not being
associated unwarrantedly with alleged criminal activity.” For this reason, the names of and
identifying information about third parties who are mentioned in law enforcement records

routinely are withheld.”> Where the individual’s privacy interest outweighs the public interest
in Vdisclosure, itis appropriale- for an agency 1o withhold the information.'®

The Sirius employees identified in Question 2 unguestionably have a strong privacy
interest at stake. Disclosure would inform the public not merely of the names and titles of Sirjus
employees, but would conneci those employees to non-compliant activity. Moreover, in drafting
the response to Question 2 Sirius sought to be as forthcoming as possible in identifying
individuals who appeared to have been involved in non-compliant éonduct. In order to ensure
that Sirius provided the Burean with complete and accurate information, Sirius did not attempt to

draw categorical distinctions between those employees who may merely have had knowledge of

the possibility of non-compliance and those who may have been more actively involved in that

'sDegIace 2007 WL 521896, at *3 (quotlng Stern v, FBI, 737 F.2d 84, 91-92 (D.C. Cir. 1984)); see alsa Martin v.
Dep't of Justice, 2007 WL 1574605, at *8 (D.C. Cir. 2007) (“We also note that privacy interésts are pamcularly
- difficult.to overcome. when. Jaw enforcement. information regarding third parties is.implicated .. . oo coiiw e

' See, e.g., Stern, 737 F2d a1 91 (citing Fund for Constitutional Gov't v. Nat'l Archives, 656 F.2d 856, 862 (D.C.
Cir. 1980) (decision whether to disclose on privacy grounds “necessitates a balancing between each censured
employee’s interest in privacy and the public’s interest in disclosure™),




non-compliance.!’

Similarly, Sirius notes that the employees named in this response had
varying l‘evels of knowledge of the Commission’s Rules, and the response did not attempt to
identify’ which employees had actual knowledge that the Commission’s Rules were being
Qiolated. As a tesull, disclosure of the response to Question 2 would link an undifferentiated
pool of individuals with unspecified levels of wrongdoing. This could unfairly taint those
employees who had no knowledge that violations were taking place with the suggestion of
deliberate malfeasance.

Though to Sirius’ knowledge none of these employees have to date been sub}ect to
investigation by any -other law enforcement entity for their potential involvement in non-
compliant activity, release of thris document “may make those persons the subjects of rumor and
innuendo, possibly resulling in serious damage to their 1'eputatic‘ms,’‘“3 The D.C. Circuit has
recognized that disclosure of information such as this “should be allowed only if the public
inlerest in the information outweighs the significant privacy interests implicated.”"

Here, that burden cannot be met because the public interest in knowing. the specific

identities of the employees whom Sirius had reason to believe may, in varying degrees, have

known about, or been involved in, the company’s non-compliance is minimal.’® The public

¥ See, ¢.g., Stern, 737 F.3d at 5293 {finding error where, in deciding disclosure was appropriate, “the district court
failed to give sufficient consideration to the FBI's conclusion that these two employees were not in any sense
directly responsible for the cover-up, but rather were culpable only for inadverience and negligence™).

'8 Stern, 737 F.3d a1 52 (citing Fund for Constitutional Gov'i, 656 F.2d at 864) ; see also Deglace, 2007 WL
521896, al *3 (quoting Computer Prof’l for Soc. Responsibility v, United States Secret Serv., 72 F.3d 897, 904 (D.C.
Cir. 1966)) (*The release of such information can have a potentially stigmatizing or embarrassing effect on {Mr.
Ming] and cause [him] to be subjected to unnecessary public scrutiny and scorn.™). '

" Stern, 737 F.3d a1 92,

* See id. a1 93 (“While we agree with the district court that the public has a strong interest in the airing of the FBI's
unlawful and improper activities, we find that the public interest in knowing the identities of employees who becanie
entwined inadvertently in such activities is not as great.”).




interest asserted by NAB in this case is to permif evaluation of the company’s non-compliance
and its responses thereto for the purposes of opposing the proposed merger between Sirius and
XM.zf That interest can be fully realized by disclosing, as Sirius already has done, that cerlain
emﬁloyees in the company were aware of and/or directed the manufacture and distribution of
non-compliant equipment, and by admitting, as it has done, that from a corporate perspective
Sirius underiock actions that it should not have taken, that it regrets taking, and that it is waorking
to correct. The only arguable public interest at issue in this case revolves around the actions that
Sirjus took as & corporate licenseholder. The Commission is free to determine whether to give
any weight in the merger proceeding to these actions. Public disclosure of the identities of the
individual Sirius employees who may have been involved with or had knowlédge of these
actions adds nothing to the Commission’s ability to gauge the wrongdoing of Sirius qua
corporate entity. That is especially true where, as here, the Commission itself already haé access
to the information. To-the extent that these names may have any relevance, the Commission is
alrcady aBle to make that determination without releasing the names pub]icly.22 The weak public

interest in disclosure cannot outweigh the strong personal interest in maintaining the privacy of

2 Sae Letter from David H. Solomon, Wilkinsor: Barker Knauer, LLP, Counsel to NAB, to Kathryn S. Berthet,
Chief, Spectrum Enforcement Division, FCC, File No. EB-056-SE-148, at 2 (May 23, 2007). This does not appear to
be a cognizable public interest for FOIA purposes. The Supreme Court has explained that “FOLA’s central purpose
is 10 ensure that the Government s activities be opened 10 the sharp eye of public scrutiny, not that information about
private citizens that happens to be in the warehouse of the Government be so disclosed.” Dep’t of Justice v.
Reporters Comm. for Freedom of Press, 489 U.S. 749, 774 (1989) (emphasis added); see also Maysv. DEA, 234
F.3d 1324, 1327 (D.C, Cir. 2000) {citing id at 771} (noting that “FOIA is concernad with the right of the general
public ta know what their government is up to6™). Thus, the D.C. Circuit will ot even engage in the poblic-private
balancing analysis unless the FOTA requester is able 10 “(1) show that the public interest sought to be advanced js a
significant one, an interest more specific than having the informarion for its own sake, and (2) show the information
is likely to advance that interest ™ Martin, 2007 WL 1574605 at *8 (quoting Boydv. Dep't of Justice, 415 F. 3d 381,
387 (D.C. Cir. 2007)). NAB has not made this showing,

 Brown.v. £PA, 384 . Supp. 2d 273,279 (D.1).C. 2005} (explaining that “{1]h¢ lone public interest that is relevant

for pumWﬁﬁﬁmfmwﬁwﬁmﬁmmemmhmbmﬁmeﬁbMW

is up to,” and that “the D.C. Circuit has time and again rejected the suggestion that the disclosure of names m
government investigative files can somehow provide insight into the workings of the government”) (internal
citations and quotations omitted).

o U



the individuals, particularly given that some of the individuals listed were “culpable only for
‘inadvertence and negligence.”™ Disclosure of an undifferentiated list of names, as set out in the
response to Question 2, would be especially unfair and intrusive 10 these individuals.

The personal nature of this information is sufficient, standing alone, to warrant refusing
to release it under Exemption 7. But releasing highly prejudicial information of this type,
especially given that it is likely to be widely publicized in the separate Sirfus/XM merger
proceeding, wili also have a pernicious effect on the Commission’s future ability to gain access
to unfiltered, complete information from individual employees in investigations of this‘ type.
That is particularly problematic in the context of letters of inquiry, where the information
necessary io respond to investi_gative inquiries is spread across a potentially large number of
individual employees and the response must be completed within a tight timeframe. Allowing
the identities of individual employees identified in the context of an internal investigation to
become pawns in a completely separate, high-profile proceeding could cause corporate
employees 10 be more circumspect in the future when responding to Commission inquiries, and

(contrary to the purposes underlying Exemption 7) thereby jeopardize .the ability of the
Commission to gain lcomplete, unvarnished informatim; in response to its own letters of inguiry.

Redaction of this list is also appropriate under Exemption 4. While the Bureau correctly
noted that it is public information that these individuals work at Sirius (and their titles, too, are
public),?* the fact that these individuals may have knov;'n about or been involved in these
particular product modifications is not publicly known. Disclosure of the identities and/or job

titles of the individuals at Sirjus who participated in the engineering of a series of responses to a

B Stern, 737 F3d a1 92.

* FCC June 18 Letter a1 4,
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competitive product would give Sirius’ competitors improper “insight into Sirius’ business
processes, commercial strategies and product develchmem,”25 by allowing competitors 1o
understand who in the Sirius organizaiion participates in designing new products and making
modifications to existing preducts in order to meet customer needs.

1. Redaction of the Narrative

Finally, Sirius requests that the Commission make additional redactions to the 7
information contained in the response to Question 9 on pages 6-8 of the July 12, 2006 Letter to
the Enforcement Bureaw  Sirius conceded,? and the Commission recognized,ﬂ that the
information contained in paragraph 4 of page 2 of the July 12, 2006 Letier has previously been
disc-:losed in Sirius® SEC filings. However, the response to Question 9 elaborates on paragraph 4,
providing significantly greater detail about when Sirius became aware of potential non-
compliance and, crucially, how the company responded to the situation. These details far exceed
the information Sirius has made public to date® and explain how Sirius’ departinents, Managers,
and employees wolrked together 1o determine the extent of the potential noncompliance and craft
sohutions 1o remedy it. |

Thus, this_ information falls under Exemption 4, as it gives a direct view into Sirius’

corporate structure and processes, revealing detailed information about specific Sirius products,

as well as Sirius’ relations with its customers, its internal procedures for assuring regulatory

comgliance, and its methods and procedures for responding to customer complaints. Moreover,

Bid a3,

* April 20, 2007-Letter. - - - - B

¥ FCC June 18 Letter at 5.

 Sirius Satellite Radic Inc., Annual Report (Form 10K), at 19, 23 (Mar. 1, 2007).
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_the response to Question 9 reveals details of Sirjus® product development process, including the
way in which it decides to n"iakc: running changes to the engineering of its products and the
specific nature of some of these changes. Many of Sirius’ other competitors in the audio
entertainment market are confronting similar issues regarding customer satisfaction with FM
modalators, and detailed information about Sirius’ actions will provide these competitors with a
Imeans to calibrate their own responses against those taken by Sirius.

As explained in the April 20, 2007 Letter, this is proprietary commercial information, the
release of which “would jeopardize Sirius® ability to compete in the audio entertainment market”
by “giviing] competitors a critical window jnto Sirius’ strategic plans and allow[ing] them to
refine and develop competitive offerings.”” The Bureau’s determination properly holds that
these aye legitimate inierests, and that the releaselof “internal documents relating to Simius’
product development and business strategies” would likely result in “substantial competitive

harm™ 1o Sirius.®

As a resuli, the Bureau’s order finds that these documents meetl ihe
requirements of Exemption 4. Question 9, in large measure, is simply a namative summary of
the topics covered by these internal documents, and should be redacted consistent with the
Bureau’s determination to withhold the documents.

More importantly, certain sections of the response to Question 9 identify specific
individuals by job title or organizational role, and describe the actions taken by these individuals.

- For the reasons set forth above in discussing the need to maintain conﬁdentiality of the identities

of the individuals disclosed in Question 2, the descriptions of individual actions in Question 9

also meet the requirements of FOIA Exemption 7. Just as with the response to Question 2, the

* Aprit 20, 2007 Letter at 12.

3 RCC June 18 Letter at 3.
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Tesponse to Question 9 represents Sirius’ identifications of individuals who played some role in
the design, manufacture and distribution of non-compliant equipment, but does not inclﬁde any
attempt to identify with specificity the leve! of knowledge or intent possessed by each of these
individuals, This was necessary to provide as complete a narrative as possible of Sirius’
" corporate activities, which are of necessity a composite of the actions taken by a number of
individual employees. Public disclosure of this sort of detailed account of the conclusions
reached through a company’s internal review process may jeopardize future enforcement
proceedings by creating disincentives both for companies required to undertzke internal
investigations and for the employees asked to cooperate with such investigations. Thefefore,
releasing this information could impact ongoing andl future investigations or unfairly tarnish the
reputations of these persons, without any corresponding public interest benefit.

‘The port;ons of the narrative response to Question 9 that contain inforrnation which has
not been publicly disseminated is therefore entitled to pro-tection under Exemptions 4 and 7.
There are, however, some parts of the response io Questibn 9 that contain public or previously
disclosed information. Sirius thus proposes redacting the entirety of the response to Question 9
except: 1) the last two sentences of the first paragraph on page 6; 2) the first sentence of the
second paragraph after the first three words, starting with “our inquiries revealed”; and 3) the last
two paragraphs of the response on page 8.

CONCLUSION
For the foregoing reasons, the July 12 and August 14 Letters should be further redacted in

the manner set forth above before being released pursnant to NAB’s FOIA request.
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Respectfully Submitled,

) A

Barbiara elder
Robert L. Pettit
Joshua S. Tumner

Wiley Rein LLP

1776 K Street, N.W.
Washington, DC 20006
202.719.7600

Counsel 1o Sirius Sarellite Radio Inc. !
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HELFIN & MARASHLIAN, LLC Telephone: (703) 714'1328
1483 Chain Bridge Road Facsimile: (703) 714-13
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March 5, 2008

VIA U.S. MAIL AND FACSIMILE
Fax: 202-418-7290

Ms. Karen Mercer

FCC Enforcement Bureau
Spectrum Enforcement Division
Room 3-A325

445 12 Street, S.W.
Washington, D.C. 20554

Re: FOIA Control No, 2008-190

Dear Ms. Mercer:

U.S. Electronics, Inc. (“USE™) hereby submits its comments am} 'O_I)P?’Sltlon to g}e
responses submitted on February 29, 2008 by Sirius Satellite Radio, Inc. (¢ EITIUS ), XM Radio
Inc. (“XM™) and “Three Unnamed Employees of XM Radio Inc.” (“XM Emplzyzzsog
(Collectively, the “Respondents”) to the letters of Kathryn S. Berthot‘dated February 1. , ib
seeking the positions of the Respondents on the Freedom of Information Request submitied by
USE on January 25, 2008 (“USE’s FOIA Request™).

Respondents raise a number of objections to the granting of USE’s FOIA Request. As
shown herein, the Respondents” objections are without merit.

Although Respondents provide citations to decisions justifying dt-’,l’%lals of Otheli}F?IA
requests, those decisions are inapposite to USE’s FOIA Request. The df:ms_lm}s are a c? %Colﬁri
of legal truisms without any relevance to the facts underlying and JUStlf}’lng_USE s (itive
Request. In general, those decisions involve risks that disclosu.re -would result in Co'mlpft: t ge
harms, would discourage voluntary disclosures to the Commission, and' woulc_i vl;) a I?SE’S
expectation to and rights of privacy of individuals. None of these risks is applicable
FOIA Request.




The information sought by USE vitally affects the qualifications of the Appli'cants to be
licensees of public spectrum; and in particular, is directly relevant to the justiﬁcaﬁpn or lack
thereof for the extraordinary relief the Applicants seek for the consolidation of their licenses - a
step that has been expressly prohibited by the Commission for over the past decade. The
information being sought also inherently affects the public interest in the enforcement of the
Commission’s statutory responsibilities as well as its rules and policies.

The Respondents’ claim to confidentiality based on competitive concerns is disingf“»ﬂuous
because the facts regarding interoperability, violations of emission standards and ViOl?.ﬁOHS of
authorized locations for stting terrestrial repeaters are in no way competitively meaningful to
what they characterize as their "other audio entertainment competitors.” It is eqﬂ_aﬂy
disingenuous for the Respondents to assert confidentiality for the manufacturing entifies
(Wistron and KRI) in regard to which they have no standing to interpose any objections. Nor are
any of the individuals (the XM Employees) entitled to an expectation of privacy for revealing
what they know and to what extent they participated in violations of Commission rules. For the
same reasons, it is disingenuous to argue that disclosure of information and activities that .relate
to and may be proof of violations of Commission rules would retard the voluntary submission of
information to the Commission. The Commission hag ample compulsory means to obtain such
information that would not be submitted voluntarily.

As for the defense that Commission investigations are allegedly involved, Fhe
Commission began its investigation into violations of the emission standards and the mig-sﬁmg
of repeaters almost two years ago. An on-going enforcement action, if any, during which the
Applicants requested their extraordinary relief from the bar against consolidation of their
licenses, should not perpetualty bar disclosure of information important to the public interest. In
addition, the Commission apparently has never investigated the Applicants’ non-compliance
with the interoperability mandate.

Ignoring all of these critical facts, the Applicants cite the action taken in regard to a
similar FOIA request made months ago by the NAB. The Enforcement Bureau granted NAB’s
request in part only to have disclosure blocked by the Applicants® Applications for Review of the
Bureau’s decision. Inexplicably, no action on those Applications for Review has been taken
despite their pendency for over 9 months. Nor has any explanation been provided as to how such
a delay complies with the timetable imposed by the FOIA on the agency’s duty to respond to
FOIA requests. In this connection, the Commission should take official notice that Congress hai
passed and the President has recently signed into law “The OPEN Governmenl Act of 2007

(Pub. L. No. 110-75) that, among other things, tightens the time limits for agencies to act on
FOIA requests.

In conclusion, the generalized concerns offered by Respondents cannot and do not
outweigh the reality that by asking the Commission for permission to merge, they have Squqrcly
put these compliance issues in contention, and have made the materials they submitted
indispensable to the public comment process. The Commission should grant USE’s FOIA




Re%est and allow the requested information into the record for consideration of its impact on
the public interests affected by the proposed merger.

Respectfully submitted,
U.S. Eiectronics, Inc.

o Chadic H. Koo (5o0)
Charles H. Helein /
Counsel of Record

Ce:
Office of the Chairman
Offices of the Commissioners

Robert L. Petit

Joshua S. Turner

Wiley Rein LLP

Counsel for Sirius Satellite Radio Inc.

Scott Blake Harris
Harris, Wiltshire & Grannis LLP
Counsel for XM Radio Inc.

Dimple Gupa
Covington & Burling LLP )
Counsel for Three Unnamed Employees of XM Radio, Inc.

Office of General Counsel
Matthew Barry
General Counsel
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March 12, 2008

VIA FIRST CLASS MAIL AND FACSIMILE

Karen Mercer

Federal Communications Commission
Enforcement Bureau

Spectrum Enforcement Division
Room 3-A325

445 12th Street, S.W.

Washington, DC 20554

Re: FOIA Control No. 2003-190

Dear Ms. Mercer;

On behalf of Sirius Satellite Radio Inc. (“Sirius”), this I:atter responds to the
March 5, 2008 letter of 1.8, Blectronics, Inc. (“USE”) concerning the FOIA
proceeding noted above.'

In that letter, USE claims that the Enforcement Bureau’s decision with
respect to the FOIA request of the National Assoc1at10n of Broadcasters (“NAB’ Y
is “inapposite” to USE’s current FOIA request.” Contrary to this assertaop the
Enforcement Bureau's decision with respect to NAB’s FOIA request is directly
relevant to, and dispositive of, the USE FOIA Request. Among the documents that
USE seeks are precisely the same documents that NAB sought in its request:
material that Sirius submitted to the Commission as part of the EB-06-SE-250
proceeding. Request No. 5 in the USE FOIA Request asks for “each_ non-exempt,
non-privileged document relating to Sirius’ . . . compliance with equipment
authorization rules governing emission limitations for satellite radio receivers,
including without Himitation, those matters raised and considered in connection with
File No. EB-06-SE-250."

' Letter from Charles H. Helein, Esq., Helein & Marashlian, LLC, Counsel for T{SE to Karen
Mercer, Spectrum Enforcement Division, FCC (March 3, 2008) (“USE FOIA Response”).

z FOLA Control No. 2007-235.
’ USE FOIA Response at 1.
4 USE FOIA Request at 2.




Karen Mercer Robert L. Pettit
GDe . Fetll

March 12, 2008 202.719.7019

Pape 2 rpettit@wileyrein.com

These documents are exactly the same documents that were covered by the
NAB FOIA request.” There, NAB sought the response of Sirius (and any
documents submitted therewith) to the Commission’s letters of inquiry regarding
“compliance with Commission rules of FM modulators/transmitters used by Sirius
in connection with its Digital Audio Radio Service . . . radios.”® Although NAB did
not identify the proceeding number in its FOIA request, these letters of inquiry and
Sirius’ response were part of the EB-06-SE-250 proceeding.

Because USE seeks the same documents that were sought by NAB, the
Enforcement Bureau’s decision’ granting confidential treatment for the majority of
these documents and denying in large part NAB’s request is not “inapposite,” but is
instead dispositive. The Commission’s Rules provide a rigorous process for
determining whether materials submitted to the agency should be afforded
confidential treatment and withheld from public imv.pection.8 The FCC may defer
ruling on confidentiality requests until a request for inspection of the records is
submitted.” That is precisely what occurred with the documents submitted as part
of the EB-06-SE-250 proceeding; the Enforcement Bureau deferred ruling on
Sirius’ requests for confidentiality until it received a FOIA request covering the
relevant documents. The June 18 Letter constituted the Bureau’s defermination that
the majority of these documents should be afforded confidential treatment under the
terms of Rule 0.459(b). That ruling was also not “a collection of legal treisms” but
a considered opinion specifically addressing the documents at issue after a series of
legal arggments presented by NAB, Sirius, and XM Satellite Radio Holdings Inc.
(“XM™).

3 Letter from to David H. Solomon, Witkinson, Barker, Knauer, LL.P, Counsel for NAB, to
Anthony J. Dale, Managing Director, FCC (March 22, 2007) ("NAB FOIA Request™).

8 Id. at 1. In its FOLA request, NAB identified letters of inquiry dated June 20, 2006 and
August 25, 2006 and a response of Sirius dated July 12, 2006. See id. at 1-2.

! Letter from Kathrya 8. Berthot, Chief, Spectrum Enforcement Division, FCC, to D_avid H.
Solomon, Wilkinson Backer Knauer, LLP, Counse! for NAR, File No, EB-06-SE-250 - Sirjus
Records (June 18, 2007) (“June 18 Letter Ruling™)

8 47 CF.R. § 0.450.
2 47 C.F.R. § 0.459(d)(1).
» As noted in its response to the USE FOIA Request, Sirus did not agree with all aspects of

the June 18 Letter Ruling and filed a timely petition for reconsideration of certain discrete aspects of
the Ruling. That Applicetion remains pending, and pursuant to the Commission’s Rules the
information subject to that Application “will be accorded confidential treatment...until the

2
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Nothing in the Commission’s Rules contemplates revisiting whether
documents should be afforded confidential treatment pursuant to Section 0.459 each
time a new FOIA request is filed. While the Commission’s Rules do allow the
agency, in specific circumstances, to order the release even of exempt documents
after weighing the facts and circumstances surrounding refease,'’ it is not at all clear
that USE is asking that the Bureau exercise this discretionary authority, since its
request is limited to “non-exempt” documents.” Even if USE were seeking release
of this exempt information, the Bureau decided in response to NAB’s FOIA request
that release of this exempt material was not justified given the facts and
circumstances surrounding these documents.

USE has provided no reason for the Bureau to reach a decision different
from the one that it made in response to NAB’s FOIA request. The only
justification that USE offers for its request is the claim that the documents may have
a bearing on the proposed Sirius/XM merger."> This is precisely the same argument
for disclosure of the same documents that was advanced by NAB. The Enforcement
Bureau expressly considered and rejected this justification when offered by NAB
and USE can provide no reason why the outcome should be any different now.
Because the Bureau has already decided that these documents meet the test for
confidentiality and are thus exempt from FOIA disclosure, and because it has

(Continued . . )

Commission acts on the confidentiality request and all subsequent appeal and stay proceedings have
been exhausted.” 47 C.FR. § 0.459(d)(1). It should be noted that NAB, which devoted considerable
cffort to its FOIA Request, and which, like USE, has vigorously contested the Sirius/XM merger, did
not contest the June 18 Letter Ruling,

1 471.5.C. § 0.461(D{4).

17 Letter from Robert L. Petiit, Wiley Rein LLP, Counsel for Sirius, to Karen Mercer,
Spectrum Enforcement Division, FCC (Feb. 29, 2008) at 3 n.S {"Sirius Response to USE FOLA
Request™).

B USE FOIA Request at 4; USE FOIA Response al 2.

June 18 Letter Ruling at 6 (*'We disagree that there is a compelling public interest in
disclosing information regarding Sirius” potential rule violations . . . because such information has a
direct bearing on the public interest considerations raised in the pending XM/Sirfus merger
application.”).

14
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further concluded that there is no reason to disclose these exempt documents, i%s
would be arbitrary and capricious for the Burean to treat them differently now.

In addition to the documents produced in EB-06-SE-250, USE also seeks a
number of other categories of documents. Contrary to USE’s claim, there is nothing
“disingenuous” about Sirius® request that the Bureau exercise its own discretionary
authority to treai as confidential those documents that cover the exact same subjects
the EB-06-SE-250 documents, but which were submitted by third parties.'® The
Bureau has determined that the documents submitted by Sirius are exempt from
FOIA disclosure because they contain sensitive commercial and financial
information, and it is clear that documents submitted by a third party contajning the
same information are equally sensitive and equally deserving of confidential
treatment. Similarly, to the extent that the documents submitted by third parties
may be covered by other exemptions that are the subject of Sirius” Application for
Review, these documents should also be treated as confidential until a decision on
that Application is reached and all appeals are exhausted.'” Finally, in its response,
USE has offered no reason to release the material covered by the protective orders
in the merger proceeding, This request should also be denied, for the reasons set
forth in Sirjus’ original response. '®

17 El Rio Santa Cruz Neighborhood Health Center, Inc. v. Dept. of Health and Human Sl')CS-,
300 F. Supp. 2d 32, 42 (D.D.C. 2004) (“It is axiomatic that “an agency must treat similar cases in a
similar manner unless it can provide a legitimate reason for failing to do s0.™) (quoting Indep.
Petrolewm Ass'n of Am. v. Babbitt, 92 £.3d 1248, 1258 (D.C.Cir. 1996)}.

i USE FOIA Response at 2.

" USE suggests in its Response that the time limits for consideration of appeals for full
agency consideration of a FOTA Request have been tightened zs a result of the OPEN Gevemment
Act of 2007, Pub. L. 110-175, 121 Stat. 2524 (2007). Bven if USE had standing to object fo the
agency’s process with respect to Sirius® Application for Review, which it does not, and even il tpe ‘
Enforcement Bureau were the proper place to lodge such an objection, which it is not, the time limit
provision of this Act does not take effect until December 31, 2008, and thus it has no bearing
whatsoever on either Sirius’ pending Application for Review or USE’s FOIA request. See OPEN
Government Act of 2007, Pub, L. 110-175 at § 6(a)}(2), 121 Stat. 2524 (2007) (“The amendment
made by this subsection shall take effect | year after the date of enactment of this Act.™).

8 Sirius Response to USE FOIA Request at 4-6.
4
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Please contact me at the telephone number above should you have any
further questmn%uire additional information.
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Federal Communications Commission
Washington, D.C. 20554

March 21, 2008

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED
AND FACSIMILE AT (703) 714-1330

Charles H. Helein, Esq.
Helein & Marashlian, LLC
Counsel of Record

U.S. Electronics, Inc.

{483 Chain Bridge Road
Suite 301

McLean, Virginia 22101

Re: FOIA Control No. 2008-190 — Sirius Records

Dear Mr. Helein:

This is in response to your January 25, 2008, Freedom of Information Act
(“FOIA™) request filed on behalf of the U.S. Electronics, Inc. (*USE™). You seek copies
of “non-privileged, non-exempt” documents supplied to the Commission by “applicants,
respondents, or other non-Commission employees” and relating to any of the following:
the petition filed July 5, 2007, in MB Docket No. 07-37; the certifications required of
Satellite Digital Audio Radio Service (“SDARS”) operators “that their systems include a
receiver that will permit end users to aceess al licensed SDARS systems that are
operational or under construction”; Interoperable Technologies, LLC; the compliance of
Sirius Satellite Radio, Inc. (“Sirius™) and XM Radio, Inc. (“XM?), with the equipment
authorization rules governing emission limitations for satellite receivers, “including
without [imitation those matters and considered in connection with File No. EB—Oé—SE—_
250 and Sirius’ and XM’s compliance with their respective authorizations for terrestrial
repeaters.

For administrative convenience, we are addressing your FOIA request separately
with respect to Sirius and XM. This letter deals with the portion of your FOIA request
relating to Sirius. Your FOIA request seeks documents which are the subject of pending
requests for confidentiality from Sirius pursuant to FOIA Exemptions 4 and 7(A). We
accordingly served your FOIA request on Sirius and gave it an opportunity to provide
~ additional support for its requests for conﬁdentlahty Sirius submitted a supplemental
confidentiality request on February 29, 20082 On March 5, 2008, USE submitted a

' See 4TCFR § 0.461(A)(3). See also Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement
Division, Enforcement Bureau, to Robert L. Pettit Esq., Wiley Rein LLP (February 14, 2008).

* See Letter from Robert L. Pettit, Esq., W:ley Rein LLP, to Kathryn S. Berthot, Chief, Spectrum
Enforcement Division, Enforcement Bureau (February 29, 2008) (“February 2%, 2008, letter’™),
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response to the February 29, 2008, supplemental confidentiality request filed by Smus
On March 12, 2008, Sirius submitted a response to USE’s February 29, 2008, response.’

Most of the requested documents that we have located were also the subject of a
prior FOIA request, FOIA Control No. 2007-235. We ruled upon that FOIA request and
the associated confidentiality requests on June 18, 2007.° Sirius argues that we should
withhold some of the materials we decided to release in the June 18, 2007 ruling pending
resolution of its application for review of that ruling.® We disagree. We will not
withhold any materials found to be non-exempt in our June 18, 2007, ruling. Of course,
we will not furnish any materials whose release is being contested untii after a final
ruling. Similarly, to the extent that USE is seeking any materials found to be exempt
from disclosure in our June 18, 2007, ruling, we will not release such materials in the
absence of a final ruling requiring their release. Accordingly, the determinations and
analysis below closely follow the determinations and analysis in our June 18, 2007
ruling.

Category 1. Category | of your FOIA request seeks documents prf)vided by
sources outside the Commission relating to the petition filed July 5, 2007, in MB Docket
No. 07-57. There are no documents responsive to this part of your request.

Category 2. Category 2 of your FOIA request seeks documents provided by
sources outside the Commission relating to the certifications required of SDARS
operators “that their systems include a receiver that will permit end users to access all
licensed SDARS systems that are operational or under construction.” There are no
documents responsive to this part of your request.”

Categories 3 and 4. Catepories 3 and 4 of your FOIA request seek documents
provided by sources outside the Commission relating to Intemperable Technologies,
LLC. There are no documents responsive to this part of your request

* See Letter from , Charles H. Helein, Esq., Helein & Masshalian, LLC, to Kathryn S. Berthot, Chief,
Spectrum Enforcement Division, Enforcement Bureau (March 5, 2008).

! See Letter from Robert L. Pettit, Esq., Wiley Rein LLP, to Kathryn S. Berthot, Chief, Spectrum
Enforcement Division, Enforcement Burean {March 12, 2008)

? Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement Division, Enforcement Bureau, to Ropen
L. Pettit, Esq., Wiley Rein LLP (June 18, 2001) (“June 18, 2007 ruling™), application for review pending,

® February 29, 2008, ietter at 6.

7 Sirius has submitted certain documents that may be responsive to USE's FOIA request in MB Docket No.
07-57 pursuant to protective orders. We note that USE has access to these documents pursuant to the
protective orders and therefore are construing USE’s FOIA request not to request these documents.

tSeen 7.

? Seen. 7.
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Categories 3, 6, 7, and 8. Categories 5, 6, 7 and 8§ of your FOIA request seek ]
documents provided by sources outside the Commission relating to Sirius’s compliance
with the equipment autharization rules governing emission limitations for satellite .
receivers, “including without limitation those matters and considered in connection with
File No. EB-06-SE-250”; and Sirius’ compliance with its authorizations for terrestrial ‘ i
repeaters. We have located the following documents that are responsive to these parts of
your request: responses to Letters of Inquiry submitted by Sirius totaling 3,784 pages
(“LOI Responses™); approximately 83 pages of documents pertaining to settlement
negotiations between the Enforcement Bureau and Sirius; approximately 210 pages of
documents pertaining to Sirius’ proposed technical solutions and comprehensive
compliance plan; approximately 157 pages of test reports submitted by Sirius in
conjunction with equipment authorization applications for satellite radio receivers and the
accompanying franstnittal e-mails; and approximately 52 pages of interference
complaints. As explained below, we are releasing approximately 97 pages of LOI
Responses, some with redactions, and are withholding approximately 3,687 pages of the
LOI Responses. We are withholding the settlement documents and the documents a
pertaining to Sirjus® proposed technical selutions and comprehensive compliance plan.
We are releasing the test reports and the accompanying transmittal e-mails, We are also
releasing the interference complaints, some with redactions.

Sirius asked us to withhold its LOI Responses in their entirety under FOIA
Exemption 7(A). FOIA Exemption 7(A), 5 U.S.C. § 552(b)(7)(A), applies to “records or
information compiled for law enforcement purposes ... to the extent that the production
of such law enforcement records or information ... could reasonably be expected to -
interfere with enforcement proceedings.” Sirius asserted that all of the materials it has
produced qualify for protection under Exemption 7(A) because they were indisputably A
compiled for law enforcement purposes and their release would interfere with pending
and future related enforcement proceedings. '3

We conclude, as we did in the June 18, 2007 ruling, that Sirius’ LOI Responses
should not be withheld from disclosure under Exemption 7(A). All of the materials in
question are in Sirius’ possession and known to it. In Wireless Consumers Alliance, the
Comumission concluded that the release of information already known to the target of an
investigation would not be expected to result in interference to the investiga’cion.¥ {
Furthermore, in this instance, we do not belicve that release of these materials will 1‘esult. i
in interference to any other pending investigations or similar future investigations. In this
connection, we note that it has been publicly known for over a year that the Commission
is investigating the compliance of various entities with the Commission’s rules regarding
FM modulators."’

20 FCC Red 3874, 3881-82 (2005).

" We note that Sirius and various other companies have disclosed pending investigations into thc_'u:
compliance with the Commission’s rules regarding FM modulators in their filings with the Securities and
Exchange Commission (“SEC™).




Charles H. Helein, Esq.

Sirius also requested confidential treatment of its LOI Responses in their.

entirety under FOIA Exemption 4. FOIA Exemption 4, 5 U.S.C. § 552(b)(#), applies to

“trade secrets and commercial or financial information obtained from a person and
privileged or confidential > Under National Parks and Conservation Ass'n v. Mor fon
commercial or financial materials are considered confidential if disclosure of the
information is likely: (1) to cause substantial hardship to the competitive position of the
submltter ot (2) to impair the government’s ability to obtain necessary information in the
future. '’

Sirius argued that its LOI Responses contain trade secrets and privileged
commercial or financial information and that the disclosure of this information would
result in irreparable harm to its competitive position. In particular, Sirius argued that
disclosure of such information would allow competitors fo gain insight into Sirius’
business processes and commercial strategies as well as its retationships with customers,
harm Sirius’ relationships with its suppliers and its ability to work with distributors, and
assist competitors in developing, producing, marketing and selling future products and
services that compete with those offered by Sirius. Sirius further argued that the release
of such information would impair the Commission’s ability to obtain necessary
information in the future.

We find, as we did in the June 18, 2007, ruling, that Sirius has demonstrated that
substantial competitive harm is likely to result from the release of some of the requested
information and therefore will withhold that information from disclosure. Speciﬁcally,.
we will withhold from disclosure the following: contracts and agreements between Sirlus
and other entities regarding the design, manufacture and distribution of satellite DARS
radios (approximately 992 pages), and internal documents relating to Sirius’ product
development and business strategies, including e-mail messages, test data and product
descriptions (approximately 2,479 pages). We agree with Sirius that disclosure of these
commercial materials would allow competitors to gain insight into Sirius’ business
processes, commercial strategies and product development and harm its relationships
with its vendors. In addition, we will redact portions of Sirius’ LOI Responses dated July
12 and August 14, 2006. The information redacted from the LOI Responses includes
data concerning the number of units of satellite DARS radios manufactured, imported,
sold, activated by consumers, at factories and at distributors and retailers; proposed
technical solutions to FM modulator interference; and Sirius’ proposed comprehensive
compliance plan. The various data concerning the number of units of radics would be
invaluable to Sirius® competitors in understanding the relationship between Sirius”
manufacturing, sales and activation volumes. Further, the proposed technical soiu‘tions
and comprehensive compliance plan would allow competitors to gain insight into its

business processes and commercial strategies. See, e.g., National Parks & Cons. Ass'nv.

Kleppe, 547 F.2d 673, 684 (D.C. Cir. 1976); Timken Co. v. U.S. Customs Serv., 491- F.
Supp. 557, 559-60 (D.D.C. 1980} (both holding that business strategies and marketing
plans are exempt from disclosure under Exeimption 4); Fisher v. Renegotiation Bd., 355

2 498 F 2d 765, 770 (D.C. Cir. 1974) (“National Parks").
¥ See also Critical Mass Energy Project v. NRC, 975 F.28 871 (D.C. Cir. 1992).
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F. Supp. 1171, 1174 (D.D.C. 1973) (sales information, including pricing data, net sales,
costs and expenses, exempt from disclosure under Exemption 4); International Satellite,
Inc., 57 RR 2d 460, 462-63 (1984) (withholding of business marketing plans under
Exemption 4). Moreover, Sirius’ proposed technical solutions and comprehensive
compliance plan are the subject of ongoing settlement discussions and therefore may also
be withheld under the settiement privilege of FOIA Exemption 5, 5 U.S.C. § 552(b)(5)-
See The Goodyear Tire & Rubber Co. v. Chiles Power Supply, Inc. d/b/a Hearway
Systems, 332 F. 3d 976 (6™ Cir. 2003) (“Goodyear Tire").

We find, however, as we did in the June 18, 2007 ruling, that Sirius has not
demonstrated that substantial competitive harm is likely to result from the release of other
materials. Accordingly, we will release these materials. Specifically, we are releasing
the unredacted portions of Sirius’ LOI Responses dated July 12 and August 14, 2006
(approximately 29 pages), which include information identified by Sirius as publicly
available, the identities of Sirius’ distributors and equipment manufacturers, and the
actions taken by Sirius to correct its potential noncompliance with the technical
requirements of Part 15. Sirius states in its April 20, 2007 letter that the identity of its
distributors “is not, in all cases, publicly available information.” We note, however, that

~all of the Sirius distributors identified in its LOI Responses are identified as Sirius
distributors in news releases, annual reports, and other documents that are publicly
available on Sirius’ website. Similarly, all of the manufacturers identified in Sirius’ LOI
Responses are identified as Sirius manufacturers in news releases, annual reports and
other documents that are publicly available on its website or in test reports submiited as
part of equipment authorization applications that are publicly available in the
Commission’s Equipment Authorization Database. The corrective actions taken by
Sirius have been reported in a publicly available filing it made with the SEC."* In
addition, we are releasing the confidentiality requests submitted by Sirius with the LOI
Responses (approximately 18 pages), a publicly available user manual (approximately 5
pages), and documents relating to a complaint made by National Public Radio to Sirius
about FM modulator interference {37 pages). We are further releasing in their entirety
supplemental LOT Responses (without the attached documents) from Sirius dated J uly 26,
August 2, August 23, August 30, September 11, 2006 (approximately 10 pages). These
letters are simply cover letters transmitting additional documents responsive to the LOIs
and do not themselves include any commercial information.

Sirius also requested confidential treatment of information regarding when it
became aware of potential non-compliance of its satellite DARS radios, what
modifications were made to the radios, and the names and titles of Sirius employees who
were involved in the decision to make such modifications or were aware of potential non-
compliance. Sirius argued that this information is proprietary commercial information
whose disclosure “would allow competitors to gain insight into Sirius’s highly
confidential business processes and commercial strategies as well as its corporate
organization and decision-making structure.” Sirius also argued that the information
furnished in its response to those questions would be “of inestimable value to Sirius’
competitors in understanding Sirius’ internal organization ...” and that its disclosure

" See Sirius Satellite Radio, Inc., Form 8-K (filed July 12, 2006).
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“could give ather entities a competitive advantage over Sirius by allowing them to review
.. .. . . . 3 - - : ER
Sirus’s decision-making processes and benchmark Sirius’ internal organization.

We find, as we did in the June 18, 2007 ruling, that these arguments are
unpersuasive and therefore will not redact this information from Sirius’ LOI Responses.
We note that the Sirius employees in question are executive and senior-level employees
whose names and titles are publicly known. Indeed, Sirius conceded that “individual job
titles are a matter of public knowledge.” Regarding the information as to when Sirius
became aware of potential non-compliance, we note that Sirius stated in its April 20,
2007, letter that the fourth paragraph of its July 12, 2006, LOI Response “consists of
information that has been disclosed in Sirius’ filings to the SEC, and thus is publicly
available information.” Since the fourth paragraph specifies when Sirius became aware
of potential non-compliance, we find that this information is not confidential. Further,
we find that information as to what modifications Sirius made to its radios after they were
authorized by the Commission is not commercial information entitled to confidential
treatment. In this connection, Section 0.457(d)(1)(ii) of the Rules, 47 C.F.R. §
0.457(d)(1)(ii), states that applications for equipiment authorizations and materials
relating to such applications are not routinely available for public inspection prior to the
effective date of the authorization, but will be made available for inspection following the
effective date. The fact that Sirius apparently made modifications to its radios without
seeking Commission authorization should not afford protection for information that
would not otherwise be entitled to confidential treatment under Section 0.457(d)(1)(ii).

Moreover, we find that the release of this information would not impair the
Commission’s ability to obtain necessary information in the future. The impairment
prong of Exemption 4 “traditionally has been found to be satisfied when an agency
demonstrates that the information at issue was provided voluntarily and that submiiting
entities would not provide such information in the future if it were subject to public _
disclosure.”"® Sirius was required to provide this information in response to Commission
LOIs, and as a Commission licensee, Sirius can be compelied to provide such
information in response to Commission inquiries in the future.'®

We are withholding in their entirety consent decree proposals and associated
e-mails submitted by Sirius (approximately 78 pages) and tolling agreements and tolling
agreement extensions (approximately 5 pages) executed by Sirius in conjunction with
ongoing settlement discussions. These materials may be withheld under the settlement
privilege of Exemption 5. See Goodyear Tire, 332 F. 3d 976.

" See, FlightSafery Services Corporation. v. Department of Labor, 326 F.3d 607, 612 (5™ Cir. 2003).

' See 47U S.C. §8 15408}, 154(}), 308(b) and 403, see also People for the Ethical Treatment of Animals v.

United States Department of Agriculture, No. 03-195, 2005 WL 1241141, at *5-6 (D.D.C. May 24, 2005)
(Not reported in F.Supp.2d) {finding that USDA’s ability to obtain information in the future would not be
impaired by disclosure of the withheld documents because federal regutations require borrowers and
lenders to submit the information).
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We have also located approximately 210 pages of responsive docum;njs that
include presentations made to Commission staff and an associated confidentiality request.
We are releasing the confidentiality request (3 pages) but are withholdin'g the
presentations in their entirety (approximately 207 pages). The presentations ad_dress _
proposed modifications to Sirius radios with FM modulators and include techn_xcal.deggn
information and equipment compliance techniques. We find that this information is
proprietary commercial information, the disclosure of which will result in sub.stantlal
competitive harm to Sirius, and therefore will withhold it pursuant to Exemptlgn 4.
Additionally, these presentations are the subject of ongoing settlement discussions and
therefore may also be withheld under the settlement privilege of Exemption 5. See
Goodyear Tire, 332 F. 3d 976.

We are releasing approximately 156 pages of test reports submitted b}'f Sirtus in
conjunction with equipment authorization applications for satellite radio receivers and the
accompanying transmittal e-mails, which are publicly available in the Commission’s
Equipment Authorization Database,

Finally, we are releasing approximately 52 pages of interference complaints' -
against Sirius.'” Some of these documents are e-mails fiom listeners of the complaining
stations. We have redacted the senders’ e-mail addresses and other identifying
information from those e-mails pursuant to FOIA Exemption 7(C), 5 U.S.C. § ‘
552(b)(7)(C). and Section 0.457(2)(3) of the Commission's rules. FOIA Exemption
(7)(C) and Section 0.457(g}(3) of our rules permit nondisclosure of information in
Investigatory records compiled for law enforcement purposes, to the extent that
production of such information “could reasonably be expected to constitute an
unwarranted invasion of personal privacy.”. In addition, we redacted the fax number of a
Commission field facility from two pages of documents on the basis of FOIA Exemption
2 and Section 0.457(b) of the Commission’s Rules, 47 C.F.R. § 0.457(b). FQIA
Exemption 2 and Section 0.457(b) of our rules permit nondisclosure of materials that arc
related solely to the internal personnel rules and practices of the Commission. The fax
numbers of Commission field facilities are not routinely available to the public.

To the extent that we are denying in part your FOIA request in this letter‘, we
disagree that there is a compelling public interest in disclosing information regardmg_
Sirius’ compliance with FCC requirements, even if we determine that Sirius bas met its
burden of demonstrating that specific records fall within an Exemption, because such
information has a direct bearing on the public interest considerations raised in the
pending XM/Sirius merger application.

We are releasing the confidentiality requests, complaints and publicly available
information. The remaining information we have decided to release will not be.made
available until after the disposition of any applications for review and any judicial
appeals. If no application for review is filed, the material will made available after the
expiration of the filing deadline.

7 Approximately 29 of the approximately 52 pages are also against XM Radio, Inc., and are included in the
30 pages released by our XM records letter of March 21, 2008.
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You are classified under Section 0.470(a)(2) of the Commission’s Rules, 47
CF.R. §0.470(a)(2), as a commercial requester and, therefore, we will assess charges
that recover the full, reasonable direct cost of searching for, reviewing and duplicating
the records sought under the FOIA. The charges for search and review are as follows:
$1220.62 for 17 hours and 15 minutes by GS-15 and Senior Level employees ($71.92 per
hour); $122.28 for 2 hours by a GS-14 employee ($61.14 per hour); $43.51 for one hour
by a GS-12 employee ($43.51 per hour); and duplication costs of $107.10 for 630 pages
of records ($.17 per page).'® The Financial Operations Division of the Office of the
Managing Director of the FCC will bill you for the total amount of $1,493.51 under
separate cover. Payment is due 30 days after receipt of the bill with checks made payable
to the FCC.

The undersigned official is responsible for the partial denial of your FOLA
request. If you believe the partial denial of your FOIA request is in error, you may file an
application for review of this decision with the Commission’s Office of General Counsel
within 10 working days pursuant to Section 0.461(i)(2) of the Commission’s Rules, 47
CFR. §0.461(1)(2).

Besides ruling on the FOIA request, this letter also constitutes a ruling on Sirius’
confidentiality requests. We are providing to Sirius copies of its LOI responses showing
which portions of those responses we have determined to be confidential. If Sirius
believes our treatment of its request for confidential treatment of documents is in error, it
may file an application for review of this action with the Office of General Counsel
pursuant to Section 0.461(i)(2) of the Commission’s Rules within 10 working days of the
date we furnish the above-mentioned copies.

Sincerely,

Lodfe~ ) ol

Chief, Spectrum{Bnforcement Division
Enforcement Burtau

cc: Robert L. Pettit, Esq.

" These charges are the total charges for reviewing and duplicating the recards sought in your FOIA
request with respect to both Sirius and XM. We note that the duplication cost only applies to the
documents that are released with this response, You may incur additional duplication charges for any
documents that we may release after the disposition of any appeals filed by Sirius and/or XM.




Federal Communications Commission
Washington, D.C. 20554

March 21, 2008

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED
AND FACSIMILE AT (703) 714-1330

Charles H. Helein, Esq.
Helein & Marashlian, LLC
Counsel of Record

U.S. Electronics, Inc.
1483, Chain Bridge Road
Suite 301

McLean, Virginia 22101
Re: FOILA Conirol No. 2008-190~ XM Records

Dear Mr. Helein:

This is in response to your January 25, 2008, Freedom of Information Act '
("FOLA”) request filed on behalf of the U.S. Electronics, Inc. (“USE”).. You :seek copies
of “non-privileged, non-exempt” documents supplied to the Comimission by apphcgnts,
respondents, or other non-Commission employees™ and relating to any of the fgllowmg:
the petition filed July 5, 2007, in MB Docket No. 07-57; the certifications requu"ed of
Satellite Digital Audio Radio Service (“SDARS™) operators “that their systems include a
receiver that will permit end users to access al licensed SDARS systems that are.
operational or under construction”; Interoperable Technologies, LLC; the comp_hance of
Sirius Satellite Radio, Inc. (“Sirius”) and XM Radio, Inc. (“XM”™), with th§ equipment
authorization rules governing emission limitations for satellite receivers, “including
without limitation those matters and considered in connection with File No. EB-06-SE-
2507, and Sirius” and XM’s compliance with their respective authorizations for terresirial
repeaters.

For administrative convenience, we are addressing your FOIA request separately
with respect to Sirius and XM. This letter deals with the portion of your FOIA requ_es’t
relating to XM. Your FOIA request seeks documents which are the subject of pendl.ng
requests for confidentiality from XM and two groups of XM employees. XM submitted
earlier requests for confidentiality pursuant to FOIA Exemptions 4 anq 6. We .
accordingly served your FOIA request on XM and gave it an opportunity to provide
additional support for its requests for confidentiality.! XM submitted a supplemental

! See 47 CFR. § 0.461(d)(3). See also Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement g
Division, Enforcement Bureau, to James S. Blitz, Esq., Vice President and Regutatory Counsel, XM Radio,

Inc. (April 9, 2007).
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confidentiality request on February 29, 2008.2 On February 29, 2008 we received
additional confidentiality requests from “Three unnamed employees of XM Radio, Inc.”
and “Four XM employees™ pursuant to FOIA Exemptions 6 and 7(C). On March 5,
2008, USE submitted a response to the February 29, 2008, supplemental conﬁdentx_ahty
request filed by XM and to the February 29, 2008, confidentiality request filed by “Three
Unnamed employees of XM Radio, Inc.” On March 7, 2008, USE submmed a response
to the February 29, 2008, confidentiality request filed by “Four employees

Most of the requested documents that we have located were also the subject ofa
prior FOIA request, FOIA Control No. 2007-235. We ruled vpon that FOIA request and
the associated confidentiality requests on June 18, 2007." XM argues that we should
withhold some of the materials we decided to release in the June 18, 2007 ruling pending
resolution of its application for review of that ruling.® The “Three unnamed employees of
XM Radto, Inc.,” also argue that we should withhold some of the materials we decided to
release in the June 18, 2007, pending resolution of its application for review.” Likewise,
the “Four XM employees” argue that we should defer or deny USE’s FOIA request_for
some of materials we decided to release in the June 18, 2007 ruling pending resolution of
the application for review.'? We disagree with XM and both groups of XM employe'es.
We will not withhold any materials found to be non-exempt in our June 18, 2007 ruling.
Of course, we will not furnish any materials whose release is being contested untii after a
final ruling. Similarly, to the extent that USE is seeking any materials found to be .
exempt from disclosure in our June 18, 2007, ruling, we will not release such materiais 1n
the absence of a final ruling requiring their release. Accordingly, the determinations and

* See Letter from Scoit Blake Harris, Esq., Harris, Wiltshire & Grannis, LLP, to Karen Mercer, Sge‘:m‘m
Enforcement Division, Enforeement Bureau (February 29, 2008) (“February 29, 2008, XM Letter).

} See Letter from Lanny L. Breuer, Esq., Covingten & Burling, LLP, to Karen Mercer, Spectrum
Enforcement Division, Enforcement Bureau {February 29, 2008) (“February 29, 2008, Three Employees
Letter™).

* See Letter from Lori J. Searcy, Esq., Searcy Law Offices, to Karen Mercer, Spectrum Enforcement
Division, Enforcement Bureau (February 29, 2008) (“February 29, 2008, Four Employses Letier™).

’ See Letter from Charles H. Helein, Esq., Helein & Marashlian, LLC, to Karen Mercer, Spectrum

Enforcement Division, Enforcement Bureau (March 5, 2008).

® See Letter from Charles H. Helein, Esq., Helein & Marashlian, LLC, to Karen Mercer, Spectrum
“Enforcement Division, Enforcement Burcau (March 7, 2008).

? Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement Division, Enforcement Burcs}u, to Rot?ert
L. Pettit, Esq., Wiley Rein LLP (June 18, 2001) (“June 18, 2007 ruling™), application for review pending.

¥ February 29, 2008, XM Letter at 2.

? February 29, 2008, Three Employees Letter at 2. The “Three unnamed employees of XM Radio, Inc.,”
request that we “maintain” our “confidential treatment” of those materials. In fact, in our June 18, 2007,
ruling, we denied the request for confidential treatment of those materials.

*° February 29, 2008, Four Employees Letter at 1.
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analysis below closely follow the determinations and analysis in our June 18, 2007
ruling.

Category 1. Category 1 of your FOIA request seeks documents prgvided by
sources outside the Commission relating to the petition filed July 5, 2007, in MB Docket
No. 07-57. There are no documents responsive to this part of your request.

Category 2. Category 2 of your FOIA request secks documents provided by
sources cutside the Commission relating to the certifications required of SDARS
operators “that their systems include a receiver that will permit end users to access all

licensed SDARS sysiems that are operational or under construction.” There are no
documents responsive to this part of your request.

Categories 3 and 4. Categories 3 and 4 of your FOIA request seek docurpents
provided by sources outside the Commissien relating to Interoperab]e]’:l:echnologles,
LLC. There are no documents responsive to this part of your request.

Categories 5, 6, 7, and 8. Categories 5, 6, 7. and 8 of your FOIA request seek
documents provided by sources outside the Commission relating to XM’s compliance
with the equipment authorization rules goveming emission limitations for satellite .
recervers, “including without fimitation those matters and considered in connection with
File No. EB-06-SE-250""; and XM’ compliance with its authorizations for terrestrial
repeaters. We have located the following documents that are responsive to these parts of
your request: responses submitted by XM to Letters of Inquiry (LOISs) regarding the
compliance with Commission rules of FM modulatorsftransmitters used by XM in
Connection with its satellite DARS radios (collectively, “FM Modulator Responses™)
totaling approximately 2,725 pages; the responses submitted by XM to LOIs regarding
XM’s compliance with the Commission’s rules and authorizations relating to its
terrestrial repeaters (collectively, “Repeater Responses™) totaling approximately 25
pages; approximately 81 pages of documents pertaining to settlement negotiations
between the Enforcement Bureau and XM; approximately 17 pages of documents
pertaining to XM’s proposed technical solutions and comprehensive compliance plan;
and approximately 30 pages of interference complaints. As explained below, we are
releasing approximately 409 pages of FM Modulator Responses, some with redactions,
and withholding approximately 2,316 pages of documents. We are releasing the Repeater
Responses. We are withholding the settlement documents and the documents pertaining
to XM’s proposed technical solutions and comprehensive compliance plan. We are
releasing the interference complaints.

"' XM has submitted certain documents that may be responsive to USE's FOIA request in MB Doclet No.
(7-57 pursuant 1o protective orders. We note that USE has access to these documents pursuant to the
protective orders and therefore are construing USE’s FOLA request not to request these documents.

" Seen. 11.

P Seen. 11.
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We are releasing XM’s confidentiality requests (approximately 17 pages), the
portions of XM’s FM Modulator Responses dated May 26, June 26, June 27, July 21,
August 11, October 17, and October 27, 2006 for which it has not requested confidential
treatment (approximately 47 pages), and a privilege log submitted with XM’s October 17,
20086, LOT Respense (approximately 2 pages). In addition, we are releasing documents
provided by XM with its August 21, 2006, LOI Response for which it has not requested
confidential treatment, including copies of equipment certifications, user guides,
confidentiality requests submitted with equipment authorization applications,
Telecommunications Certification Body (“TCB”) letters, and pictures of devices
(approximately 326 pages).**

XM sought confidential treatment of certain portions of its FM Modulator
Responses and the documents submitted therewith pursuant to FOIA Exemption 4. FOIA
Exemption 4, 5 U.S.C. § 552(b)(4), applies to “irade secrets and commercial or financial
information obtained from a person and privileged or confidential.” Under National
Parks and Conservation Ass’n v. Morton,"” commercial or financial materials are
considered confidential if disclosure of the information is likely: (1) to cause substantial
hardship to the competitive position of the submitter, or (2) to impair the government’s
ability to obtain necessary information in the future.’

XM requested that the following materials be accorded confidential treatment
under Exemption 4: data concerning the number of units of satellite DARS radios
manufactured, imported, sold, activated by consumers, at factories and at distributors and
retailers; a contract with a manufacturer; block diagrams, schematics and other
information regarding the design of XM’s radios; bilis of materials relating to its radios;
and correspondence (including e-mail) among XM employees and between XM and third
parties, such as equipment manufacturers, testing bodies, and TCBs. XM asserts that
these materials constitute trade secrets and confidential commercial information and that
disclosure of this information would cause substantial hardship to XM’s competitive
position. Specifically, XM asserted that these materials provide commercial information
regarding the terms of its contractual agreements with manufacturers and vendors and
satellite radio sales and manufacturing statistics. XM also asserted that these materials
contain trade secrets regarding the satellite radios’ design. XM maintained that release of
this information would compromise its position in negotiation with manufacturers and
provide competitors with an in-depth review of its core business processes and key
relationships.

We find, as we did in the June 18, 2007, ruling ,that XM has demonsirated that
substantial competitive harm is likely to result from the release of these materials and
therefore will withhold them from disclosure. Specifically, we will withhold from

u Although XM did not request confidentiality of any portion of these documents, we are redacting a name
of a private citizen and telephone numbers from ope of these documenis pursuant to FOTA Exemptions 6
and 7(C}, 5 U.S.C. §§ 552(b)(6) ard 552(h)(7}(C).

** 498 F.2d 765, 770 (D.C. Cis. 1974) (“National Parks").
'® See also Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.C. Cir. 1992).
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disclosure under Exemption 4 the following documents submitted by XM with its May
26, August 1 and October 17, 2006 LOI Responses: diagrams, schematics and other
information regarding the design of XM’s receivers (approximately 451 pages); a
contract between XM and a manufacturer (approximately 74 pages); bills of materials
relating to receiver equipment (approximately 667 pages), which include information
regarding the parts used in XM’s radios and the cost of those parts; and correspondence
(including e-mail) among XM employees and between XM and third parties
(approximately 1,096 pages), which include information regarding XM’s product design
and development, corporate strategics and business processes. The diagrams, schematics
and related information contain trade secrets regarding the design of XM’s radios. .
Release of the contract, bills of materials and correspondence would result in competitive
harm by revealing proprietary information regarding the design of XM’s receivers,
compromising XM’s position in negotiation with manufacturers and providing
competitors with insight into its core business processes and key relationships. In
addition, we have redacted from XM’s LOI Responses dated May 26, June 26, June 27,
July 21, August 11, August 21 and October 17, 2006 data concerning the number of umits
of satellite DARS radios manufactured, imported, sold, activated by consumers, at
factories and at distributors and retailers. These data would be invaluable to XM’s
competitors in understanding the relationship between XM’s manufacturing, sales and
activation volumes. See, e.g., National Parks & Cons. Ass'n v. Kleppe, 347 F.2d 673,
684 (D.C. Cir. 1976); Timken Co. v. U.S. Customs Serv., 491 F. Supp. 557, 559-60
{D.D.C. 1980) (both holding that business strategies and marketing plans are exempt
from disclosure undet Exemption 4); Fisher v. Renegotiation Bd., 355 F. Supp. 1171,
1174 (D.D.C. 1973) (sales information, including pricing data, net sales, costs and
expenses, exempt from disclosure under Exemption 4); International Satellite, Inc., 57
RR 2d 460, 462-63 (1984) (withholding of business marketing plans under Exemption 4}.

XM also sought confidential treatment under Exemption 4 of information in its
August 21 and September 6, 2006 LOI Responses regarding when it became aware of
potential non-compliance of its satellite DARS radios, what modifications were made to
the radios, and the names and titles of XM employees who were involved in the decision
to make such modifications or were aware of potential non-compliance.!” XM asserted
that disclosure of this information would reveal commercially sensitive information
which would be of substantial value to XM’s competitors and thus cause XM competitive
harm. In particular, XM asserted that disclosure of the names and titles of XM
employees and executives involved in the design and production of XM’s radios would
be of value to companies seeking access to employees in a highly competitive high-tech
industry. XM further asserted that disclosure of this information would impair the

- Commission’s ability to obtain necessary information in the future. In this regard, XM

'" We note that in the confidentiality requests submitted with its August 21, 2006 and September 6, 2006
LOI responses, XM did not request confidentiality of the information as to when XM became aware of
potential non-compliance and what modifications XM made to its radios. Further, this information was nof
redacted in the confidential, redacted versions of the August 21, 2006 and September 6, 2006 LOI
responses that XM submitted to the Enforcement Bureau. In its April 20, 2007 letter, XM states that it did
request confidentiality of this informatjon, but does not explain how disclosure of this information would
cause it competitive harm.
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stated that the willingness of potential witnesses to participate in XM’s investigation or In
a potential enforcement proceeding would suffer if they feared their responses would be
disclosed to the public.

We find, as did in the June 18, 2007, ruling, that XM has not demonstrated_ that 1t
would likely suffer substantial competitive injury from disclosure of this information.
While XM claimed that disclosure of the names and titles of XM employees and
executives involved in the design and production of its radios would be of value to
companies seeking access to employees in a highly competitive high-tech industry, we
note that the XM employees in question are executive and senior-level employees whase
names and titles are publicly known. In addition, two of the named individuals are no
longer employed by XM. Accordingly, we do not consider this adequate justification for
confidentiality under Exemption 4. Further, we find that information as to when XM
became aware of potential non-compliance and what modifications XM made to its
radios after they were authorized by the Commission is not commercial information
entitled to confidential treatment. In this connection, Section 0.457(d)(1)(ii) of the Rules,
47 C.F.R. § 0.457(d)(1)(ii), states that applications for equipment authorizations and
materials relating to such applications are not routinely available for public inspectio_n
prior to the effective date of the authorization, but will be made available for inspection
following the effective date. The fact that XM apparently made modifications to its
radios without seeking Commission authorization should not afford protection for
information that would not otherwise be entitled to confidential treatment under Section
0.457(d)y(1)(ii).

Moreover, we do not believe that disclosure of this information will impair the
Comimission’s ability to obtain similar information in the future. The impairment prong
of Exemption 4 “traditionally has been found to be satisfied when an agency )
demonstrates that the information at issue was provided voluntarily and that submitting
entities would not provide such information in the future if it were subject to public
disclosure.”"® XM was required to provide this information in response to Commission
LOIs, and as a Commission licensee, XM can be compelled to provide such information
in response to Commission inquiries in the future.'”

XM also requested confidential treatment of the names and titles of XM
employees who were involved in the decision to make modifications to its satellite DARS
radios or were aware of potential non-compliance pursuant to FOIA Exemption 6. XM
argued that disclosure of the names and titles of the XM employees and executives would
constitute an “unwarranted invasion of personal privacy.” XM further argued that

** See FlighiSafety Services Corporation. v. Department of Labor, 326 ¥.3d 607, 612 (5" Cir. 2003).

®See a7 USC §§ 134(0), 154(j), 308(b) and 403; see also Pecpie for the Ethical Treatment of Animals v.
United States Depariment of Agriculture, No. 03-195, 2005 WL 1241141, at *5-6 (D.D.C. May 24, 2005)
{Not reported in F.Supp.2d) {finding that GSDA’s ability to obtain information in the future would not be
impaired by disclosure of the withheld documents because federal regulations require borrowers and
lenders to submit the information).
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revealing this information could subject the named individuals to “public speculation,
industry prejudice, and potential harassment.”

We are unpersuaded that the names and titles of XM employees who were
involved in, or aware of, the company’s potential non-compliance can be protected from
disclosure under FOIA Exemption 6. FOIA Exemption 6, 5 U.S.C. § 552(b)(6), prqte&?ts
from disclosure information about individuals in “personnel and medical files and similar
files” when the disclosure of such information “would constitute a clearly unwarranted
invasion of personal privacy.” Assuming that the names and titles of these XM
employees could be characterized as personnel or similar files, we find that _XM has not
demonstrated that their release would result in “a clearly unwarranted invasion of
personal privacy.” XM is a publicly-traded corporation and the employees at issue are
executives and other high-level employees. As such, these employees have no reasonable
expectation of privacy as to their business decisions concerning potential violations of the
FCC’s rules.* Further, in balancing any minimal privacy interests of XM employees and
the public’s interest in knowing the;r identities and conduct, we find that the_ mere
possibility that high-level XM employees may be the subject of public scrutiny or
speculation does not outweigh the public’s interest in understanding the agc?ncy’s
enforcement proceedings. Accordingly, we will not redact the names and titles _of thﬁa
XM executives and employees who were involved in the decision to make mod1ﬁca_t10ns
to its satellite DARS radios or were aware of potential non-comp!iance of those radios.
We will, however, redact these employees’ direct business telephone numbers. Thus, we
are releasing XM’s LOI Responses dated August 21 and September 6, 2006
(approximately 16 pages) with the redactions indicated above.

XM sought confidential treatment of the entirety of its Repeater Responses, M with
the exceptlon of that part of an Exhibit that has been put into the record in another
proceeding,”” under FOIA Exemption 4. XM asserted that the text of the Repeater
Responses contain explicit descriptions of its internal business processes, including
analysis of and information about XM?’s network architecture and its strategic apgroach to
repeater deployment. In addition, XM asserted that the Repeater Responses provide
hames and job-related information about current and former XM employees who were
involved in the decisions to deploy or modify its terrestrial repeaters at variance or who
were aware of such deployment or modification. XM requested confidential treatment of
the entire text of its Repeater Responses because portions of the text cannot effe.ctwel'y be
redacted or omitied from that letter. XM argued that disclosure of this information will
cause substantial hardship to its competitive position. XM also argued that disclosure
would impair the Commission’s ability to obtain necessary information in the future.

McConneH 18 FCC Red at 26372-73 (redacting names of lower-level employees but releasing publicly
known names).

' XM requests confidential treatment of the entire text of its Repeater Responscs, asserting thal “portions
of the text cannot effectively be redacted or omitted.”

** A portion of XM's Exhibit to its March 12, 2007 letter is included in a request for Special Temporary
Authority filed by XM with the International Bureau. See File No. SAT-STA-20061002-00114 (filed
October 2, 2006).
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We find that XM has failed to demonstrate that substantial competitive harm will
result from disclosure of the text of its Repeater Responses. While XM asserted that the
Repeater Responses contain explicit descriptions of its internal business processes,
including analysis of and information about XM’s network architecture an‘d its strategic
approach to repeater deployment, we note that this information is substantially the same
information that has already been publicly disclosed in the STA request thf.at XM ﬁle('i_
with the International Bureau.” Further, XM has not shown how substgntlal competitive
injury will result from disclosure of the names and job-related information about 'cur_rent
and former XM employees who were involved in the decisions to deploy or m‘?dlfy s
terrestrial repeaters at variance or who were aware of such deployment or r.nodlﬁcat.ion-
For the reasons stated above, we also do not believe that disclosure of this information
will impair the Commission’s ability to obtain similar information in the future.

Regarding the Exhibits to its Repeater Responses, XM sought confidential
treatiment under Exemption 4 of the portion of the Exhibits that have not bei‘;}l_Piaced 1_5“0
the public record in the pending STA proceeding. XM stated that this “:}ew information
provides previously undisclosed details about its repeater network, the disclosure Of
which would reveal sensitive business information that could harm XM’s competitive
position. This information includes data as to whether the listed repeaters are currently
operating, whether each listed repeater was initially deployed at variance or subsequently
modified, the date of the variance, and the date variant operation ceased. We glo nqt '
believe that XM has demonstrated that it will suffer substantial competitive injury l.f this
information is released. We note that XM’s STA request specifically i@entiﬁes which of
the listed repeaters it has turned off. Thus, it is already a matter of puphc record wht::ther
the listed repeaters are currently operating. The STA. request aiso indlc_ates' what actions
XM took to bring certain repeaters into compliance and the date on which it began such
actions. Further, we do not see how disclosure of the date of the variances will hann
XM'’s competitive position.

XM also asserted that Exemption 6 protects from disclosure the text of the
Repeater Responses to the extent that the Responses provide names and J‘?b"relatEd_ )
information about current and former XM employees who were involved in the decisions
to deploy or modify its terrestrial repeaters at variance or who were aware of such’
deployment or medification. For the reasons explained above with respect to XM's FM
Modulator Responses, we find that the Repeater Responses cannot be protected from

disclosure under Exemption 6.

Moreover, XM sought confidential treatment under Exemption 4 of the .
Declaration accompainying its March 12, 2007, LOI response, noting that the Declaration
details the internal processes through which XM obtained the facts needed to respond to
the Commission’s LOI. This Declaration, however, states only in very general terms that
the Declarant interviewed various unnamed current and former XM employees in order to
- respond to the Commission’s LOI. We therefore find that it is not protected from

* See File No. SAT-STA-20061002-001 14, Declaration of Jeffrey Snyder.
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disclosure under either Exemption 4. XM also asked that we withhold this Declaration
under Exemption 6. We note, however, that the Declaration does not identify any of the
employees interviewed by the Declarant by name or provide any personal information
about these employces. Thus, we do not believe that XM has demonstrated that
disclosure of the Declaration “would constitute a clearly unwarranted invasion of
personal privacy.” Accordingly, we will release the Repeater Responses, including the
confidentiality request, Exhibits and Declaration, in their entirety (approximately 25

pages).

We are withholding in their entirety consent decree propesals and associated e-
mails submitted by XM (approximately 76 pages) and tolling agreements and tolling
agreement extensions (approximately 5 pages) executed by XM in conjunction with
ongoing settlement discussions. These materials may be withheld under the settlement
privilege of Exemption 5. See Goodyear Tire, 332 F. 3d 976. Finally, we are redacting
from XM’s October 27, 2006, LOI Response 2 paragraph discussing a proposed consent
decree and are withholding in its entirety a consent decree proposal submitted by XM
(approximately 10 pages). These materials may be withheld under the settlement
privilege of FOIA Exemption 5, 5 U.S.C. § 552(bX5). See The Goodyear Tire & Rubber
Co. v. Chiles Power Supply, fnc. d/b/a Heatway Systems, 332 F. 3d 976 (6" Cir. 2003).

We have also located approximately 17 pages of responsive documents that
include presentations made to Commission staff. The presentations address proposed
modifications to XM radios with FM modulators and include equipment compliance
techniques. We find that this information is proprietary commercial information, the
disclosure of which will result in substantial competitive harm to XM, and therefore will
withhold it pursuant to Exemption 4. Additionally, these presentations are the subject of
ongoing settlement discussions and therefore may also be withheld under the seftlement
privilege of Exemption 5. See Goodyear Tire, 332 F. 3d 976.

Finally, we are releasing approximately 30 pages of interference complaints
against XM.* Some of these documents are e-mails from listeners of the complaining
stations. We have redacted the senders’ e-mail addresses and other identifying
information from those e-mails pursuant to FOIA. Exemption 7(C), 5 U.S.C. §
552(b}(7)(C), and Section 0.457(g)(3) of the Commission's Rules. FOIA Exemption
(7)(C) and Section 0.457(g)(3) of cur rules permit nondisclosure of information in
investigatory records compiled for law enforcement purposes, to the extent that
production of such information “could reasonably be expected to constitute an
unwarranted invasion of personal privacy.”. In addition, we redacted the fax number of a
Commission field facility from two pages of documents on the basis of FOIA Exemption
2 and Section 0.457(b) of the Commission’s Rules, 47 C.F.R. § 0.457(b). FOIA
Exemption 2 and Section 0.457(b) of our rules permit nondisclosure of materials that are
related solely to the internal personnel rules and practices of the Commission. The fax
numbers of Commission field facilities are not routinely available to the public.

* All but one of the approximately 30 pages are also against Sirius Satellite Radio, Inc., and are included in
the 52 pages released by our Sirius records letter of March 21, 2008.
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To the extent that we are denying in part your FOIA request in this letter, we
disagree that there is a compelling public interest in disclosing information regarding
XM'’s potential rule violations, even if we determine that XM has met its burden of -
demonsirating that specific records fall within an Exemption, because such information
has a direct bearing on the public interest considerations raised in the pending XM/Sirius
merger application.

We are releasing the confidentiality requests, complaints and the portions of the
LOI Responses and documents for which XM does not request confidentiality
concurrently with this letter ruling. The remaining information that we have decided to
release will not be made available until after the disposition of any applications for
review and any judicial appeals. If no application for review is filed, the material wiil
made available after the expiration of the filing deadline.

You are classified under Section 0.470(a)(2) of the Comumission’s Rules, 47
C.F.R. § 0.470(a)(2), as a commercial requester and, therefore, we will assess charges
that recover the full, reasonable direct cost of searching for, reviewing and duplicating
the records sought under the FOIA. The charges for search and review are as follows:
$1220.62 for 17 hours and 15 minutes by GS-15 and Senior Level employees (§71.92 per
hour); $122.28 for 2 hours by a GS-14 employee ($61.14 per hour); $43.51 for one hour
by a GS-12 employee ($43.51 per hour); and duplication costs of $107.10 for 630 pages
of records ($.17 per page).”” The Financial Operations Division of the Office of the
Managing Director of the FCC will bill you for the total amount of $1,493.51 under
separate cover. Payment is due 30 days after receipt of the bill with checks made payable
to the FCC.

The undersigned official is responsible for the partial denial of your FOIA
request. 1f you believe the partial denial of your FOIA request is in error, you may file an
application for review of this decision with the Commission’s Office of General Counsel
within 10 working days pursuant to Section 0.461(i)(2) of the Commission’s Rules, 47
C.F.R. § 0.461(1)(2). Besides ruling on the FOIA request, this letter also constitutes a
ruling on XM’s confidentiality requests. We are providing to XM copies of its LOIL
responses showing which portions of those responses we have determined to be
confidential. If XM believes our treatment of its request for confidential treatment of

* These charges are the total charges for reviewing and duplicating the records sought in your FOIA
request with respect to both Sirius and XM. We note that the duplication cost only applies to the
documenis that are released with this response. You may incur additional duplication charges for any
documents that we may release after the disposition of any appeals filed by Sirius andfor XM.
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documents is in error, it may file an application for review of this action with the 'Of'ﬁce
of General Counsel pursuant to Section 0.461(1)(2) of the Commission’s Rules within 10
working days of the date we furnish the above-mentioned copies.

Sincerely,

.O\’%\/\V_\(ﬂ L \ %J\W

Kathryn S. Berthot \
Chief, Spectrum Enfbrcement Diviston
Enforcement Bureau

™,

cc: James S. Blitz, Esq.
Scott Blake Harris, Esg.
Lori J Searcy, Esq.
Lanny A. Breuer, Esq.
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XM-Sirius Merger Banal-ysis

By Gigi Schn
March 30, 2008 - 10:02pm

As has been well documented, Public Knowledge did not take a position on the merits of the antitrust law
Issues arising out of the XM-Sirius merger. But one need not be an antitrust expert to be a bit shocked at
last week's perfunctory three-page decision by the Department of Justice approving the merger. After q
over a year of deliberafior, the Department concluded that the merger would not lessen competltlon an
that the parties could not profitably increase prices because 1) the parties did not compete with each
other in important market segments; 2) there are alternative services available tc_J consumers ajn_d ‘
technological change is expected to make those alternatives increasingly attractive; and 3) efficiencies
are likely to flow from the merger that could benefit consumers. s

Now these might be very reasonable conclusions supported by the evidence presented fo the _
Department. But we will never know, hecause the decision is nothing more than a string of conclusions
couched as "analysis.” The Department states on a number of occasions that “the evidence ot
demonstrates...,” or “[djata analyzed by the Department shows....” without the slightest mention of wha
that evidence or data might be. We are just supposed to take their ward for it. Given the .zntense
oppaosition to this merger by broadcasters, consumer groups and others, wasn't the public owed more
than this?

In particular, one conclusion the Department reached had me shaking my head. It found that there is no
competition between the companies for existing subscribers because

satellite radio equiprment sold by each company is customized to each network and will not
function with the other service. XM and Sirius made some efforts to develop an tnteroperable .
radio capable of receiving both sets of satellite signals. Depending on how guch a radio coultd ;3
configured, it could enable consumers to switch between providers wtthout‘mcurnng the coi_s o
new equipment. The [DoJ's] investigation revealed, however, that no such interoperable radio is
on the market and that such a radio likely would not be introduced in the near term.

Recalf that one of the arguments made against this merger was that the compani.es had promiseg tome
develop and market an interoperable radio, but to this day have not done so. So in essence, the Justi
Department has rewarded the companies for failing to keep their promise. This is perverse.

Given that the FCC is unlikely to reject the merger in the face of the DoJ's approval, the mergerd
conditions that PK proposed become all the more critical to ensure that consumers are protected.

Specifically, the condition that

the new company should make the technical specifications of its devices and netwprk
open and avatlable to allow device manufacturers to develop, qnq consumers todustj-‘, any
device they choose without interference. Pursuant to the Comr]uss.ion rules, these evucgss
must be certified by the FGC for receiving signals on the frequencies licensed to the merge
entity and be subject to a minimum “do-no-harm” requirement

P ; ins by elirminati i Is that the companies
would ensure greater competition in satellite radios by eliminating the exclusive dea )
now have with device manufacturers, but would likely also lead to the development of that long-promised

but elusive interoperable radio.
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The Commdaw Group

HELEIN & MARASHLIAN, L1L.C Telephone: (703) 714-1300
1483 Chain Bridge Road Facsimile: (703) 714-1330
Suire 301 E-mail; mail@CommI awGroup.com
McLean, Virginia 22101 Website: www.Comml.awGroup.com

Weriter's Direct Dial Number Writer's E-mail Address
703-714-1301 chh@commiawgroup.com.

May 5, 2008

VIA EMAIL AND FIRST CLASS MAIL
Laurence.schecker@fce.pov

Laurence Schecker

Office of General Counsel

Federal Communications Commission
445 12 Street, S. W,

Washington, D.C. 20554

Re: FOIA Request of U.S. Electronics, Inc.
Dear Mr. Schecker:

On March 31, 2008, U.S. Electronics, Inc. (“USE”) filed an Application for Review of
the March 21, 2008 Ruling to the exient it denied its FOIA Request (Control No. 2008-190) filed
January 25, 2008 (“USE Request™).

On April 3, 2008, Ki Ryung Electronics Company, Ltd. (“KRI”) filed an Application for
Review of the March 21, 2008 Ruling to the extent it granted USE’s FOIA Request (Control No.
2008-197) filed January 28, 2008.

On April 4, 2008, the following parties whose documents and information are the subj ect
of USE’s Request filed Applications For Review of the March 21, 2008 Ruling to the extent it
granted USE’s Request - Sirius Satellite Radio Inc. (“Sirius”), XM Radio, Inc. (“XM™), a group
of individuals designated as “Sirius John Does,” and a group of individuals designated as “4 XM
Employees.”

Pursuant to 5 U.S.C. § 552(a)(6){A)(ii), the Commission was required to make its
determinations with respect to the several Applications for Review as follows.

April 28, 2008 for USE’s Application for Review
May 1, 2008 for KRI's Application for Review




May 2, 2008 for Sirius’s Application For Review

May 2, 2008 forXM’s Application For Review

May 2, 2008 for Sirius John Does’ Application For Review
May 2, 2008 for 4 XM Employees’ Application for Review

To date, the Commission has not acted on any of these Applications for Review. USE is
therefore advising the Commission that despite the fact that USE’s request has been outstanding
for three months, and decisions were made by Commission Staff to grant USE’s request in part,
final action has not been taken to affirm the rulings to release certain documents or to overturn
the rulings denying disclosure. Most importantly, Commission action on the disclosure of the
documents and information USE seeks is extremely time sensitive involving matters before the
Commission in MB Docket 07-57, a decision on which is reportedly imminent.

Its Counsel
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Charles H. Helein

From: Charles H. Helein [chh@commlawgroup.com) on behalf of Charles H. Helein
Sent: Friday, May 09, 2008 12:29 PM

To: laurence.schecker@fce.gov

Subject: FW: Freedom of Information Act - FCC FOIA Notice

Attachments: FCC FOIA Notice Letter (5-5-08).pdf

Dear Mr. Schecker:

On Monday of this week, May 5, 2008, on behalf of our client, U.S. Electronics, Inc. we emailed a letter advising
your office that the time for Commission action on the Applications For Review (AFR) of the March 21, 2008
decisions on the FOIA Requests Control Nos. 2008-190 and 2008-197 had expired. A copy of that letter is
attached hereto as well. ‘

Because of the time sensitivity surrounding the disposition of the AFRs, USE once again urges the Commission to
act on them as soon as possible.

If there are any questions, please contact us.
Respectfuily submitted,

Charles H. Helein
Helein & Marashlian, wc
The CommLaw Group
Washington, D.C.

Counsel of Record for U.S. Electronics, Inc.

Mailing address:

1483 Chain Bridge Road, Suite 301
McLean, VA 22101-5703
Telephone: 703-714-1301

Fax; 703-714-1330

After Hours: 703-893-0947

Email: chh@commlawgroup.com
Website: www.commlawgroup.com

Pursuant to Treasury Regulations, any U.S. federal tax advice contained in this communication, unless otherwise stated. is nof intended and cannct be
used for the purpose of avoiding tax-related penalties.

This message contains confidential information belonging to the sender, which may be legally priviteged information. This information is intended only
for the use of the addressee. !f you are not the addressee, or an employes or agent responsible for delivering it to the a_ddre_ssee, you are hereby
notified that any disclosure, copying, distribution, or the taking of any action in refiance on the contents of this message is strictly prohibited. While no
tax advice of any kind s intended unless specifically so stated, pursuant to U.S. Treasury Regufations, unless specifically so stated, any _fedt_eral tax
advice provided is not intended and cannot be used for the purpose of avoiding tax-related penalfies. If you have received this transmission in error,

please advise the sender by refurn email to sar@commlawgroup.com or mail@commiawgroup.com and delete the message. Thank you.

From: Sherry Reese [mailto;sar@commlawgroup.com]
Sent: Monday, May 05, 2008 12:22 PM

To: laurence.schecker@fcc.gov

Cc: chh@commlawgroup.com

5/13/2008
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Subject: Freedom of Information Act - FCC FOIA Notice

Mr. Schecker:

U.S. Electronics, Inc. ("USE"), by its attorneys hereby files a FOIA Notice.
Please direct any questions or comments to the Charles H. Helein.

Thank you,
Sherry A. Reese

Sherry A. Reese

Helgin & Marashlian, LLc

The Commlaw Group

1483 Chain Bridge Road

Suite 301

MclLean, VA 22101

Office Tel: 703-714-1315

Office Fax: 703-714-1330

E-Mail: sar@CommLawGroup.com
Website: www.CommLawGroup.com

Pursuant to Treasury Regulations, any U.S. federal tax advice contained in this communication, unless otherwise stated, is
not intended and cannot be used for the purpose of avoiding tax-related penalties.

This message contains confidential information belonging to the sender, which is inte{cded to be l_egale p.r:vzleged 'Lmj
confidential and/or a purely private communication between the sender and the recipient(s). The mformaltzc?n containe
herein, including any attachments, is intended only for the use of the recipient(s). If you are not a named rec:pt_ent(.s), or an
employee or agent responsible for delivering it to a named recipient, you are aa’vzs_ed qnd p{aced on notice that any
disclosure, copying, distribution, the taking of any action or refraining from an action in reliance on the contem‘.}sl' or
information contained in this message and any attachment is strictly prohibited and may be legally actionable. If you _lafve
received this message or any portion of it in ervor, please immediately advise the sender by retwrn emai rz
sar@CommLawGroup.com, with a copy to mail@CommLawGroup.com and delete the message ana_’ any attachments an
destroy any hardcopies made by you or others. If you have forwarded this message or any portion of it to anothgr.or o;hersé
you must notify us immediately of their proper email or other addresses and you ar2 to notify them of the privileged an
confidential nature of this message and fo take action to delete the message and its attachments and fo destroy any
hardcopies. Thank you. :

5/13/2008
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