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Secretary
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Re: Notice of Ex Parte Communication in MB Docket No. 07-57

Dear Ms. Dortch:

In accordance with Section 1.1206 of the Commission's Rules, 47 C.F.R. § 1.1206, an
original and one copy of this letter and its attachment are being submitted to the Secretary's
Office, with copies to the Office of the Chairman and the Offices of each Commissioner. In
addition, a copy of this letter is being filed electronically for inclusion in the public record.

Please direct any questions concerning this matter to the undersigned.

Respectfully submitted,

Ch0JPao H)j~~/~
Charles H. Helein .
Counsel of Record for
U.S. Electronics, Inc.

Enclosures

cc: The Hon. Kevin Martin, Chairman
The Hon. Michael Copps, Commissioner



The Hon. Jonathan Adelstein, Commissioner
The Hon. Deborah Taylor Tate, Commissioner
The Hon. Robert McDowell, Commissioner

Michelle Carey - Senior Legal Advisor, Media Issues - Office ofthe Chairman
Rick Chessen - Senior Legal Advisor - Office ofCommissioner Copps
Rudy Brioche - Legal Advisorfor Media Issues - Office ofCommissioner Adelstein
Amy Blankenship - Legal Advisor - Office ofCommissioner Tate
Angela E. Giancarlo - Legal Advisor, Wireless & International Issues - Office of
Commissioner McDowell
Cristina Chou Pauze - Legal Advisor, Media Issues - Office ofCommissioner McDowell
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The CommLaw Group

HELEIN & MARASHLIAN, LLC
1483 Chain Bridge Road
Suite 301
McLean, Virginia 2210 1

Writer's Direct Dial Number
703-714-1301

May 19, 2008

VIA ECSF and EMAIL

The Hon. Kevin Martin, Chairman
The Hon. Michael Copps, Connnissioner
The Hon. Jonathan Adelstein, Connnissioner
The Hon. Deborah Taylor Tate, Commissioner
The Hon. Robert McDowell, Commissioner
Federal Connnunications Connnission
445 12'h Street, S.W.
Washington, D.C. 20554

Re: MB Docket No. 07-57

Dear Mr. Chairman and Commissioners:

Telephone: (703) 714-1300
Facsimile: (703) 714-1330

E-mail: mail@CommLawGroup.com
Website: www.CommLawGroup.com

Writer's E-mail Address
chh@commlawgroup.com

Attached is a copy of a Complaint under the Freedom of information Act (ForA) filed by
U.S. Electronics, Inc. ("USE") with the United States District Court for the District of Columbia
on May 14, 2008 seeking an order that the Commission disclose documents and information
about the conduct of the applicant companies and their executive and senior-level employees in
complying with Connnission rules and regulations. During the past several months, USE has
attempted to obtain these records by following the normal processes. The specific documents,
information and identities for which disclosure is sought relate to the failure of the applicant
companies to comply with the interoperability mandate, the technical specifications on FM
emissions for satellite radio receivers and construction of terrestrial repeaters at unauthorized
locations, as well as the identity of those executives and senior-level employees involved in such
conduct. Because the documents, information and identities of those involved are clearly in the
decisional path on the issues raised by the XM/Sirius Merger in MB Docket No. 07-57, ("Merger
Docket"), USE intends to seek expedited action by the court so that any documents, information
and identities ordered disclosed may become part of the record in the Merger Docket. Once in
the record, the Commission and the public will be able to evaluate their impact on the public
interest determinations that must be made on the Merger.



Should there be any questions, please contact the undersigned.

Respectfully submitted,
U.S. Electronics, Inc.

Enclosures

By th~Hi1Qo~~
Charles H. Helein
Counsel of Record

cc: Michelle Carey - Senior Legal Advisor, Media Issues - Office ofthe Chairman
Rick Chessen - Senior Legal Advisor - Office ofCommissioner Copps
Rudy Brioche - Legal Advisorfor Media Issues - Office ofCommissioner Adelstein
Amy Blankenship - Legal Advisor - Office ofCommissioner Tate

Angela E. Giancarlo - Legal Advisor, Wireless & International Issues - Office of
Commissioner McDowell
Cristina Chou Pauze - Legal Advisor, Media Issues - Office ofCommissioner McDowell
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

v.

Plaintiff,

Defendant.

U.S. ELECTRONICS, INC.
105 Madison Avenue
New York, NY 10016

Case No.: _

)
)
)
)
)

)
)
)

FEDERAL COMMUNICATIONS COMMISSION)
445 12th Street, S.W, )
Washington, DC 20554 )

)
)
)

COMPLAINT FOR INJUNCTIVE RELIEF FOR VIOLATION
OF THE FREEDOM OF INFORMATION ACT

Plaintiff U.S. Electronics, Inc., for its Complaint against the defendant, the Federal

Communications Commission, states as follows:

JURISDICTION AND VENUE

1. This is an action under the Freedom of Information Act ("FOIA"), 5 U.S.C. §

552, et seq., as amended, to require the disclosure of agency records requested and for other such

relief as the court deems appropriate.

2. This Court has both subject matter and personal jurisdiction over this action

pursuant to 5 U.S.C. §§ 552(a)(4)(B) and (a)(6)(E)(iii).

3. Venue lies in this district under 5 U.S.C. § 552(a)(4)(B).

PARTIES

4. Plaintiff U.S. Electronics, Inc. ("USE") has its principal place of business at 105



Madison Avenue, New York, NY 10016.

5. Defendant Federal Communications Commission ("FCC" or "Commission") is an

agency of the United States within the meaning of 5 U.S.C. § 552(£)(1) headquartered in the

District of Columbia.

6. The Commission has possession of and/or control over the records requested by

the USE in its FOIA Request and is a proper party under the FOIA, 5 U.S.c. §§ 552(a)(4)(B) and

552(£)(1 ).

STATEMENT OF FACTS

7. XM Satellite Radio Holdings Inc. ("XM") and Sirius Satellite Radio Inc. ("Sirius)

are the nation's only Satellite Digital Audio Radio Service (SDARS) licensees.

8. FCC granted XM and Sirius their respective SDARS licenses in 1997.

9. Each license expressly prohibited one licensee from acquiring or combining the

satellite radio spectrum of the other.

10. Each license was expressly conditioned on "their systems includ[ing] a receiver

that will permit end users to access all licensed SDARS systems that are operational or under

construction." (The "interoperability mandate").

11. On February 16, 2000, XM and Sirius entered into a Joint Development

Agreement to develop the receiver allowing end users to access all licensed SDARS systems that

are operational or under construction.

12. As part of the Joint Development Agreement, XM and Sirius exchanged their

respective proprietary information with each other.

13. On October 6, 2000, Sirius and XM filed a letter with the FCC announcing their

agreement to develop a unified standard for satellite radios and stated that inoperable chips
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capable of allowing end users to receive both XM's and Sirius' services would be produced in

volume by mid-2004.

14. According to Sirius' SEC S-4 filing at pp. 20-21 with the Securities and Exchange

Commission (SEC) in late 2002 and early 2003,· representatives of Sirius contacted

representatives of XM, and despite the FCC's restriction imposed on their licenses, engaged in

discussions about the possibility of a business combination between the two licensees.

15. These initial discussions ended without any agreement to further pursue the

possibility of combining Sirius' and XM's operations.

16. On January 28,2005, the Chief of the FCC's Satellite Division of its International

Bureau, Thomas S. Tcyz, wrote and asked the licensees to update the status of their efforts to

develop an interoperable radio receiver.

17. Responses to Mr. Tcyz's letter were due March 14,2005, yet as stated below EB

implausibly claims there are no responsive documents. See ~ 62 infra.

18. In early 2006, Sirius contacted XM once again, and renewed its proposal to

discuss "a variety of topics of interest to the two companies" including a merger with XM.

19. XM then informed· its board of directors of the possibility of merger discussions

with Sirius.

20. Over the next several months, XM and Sirius engaged experts to conduct the

necessary due diligence required in the exploration of a business combination with XM and

Sirius. Id.

21. On Febmary 19, 2007, XM and Sirius entered into an Agreement and Plan of

Merger ("Merger Agreement").
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22. Pursuant to this Merger Agreement, on March 20, 2007, Sirius and XM submitted

applications to the FCC seeking consent to transfer control of Commission licenses and

authorizations held by Sirius, XM, and their subsidiaries pursuant to Section 310(d) of the

Communications Act of 1934, as amended, and waiver of the restriction on combining their

licenses or alternatively a declaration that due to changed circumstances the restriction was no

longer operative.

23. XM's and Sirius' applications were docketed by the FCC in Applications of XM

Satellite Radio Holdings, Inc.. Transferor, and Sirius Satellite Radio Inc., Transferee, Consolidated

Applications for Authority to Transfer Control of XM Radio and Sirius Satellite Radio Inc., MB

Docket No. 07-57 (March 20,2007). (Hereinafter, "MB 07-57" or "Merger Docket").

24. Section 31 O(d) of the Communications Act requires the Commission to detennine

whether the public interest will be served or hanned by a grant of merger applications by

Commission licensees.

25. Section 31 Oed) of the Communications Act requires the Commission to detennine

whether the public interest will be served or harmed by a grant of XM's and Sirius' merger

applications in MB 07-57.

26. This Complaint arises out USE's FOIA requests for the disclosure of records and

infOimation about the Applicants' history of compliance with Commission mandates that are

directly relevant to the FCC's determination whether the public interest will be served or hanned

by a grant ofXM's and Sirius' merger applications in MB 07-57.

27. USE's FOIA requests cover a number of incidents involving the Applicants'.

history of compliance with Commission rules and orders.

28. USE's FOIA requests cover (l) the Applicants' history of compliance, vel non,

with the Commission's mandate that Sirius and XM develop an interoperable radio that can
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receive the signals of both SOARS licensees, (2) the Applicants' dealings with the Commission

in connection with inquiries from the Commission about whether Sirius' radios that contained

FM transmitters complied with applicable emissions limits, and (3) the Applicants' construction

of tenestrial repeaters at unauthorized locations.

29. USE's FOrA requests, if processed by the Commission in compliance with the

law, are calculated to provide documents that shed light on (I) whether the Applicants have been

cooperative and forthcoming in cOimection with enforcement of Commission regulations and

mandates including license conditions to which the Applicants agreed at the time their licenses

were granted; (2) if not, why; (3) who was responsible for the non-compliance; and (4) whether

different or better crafted conditions for approval of the merger are necessary or could be more

effectively enforced.

30. Ascertaining whether conditions may be. differently or better crafted and therefore

might be better enforced is squarely in the Commission's decisional path on the merger, as in

addition to USE, other parties of record have proposed conditions on the merger if approved.

31. The Commission cannot discharge its duty to ascertain whether the merger is in

the public interest, even if conditioned, without public disclosure of documents that will

illuminate how to craft meaningful and enforceable conditions.

ForA Request

32. On January 25, 2008, USE filed an FOlA request with the Commission pursuant

to 47 C.F.R. § 0.461, a copy of which is attached as Exhibit A.

33. USE also sought expedited action because "the documents and infonnation are

relevant to the record being made in MB Docket 07-57."

34. USE's ForA Request sought the production of the following documents:
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1. For the period January I, 2005 to date, each non-privileged, non-exempt
document relating to the "Petition for Declaratory Ruling to Clarify the Lack of
Enforcement and Implementation of the Interoperable Mandate, FCC Rule 47
CFR sec. 25.144(a)(3)(ii)" filed July 5, 2007 in MB Docket No. 07-57
("Petition") .

2. For the period 2005 to date, each non-privileged, non-exempt document relating
to each document relating to the certifications required of the Satellite Digital
Audio Radio Service (SOARS) operators "that their systems include a receiver
that will permit end users to access all licensed SOARS systems that are
operational or under construction." (See, Letter of Thomas S. Tcyz, Chief,
Satellite Division to Patrick Donnelly, Executive Vice President and General
Counsel, Sirius Satellite Radio, January 28, 2005, a web posted copy of which is
attached tor reference.)

3. For the period January 1, 2003 to date, each non-privileged, non-exempt
document relating to Interoperable Teclmologies, LLC.

***

5. For the period January 1, 2005 to date, each non-privileged, non-exempt
document relating to Sirius' and XM's compliance with the equipment
authorization rules governing emission limitations for satellite radio receivers,
including without limitation, those matters raised and considered in connection
with File No. EB-06-SE-250.

6. For the period January I, 2005 to date, each non-privileged, non-exempt
document relating to Sirius' and XM's compliance with the equipment
authorization rules governing emission limitations for satellite radio receivers.

7. For the period January I, 2006 to date, each non-privileged, non-exempt
document relating to XM's and Sirius' compliance with their respective
authorizations for terrestrial repeaters.

***

35. Upon receipt of USE's FOIA Request, the FCC assigned it FOIA Control Number

2008-190 (hereinafter referred to as "FOIA 2008-190").

36. On February 4, 2008, the Commission's Enforcement Bureau ("EB") denied

USE's request for expedited treatment claiming that no compelling need for such action had been

certified.
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37. The EB's ruling, attached at Exhibit B, defined a "compelling need" in part as

"when a requester is primarily engaged in disseminating infonnation, there is an urgency to

infonn the public concerning actual or alleged Federal Government activity."

38. The EB denied the request for expedited action ruling "we have detennined that

you have not fulfilled either requirement for expedited processing of your FOIA request." [d.

39. The EB did not address or explain why the relevancy of the documents and

infonnation to the record in MB Docket 07-57 did not qualify as infonnation that needed to be

disseminated due to the urgency to inform the public about the actual or alleged Federal

. Government activity of approving a merger. [d.

40. The EB did not address why the Applicants' qualifications and their record for

compliance with Commission rules and policies was not relevant to the Commission's

detennination whether to approve the Merger.

41. On February 25, 2007, the FCC sought a ten working day extension to respond to

FOIA 2008-190 pursuant to 5 U.S.c. §552(a)(6)(B)(i).

42. On March 6, 2008, the FCC requested an additional 10 business days to respond

to FOIA 2008-190.

43. USE did not consent to the March 6th request for another extension to respond to

FOIA 2008-190.

44. On February 14, 2008, pursuant to 47 C.F.R. § 0.461(d)(3), the Commission

asked XM and Sirius if they wished to supplement their previous requests for confidential

treatment of submissions they had made pursuant to an FOrA request by the National

Association of Broadcasters ("NAB") in 2007.
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45. On February 29, 2008, XM and Sirius submitted supplemental confidentiality

requests.

46. On March 5, 2008, USE responded to XM's and Sirius' supplemental

confidentiality requests by Letter from Charles H. HeIein, Esq. HeIein and Marashlian, LLC, to

Kathryn S. Bei1hot, Chief Spectrum Enforcement Division, Enforcement Bureau, attached as

Exhibit C.

47. On March 21, 2008, the EB granted in part and denied in part USE's requests for

the documents and information specified in FOIA 2008-190 by Letter from Karthryn S. Bei1hot,

Chief Spectrum Enforcement Division, Enforcement Bureau to Charles H. Helein, Esq., Helein

and Marashlian, LLC, attached as Exhibit D.

48. In partially denying USE's Request, the EB held that XM and Sirius demonstrated

that substantial competitive harm was likely to result from the release of the requested

information and therefore were exempt from disclosure pursuant to Exemptions 4 and 7 of the

FOIA, 5 U.S.C. § 552(b)(4) and (7).

Application For Review

49. Pursuant to Section 0.461(i)(2) of the Commission's Rules, on March 31, 2008,

USE filed an Application for Review of the EB's March 21,2008 decision to the extent it denied

USE's Request ("USE AFR ") attached as Exhibit E.

50. The EB's partial denial of USE's Request .fails to articulate any basis for

balancing the rights of the public and the need for the Commission to have the documents and

information in the record in the Merger Docket against the merger Applicants' claims for

confidentiality.
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51. The EB's partial denial of USE's Request fails to articulate any basis to reject the

fact that the relevancy of documents and infonnation to the merits of the merger and the public

interest issues raised defeats any interests XM and Sirius have in preventing disclosure.

52. The EB's partial denial fails to consider that public filings made with the SEC

undercut claims by Sirius and XM that they will be competitively hanned by the disclosure of

the requested documents and information to the extent such SEC filings contain information

similar to the infOlmation sought by USE in its FOIA requests.

53. For example, in Sirius' SEC 10-K filing made by Sirius on March 28, 2003 at pp.

7-8, it identified its consumer electronics manufacturers, the receiving devices for automobiles

available to its subscribers, the identity of its manufacturers and the retailers of the FM

modulated radios, the three-band radios and its price and cost factors.

54. The EB's citation to SEC filings by the Applicants as grounds for partially

granting USE's Request because the infonnation has been publicly disclosed by such filings

cannot be reconciled with its ignoring other SEC filings such as that cited in the preceding

paragraph in pmiially denying USE's Request based on claims of competitive hann.

55. In partially denying USE's Request, the EB ignores the facts that since February

2000, when XM and Sirius in their SEC filings designated each other as sole competitors in the

satellite radio market, nevetiheless worked together to develop a unified standard for satellite

radios to enable consumers to purchase one radio capable of receiving both Sirius and XM

Radio's services, they cross-licensed their intellectual property to each other. Id. at p. 7.

56. In partially denying USE's Request, the EB ignores the fact that XM and Sirius

have been engaged in merger discussions since early 2006 and exchanged each pmiy's detailed

infOlmation including trade secrets, and commercial and financial information to their direct
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competitor, i.e., each other.

57. In partially denying USE's Request, the EB has not addressed why disclosure of

documents and information on the Applicants' noncompliance with the interoperability mandate

sought by USE's Category 2 request should be denied under Exemption 7 (the "law

enforcement" exemption).

58. The EB assertion that no responsive documents were found on USE's Category I

request about the Commission's refusal to deal with the issue of interoperability despite being

specifically requested to do so begs the question of whether there are no "nonexempt or non

privileged" responsive documents or simply no documents.

59. USE's AFR also sought Commission review of the EB's conclusion that there

"are no responsive documents" to Categories I through 4 ofthe FOIA Request.

60. The EB's conclusion that there are "no responsive documents" begs the question

considering the following:

• Category 1 sought documents about the Petition for Declaratory Ruling on the meaning

of the interoperable radio mandate that was ordered handled as a "complaint," an unprecedented

or at least rare action that it would seem would require some documentation between

Commission offices to execute.

• Category 2 that sought documents about XM/Sirius' certifications about the

interoperable radio had attached a copy of an FCC letter dated January 28, 2005 raising an issue

about the thoroughness of the search of Commission records on this matter.

• Categories 3 and 4 asked about a company, that on information and belief has

something to do with the interoperability mandate, lnteroperable Technologies LLC. The EB's

response that there are no responsive documents in regard to this company is incomplete. It does
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not infonn USE that there are in fact no such documents in the FCC's records, versus there are

such documents but they are all considered exempt or privileged.

61. On infonnation and belief, Interoperable Technologies LLC is the company

fonned by XM and Sirius under their Joint Development Agreement they entered on February

16, 2000 to develop an interoperable radio as mandated by the Commission's condition imposed

on the grants of the licenses to each company.

62. If this is the case, it is implausible that the Commission would have no

documents, not even an email; regarding this aspect ofthe Applicants' supposed effort to address

the interoperability mandate after the Commission itself had made inquiries of the Applicants

about the status of those efforts. See ~~ 16-17, Supra.

63. Among others, 1 USE has urged the Commission to condition its approval on

requiring open access to the satellite radio network, i.e., to prevent the merged entity from

extending its control of the network services to the devices that are required by the public to

access those services.

64. The condition proposed would require the Applicants to make their proprietary

chipsets available on reasonable and nondiscriminatory terms to consumer electronics

manufacturers so that they could provide competitive choices in satellite radio receivers.

65. In order to craft meaningful, enforceable conditions that will ensure open access,

it is essential that the documents USE has requested and been denied access tQ, as well as the

1 Chainnan John Dingell of the House Energy & Commerce Committee and Chainnan Edward
Markey of the Subcommittee on the Internet and Telecommunications of the House Energy &
Commerce Committee wrote the Commission on May 1, 2008 urging adoption of such a
condition. Public Knowledge, the National Association of Telecommunications Officers and
Advisers, Media Access Project and New America Foundation, along with iBiquity and the HD
Radio Alliance have also supported the condition in the record before the Commission.
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documents USE has been granted access to but denied by the applications for review filed by

XM, Sirius and others, as identified below, be made part of the record in the Merger Docket.

66. The facts are that the Applicants have not provided an interoperable satellite radio

receiver despite this being a condition on the grants of their respective licenses since 1997.

67. Yet, the Applicants have never been questioned, much less held accountable for

the lack of producing an interoperable satellite radio receiver.

68. Documents shedding light on how and why this condition has not been enforced

or made effective are directly relevant to ensuring that any conditions attached to the

consolidation of the two SOARS licenses are not similarly nullified by the Applicants and are

successfully enforced by the Commission.

69. The Commission is obligated under Section 309 of the Communications Act to

detelmine whether the public interest will be served or harmed by a grant of the applications in

Merger Docket.

70. An applicant's compliance with Commission rules and law directly implicates the

public interest insofar as it illuminates whether it will implement a Commission authorization in

compliance with its tenns.

71. For example, as disclosed in the SEC 10-Q filing made by Sirius on November 8,

2006, and the SEC 10-Q filing made by XM on November 9,2006, in April 2006, Sirius and XM

received inquiries from the Commission as to whether the FM transmitters in their products

complied with the FCC's emissions and frequency rules.

72. Two years 'after the Commission's inquiries began, the companies continue to

report their non-compliance in their SEC filings.

73. In Sirius' 10-Q filing on May 12, 2008, page 34, Sirius reports-
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FCC Matters. In April 2006, we learned that XM Radio and two manufacturers of
SIRIUS radios had received inquiries from the FCC as to whether the FM transmitters in
their products complied with the FCC's emissions and frequency rnles. We promptly
began an internal review of the compliance of the FM transmitters in a number of our
radios. In June 2006, we learned that a third manufacturer of SIRIUS radios had received
an inquiry from the FCC as to whether the FM transmitters in its products complied with
the FCC's emissions and frequency rnies. In June 2006, we received a letter from the
FCC making similar inquiries. In July 2006, we responded to the letter from the FCC in
respect of the preliminary results of our review. In August 2006, we received a follow-up
letter of inquiry from the FCC and responded to the FCC's further inquiry. We continue
to cooperate with the FCC's inquiry.

During our internal review, we detennined that certain of our radios with FM transmitters
were not compliant with FCC rules.

In connection with our internal review, we discovered that certain SIRIUS personnel
requested manufacturers to produce SIRIUS radios that were not consistent with the
FCC's rnles. As a result of this review, we are taking significant steps to ensure that this
situation does not happen again, including the adoption of a compliance plan, approved
by our board of directors, to ensure that in the future our products comply with all
applicable FCC rnles.

74. In its SEC 10Q filing, May 12, 2008, page 55, XM reports,

FCC Receiver Matter-As we have previously disclosed, we have received mqumes
from, and responded to, the FCC regarding FM modulator wireless transmitters in various
XM radios not in compliance with pennissible emission limits ...We have been
submitting documents to the FCC and are in discussions with the FCC to resolve this
matter. We cannot predict at this time the extent of any further actions that we will need
to undertake or any financial obligations we may incur. There can be no assurance
regarding the ultimate outcome of this matter, or its significance to our business,
consolidated results of operations or financial position.

75. Sirius' violation of Commission rnles regarding construction and operation of its

telTestrial repeaters also continues to be reported.

76. In Sirius' same 10-Q filing of May 12, 2008, at page 34, Sirius reports-

In October 2006, we ceased operating 11 of our terrestrial repeaters which we discovered
had been operating at variance to the specifications and applied to the FCC for new
authority to resume operating these repeaters.

77. In XM's 10 Q for May 12,2008 at page 55, it is reported-

13



FCC Repeater Network Matter-In October 2006, we filed for both a 30-day Special
Temporary Authority CSTA") and a 180-day STA with respect to our terrestrial repeater
network, seeking authority to continue to operate our entire repeater network despite the
fact that the technical characteristics of certain repeaters, as built, differ from the
technical characteristics in the original STAs granted for our repeater network. These
differences include some repeaters not being built in the exact locations, or with the same
antenna heights, power levels, or antenna characteristics than set forth in the earlier
STAs ... We continue to communicate with the staff of the FCC regarding these matters.
In February 2007, we received a letter of inquiry from the FCC relating to these matters,
to which we have responded. This proceeding may result in the imposition of financial
penalties against us or adverse changes to our repeater network resulting from having
repeaters tumed off or otherwise modified in a manner that would reduce service quality
in the affected areas.

78. While XM and Sirius have acknowledged that the Commission's inquiry may

result in fines, additional license conditions or other FCC actions that could be detrimental to

their business, the activities and the participation of the individual executives and senior-level

employees involved in these violations have not been disclosed.

79. It is unquestionably relevant and important for the Commission, in its

consideration of the Merger Docket, to determine the roles played by the individual executives

and senior-level employees in these violations and, depending on the nature and extent oftheir

involvement, whether they may appropriately continue in their positions with these licensees.

80. Disclosure of the documents and infOimation sought by USE is therefore required

so that they may be made part of the record in the Merger Docket and cast additional light on

how to craft meaningful and enforceable conditions to protect the public interest as the

Commission is required by statute to do.

81. USE has argued consistently m its filings with the Commission that a merger

without conditions will result in XM and Sirius controlling not only the network, but also the

manufacturing and distribution of hardware which would in tum result in an increase in price,

decrease in service, decrease in choice, lack of innovation and poor quality of service.
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82. While Sirius has claimed that it does not physically manufacture, import, or

distribute radios themselves, it has been disclosed elsewhere that it has extensive control over

these processes

83. In its SEC 8K filing on April 29, 2008, P 2, Exhibit 10.33, Directed Electronics,

Inc. (DEI), Sirius' exclusive retail distributor, reported it had received from Sirius amendments

made by Sirius to the contract between DEI and Sirius to which DEI agreed to accept.

84. The terms of these contract amendments show that Sirius intends to and will

control who the manufacturer is, what is to be produced, decide at what price the product will be

sold, decide what warranty policy the distributor will adhere to, what inventory levels will be

kept and what the price of the product will be.

85. These telms demonstrate that post-merger, Sirius, as the surviving entity, intends

to control completely the public's access to the radio receivers needed to access the merged

entity's network services extending its exclusive control over the satellite radio spectrum and the

content of the services provided thereon to the vertical market, the satellite radio receivers.

Other Applications For Review

86. On April 4, 2008, Sirius filed an Application for Review of the EB's March 21,

2008 decision to the extent it granted USE's ForA Request.

87. On April 15, 2008, USE filed an Opposition to Sirius' AFR.

88. On April 4, 2008, executive and senior-level employees of Sirius, named as John

Does I and 2 filed their Application for Review to the EB' s March 21, 2008 decision to the

extent it granted USE's ForA Request.

89. On April 15, 2008, USE filed an Opposition to Sirius' John Does' AFR.

90. On April 4, 2008, XM and Four XM employees filed an Application for Review
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of the EB's March 21, 2008 decision to the extent it granted USE's FOIA Request

9 I, On April 8, 2008, USE filed its Opposition to XM's AFR,

92, The time limits under 5 U,S,C §552(a)(6)(A)(ii) for Commission action on each

party's filing of an AFR has expired,

93, The time limit on USE's AFR expired April 28, 2008.

94. The time limit on KRI's AFR expired May I, 2008.

95. The time limit on Sirius', XM's, Sirius John Does, and Four XM Employees

AFRs expired May 2, 2008.

NAB's FOIA Request

96. The National Association of Broadcasters ("NAB") in 2007 filed an FOIA request

(FOIA Control No. 2007-235) that sought many of the same documents and information USE's

FOIA Request seeks.

97. On June 18, 2007, in a Letter Ruling, the Enforcement Bureau granted in part and

denied in part the NAB FOIARequest

98. On June 29, 2007, Sirius filed an Application for Review of the EB's June 18,

2007 Letter Ruling which remains pending before the Commission without action.

99. On July 2,2007, XM filed an Application for Review of the EB's June 18, 2007

Letter Ruling which remains pending 'before the Commission without action.

100. On July 2, 2007, Four XM Employees filed an Application for Review of the

EB's June 18, 2007 Letter Ruling which remains pending before the Commission without action.

101, On or about July 2,2007, Three Unnamed Employees ofXM filed an Application

for Review of the EB's June 18, 2007 Letter Ruling which remains pending before the

Commission without action.
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102. As of the filing of this Complaint, the Applications for Review of the EB's June

18, 2007 Letter Ruling have been pending before the Commission for over 10 months without

action.

103. The documents and information that was sought a year ago by NAB and the

documents and infonnation sought by USE a little over three months ago concern Sirius' and

XM's compliance with the explicit condition imposed on the satellite radio licenses awarded to

them in 1997, viz., the requirement that their satellite radio "systems include a receiver that will

pennit end users to access all licensed SDARS systems that are operational or under

construction. "

104. The documents and information that was sought a year ago by NAB and the

documents and infonnation sought by USE a little over three months ago concern Sirius' and

XM's compliance with the technical requirements governing emission limitations explicitly set

forth in the Commission's equipment authorizations issued for XM's and Sirius' satellite radio

receivers.

105. The documents and infonnation that was sought a year ago by NAB and the

documents and infonnation sought by USE a little over three months ago concern Sirius' and

XM's compliance with the geographical parameters explicitly set fOlih in their licenses granted

for the placement ofterrestrial repeater stations.

106. The documents and infonnation sought by USE over three months ago seek the

identity of the individual executive and senior-level employees involved in the activities

described above.

107. The activities and the participation of the individual executive and senior-level

employees relate directly to XM's and Sirius' whether the operation of their respective satellite
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radio services can be conducted in accordance with the tenus and conditions of those licenses.

108. An applicant's compliance with Commission rules and law directly implicates the

public interest in whether it will implement a Commission authorization in compliance with its

tenns.

109. Disclosure of the documents and infonnation sought by USE is therefore required

so that they may be made part of the record in the Merger Docket.

110. Disclosure of the requested documents and infom1ation is extremely time

sensitive because action in the Merger Docket is repOlied to be imminent.

III. Because of its concerns over the tensions between the timing of disclosure of the

documents and infonnation and the timing of action in the Merger Docket, in a Letter from

Charles H. Helein, Counsel for USE to Laurence Schecker, Office of General Counsel, FCC,

May 5, 2008, attached as Exhibit F, it was pointed out that time for action on the Applications

for Review had expired and asked whether and when action might be taken by the Commission.

112. In an E-mail of May 9, 2008 Charles H. Helein Counsel for USE to Laurence

Schecker, Office of General Counsel, attached as Exhibit G, a second inquiry was made about

possible action on the Applications For Review.

113. These inquiries have not been responded to at this time.

114. The Commission, interested parties and the public in general need disclosure of

the infonnation requested in USE's FOIA Requests so it may be filed in the Merger Docket and

considered in regard to the Merger Applicants' qualifications as Commission licensees and their

willingness and ability to comply with Commission rules and policies.

115. The FOIA mandate that the Commission resolve appeals of its decisions within 20

working days, 5 U.S.C. § 552(a)(6)(A)(ii), has not been met.
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116. The Commission has not notified USE that it would need more than 20 working

days to resolve its Application for Review.

117. USE's Application for Review was constructively denied on April 28, 2008.

118. Sirius' Application For Review was constructively denied on May 2, 2008.

119. XM's and the 4 XM Employees' Application For Review was constructively

denied on May 2, 2008.

120. Sirius John Does' Application For Review was constructively denied on May 2,

2008.

121. The statutory 20 working day time frame for the Commission to resolve the

Applications for Review has expired.

122. Pursuant to 5 U.S.c. § 552 (a)(6)(C)(i), any person requesting records from any

agency shall be deemed to have exhausted his administrative remedies if the agency fails to

comply with the 20-day time limit for resolving appeals.

123. The Commission failed to comply with the 20 working day deadline and USE is

deemed to have exhausted its administrative remedies.

124. Having exhausted all administrative remedies, USE is entitled to obtain judicial

action on its FOIA Requests.

125. No further avenues of appeal are available within the Commission.

126. USE states that foregoing facts are true and correct to the best of its knowledge,

information and belief.

CAUSE OF ACTION
Violation of the Freedom of Information Act for

Wrongful Withholding of Agency Records

127. USE repeats and re-alleges paragraphs 1-122.
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128. The Commission has wrongfully withheld agency records requested by USE by

failing to comply with the statutory time limit for the processing of FOIA Requests and the

Application for Review.

129. USE has exhausted the applicable administrative remedies with respect to the

Commission's wrongful withholding of the requested records.

130. USE is entitled to injunctive relief with respect to the release and disclosure of the

requested records.

Demand for Relief

Wherefore, Plaintiff USE respectfully requests that this Court take expedited action and:

(1) order the immediate disclosure ofthe following documents:

Category I, Subject to (2) and (3) following, the Petition for Declaratory Ruling and each

internal document by which this Petition was referred to the EB to be processed as a fOlmal

complaint instead of a Petition for Declaratory Ruling, each document created to process this

Petition as a fonnal complaint, and each document or citation to Commission rule, order or

policy by which a Petition for Declaratory Ruling that authorizes such conversion and the

identity ofthe office and officer(s) within the Commission that authorized the conversion;

Category 2, the Commission's copy of the January 28, 2005 letter fi'om Mr. Tcyz to

Sirius and XM, Sirius and XM's responses of March 14,2005 and all other related documents;

Categories 5-8, all documents the EB has cleared for disclosure and all documents the EB

has withheld from disclosure.

(2) order the Commission to disclose whether the detennination that there are no

responsive documents is based on a detennination that such documents as do exist in these

categories are either exempt or privileged;
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(3) order the Commission to list the documents in Categories 1-4 that the Commission

has labeled exempt and/or privileged in reaching its determination that there are "no responsive

documents."

(4) declare that the Commission's refusal to disclose the documents requested by USE is

unlawful;

(5) declare that the Commission's conduct in failing to comply with the statutory time

frames for resolving appeals of FOIA requests is unlawful;

(6) award USE its costs and reasonable attomey's fees in this action as provided by 5

u.S.C. § 552(a)(4)(E);

(7) order the Commission to take such actions as are ordered herein on an expedited

basis;

(8) order the Commission not to act on the Merger until the documents and information

are disclosed and placed in the record of the Merger Docket and a reasonable time provided for

public comment after the documents and infonmation have been made part of the record; and

(9) grant such other relief as this Court may deem just and proper.

Respectfully submitted,

Dated: May 14, 2008
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DC Bar # 81281
Attorney for Plaintiff

Helein & Marashlian, LLC
1483 Chain Bridge Road, Suite 301
McLean, VA 22101
703-714-1300
703-714-1330 (fax)
chh@commlawgroup.com
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The CommLaw Group

HELElN &; MARASHLIAN, LLC
1483 Chain Bridge Road
Suite 301
McLean, Virginia 22101

Writer's Direct Dial Number
703-714-1301

Telephone: (703) 714-1300
Facsimile: (703) 714-1330

E-mail mail@CommlawGroup.com
Website: www.CoIl1II1LawGroup.com

Writer's E-mail Address
chh@commlawgroup.com

FREEDOM OF INFORMATION ACT REQUEST

January 25, 2008
E-mail: FOIA@fcc.gov
And
Surface mail:
FOIA Public Liaison
Federal Communications Commission
445 12th Street, S.W., Room l-A836
Washington, D.C. 20554

This FOIA request is made pursuant to 47 C.F.R. § 0.461 for the documents referenced
and/or described below. Certain Offices, Bureaus/Divisions of the Commission have been
specified based on the belief that these are the primary sources of the documents requested and to
provide as much direction as possible so that the furnishing of the documents may be
accomplished as quickly as possible. The need for these documents is extremely time sensitive
because of their importance to on-going consideration of the Commission on issues in ME
Docket No. 07-57.

Please take notice that this request is not limited solely to the documents that exist in the
Offices, Bureaus/Divisions specified, but includes all offices, bureaus/divisions of the
Commission that have or may have documents responsive to this request, whether such
documents in such other Offices, Bureau/Divisions are duplicative of those in the possession of
the specified Offices/Bureaus/Divisions or original to such other Offices/BureaulDivisions.
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Office of the Chairman, Office of Commissioners, Enforcement Bureau

1. For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to the "Petition for Declaratory Ruling to Clarify the Lack of Enforcement and
Implementation of the Interoperable Mandate, FCC Rule 47 CFR sec. 25.l44(a)(3)(ii)" filed July
5,2007 in MB Docket No. 07-57 ("Petition").

International Bureau, Satellite Division -

2. For the period 2005 to date, each non-privileged, non-exempt document relating to
each document relating to the certifications required of the Satellite Digital Audio Radio Service
(SDARS) operators "that their systems include a receiver that will permit end users to access all
licensed SDARS systems that are operational or under construction." (See, Letter of Thomas S.
Tcyz, Chief, Satellite Division to Patrick Donnelly, Executive Vice President and General
Counsel, Sirius Satellite Radio, January 28, 2005, a web posted copy of which is attached for
reference.)

International Bureau-

For the period January 1. 2003 to date, each non-privileged, non-exempt document
relating to -

3. Interoperable Technologies, LLC.

Office of Engineering and Technology -

For the period January 1. 2003 to date, each non-privileged, non-exempt document
relating to -

4. Interoperable Technologies, LLC.

Enforcement Bureau, Spectrum Enforcement Division - .

For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to -

5. Sirius' and XM's compliance with the equipment authorization rules governing
emission limitations for satellite radio receivers, including without limitation, those matters
raised and considered in connection with File No. EB-06-SE-250.

Office of Engineering and Technology -

For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to -
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6. Sirius' and XM's compliance with the equipment authorization rules governing
emission limitations for satellite radio receivers.

Enforcement Bureau, Spectrum Enforcement Division -

For the period January 1, 2006 to date, each non-privileged, non-exempt document
relating to -

7. XM's and Sirius' compliance with their respective authorizations for terrestrial
repeaters.

International Bureau, Satellite Division -

For the period January I, 2006 to date, each non-privileged, non-exempt document
relating to -

8. XM's and Sirius' compliance with their respective authorizations for terrestrial
repeaters.

Definitions

For purposes of this request, "document" as used herein means documents supplied by
applicants, respondents, or other non-Commission employees to the Commission, its Bureaus
and/or their Divisions and the staffs of same, including without limitation, electronic records of
any nature, anything reduced to tangible physical form, including, but not limited to, all emails,
email attachments, text messages, records, papers and books, transcriptions, pictures, drawings
or diagrams of every nature, whether transcribed by hand or by some mechanical, electronic,
photographic or other means, as well as sound reproductions of oral statements or conversations
by whatever means made, whether in the actual or constructive possession or under control or
not, relating, evidencing, constituting or pertaining in any way to the subject matters in
connection with which it is used and includes originals, all file copies, all other copies, no matter
how prepared, and all drafts prepared in connections with such writing, whether used or not,
including by way of illustration and not by way of limitation, the following: emails, email
attachments, text messages, books, records, contracts, agreements, memoranda, correspondence,
bulletins, circulars, forms, pamphlets, notices, statements, journals, postcards, letters, telegrams,
reports, photostats, microfilm, and maps. If a writing and/or document differ in any way from
another document including, by way of illustration and not by way of limitation, any postscripts,
notation, change or addendum, it shall be considered a separate document.

For purposes of this request, "relating to" means connected with, evidencing,
constituting, regarding, discussing, referring to, with respect to, concerning, purporting,
consisting of; embodying, establishing, comprising, commenting on, mentioning, responding to,
Showing, describing, analyzing, reflecting, indicating, presenting, or in any way pertaining to the
specified matter.

The maximum search fee at this time is $1,000.00.
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Expedited response is requested as the documents and information are relevant to the
record being made in MB Docket No. 07-57.

Please identify the privilege and/or exemption relied on, if any, to withhold any
document and identify by name or description and the office, BureaulDivision and staffperson in
whose possession such document resides.

Should any questions arise, kindly contact the under .

Charles H. Hel i
Counsel ofRecord
U.S. Electronics, Inc.
MB Docket No. 07-57
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[pAGE I]

Federal Communications Commission
Washington. DC

January 28. 2005

Mr. Patrick L. Donnelly
Executive Vice President and General Counsel
SIRIUS Satellite Radio
1221 Avenue off the Americas
New York, NY 10020

File Nos: lB Docket No. 95-91; SAT-MOD-20040212-00017;

Dear Mr. Donnelly:

As an alternative to the Conunission mandating standards for receivers used in providing
Satellite Digital Audio Radio Service (SDARS). SDARS operators are to certify to the
Commission that their systems include a receiver that will pennit end users to access all
licensed 3DARS systems that are operational or under construction.1 The Commission
authorized Sirius Satellite Radio Inc. (Sirius) in 1997 to provide SDARS in the United
States subject to such a certification.2 The authorization of the other SDARS licensee.
XM Radio Inc. (XM Radio), is subject to an identical certification requirement.3

In our recent authorization ofXM"Radio for the launch and operation of
replacement satellites,4 we noted that Sirius and XM Radio have on file a letter dated
October 6. 2000, in which the two SDARS licensees announced an agreement to develop
a unified standard for satellite radios, and stated their anticipation that interoperable chips
capable of receiving both services would be produced in volume in mid-2004.5 The two
licensees also stated their agreement to introduce interim interoperable radios. prior to the
introduction offully-interoperable chipsets. that would include a common wiring harness,

[PAGE 2]

head unit, antenna, and an interchangeable trunk-mounted box containing processing
elements for both company's signals.6

In order to reflect more accurately the status of SDARS licensees' efforts in developing
interoperable receivers. we are requesting that Sirius and XM Radio file an update to the
October 6.2000 Letter in pending proceedings where interoperable receivers are an issue.
Although the COmmission is cognizant of the differences between the two SDARS
licensees' transmission technologies that initially affected the ability to develop receiver
interoperability,7 it is not clear. given the passage oftime, that these differences still
exist.
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For this reason, we request that Sirius submit to the Satellite Division, within 45 days
from the date of this letter, the status of Sirius' efforts to develop an interoperable
receiver and its time frame for making such an interoperable receiver available to the
public.8

Please contact JoAnn Lucanik, (202) 418-0873, or Stephen Duall, (202) 418-1103, ofmy
staff ifyou have any questions regarding this letter.

Sincerely,

Thomas S. Tcyz
Chief
Satellite Division

cc: Carl R. Frank
Counsel
Wiley Rein & Fielding LP
1776 K Street, NW
Washington, DC 20006
(202) 719-7049 (Fax)

[footnotes for page I]

I Establishment ofRules and Policies for the Digital Audio Radio Satellite Service in the
2310-2360 MHz Frequency Band, ....

2 Satellite CD Radio. Inc., Order and Authorization, 13 FCC Red 7971, 7995 (para. 57)
(lnt'l Bur. 1997) ( 1997 Sirius Authorization Order) ("IS FURTHER ORDERED that this
authorization is subject to certification by [Sirius] that its final receiver design is
interoperable with respect to the [XM Radio Inc.rs Satellite Digital Audio Radio Service
system final receiver design n).

3 American Mobile Radio Corporation, Order and Authorization, 13 FCC Red 8829,
8851 (para 54) (Int'l Bur. 1997).

4 XM Radio Inc., Order and Authorization, DA 05-180 (Int'l Bur. Sat Div, reI. Jan. 26,
2005}

5 Letter from John R. Wormington. XM Radio Inc., and Robert D. Briskman. Sirius
Satellite Radio Inc., to Magalie Roman Salas, FCC, dated Oct. 6,2000 (October 6
Letter).

[footnotes for page 2]

6 October 6 Letter at 4.
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7 1997 Sirius Authorization Order, 13 FCC Red at 7990 (para. 42).

8 We have also separately instruetedXM Radio to file such a status report within the
same time period.

[end ofletter]
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Federal Communications Commission
Washington, D.C. 20554

February 4, 2008

Charles H. Helein, Esq.
Helein & Marashlian, LLC
Counsel of Record
U.S. Electronics, Inc.
1483 Chain Bridge Road
Suite 301
McLean, Virginia 22101

In Re: FOIA Control No. 2008-190

Dear Mr. Helein:

This is in reference to your Freedom ofInformation Act (FOIA) request dated
January 25, 2008, for copies of various documents pertaining to a Commission
proceeding (MB Docket No. 07-57) involving Sirius Satellite Radio Inc., and XM
Satellite R~dio Inc. (See enclosed copy.)

You have asked for expedited processing of your FOIA request. Pursuant to
Section 0.461(h)(2) of the Commission's rules, 47 C.F.R. § 0.461(h)(2), expedited
processing shall be granted to a requester "demonstrating a compelling need that is
certified by the requester to be true and correct to the best of his or her knowledge and
belief." A compelling need means either (I) that failure to obtain the requested records
on an expedited basis could reasonably be expected to pose an imminent threat to the life
or physical safety of an individual; or (2) when a requester is primarily engaged in
disseminating information, there is an urgency to inform the public concerning actual or
alleged Federal Government activity.

After reviewing your request, we have determined that you have not fulfilled
either requirement for expedited processing of your FOIA request. Accordingly, your
request for expedited treatment is denied. You may file an application for review of this
decision with the Commission's Office of General Counsel within five working days of
the date of this letter. (See 47 C.F.R. § 0.461(h)(4)(ii).)



Charles H. Helein, Esq.

This action is taken under delegated authority pursuant to Sections 0.111 and
0.311 of the Commission's rules, 47 C.F.R. §§ 0.111 and 0.311.

Sincerely,

cS:~
Deputy Chief, Enforcement Bureau
Federal Communications Commission

cc: Scott Blake Harris, Esq.
Robert L. Pettit, Esq.
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FREEDOM OF INFORMATION ACT REQUEST

HELEIN &; MARAsHUAN, LLC
1483 Chain Bridge Road
Suite 301
MClean, Virginia 22101

Writer's Direct Dial Number
703-714-1301

E-mail: FOIA@fcc.gov
And
Surface mail:
FOrA Public Liaison
Federal Communications Commission
445 12th Street, S.W., Room l-A836
Washington, D.C. 20554

January 25, 2008

Telephone: (703) 714-1300
Facsimile: (703) 714-1330

E-mail: mail@CommlawGroup.com
Website: www.ConunlawGroup.com

Wriler'. E-mail Address
chh@commlawgroup.com

<'>
a

~ -;1Z = 0-; ==::r:J J>C) '-, >- n

N
:z: C)

N :z:

8 CJ1
-;
;;U
0

U
,
(/)- .. :;;!

.~ +='
-...
".r::

This FOIA request is made pilrsuant to 47 C.F.R. § 0.461 for the documents referenced
and/or described below. Certain Offices, Bureaus/Divisions of the Conunission have been
specified based on the belief that these are the primary sources of the documents requested and to
provide as much direction as possible so tbat the furnishing of the documents may be
accomplished as quickly as possible. The need for these documents is extremely time sensitive
because of their importance to on-going consideration of the Commission on issues in MB
Docket No. 07-57.

Please take notice that this request is not limited solely to the documents that exist in the
Offices, BureauslDivisions specified, but includes all offices,. bureaus/divisions of the
Commission that have or may have documents responsive' to this request, whether such
documents in such other Offices, BureaulDivisions are duplicative of those in the possession of
the specified OfficeslBureauslDivisions or original to such other OfficeslBureau/Divisions.



Office of the Chairman, Office of Commissioners, Enforcement Bureau

1. For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to the "Petition for Declaratory Ruling to Clarify the Lack of Enforcement and
Implementation of the Interoperable Mandate, FCC Rule 47 CPR sec. 25.144(a)(3)(ii)" filed July
5,2007 in MB Docket No. 07-57 ("Petition").

International Bureau, SateIUte Division -

2. For the period 2005 to date, each non-privileged, non-exempt document relating to
each document relating to the certifications required of the Satellite Digital Audio Radio Service
(SDARS) operators "that their systems include a receiver that Will pennit end users to access all
licensed SDARS systems that are operational or under construction." (See, Letter of Thomas S.
Tcyz, Chief, Satellite Division to Patrick Donnelly, Executive Vice President and General
Counsel, Sirius Satellite Radio, January 28, 2005, a web posted copy of which is attached for
reference.)

International Bureau-

For the period January 1. 2003 to date, each non-privileged, non-exempt document
relating to -

3. Interoperable Technologies, LLC.

Office of EngIneering and Technology -

For the period January 1, 2003 to date, each non-privileged, non-exempt document
relating to -

4. Interoperable Technologies, LLC.

Enforcement Bm'eau, Spectrum Enforcement Division - .

For the period January I, 2005 to. date, each non-privileged, non-exempt document
relating to -

5. Sirius' and XM's compliance with the equipment authorization rules governing
emission limitations for satellite radio receivers, including without limitation, those matters
raised and considered in connection with File No. EB-06-SE-250.

Office of Engineering and Technology -

For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to -
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6. Sirius" and XM's compliance with the equipment authorization rules governing
emission limitations for satellite radio receivers.

'Enforcement Bureau, Spectrum Enforcement Division -

For the period January 1, 2006 to <!ate, each non-privileged, non-exempt document
relating to -

7. XM's and Sirius' compliance with their respective authorizations for terrestrial
repeaters.

International Bureau, Satellite Division -

For the period January 1, 2006 to date, each non-privileged, non-exempt document
relating to -

8. XM's and Sirius' compliance with their respective autliorlzations for terrestrial
repeaters.

Definitions

For purposes of this request, "document" as used herein means documents supplied by
applicants, respondents, or other non-Commission employees to the Commission, its Bureaus
and/or their Divisions and the staffs of same, including without limitation, electronic records of
any nature, anything reduced to tangible physical form, including, but not limited to, all emails,
email attachments,. text messages, records, papers ll1ld books, transcriptions, pictures, drawings
or diagrams of every nature, whether transcribed by hand or by some mechanical, electronic,
photographic or other means, as well as sound reproductions of oral statements or conversations
by whatever means made, whether in the actual or constructive possession or 1.lUder control or
not, relating, evidencing, constituting or pertaining in any way to the subject matters in
co1l1lection with which it is used and includes originals, all file copies, all other copies, no matter

.how prepared, and all drafts prepared in connections with such writing, whether used or not,
including by way of illustration and not by way of limitation, the following: emails, email
attachments, text messages, books, records, contracts, agreements, memoranda, correspondence,
bulletins, circulars, forms, pamphlets, notices, statements, journals, postcards, letters, telegrams,
reports, photostats, microfilm, and maps. If a writing and/or document differ in any way from
another document including, by way of illustration and not by way of limitation, any postscripts,
notation, change or addendum, it shall be considered a separate document.

For purposes of this request, "relating to" means connected with, evidencing,
constituting, regarding, discussing, referring to, with respect to, concerning, purpolting,
consisting ot; embodying, establishing, comprising, commenting on, mentioning, responding to,
showing, describing, analyzing, reflecting, indicating, presenting, or in any way pertaining to the
specified matter.

The maximum search fee at this time is $1,000.00.
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Expedited response is requested as the documents and infonnation are relevant to the
record being made in ME Docket No. 07-57.

Please identuy !he privilege and/or exemption relied on, if any, to withhold any
document and identity by name or description and the office, BureaulDivision and staffperson in
whose pOssession such document resides.

Should any questions arise, kindly contact the under .
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[pAGE I]

Federal Communications Cominission
Washington, DC

January 28,2005

Mr. Patrick L. Donnelly
Executive Vice President and General Counsel
SIRIUS Satellite Radio
1221 Avenue off the Americas
New York, NY 10020

File Nos: IB Docket No, 95-91; SAT-MOD-20040212-00017;

DearMr, Donnelly:

As an alternative to the Commission mandating standards for receivers used in providing
SatelliteDigital Audio Radio Service (SDARS), SDARS operators are to certify to the
Commission that their systems include a receiver that will pennit end users to access all
licensed SOARS systems that are operational or under construction,1 The Commission
authorized Sirius Satellite Radio Inc. (Sirius) in 1997 to provide SOARS in the United
States subject to such a certification.2 The auiliorization ofilie oilier SOARS liceusee,
XM Radio Inc, (XM Radio), is subject to an identical certification requirement>

In our recent anthorization ofXM'Radio for the launch and operation of
replacement satellites,4 we noted iliat Sirius and XM Radio have on file a letter dated
October 6, 2000, in which ilie two SDARS licensees announced an agreement to develop
a unified standard for satellite radios, and stated their anticipation that interoperable chips
c,apable of receiving both servioes would be produced in volume in mid-2004,S The two
lIcensees also stated their agreement to introduce interim interoperable radios, prior to the
introduction offully-interoperable chipsets, iliat would include a common wiring harness,

[PAGE 2]

head unit, antenna, and an interchangeable trunk-mounted box containing processing
elements for both companis signals.6

In order to reflect more accurately the status of SDARS licensees' efforts in developing
interoperable receivers, we are requestingiliat Sirius and XM Radio file an update to the
October 6, 2000 Letter in pending proceedings where interoperable receivers are an issue.
Although the CQIDllIission is cognizant ofthe differences between the two SDARS
licensees' transmission technologies that initially affected the ability to develop receiver
interoperability,7 it is not clear, given the passage oftime, that these differences still
exist,
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For this reason, we request that Sirius submit to the Satellite Division, within 45 days
from the date ofthis letter, the status ofSiriui;' efforts to develop an interoperable
receiver and its time frame for making such an interoperable receiver available to the
public.8

'Please contact JoAnn Lucanik, (202) 418-0873, or Stephen Duall, (202) 418-1103, ofmy
staff if you have any questions regarding this letter.

Sincerely,

Thomas S. Tcyz
Chief
Satellite Division

cc: Carl R. Frank
Counsel
Wiley Rein & Fielding LP
1776 K Street, NW
Washington, DC 20006
(202) 719-7049 (Fax)

[footnotes for page 1]

1 Establishment ofRules and Policies for the Digital Audio Radio Satellite Service tn the
2310-2360 MHz Frequency Band, ....

2 Satellite CD Radio. Inc., Order and Authorization, 13 FCC Red 7971, 7995 (para. 57)
(Int'l Bur. 1997) ( 1997 Sirius Authorization Order) ("IS FURTHER ORDERED that this
authorization is subject to certification by (Sirius] that its final receiver design is
interoperableWith respect to the [XlVI Radio Inc.]'s Satellite Digital Audio Radio Service
system final receiver design.").

3 AmericanMobile Radio Co:rporation, Order and Authorization, 13 FCC Rcd 8829,
8851 (para 54) (Int'l Bur. 1997).

4 XM Radio Inc., Order and Authorization, DA 05-180 (Infl Bur. Sat. Div, reI. Jan. 26,
2005)

5 Letter from John R. Wonnington. XM Radio Inc., and Robert D. Briskman. Sirius
Satellite Radio Inc., to Magalie Roman Salas, FCC, dated Oct. 6, 2000 (October 6
Letter).

[footnotes for page 2]

6 October 6 Letter at 4.
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7 J997 Sirius Authorization Order, J3 FCC Red at 7990 (para. 42).

8 We have also separately instructed XM Radio to file such a status report within thesame time period.

[end ofJetter]
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The OmmLaw Group

HELElN &: MARASHLIAN, LLC
1483 Chain Bridge Road
Suite 301
McLean, Virginia 22101

Writer's Direct Dial Number
703-714-1301

March 5, 2008

Telephone: (703) 714-1300
Facsimile: (703) 714-1330

E-mail: rnail@CommLawGroup.com
Website: www.CommLawGroup.com

Writer's E~mailAddress
chh@cornmlawgroUp.COffi

VIA U.S. MAIL AND FACSIMILE
Fax: 202-418-7290

Ms. Karen Mercer
FCC Enforcement Bureau
Spectrum Enforcement Division
Room3-A325
445 12th Street, S.W.
Washington, D.C. 20554

Re: FOIA Control No. 2008-190

Dear Ms. Mercer:

U.S. Electronics, Inc. ("USE") hereby submits its comments and opposition to the
responses submitted on February 29, 2008 by Sitius Satellite Radio, Inc. ("Sirius"), XM Radio
Inc. ("XM") and "Three Unnamed Employees of XM Radio Inc." ("XM Employees")
(Collectively, the "Respondents") to the letters of Kathryn S. Berthot dated February 14, 2008
seeking the positions of the Respondents on the Freedom of Information Request submitted by
USE on January 25, 2008 ("USE's FOIA Request").

Respondents raise a number of objections to the granting of USE's FOIA Request. As
shown herein, the Respondents' objections are without merit.

Although Respondents provide citations to decisions justifying denials of other ForA
requests, those decisions are inapposite to USE's FOIA Request. The decisions are a collection
of legal truisms without any relevance to the facts underlying and justifying USE's ForA
Request. In general, those decisions involve risks that disclosure would result in competitive
harms, would discourage voluntaty disclosures to the Commission, and would violate the
expectation to and rights of privacy of individuals. None of these risks is applicable USE's
ForA Request.
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The information sought by USE vitally affects the qualifications of the Applicants to be
licensees of public spectrum; and in particular, is directly relevant to the justification or lack
thereof for the extraordinary relief the Applicants seek for the consolidation of their licenses - a
step that has been expressly prohibited by the Commission for over the past decade. The
information being sought also inherently affects the public interest in the enforcement of the
Commission's statutory responsibilities as well as its rules and policies.

The Respondents' claim to confidentiality based on competitive concerns is disingenuous
because the facts regarding interoperability, violations of emission standards and violations of
authorized locations for stting terrestrial repeaters are in no way competitively meaningful to
what they characterize as their "other audio entertainment competitors." It is equally
disingenuous for the Respondents to assert confidentiality for the manufacturing entities
(Wistron and KRI) in regard to which they have no standing to interpose any objections. Nor are
any of the individuals (the XM Employees) entitled to an expectation of privacy for revealing
what they know and to what extent they participated in violations of Commission rules. For the
same reasons, it is disingenuous to argue that disclosure of information and activities that relate
to and may be proof of violations of Commission rules would retard the voluntary submission of
information to the Commission. The Commission has ample compulsory means to obtain such
information that would not be submitted voluntarily.

As for the defense that Commission investigations are allegedly involved, the
Commission began its investigation into violations of the emission standards and the mis-siting
of repeaters almost two years ago. An on-going enforcement action, if any, during which the
Applicants requested their extraordinary relief from the bar against consolidation of their
licenses, should not perpetually bar disclosure of information important to the public interest. In
addition, the Commission apparently has never investigated the Applicants' non-compliance
with the interoperability mandate.

Ignoring all of these critical facts, the Applicants cite the action taken in regard to a
. similar FOIA request made months ago by the NAB. The Enforcement Bureau granted NAB's
request in part only to have disclosure blocked by the Applicants' Applications for Review of the
Bureau's decision. Inexplicably, no action on those Applications for Review has been taken
despite their pendency for over 9 months. Nor has any explanation been provided as to how such
a delay complies with the timetable imposed by the FOIA on the agency's duty to respond to
FOIA requests. In this connection, the Commission should take official notice that Congress has
passed and the President has recently signed into law "The OPEN Government Act of 2007"
(Pub. L. No. 110-75) that, among other things, tightens the time limits for agencies to act on
FOIA requests.

In conclusion, the generalized concerns offered by Respondents cannot and do not
outweigh the reality that by asking the Commission for permission to merge, they have squarely
put these compliance issues in contention, and have made the materials they submitted
indispensable to the public comment process. The Commission should grant USE's FOIA
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Request and allow the requested infonnation into the record for consideration of its impact on
the public interests affected by the proposed merger.

Respectfully submitted,
u.s. Electronics, Inc.

Cc:
Office of the Chairman
Offices of the Commissioners

Robert L. Pettit
Joshua S. Turner
Wiley Rein LLP
Counsel for Sirius Satellite Radio Inc.

Scott Blake Harris
Harris, Wiltshire & Grannis LLP
Counsel for XM Radio Inc.

By ch~ H.
Charles H. Helein
Counsel of Record

Dimple Gupa
Covington & Burling LLP
Counsel for Three Unnamed Employees ofXM Radio, Inc.

Office of General Counsel
Matthew Barry
General Counsel
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,
VIA CERTlFlED M.AIJJ
RETURN RErnll'TREioUEs~
AND FACSIMILE AT (703) 714-1330

Charles H. Helein, Esq.
Helein & MarashlJ;m, LL¢
Counsel ofRecord
U.S. Elemromcs, Inc. .
1483 Chain Bri4ge Road·
Suite 301
McLean, Virginia 221011 .

Re; F~IAControl No. 200lH90 - Sirius J{ecords

-·_·~MRR.21.2008 5:06PM
FCC EB 202 418 7290

I

Feqeral CommlWications Commission
Washington, D.C. 20554

Marth 21, 2008

HO.625 P.2/20 I
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For administratire convenience, we are ll'dclressing your FOIA reqllest separlltely

;vith respect to Sirius ~d XM. This letter de41s With the portion ofyour FOIA reque,t
relatilig to Sirius. Y09.~OIA request seeks documents which are lbe subject ofpending
requem for contidenti~ty from Sirius pursuant to FOIA Exemptions 4 and 7{A), We
llCCOrmngly 5erve~ Yo1# FOIA request on Sirius IlllCl r:ve it an opportunity to provide
~ditional support fOr its requests for oonfidentiality. Sirius submitted :> supplemen.ti1l
coPiidentWityreque~ on February 29. 2008,1 On Match S, 2008, USE submitted a

1See 47 C.F.R. § 0.40l(d)(~). See also Letter from~ S. Berthot, Chief, Specllllm Enforcement
DiVision, Enf'oreeJnent BureJU!, to Robert L. PeI;it, Esq., Wile)' Rein LLP (Fabl\latY 14. ~OOS), .

• See Latter from ~b<:rl L,/Petlit, ESq~ Wil~y Ram LlJ'. to Ka1Jlrrn S. Bertho. Chief, Spac~m
Enfbrument DiVision, BDfprcemen~ B1l\'&llu (FebMrY 29. 200S) (''FebtUal'Y 29, 2008, lettel").
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2Chat:les H. Helein, Esq. :

I ,
response to the FebnJary$, 2008, supplell1entafconfidentiality reques1: filed by Sirius?
On March 12, 2008, Siri~ ~bmitted aresponse,to USB's February 29, :1.008, ~ponse,4

I ;.
Most of j:he req1jes~d doCUIllellts that Wt; have located were also the subject of II

prior FOIA request, FOIAj ControlNo. 2007-235. We ruled 1.lP0nthat FOIA request Jmd
the associlltecl confidentiajity requests on~lJD,e l~, 2007.s ~irius IlIgues that we Should .
withhold some ofthe Il.1llterlals we decided to release inilie June 18,2007 ruling pending
~olution of its ap~lica!i~n for review ofthat rufng,6 We disagree. We,will not
Wlthhold any lll4terials folul4 to be non-el>ernpt II! our Jllnlll8, 2007, rnlmg. OfCOurse,
we will not f11rnish any llJI1terials whose felease lis being contested until after a :final
roling. Similarly, to the e,'xtent that USE is seeijqg any materials found to be exempt
from di$closlll'e in our JUJjle 18, 2007, rollng, w~ will not release such materials in the
absence ofa final mling !Jequirin~ their release. ' Aceonlhlgly, the determinations and
analysis below closely fo)low'the determinatioris and analysi:l in our June 18, 2007
ruling.. ,

I
Category 1. catflgory I ofyolJr FOIA reql-lest seeks doc1jll1ents provi4edby

sources outside the ComJbissi~n rell\1ing to the petition filed July S, 2007, inMB Docket
No. 07-57. Tlwe are no !docurnents responsive' to this part I,lfyour request.',, ,

. Category 2. Cat~gory 2 OfYOllI FOIA request seeks doCUlnems provided by .
sources outside the Co4rinission relating to the certifleatiol1,'l required ofSPAR/j
operators "that their sys~ include a receiver. that will permit end users to access all
licensed SDARS systeml: that are operational or under constnwtion." There are no
doc=ts rellPonsive t~ this part ofyour fllquest.8

i .

Catej1;ories3 an~ 4. Categories 3 and iI ofyour FOrA request seek documents
provided by sources oU~ide the Commission relating to Interoperable Technologies,
LLC. There are 110doc~ responsive to ~s pilit ofyour request,9

i i
'-s-e-eLett--er-fro-Ill-.C-h-ar-les-H!-i~ E!;'l., Heleil1 & JT2h~an, Ltc, to KaI1u'YJt S.13erthot, Chief,

.Spectrum Enforcomen; Divi.jion, Enl'on1elllent BlU'eaIl (:March S, 2008).
i

4 See Letter from Robell1. P,<!ltit, ll'sq., Wiley l'-eln LLP. tp J:illhryn S. Borthot, Chie' Spectrum
Enforcement Division, Enfol"'OIrIllIll' BllIel\U (Marc\11~ 2008), .
• Letter from Katluyn S. Be$ot, Chief, Spectrum llnfurcementDivaion, Boforeem_atB\jre1lll, to Rober<;
1.1'etlit, ~q., wiley Rain LlLr (June 18, 2001) ("1_,18, 2007 ruling"), application!or r""lew pending.

I •

• February 29, 2008, letter at 6.

1 Siri1J,!l has submilledc~ qoc\lltlenja tlW maybe respollllive tp USB'e FOIA~ in Mil DQcI\et No.
0,-57 purSllant to protml,,~ 0'4e". We note!hatUSE. 1la:l accep to theee doOUlllell/$ Pll'~anl to tlte
proteotive otde,e and theref?," a'e OOIl$Il'Iling USS'. FpIA request l10t to request tlIe:le llOomnent9,

'S.e0.7. .
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Charles H. Helem, Esq, : 3
I

. I '
Categories 5, 6, 7i and 8. Categories 5, 6,7 and 8ofyour FOJA request seek

40cuments provided by squrces outside the Commis:non relating to Slrlus's compliauve
with the equipment authoj:b:ationrules governing emission limitatiollS for satellite
reecivers, "incll.l4ing witliout linlitation those IMtters an" considered in connection with
File No. EB·06-SE·250";/and Sirius' compliance with its authorizations for terrestrial
j'epeaters. We have 10cat/l4 the following documents that are responsive to these pllrtS of
your request: responses fu Letters oflnqWy sllbmitte4lly Sirius totaling3,784 pages
("LOI RespollSes"); apprbltimately 83 pages ofdocuments pertaining to settlement
negotiations between theL&r0rcementBmeau and Sirius; apptoximlltely 210 pages of
documents pertllining to ~irius' proposed technicll1 solutions and comptehellSive
compliance plan; appr~'ately 157 pages oftest reports submitted by Sirius in
conjunction with eqmp t authorization appUCIljions for satellite rac!io receivers and the
accompenying trl\llsnll e·mails; and approximately 52 pages ofinterference
.complaints. As eXPlain~belOW' we are relealfing approximately 97 pages ofLOr
Responses, some with r 'OIl/l, and are withholding approximately 3,687 pages of the
LOr Responses. We ale withholding the settlement docmnents and the documeots
p.ertailling to Sirius' projposed technical solutious ap,d comprehensive compliance p~.
We are releasing the tes~ reports and the accompanying transmittal e-rnails. We are Illso
releasing the interferenc~ complaints, some with redactions.

I
I

. Sirius a;lked~' to withholdits Lor Responses in their llIlt1rety un4er FOIA
.Exemption 7(A). FO Exempu.on 7(A), 5U.S.C. § 552(b)(7)(A), applies to "records or
infolination compile<! f, r law e.nforcement purposes.... to the ex:tent th4t the ptQdU01ion
of such law enforc:emet¢ IeCore\s Or i.nfonnation '" CQuld reasollably be expected to
inteIfere with enforcem~nt prooee4ings." Siri1lS assened that all ofthe l11llterials it has
llEodueed ql.lll1ify for Mltection under Exemption 7(A) because they were indisputably
compiled for law enfor<jemelJ,t P\llPOSes lll1d their release would interfere with pending
and futme related enforpement proceedings.

i
We CODclude,jllll we did in the June 18,2007~. that Sirius' LOI Respomes

should not be wlfflheldr:omdlsclOSlll"C IlIldef Exemption 7(A), All ofthe materials in
question are in Sirius' ossession and known to it. III W"l1'eless Consumers AlliancfI, the
COmmission conclude that the release ofInformation already known to the farget of an
investigation woulcl. no be expected to reSlllt in iutetference to the invemigation. 10

Fmthermore, in thi:l in$tance, we do not believe that relelllle of these l1lIlterials will result
in interference to any 9\:her pending investigations or similar futllfe investigations. In this
connection, we note tl$ it has beenpublioly1m-own for over a yellI that the CommisSion .
is investigating tl,e compliance ofvariollS eotities with the Col"Jlmil;sion's rules regllIding
PMmodulators. lI .

IQ 20 FCC Rod 3874. 3881)82l200S}.

II WO noto th~t Sirius ~nd tmoU$ other CODlpanies lIlIv. dillclosod petIdiDg It1vesl$g!ltions into their
comp1ianoe with the Conu{Jission's lUles regarding FM IDlldlllalol1l in their fili(lgs ",Ith lhe Securil1es and
E.:<cl1lu1ge Conunl~sloll e·~ECI'}.

I,
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Charle~H. Helem, Esq. 4

Siriu~ a1~0 reqJj+ed confidential treatment of its 101 Respo~es in their
entirety under FOIA EJcentption 4. FOIA ExeJIlPtion 4, 5U.S ,C. § S52(b)(4). applies to
''trade secrets and colllln~cial or financial iltfonnation obtained from a person au4 I
privileged or confidentW-j' Under National ParM and Conservation A$s 'n v. }.forton, ~
co=cial or financial ~aterials are considered confi4ential if disclo~llreof the
infonnation is likely: (l~ to. cllll$e sub~tantial fulrQship to the competitive position oftbe
SIlbmittar, Or (2) to impai:n the govenunent'g ability tc;l obtainneeessary information in the
future. \3 . J .

!
Sirius argued th~t its LO! Responses contain trade secrets and privileged .

commercial or financial ihformationllI!d that the disclosure ofthis infonnation woule!
result in irreparable harmlto its competitive position. Inparticular, Sirius argued that
disclosure of such inf0rt$tion would allow competitors to gain insight into Sirius'
busines~ process~ and crmmercial mrategie~ as well as its relationships with custolIlers,
harm Siri\lil' relationsbip~ with its suppliers and its ability to work with distributors. And
assist competitors in dev\lloping, producing, marketing and selling future product~ and
services tlult COmpete with those offered by Sirius. 'Sirius mrther argued that the release .
of such information WOufd impair the Comml~sion'~ ability to obtain~~ary
information in the futu:ei .

We find, as we ~d in the J\1Ue 1S. 2007. ruling, that Sirius has demonstmted~
substantial competitive ~ann is likely to res1l1t frotn the relea$e ofsome ofthe r~sted
infonnation and theref0t)l will witllhold thatillformation from d!~clpsure. Specifioally,
we Will withhold frorn djsclosme the folloWing: contracts lIIld agreementil between Sirius
lIIld other entities regardjns the de~igI.l, manllfactqre and d!strlb~on of satellite DARS
radios (approximately 9f2 page~).lIIld internal doeurnen~ relating to SlriQS' product
development lll1d busmess strategies, inclllding e-mail messages, test data and product

.descriptions (approximately 2,479 pages). We agree With Sirius thltl: disclosure ofthese
conunercial materials :vrll1d allow coxnpetitors to gain insight mta Si:dus' business
processes, commercial .strl\tegies /llld prodwlt clevelopment and harm its relationships
with its vendors, In ad4ltion, we will ted~t portlollS ofSirius'LOI Responses date£! Jll1y
l2lllld ~ugust 14, 200~ The infonnatiOll re4~ted from the L01 Responses includes
data concerning the llU11jlber ofllIlits of satellite DARS radios I1l!ll\ufactured, imported,
sold, activated by consumers. at factories lllld at distribqtors and retailers; proposed
technical solutions to FM mod1l1a.tor interference; an4 Siri\l,S' proposed comprell.ensive
compUlIIlce plan. The ,(arlO\lS data concellling the munbm: of QUits Qfradios woule! be
invaluable to Sirius' co/npetitors in undetst'lnding the relationship between Sirius'
ll1lIIlufaGtur.ing, sales ~d activation yol\Ul1l:s, Fqrther, the proposedteelmical solutions
and comprehensive co#lpliance p1all w01l14~ow competitors r.o gain insight into its
business processes lIIl1'commeroil'll strategies. See, e.g., National Park:i & CO/lG. Aps'n Y.
Kleppe, 547 F.2d 673, 84 (D,C. CiJ:.' 1976); Timken CO, Y. U.S. CuatOTfl8 Serv., 491 F.
Supp. 557,559.1$0 (D. .C. 1980) (Iloth holdlng that business strategies and marketing
plans are eumpt from jlisclo~ure under Exemption 4); Fisher v. Renegotiation Bd.. 355

I .

--------1-'--
,. 498 F.2d 755, 770 (p.c. ~ir. 1974) ~'N4tiOnM Parb''').

" See als.o Crltic",1 /((013 Ejlorg;y Pr"j~crv. NRC, <;7S F.2d 871 (D.C. Cir. 1992),,
I
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P. Bupp. 1171, 1174 (D.Dle, 1973) (saltl$ infonnation, incll.)(\ing pricing Qata, net sales,
oo:rts and expeMes, exem~t from disclosure under Exemption 4); International Sate/1tte,
Inc., 57 RR 2d 460, 462-$ (1984) (withholding of~iness marketing plam under
Ex:emption 4). M~verJ Sirius' proposedtechnical solutions and comprehensive
oompliance plan are the slJbiect ofongoing settlement discussionlll\D.d therefore m4Y also
be withheld un4er the set1!lement privilegeofFOlA Ex:emption 5,5 U.S.C. § 552(b)(S).
See The Goodyeqr Tire &! Rubber Co. y. Chiles Power Swpply, Inc. d/b/a J{eatway
Syr;tems, 332 F. 3d 976 (~\11 Cit, 2003) ("Ooo4YeQ1' Tire '1.

Charles H. Helein. Esq. :,
!
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,
We find, however, as we did in the June 18, 2007 ruling, that Sirius has not

demonstrated that substa4tial competitive hatm is likely to result frOnt the release of other
PJaterials, .Accor4ingly, yre will release these materials. Specifically, we are releasing
the unredacted portions oifSirius' LOl Responses 4ate4 July 12 and AUgust 14, 2006
(approximately 29 pages), whicb.inclu4e information i4entified by Sirius as publicly
fl.vailable, the identities ofSirius' distribUtorS and equipment mantiacturel's, anc\ the
actions taken by Sirius td correct its potential nonoompliance withthe technical
requi.rements ofPart 15. ISirius states in its ,April 20, 2007 letter that the i4entity of its
ciistnbutors "is not, in all) cases, publicly availflble information." We note, however, that
all ofthe Sirius 4istribut?rs identified in its LOl R.eSPOllStI$ are Identified as Sirius
4istributors i.ll news relelf.cs, annual reports, and other docunwnts that are public~y
available on Sirius' website. Similarly, all ofthe ll1Jm1Uad:urOIS identified in Sirius' LOI
Responses are identi£ie4'as Sirius manufactqrel1m news releases, ann1lll1 reports au4
other docu:nents that ar~LP~liclY fl~a~le on its website,or In te~t rep~tiS submitted as
pllrt ofeqUIpment alltholilZation appllcations that are pUblioly available III the
Commission's Equipment Authorization Database. The correclive actiOll/l taken by
Sirius have been reporte~ in apublicly flvailahle filing it made with the SEC.I4 In
addition. weare rele!l$illi the confidentWity requests subl)1itted by Sirius with the LOI
Responses (flPpIO'ldmaMy 18 pflges), a pl.lblicly avaiJllble user manllll1 (approximately 5
pages), and 40ol.ln1ents ie111ting to a complaint made by Na.tional Public Radio to Sirius
about liM modulator lnt!:rference 07 pages). We are further releasing in their entirety
supp1ement41 LO! Resp,nnses (without the attache4 documents) from Sirius dated July 26,
August 2, J).ugust 23, A~gust 30, September 11, 2006 (aPProximately 10 pages). These
letters are silnply cover letters transmitting aQd.itiollllldoeuments responsive to the LOIs
and do notthemselves ipclude any co~erc~ information.

Sirius also reql.ldsted confidentlaltreatml}Ilt of information regarciing when it .
became aWflIe of poten~alnon-compliance ofits Sl!teUite DAM radios, w1lll,t
modifications were II1llqe to the radios, and the lIlltl1CS and titles ofSirills employees who
were involved in the del:ision to mal<:e SllCh moclifications or were aware ofpotential non
compliance. Siril.lS ar~d that tbls lnfotmlltion i$ proprietary commercial irlfonnation
Whose disclo~e ''w~d allow competitors to glIin insight Into Sirius's highly
oon:Jidentlal business p~ocesses and commercifl.1 strategies IlS well as its oorporate
organization and decisibn-msking ~C\1lte,H Sirius also argqedthat the lnfoImlltion
furnishe4 in its reSPoll/l~ to those q,uestions would be "ofinestimable value to SirillS'
competitOrs inund~g Si,rius I iDtemal o~ganization.,.," and that its disclosure

14 See Sirius SatelU~. Radio; Inc., Falin 8.1( (filed July 12, 2006).
I
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Charle~H. Helem, Esq, : 6

I
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"coul4 give other entitiell ~ competitive advan1age over Sirius by allowing them. to ~eview
Sirius's decision-ll1llkh:Ig~roce~ses and benchmark Sirius' internal o~gfll)ization."

I

We find, as we di& in the JUne 18,2007 ruling, that these arguments are
unpersUJlSive and therefore will notIedact this infonnation from Sirius' L01 Responses,
We note that the Sirius ~ployees in question are executive arid senioI-iev'elem.ployees
whose names and titles ~r publicly known. l'n4ee4, Sirius conceded that "indivldllSljob .
titles are amatter ofpublip knowledge." Regar4ing the information as to when Sirius
became aware ofpotential non-compliance, we llote that Sirius stated in its April 20,
2007, letter that the fourtJi par<lgraph ofits July 12, 2006, LOI Re~oU8e "consists of
infonnation that has been:Qisclosed in Sirius' tilings to the SEC, and thU8 is publicly
available infOrlIllltion." S,ince the follrth paragraph specifies when SiriU8 became aware
ofpotential non-compliance, we find that this info=tion is not corrli4ential. Further,
we find that info\'IAAuon ~ to what modiJications Sirillil~e to itl! radios after they were
authorized by the CommiSSion is not commercial information entitled to confidential
treatment, In this conneCition, Section 0.457(d)(lXii) of the Rules, 47 C.F.R. §
0.457(d)(1)(ii), states that applications for eq,uipment autbmi~tions an4 materials
relating to such applications are not routinely available for public inspection prior to the
effective date ofthe authoritation, but will be made aV£lilable for inllPection following 14e
effective date. The fUct 1ibllt SiriU8 apparently made modifications to its radios without
seeking Commission au.¢.orization shollld uot Ilfford protection for infol'll'lation that
Would not otherwise be entitled to coniidentla1 treatment IlIlder Section 0.457(d)(1)(ii).

Moreover, we fuid that the release oftbi~ infol'lllJltionwould not impair the
. CoIlllnission's ability to ,~btain ljeCessary infornlation in the future. The impairment
prong ofExemption 4 '~a4itionaUY has been folll1d to be satisfied when an agency
demonstrates that the inionnation at issue was providc4 voluntarily IUld that submitting
entities W01.\I~ not provi\ie such information in the future ifit we~e subject to public
disclosure."I, Sirius was required to provide this infornlation in resp0ll$e to Commission
LOis, and as a Comrnis~n licenSee, SkillS CIlll be compelled to provide suob
infonnation in response,to CommiilSion inquiries in the fut1.\re. 16

We are wit\Jhol~ing in their entirety consent decree ptoposais and associated
e-n:uills submitted by Smus (approximately 78 pages) and tolling flgIeements and tolling
agreem.ent extensioDll (~pproximately 5pages) elCecu.ted by Sirius in conjunction with
ongoing settlement disc<ussio!lS. These IAAterials may be withheld un4er the settlement
l'rivilege ofExemption.5. See Goodyear Tire. 332 F. 3d 976.

l' {JaB, FlighlSaf~ty S''''iC~ Corpo~(J/lon. Y. Deportment o/Labor, 32611.3d 607, 612 (5'" Cir. 2003).

..80.47 U.S.C. §§ \S4(i), iS4{i), SOS(b) and403; Ne~ al~pP~op/sfor theEthfclI11reotment oj'AnIma/: y.
United {Jtatep Depwtment <if.4gr/&lfJtur~No. OS-195, 2005 WL 1241141, at.5,(; (O,P.c. May 24, 200$)
(Not reponed in F.Supp.2dl (finding that USDA's ~bililyto oJmilllnfonnatiollln tho liltute wo\l14not b.
impair.d by <Iisolosur. oftH. witl1beld do=.nlll bilCljllll' federal regiJlatlops r"lJ'lil" botrowers and
londen to SlIbmit the infotl\lallon).

i .
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We have also looa~ approximately 210 pages of responsive doc\llllents that
include presentatiOllSlIllI& to Commission~and lUI assooiate<! coniicientialityreq~. .
We are releasing the con$entiality request (3 pages) but are witbholding the
pre~entatioIl$ in their entiljety (approximately 207 pllges). The presentations addtess
proposed modifications tcf Sirius radios with FM modulators lIlld incl»de teohnical design
information and equipmeJiltcompliance techniq\leS. We find that this iDfounation is .
proprietary commercial iIjformation, the t!iscloSlUe ofwhich will result in substantial

. competitive harm to SiriuS, ant! therefore will withholditpurSllllllt to Exemption 4.
Additionally, these prese~tations are the :rnbject of ongoing settlement discussions lll1d
therefore lIllIy also be withheld under the settlement privilege ofExemption 5. See
Goodyear Tir~, 332 F. 3d! 976. .

i
We are releasing ~pproXimately 156 pagas oftest reports submitted DY Sirius in

conjunction with equipm~t allthorimiop. applicatio/lS for satellite ra4io receivers and the
accompanying transmiftB!! e-mails, which are publicly available in the Commission's
Equipment Authorization DataDase. .

,
Finally, we are r~elll1ing approximately 52 pages ofinterference colllplaints

against Sirius. l7 Some 0 these doollments are e-,mails from listeners ofthe complaining
stations. We have re4ac ed the senders' e-xnaU addresses and other identifying

.information from those ~·maiIS pursuant to FOIA Exemption 7(C), 5U.S.C. §
552(b)(7)(C), ane! Secti0;n QA57(g)(3) ofthe CollU\1i$sion's rules. FOIA Exemption
(7)(C) and Section 0.45~(g)(3) ofow rules permit nondisoltlsure ofinfo11ll.atlon in
invelrtigatory records compiled for law enforcement putposes, to the elUent that
produCtion of SUl:h Worjnation "cou14 reasonably be expected to constitute an
unwanllILted invasion o~persona1 privacy.". In addition, we reclacted the fax number of a
Commission field facili1jY from two pages ofdocuments onthebasis ofFOIA Exemption
:4 and Section 0.457(b) ~fthe Commission's Rules, 47 C.F.R. § OA57(b). FOM
Exemption 2 and Selltiop. O.457(b) ofour rules pennit nondisclosure oflllaterials that are
relateej. solely to the intqnal personnel rules llILd pralltices ofthe Commission. The fax
ntunbers of Com.m.lssio* field facilities are not routinely available to 1l!epublic.

•

. To the elCteo!~at we are denying in paa yOUl' FOIA request in1his letter, we
disagree thIlt there is a compelling public interest in disclosing information regatl\ing
Siri\lS' compliance witJi FCC requirements, even ifwe determine that Siri1lll hIlI1 met its
burden of demonstrat!nll that specific records fall within an Exemption, beca\lSe s»ch
infonnation hflS a &reefbearing on the public interest consideratlollS raised in the
pending XM/Sirl\lS me~ger application.

We are teleflSin~ the confidentiality requests, complaints and publicly available
information. The remilflling information we have decided to relel\lle will not be mllde
available untillliter thc:j dispo~ition of any applications for review anll any judicial·
appeals. Ifno applica~on for review is tiled, the Jllaterial will made available after the
expiration of the filing/deadIine. .
:- 1

17 Approxilllate\y 29 Of1he~pprOlcilll1ltelY 52 pages are $0 agll!nst XM lWlio. Qlc•• and are incl1!Qea ill t1l.
30 pftl:es released !>y Olll'XM recol'cls letter of~1I21, 200~.

I
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You are clas~ed linder Section 0,470(a)(2) ofthe Collllllission'~ Rules, 47
C,RR, § 0.470(a)(2), as a qalllI1lereial req\lestel' and, therefore, we will assess c~es
that recover the Ml, reaso~ledirect cost ofsearolling for, reviewing and duplicating
the records sought under~FOrA. The charge~ for~.h and review are as fOllows:
$122M2 fOr 17 hollIS lIIl~ 15 minutes by OS-15 and Senior Level employee~ ($71.92 per
hour): $122,28 for 2 hours; by a GS-14 employee ($61.14 per hoUt); $4:3.51 fOT one hour
by a OS·12 employee ($4~ .51 per hour); snd duplication costs of $107,10 for 630pagejl
ofrecords ($.17 per page)r The Financial Operations Division ofthe Office of the
Mlmaging Director oftho ,FCC will bill you for the,tota!llll1ount of$1,493.51 under
separate cover. Payment is dllO 30 days after receipt of the bill with checks made payable
to the FCC. '

The llndersigllCd cifficial j~ responsible for the partial denial of your FOIA
request Ifyou believe th~ pillual denial ofyour FOIJi. request l~ in errOl, you may file an
application for review of this decision with the Commission's Office of Oenexal Counsel
within 10 working days pPr~uant to Section 0.461(1)(2) of the ColllIllission's Rules, 47
C.F.R, § 0.461(i)(2). .

I "
Besides i:uling odhe FOIA re'l.uest, this letter also constitutes a ruling Oll Sirius'

confidentiality reque~. iwe are provi4ing to Sirius copies of its LOr responses showiug
which portions oftho~e responses we have detem:rlnecl to be confidential. IfSirl~
believes our treatment o~lits request for con:fiden,tia1 treatment ofdoClume~ is in tm'Qr, it
may file an application for review ofthis action with the Office ofGeneral Counsel

, purS\l3Ilt to Section 0.461(i)(2) ofthe CoIlllIli~sion's Rules within 10 working days ofthe
date we funlish the above-mentioned copies.

cc: Robert L.Pettit, ,Esq.

--------,~- '

" Theia charges are th4 to!"l cbarges for reYiewint Il11d <l1lpUCIIlin8 tlte records sQught in YCllr FOlA
req~twith respect to both ~\l$lllId XM. Wa pole that th4 dqplication cost Olll)' applies '01be
do_IS l!lal arc releasodlwith tJ>is response. YOll may inCllt addillolllli <\uplicaliOll~ga. for MY
doclUl1Onts that' we may relailse atlbr the ili$posillonohllY appeals file<! by Siri\l!l amVor XM.

:
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Re: FOIA Control No. ZOO8-1,9()'" XM Re~ords

MAR. 21. 2008 5: 09PM' FCC EB 202 418 7290

Fe~ral ConununicatiollJi Commission
Washington, D.C. 20554

March 21, 2008

VIA CERTIFIED MAIL!
RETVRN RECEIPT REbUESTED
AND FACSIMILE AT (703) 714-1330

Cluixles H. Helem. Esq. !
Helein & Marasbfu,n, LLG
Counsel ofRecord
U.s. Electronics, Inc.
1483 Chain Bridge Road :
Suite 301 :
McLean,Virginia 22101 '

NO. 625 P.10120

I

I
I

Pe~Mr. Helein:
• i '

This is in re~onsel'to yOlU' JanllllIY 25, 2008, Freedom ofInfol'll1ation Act
(','FOIA'') request filed on behalfofthe U.S. Electronios, Ino. ("USE", You seek oopies . ,
of"non-privlleged, non.@/empt" doouments supp!iec! to the Commission by "applicantiJ,
respondents, or other non,Comrnission employees" and relating to any ofthe folloWing:
the petition filed July S, 2~07, inMB Docket1i[o. 07-57; the c~ficatioll$ requifed of
Satellite DigitalAudio~o Service ("SDARS") operators ''tllat their systems incluc!e a
receiver tbat will permit eild users to access allicen$ed SPARS systems that are '
operational or UDder cons1\:uetion"; Interoperable Technologies, LLCj the compliance of
Sirius Satellite Rlldio, Inc, (''Sirius'') and Xlvf Radio. Inc. ("XM"). with the equipment
authorization rules gover~ emission UmitlltioIl$ for satellite receivers, "inclucjjng
without limitation those rqatters and considered in connection With FUe }io. EB-06-SE
250"; arid Smns' and XMrs oompliance with their respective autbomations for terrestrial
repeaters.

For administrative/convenience, we are aQdressing yOlU' FOIA request separately
Wi~ respeat to Sirius and lXM. This letter deals with the portion ofyOlU' FOIA request
relating to XM:. Yol.jl" FOtA request seeks docUlnCIlts which are the subject ofpendhlg
requests for confidentialitY frol1'1 XM and two groups ofXM employees, XM submitted
earlier requests for confid~ntia1ityplU'suantto FOIA Exemptions 4 and 6. We
accordingly setV'ed yOl.jl" ~OIA request on XM l\Ild gf1,ve it an opportueity to proyide
l44Qitional support ~r its requests for confidentiality. I XM submitted a supplemental

I Bee 47 c.P.R. §O.46l(d)(3). k""~oLelletfrom~ S. nertlu>t, Chief, Speclmm Enforcemellt
Divl:liOll, Bnfurcement llQl1lauj to James S.lliitz. EIlC/., Vice PresldOllt and Rellll1atory Counsel, XM !\.adio,
rne. (Al'riI9. 2007), '

I
I

I
I

1

I
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confidentiality reqQeBt onrebtuary 29,2008.2 On February 29, 2008 we received 03
~ditional COnficlentiality~uests from "'Three lllmame4 employees ofXM Radio, Inc,'
and "Four XM employee ,4 pursuant to FOIA ExeniptiollS 6 and 7(C). On March 5,
2008, USE submitted a ~e ponse to the February 29, 2008, supplemental confidentill1ity
request filed by Xlv! and to the February 29, 2008, confidentiality request file4 by ''Three
Ullllllll1ed employeesof~ Radio, Inc,s On March 7,2008, USE submitted a re.spoMe
to the February 29, 2008, !confidentiality requeilt filed by "Fow: employees,,,6

i
Most of the reque~ted documems thatwe Mve locatedw~e also the subject ofa

prior FOIA request, FOIl} Control No. 2007-235, We ruled upon that FOIA requellt and
the associated confidenti~ requests on June 18, 2007.7 XM argues that we should
withhold some ofthe mat!erials we decided to release in the June 18,2007 ruling'pending
resolution ofits applice;ti~n for review ofthatI'llliDg.' The ''Three llDIlMled employees of
XM Radio, Inc.," also argue that we sh01.l1d withhold some ofthe materials we decided to
releljSe in the June 18,2007, pending resol\1tion orits applioation for review.9 Likewise,
the "Fo\jf XM employees" argue that we shOll1ddefer or deny USE's FOIA ~equest for
$orne ofmaterials we clecided to release in the June 18, 2007 ruling pending resolution of'
the applioation for review.1O We disagree With XM and both groups ofXM elllployees.
We will not withhold an~ materials found to be non-exempt in our June 18, 2007 ruling.
Ofcourse, we will not fufnillh any materials whose releaSe is being contested until after a
final ruling. Similarly, to the ex:tent that USE is seekWg any materials found to be
exempt from disclos\lte ih our lune 18, 2007, tilling, we will not Jelel\ses~ma:terial$ in
tile absence of a finall'U1ing requiring their release. Accordingly, the determinatiops and

I
2 S.'Letter from ScotlBlake~s, Esq., Harris, W111Sh1re &. Gl'lU1lIls, LU', to Kllron Mercer, Spe<:trum
Enforcemenl Divi/lioD, Ellfo"emOlltllureau (Fe!mlary 29, 2008) ("Felmlary 29, 2008, XM LeIter").

3 Pee LelleJ' from1.llonY L. BJ.uer,llsq., Co'Yingtol' &. 13urling, LLP, til Karen Moreer, Spe=
EufDl"CC1llel11 Division, Enforoement Bureau (February 29, 2008) ("February 29, 2008, T!lree Employoes
Letter"). I

I

.. SeeLetter from Lon J. sear~, Esq., Searcy LaW O$ces, to l<:areIt Mercer, Spec1I1lJll Jlnforcwent
Division, Enforcement Burea~ (Febl1llll'Y 29, 2008) C'Febnwy 29, 2Q08, Four Employee, Letw"),

I,
• Se. LelIer from Charl~ H. ~elein, Baq., Heleln &;~hlian, LLC, to l>arl'll MCIUI', Spectrllm
&tOl'CC1llent Div!slon,l>ufol'felllOlltB_ (March 5, 2008). .

• Ree Letter from Charles H. *"Iein, Esq., Helem &;M~h~ LLC, to .Karen Mercer, Speclruln
'EuforcememDivision, Enfur¥emeut BlII'ealI (March 7, 2008). .

7 Letter from Katfuyn S. Berthot, Chiet $pectruln.!lliforcemeDtPI~D, Enforcement Buteilll, to RDbori
L. Pettit, llsq., Wiley Rein L~P (June 18, 2001) ("1l1r1o 18, 20071'\1ll1lg"), fij!plictltion!o,revfew pendinrt·

BFebruary 29, 2008, XM~er at 2.
I

51. -
Febl'UllJ'Y 29, 2008, Thr•• E}nployees Letter at 2.11Ie "T!lrM~ed emp!ayee,l ofXM Ra4io, tlU'.,"

request that we ''lnlIi~'' om "cD1l1ldentlalll'Olll\lleDt" of1hose mllUlrials. Inf4Dt, in our 1une 18, 2007,
rullng. w. denied the reqllestjfor confiilelltial1roafment oftlwselMteri<lU.
IQ •

Febnllll}' 29, 2008, Fo\ll'Ejuployoes Letter at 1.

I
I
I
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analysis below closely fo~ow the determinations and anll!y!rls in our June 18, 2007
tliling. ; .

Categllry 1. C:~~iy I Qfyoll1' FOIA feqllest seeks documents provided by
soutCes outside the CQ .' sion feWing to the petition filed July 5, 2007, in ME Pocket
No. 07-57. Thefe ate no !locuments responsive 10 this part ofyounequestY

Category 2. catdgOry 2 Qfyour FOlA request seeks doc\l1'nents provided by
SQurces outside the ConujussiQn relating to the ceI\ificatiQns required Qf SPARS
opefators "that theirsy~ include a receiver that will permit end \Il3ers to access all
licensed SDARS systemS that are OPefational or undef constructiQn." There are nO .
documents responsive to !this part ofYQUf request, 12

Categories 3 an4 4. Categories 3 and 4 ofYQur FOIA fequest seek documents
provideq. by sources outs/4e tbe Commission re1llting to Interopefable TechnolQgies,
LLC. There are no docuinents responsive to this part ofYQur request.13

i . .
CategQries 5, 6, V, and 8. Categories 5, 6, 7 and 8 ofYQur FOIA request seek

docQlIlelJts provided by ~QUr¢es Qutside the CQllmlissiQn relating to XM's compliance
with the equipment anfh4lrjzation rules governing emissionlimitatiQns for satellite
receivers, ''including Wi~t limitation those mattefS and considered inconnection With
File No. EB.06-SB.250'j: andXM' compliance with its authorizations for terresn1al
repeaters. We have locaj:ed the following docQments that ate IeIlponsive to these parts of
your fequest; responses jsubmitted by XM to Letters QflnquiIy (LOla) regarding the
compliance with Comrn;ssionIlJ1es ofFM1l104uliltorsitransmitters used by XM in
COnnection with its satellite DARB ra4ios (collectively, "FM MQdulator Responses")
totaling apprQximately ~,725 pages: the responses submitted by XM to LOIs regarc!ing
XM's compliance 'With tjle Commission's rules and authorl:4ations relating to its
.terrestrlal repeatefs (collectively, "l{epeafer IWsponses'') totaling approltin:lately 25
pages; approximately 8~ pages of dOClllllen~ pertaJninil to settlement negotiations
betweenthe~t Bureau and XM: approximately 17 pages Qf documents
pertaining to XM' s prQRQsed technical solutions and comprehensive cQmpliance plan;
.andapproximately 30 p~ges Qfinterl'erenoe complain~. As explaitled belOW, we axe
releasing approXimate~ 409 P9,ges ofFM Modulator R.espQtlSes, some with red1lctious,
and withholqing aWfO~telY 2,316 pages ofdOCJlDleJJts. We are releasing the RePeater
Responses, We ate Withholding the settlement documents and the documents pertalning
to :xM's propose4 teclnIical solutions and comprehensive compliaIlce plan. We ate
releasing the interferenqe complaints. ,

II XM has submitted eerwnl<10== that ""'y be responsive lc USIl's FOIA request in MB DcekelNo.
07,57 ptllISuantto prote<:\ivo'orden. Wenote thai:USB has a=s to these documents P1JlSUlll1t to the
protective orders an4 theref~re lttO constnIing USB's FOIA request nol to reqllCilt \lies. documOl1l'\•

. 12Sesn. n.

u Ssen. 11.
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We are releasing~'s conndenlWity requests{approximately 17 pagll$), the

portioos ofXM's FMMollulator Respooses da1e4 May :26, June 26, June 27. July 21,
Al1gUIlt 11, October 17, d4 October '2,7, 2006 for which it has not requested conndential
tl'eatment (IlPproXimately»7 pages), and a privilege log S1.lbmitted wifuXM's Ootober 17,
2006, LOI Re&pOUile (approxilllately 2pages). In addition, we are releasing 40cumenlS
prOVided by XM with its ~ugust 21, 2006. LOl Response for which it has not requested
confidential !l'eatment, inIll\llling oopies ofequipment certifications, user gqides,
confidentiality requests ~bmitted with equipment authorization applicatious,
Teleco~unications Ce~cation Body (''TeB'') lettm, and picture~ of device~
(lIpptoxunately 326 page~).14 .

Xlv! sought coitial trea1ment of certain portioos of its FM Modulator
Responses and the doc ents submitted therewith pursuant to FOIA Exemption 4. FOIA
Exemption 4, 5 U.S.C. § 52(b)(4), applies to "trade secrets and commercial or financill1
information obtained froJllt II per~onand privileged or col1fidential." Under National
Parks and CO/1,Yervation l19s 'n ". Morton, I; commercial or :fiwmciallJllltetials are
eonsi4eEed confidential if4isclosure of the infollIlation ill Ukcly; (1) to cause sub$Ulntial
hardship to the competitfe position ofthe sqbmitrer. or (Z) to impair tlle government's
ability to obUlin neeess1UjY infomlation in the future. 16 .

XM requested*the foUowUig materill1s be accorded confidential treatment
under Exemption 4; dat3 concerning the IlUlllber ofunits of satellite DARS radio~
lUanufactured, imported sold, lUlfivated by COllSUllWl'S. at factories aod at distributor~ and
retailers; a contracj; with amanufaoj:urer; bloclc diagnuos, schematics Illld other
inforroation regarding design ofXM's raQios; bill$ ofmatetials relating to its r~os;
and correspondence (in uding e-l.tlJlil) among XM employees an<i between XM and third
partiea, such as equipm t manufacturers, teming bodies, Illld TeBs. XM asserts th4t
these materials coOS1itu trade secrets lllld eoDfidentW commeteill1 information and that
disclosure ofthis inforclation would IlallSe ~bstantial hardship to :xM's competitive
position. Specifically;·:iPJ: asserted that these materials provi4e co.rnmercial information
Iegarding the terms ofi~s contractual agreements With manufacturers and vendors lllld
satellite radio sales and pumufacturing statistics. XM also asserted that these materials
contain trade secret$ regarding the satellite Iadios' design. XM maintaJned thatrel~e of
this infOmIlltlonwould bompromise its position ill. negotiation witllman4facturers Illld
provide competitors willh an in-depthreview ofits core business processes and key
relationships, t

We fin4, as we~ ill. the J'1ll1C 18, 2007, ruling ,that XM has demollS1l'ated tllat
substantial competitive l!larm is likely to resll1t from theTelease of these materials and
therefore will witbholdlthel.D from disclosure. Speoifically. we will withhold from

I' Allhollgh XM 4icl notre~ntidentialiJy ofany pQttion ofthese do=ents, we ~e redaeiil>g II lll\llle
ofaprivate eitizen llIld tele~hone nUIDbets from one oft1loae documenU pursull\1t to FOlA ExemPlio\l.'l6
end 7(C), 5U.s.a. §§ 55Wf)(6) and 552(1))(7)(0).

1ol49811.2<l765. 770 (P.C.Pir. 1974) r:WatiorllziPIlI"/ts',.

,. See also CrlttaaJ 411J$' llFxv P1'~.ci".NRC. 975 1'.2d 871 (p.C. Oir. 19\12).

t,
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disclosure under Exempti+n4 the following c:locUlIlents Sllbmirted by XM with its May
26, Au2tlSt 11 anQ Ootob* 17, 2006 LOI !.Wpolllles; dilIgrams, schematics and other
infotmation regllIding theldesign ofXM's receivers (apProximately 451 pages); a
contract between XM and! amanufacturer (approximately 74 pages); bills ofrnaterials
relating to receiver equipz!1ent (approximately 667 pages), which incll.lCle information
regarding the parts USed~"XM's radioslll1d the cost of those parts; and correspondence
(including e-mail) among XM employees and between XM and tl1ird parties
(approximately 1,096 pa s), which include W-ormatlon regarding XM's product desi~

, and development, cotporljte strategies and bllSiness processes, The dillgrllll1S, sohelllatiCS
anQ related information c~ntain trade secrets regarding the design ofXM's radios.
ReleMe ofthe contract, bills ofmaterla1sand cocrespondence waul!! result in comp~1itive
harm by revealing proprlcrtary information regarding the design ofXM's receivers,
compromising XM's pps~on in negotiation with manufucturers anQ providing
competitors with insight ijnto its core b\winess PIQcesses and key relatiollships, In
a4dition. we have redac!fjd from XM's LOr Responses dated May 26, June 26, J\ll1e 27,
July 21, Au~t II, Aug¥ 21 and October 17, 2006 dllt!l coneeming the uumber of units
of satellite DARB radio~'ufactured, imported, sohl, activated by COUSUlIletS, at
factories and at distribu s and retailers. These dam would be invaluable to XM:'s
competitors in \lllderstan " g the relationship between XM's manufacturing, sales and
activation v~lUlIles. se~£:., National ParA;g &: Con:;. ,A.p~·n v, Kleppe, 547 F.2,d 673.
684 (D.C. Cu. 1976); Ti ken Cp, v, U.S. Cuatpms Serv, , 491 F. Supp, 557,559-60
(D.D.C. 1980) (both hoi: that business strategies and marketing plans are exeJnpt
from disclosllte undet EJdemption 4); Fisher v. Renegotiation Bd., 355 F, Supp. 1111,
1174 (D.D.C. 1973) (~alJs information, inc1udlng pricing data, net sales, coats and
expenses, exe!Upt from dkcloll\lfe \ll14er &emption 4); Internationql Satellite, Inc., 57
RR 2d 460, 462.63 (1981) (witbholc!ing ofbusiness marketing plans \lllder Exemption 4).

XM:,also sought ~oofidentialtrea1ment under Exemption 4 ofinformation In its '
Allg\lSt 21 and Septembea- 6, 2006 LOr Responses regarding when itbecame aware of
potential JlOu-complianci of its sa~lIile PARS.radios, what modiJica.tions were ma4e to
the radios, and the name~ and titlils ofXU employeeswho were involved in the decision
to make such modificati9ns OT were aware ofpotential JlOn_compliance.17 XM asserted
tha,t disclosllte ofthis inQormation would reveal commercially sensitive infOI1llation
whichwould be of substantial vs,!\le to XM's competitors and thus Clluse XM: competitive
harm. Inparticular, XM! asserted that disclosllte ofj:he names and titles ofXM
employees and execlltivis involved in the design and production ofXM's radiOs would
be ofvalue to companle~ see1dngaccess to employees in a highly competitive high-tech
industry. XM: further flS~erted that disclosure oftbis information would impair the
COmmission'S ability to !obtain nacessary information in the 1i.lture. In this regard, XM

i
17 WellDtc tbllt in 1I1e COilfidO'lllialill'rOl!'ll'PtB Suhllli#ed wilh its Allgust21, 2006 and aeptember 6, 2006
LOI tesponses, XM did not rjl~"ost confidontlallty ofthe infol'lIl'ltion as to whell XM 1le<;lIm aware of
potenlial oOll,compU""ce, and what IllOdificalioll,$:xM Illaqe to its radio.. F\lt1her,!his Infonrll!tion "'lIS no'
rtdacted in the confidentiai. ~dP.cred ~1lS ofthe Augu.\t 21,2006 an<! SeplenJbor 6, 2000 WI
responsenhat XMsul>llli~!"theB\lfMcemeofBureau, In "I April 20, 2007 letter. XMstll!es tbatitdid
req\lOlt COllfidO/ltiaJjt:y of1llliiinformation, butdoes not explain how diiCloSllre "flbis information wo\l14
call1ie it competitive harm, ;
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stated that the willingness:ofpotential witnesses to pllrlicipate inXM's investigation or in
It potentillI enfo~=ent p*ocee4.ing would suffer if they feared their responses woule! be
4isclosecl to the publio, .

i
We £ind, as diel in;the June 18.2007, 1'\llhIg, that XM has 110t delllonstrated that it

would likely~er sQbstllPtiai competitive injury from disclosure of this infOtnlatioll.
While XM claimed that Qigcloswe ofthe names and titles ofXM employees apd ,
executives involved in t1lfl design and PtOd1Jctian ofits mUos would be ofvillue to
comp3!lies seeking acces~ to employees in II highly competitive higll·teoh industry, we
note that the Xlv! employees in question are executive and senior-level employees whose
nan1es apd titles are publibly known. In addition, two ofthe named individuals are nO
longer employed by XM.iAccordingly, we do not consider this lldeq1U\te justification for
confidentiality uo4er Exetnptlon 4. Further. we 1ind that information as to when XM
beclUne aware ofpotential non·compliance ane! what modifications XM made to iUi
radios after they were autllorize4 by the Colmllission is not collUIletciai iriformation
entitled to confidenti~ treatment. In this POllnlIction, Sectioll 0,457(e!)(1)(ii) of the Rules,
47 a.F.R, § 0.457(eI)(1)(u'), states that applications for equipment authorizations and
materials relating to such:applicatious ate not routinely available for public inspection
prior to the effective dateiofthe autboriloation. but will be made available for inspection
following the effective 4*. The fact that XM apparently made modifications to iUi
radios without seeking CGmnUsslon authorizatioll flhoule! not afford protection for
infonnation t4at woul4 not otherwise be entitledto confidential treatment under Section
0.457(d)(1)(li). .

Moreover, we do ~ot believ~ that discl¢sure ofthi~ information willlmpair the '
CoIl1.lni$sion>S ability to Qbtain similar information in the futQre. The impairlnent prong
of~ption4 ''ttadi1io~y has been found to be satisfied when an agency
4emollS1:rate,s that the mt:qrmatioil at issue'WlI$ provided voluntarily /lZld that su,bmittiPg
entities would llDt providf such infonnation in the future if it were subject to public
disclosure...18 XM was r~uJred to provide this information in response to Commission
LOIs. and as a COrnmissipn licensee, XM can be compelled to provide such infonnation
in response to Commissiqn inquiries in the futQre.l~

i
XM also req)lestetl, 'confidential treatment oftbe names and titles ofXM

employees who were inv~lvedin the decision to make modifications to its satellite DARS
radios Or Were aWllr8 ofp,otential non-colDPliance PllrS1lllllt to FOIAExeznption 6, XM
argued that disclosureo£~ lIlUlles and titles ofthe XM employees aM executives would
constitute an ''unwarranted invasion ofpersonal privacy." XM further argued that,

18 See Flig/1tS/ifety Services C~porlliiD/l. v. ~Plf/'tment qfLabDr, 32611.3d 607, 612 (5~ Cu. ~003).,
~g: .

See 41 U.S.C. §§ 154(i), 154(j), 308(b) anij 403; ~e' al&D P~pl.fDT t~ Ethical 'Jloeatrnent DfAnima~ 'V,

trntted States Department of4grlcu/twoe, No. 03-195, 2005 WL 1241141, at '5..6 (D,D.C. May24, 2005)
(Not reporte4 in F.Supp,24) (~lI'ling ~USDA'sabUity to obtain inforllllllion In the filture woll1d not be
impaired by disclosure ofthe jvilhheld,doolmlOl$ bOCll\lSe fe<\erall'OgqlotlDIIS require bQlTllWOrlllllld
lender. to submit the ln1brm~0lI), ,

i
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revealing this informatio~ could subject the named individuals to "public lipeculatjon.
indu:rtry prejUL1ice, /lAd pqtentiallwassment.P

,,
We are l.lnpersuadbd that the natnes and titles ofXM employees who were

involved in, or aWl\te ot: ~e company's potential non-compliance can be protected from
disclosure under FOIA Eiemption 6. FOIA. Exemption 6,5 U.S.C. § 5S2(b)(6), protects
from disclosure infoI"ltlatiPn about individtlals in "personnel and medical files &Ild si.mil~
files" when the disclosut~ofsuch information "would copstitute a clearly unw:m&Ilted
inYa$ion ofpersonal privqey," Asi!QIll.ing that the I1att1eS &Ild titles ofthese XM
employees could be charl\Cterized lIB personnel or similar files, we find tb:l;t XM has not
demonstrated that their re~ease would result in "a clearly qnWarranted \nva&ion of
personal privacy." XM ilj a publicly-traded corporation and the employees at issue are
executives lII\d other higb,Llevel employees. As such, these employees have no reasouable
expectation ofprivacy as ito their business decisions concerning potential violations ofthe
FCC's rules.10 Further, ilJ. balancillg any minimai privacy interests ofXM employees and
thepublic's interest inknpwingtheiJ: identities and conduct, we find !hat the mere
possibilitytha,t high-levellXM 8ll1ployees may pe the subject ofpublic SCI\ltlny or
speculation does not outWeigh the public's interest inunderstanding the agency's
tm!orcement proceedingsl Accordingly, we will not redact the I)aIl1eS and titles of the
XM executives and emp~yees who Vlere inVolved in the decision to make modifications
to its satellite DARS radios Or were aware ofpotentia! non-compliance ofthose radios.
We will, however, reda.ctlthese enlployees' direct busine~s telephone numbers. Thus, we
llr8 releasing XM's LOI *=sponses dated AUg1lSt 21lllld September 6, 2006
(approximately 16 pllges)[ with the redactions indicated above.

i
XM sought confi4ential treatment ofthe entirety ofits Repeater Responses,~l with

the exception of that Pllrt /ofan Exlubit that has been put into the record in another
proceeding,22 Ullder FOq Exemption 4. XM llS~erted that the tex.t ofthe Repeater
Response~ contain expliCit descriptions ofits internal b\lSiness processes, including
analysis of ane! informati'lln about XM'snetwork architecture and its ;rtrategic approach to
repeater deployment. In4ddition, XM assertad tb:l;t the Repeater Responses provide
names and joh-related ini;brmation about=nt and fower XM employees who were
involved in the decisions ~o deploy or (Ilodify its terrestrial repeater~ at variance Or Who

.were aware of suoh deplcjYment or modification. XM requested confidential treatment of
the entire text of its Reveatet Responses becllUSe portions of the text cannot effectively be
redacted or omitted from /that letter. XM argued that disclosure ofthis information will
cause substantial bardship to its competitive pollition. :x:tv! al~o argued that disclosute
would impair theCo~ion's ability to obtain necessaty information in the future,

I

..McConn.II, 18 FCC Red at ~6372-73 (tedallling llllIllea oflower,level employe.1 but role""",IHubljcly
lalown names). ,

,. XM roqu~ta oollfidentia1 ~lm.nt oftho eutirelel<t ofits Repealer Responses.asserllng tblIt "poIlipus
Dflbo lcxl cannot effectively qe redllcred or Olllllted."
,. A portio~ of}W's BAAibit~ il.l March 12, 2007 leiter i& inolpded in a reqUllIlt far IlpeciaJTejIlpo~
AU1imrityfiled by XM with tI\'e littomationalBureau. S•• File No. SAT-STA-20061002-00114 (filed
Oerober 2, 2006).' .

!
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We filld tMi XM liM failed to demonstrate tlult sl:lbstantill1 competitive jlaml will
result from c1isclosure ofthe text ofits Repeater R.eaponses. While:xM asserte41:bat tbe
Repeater Responses con* explicit descriptions of its illtemallmsiness processes,
incl~ aualysis ofand prformationabout XM's network architecture and its ~ategic

approach to repeater31yment, we note that t1lis inf01lllatlon is Sl:!bstantill1lY the S/lllW
infotlMtlon that has ybeen Pllblicly c1isclosed in the STA JeqUest tlmt XM filed
With the International B au.23 Further, XM has Dot shown how substantial competitive
inj1lIY will result from dis, losure ofthe oam.ell andjob-related information about current
and former XM employees who were involved in the clecisions to ~loy or mQdify its
terrestrlall,'epeaters at~ance or who were aware ofs1!clJ, deployment or modification.
For the reasollB stated llbqve, we also do not believe thatdillclosure ofthis information
will impair the Comrnissipn's ability to obtain similar information in the fi.ltUte.

I·

Regar<ling the Exljubits to its RePeater Responses, XM sought conficlential
treatment under Ex:empti~n 4 ofthe portion of the Exhibits that have not beenplaced, into
the public record in the p\lnc!ing STAptoceeding. XM stated tlult this ''new'' illf'ormation
provides previously lJlldJ~closed details about its repeater networ.k, the disclosure of
wbich would reveal sensi~ve business information that could harm :xM's competitive
position. This informatip inclu4es data as to whether the liste4 repeaters are currently
operating, whether each listed repeater waslnitially deployed at variance or subsequently
modified, the elate ofthe;'mance, and the date variant operation ceased. We do not
believe that XM: bas dem nsttated that it wilhuftet s~bstantial colllpetiti'Ve inj'ijIy if this
information is released. e note that ){M's STA request specifically identifi.es which of
the listed repeaters it!lasr;ed off. Thus, it is already II matter ofpublic r.ecord whether
the listed repeaters are c ntly operating. The STA request also iM\cates what actio~
XM took to bring certcin repeaters into compliance and the date on which it began $1lCh
aetio~. Further, we d.a 40t sea how Qisclosure ofthe date of the variances will harm
XM's colllpetitive positi~n.

XM also assertedIthat ExemptiOn 6protects from disclosure the text of the
Repeater RespOnses to ;Je extellt tlult the ~onses proVide names and job·relate4
information abou; c~ent and~= XM: emploreas who were Involved in the decisiollB
to deploy or modify Its t~estrial repeaters at vanance or who were aware of:mch
deployment or lUOdification. For the reasons explained above with respect to 'XM's PM
Modulator Responses, wb find that the Repeater Respollses cannot be protected nom
disclosure under Exen.tp~on 6.

-Moreover, XM: S~ght confiden.tilll treatInent under Bx:elllption 4 of the
Declaration accompany' its March 12, 2007, LOI response,lIPting thai the DeClaration
c:letails the interntll proce, sea through whichXM obtained the facts needed to respond to
the Commission's LOr. IThis Declaration. however, states only in very general terms that
the Declanu1t intel'Viewe~ various unnamed current and former XM employees In order to
respond to the CQn:unlsslOn's LOI. We t:herefottl find jhat it is notproteated froIXl. I _.
" See Fi1e No, SAT-STA''1.~61002'OO1l4, Peclo<ll!iQll ofJeffrey Snyder.

I,
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i
qisclosure under either E~emption 4. Xlv! also a$keq that we withhold this Declaratioll
under Exemption 6. We note, however. that the Declaration does not identify any oftlle
employees interviewed bX the Declarant by llJI1lle or lJIovide any personal information
about these employees. 'llhus, we do not believe that XlV! has demonstrated that
disclosure of the Declllra1fun "would constitute aclellrly unwauantedinvasion of
per~onal privacy." Acco~gly. we will release the Repeater Responses, including the
confidentiality request, Ejchibits and Declaratiol), in their entirety (approximately 25
pages). I . .

I
We are witbhol~ in their entirety consent qecree propo~a!B and as~ociated e

mails submitted by Xl\if (~pproximately 76 pages) and tollillg agreements an4 tolling
agreement extensions (approximately 5pages) ex:ec]1ted by XM in conjlUlction with
ongoing ~ettlement dis~sions. ~ematerials maY be withheld under the settlement
privilege ofExemption 5J See Goodyear Tire, 332 F. 3d 976. Finally, we are redacting·
from XM's OctOber 27, 2006. LOI Response ~ paragraph ~Cussing a lJIoposed consent
decree~ are withhol~ in its ep,tirett II con~entde.cree proposal submittedby XM
(approxunately 10 pagesL These materials may be WltbheJd oodet the settlement
privilege ofFOIA Exelnl/tion 5, 5 U.S.C. § SS2(b)(5), See The Goodyear Tire & Rltbber
Co. y. Chiles Power Sup~ly, Inc. d/b/a Heatway Syste7118, 332 F. 3d 916 (ff' Cit. 2003).

We have also ~~~ted approximately 17 page~ ofresponsive documents that
include presentations e to ColDlllissi.on staff. The presentstions address propo~ed
lllOdi.fication~ to XM radi0~ with PM modulators and incillde equipment compliance
techniques, We find fu.~~ this information is proprietary commercial information, the
cUsclosure of which will fesult in substantial competitive himn to XM, and therefore Will
wi1hhold it PllIsuant to Bitemption 4. Additionally, these presentation.s are the subject of
ongoing settlement discl.'/s~ions and therefore may also be withheld llllder the settlelllent
privilege ofExemption q. See Goodyear Tire, 332 F. 3d 976.

. Finall~, we ar~rleasing approximately 30pag~ ofinterference comp4lints
against XM,2 Some of ese documents are e-lIlail~ from listeners of the complaininjl
~onS. We have re ed the senders' e,mail addresses and other identifying
information from those ,-mails PIUSlWlt to FOIA Exemption 7(C), 5 U.S.C. §
552(b)(7)(C), and Sectiop, 0.457(g)(3) ofthe Commissionls Rules. FOIAExemptioIl
(7)(C) and Section D.451(g)(3) ofOIU rules permit nondisclosure ofinformation in
inve.mgatory records CO~ed for law enforcemeJJ..t P1.1IP0ses, to the Clo."tent~t
production of such info on "could Iea/lonably be expectedto constitute au
unwananted invllSion°[Ipersonal privacy."•.In addition, we redactecl. the fax number of ~
Commission fielq fucjlitf from two page~ ofdocuments on the basis ofFOIA Exemption
2 and Section 0.457(b) 'lfthe OOWtnissiop,'s Rules, 47 C.F.R. § 0.457(b). );10IA
Exemption 2 and Sectioj1 D.457(b) of0llJ,' rules permit nondisclosure ofmaterials that are
related solely to the intefnal perSOlUlel rules and practices ofthe Commission. The fax
numbers of Cornmi~iortfield facilities are not routinely available to the public,

I

!
.+ All but one ofthe approxnhawlY 30pa~ arollh;o agNnst Siri\lS Sll1'l:llite l\j\(jjo, IIle., IlIld ar~ illeillded in
the 52 P'Ille$ released by ourtlriUS reeord$1lltrer ofMarch 21. 2008.

I
I
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I
To the extent that We are denying in part y011f FOIA reque~t in this letter, we

disagree that thete is a co~pelling public in~rest in disclosing information regarding
XM's potential rule violations, even ifwe deternline that XM has met i~ burden of
demonstrating that specif/c records fall within an Exemption, beoal\Se such infonnation
has a direct bearing on th¢ public b1terest cQl:lllidetations raise4 in the pending XMlSirius
merger application. ;

I
I

We are releasing tpe confidentiality requests, complaints I\IIIl the portions ofthe
LOI Responses ane! docUfientsfor which XM: does not request confidentiality
concurrently with this lerr- ruling. The remainillg infortnatlon that we have decided to
release will not be made ~vailable until after the disposition of l\IIy applications for
review ane! any jucliciql appeals. lino application for review is filed, the materiql will
made available after the ~piration of the filing deadline.

. I .
You are classijie~ under Section Q.410(a)(2) of the Commission's Rules, 47

C.F,R § 0.470(a)(2), as aI commercial requester and. therefore, we will assess charges
that recover the full, teasbnable direct cost ofsearching for, reviewing and duplicating
the records SO\lght under~e FOIA. The charges for search and review are as follows:
$1220.62 for 17 hours I\II~ .ISlIlinutes by GS·IS and Senior Level etnployees ($71.92 per
hour); $12,2,28 for 2hO~ by a as·14 employee ($61.14 per hour), $43,51 for one hour
by a GS-12 employee ($ 3.51 per hour); and duplication costS of $107.10 for 630 pages
ofreoords ($.17 per page .25 The FinaDclal Operations Division ofthe Office ofthe
ManagingDirecto~ of the FCC will1Jill yoafor the total amount of$1,493,SI under .
separate cover. Paymen~is due 30 days after receipt ofthe bill with checks made payable
to the FCC.

The unclersigned bfficial is responsible for the partial denial ofyour FOIA
request. Ifyou believe tlj.e partial denial ofy011f ForA request is in error, you nll'lY file I\II
application for review o~this decision with the Collllllissioll's Office of General Counsel
withiu.l0 working days *11fSuantto Section. 0.461(i)(2) ofthe Commission's Rl.11es, 47
C.F.R. § 0.461(i)(2). Be?ides ruling on the FOlA request, this letter also constitlltes a
ruling on XM's confideIliuality requests. We are providing to XM: cOpies ofits L01
responses sbowlng wbicJ/. portions ofthose responses we have determine4 to be
confiden.tial. IfXM beli~ves OUt treatment ofits request for confidential treatment of

•

:l.I The,e cha<ges are the total harge. for JI'lv!ewing and duplicating llle recorda soMht inyour FOIA
requestwith respect to botl1 ilius llQd XM. We note 1lJatthe duplication cost only appjieslO llIe
doc1imentli that are rele1\SOd with this response. Yaum~y incqr a4i1itioMI4Ilplic~tion charges fur l\lIY
docqments that we may 1'01°1" lifter the disposition ofllllY appeaJ$ fil.4 by Sililll andlor XM.
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,
!

cJocUlnents is in error, it mf-Y file an applieat!on for review oftbis action With the Office
ofGeneral Counsel pursUlj!1t to Section 0.461(i)(2) ofthe CQmmission's Rules witbi!110
working days ofthe date \}'e furnish the above-mentioned o~ies. .

\~~~ ~. Du\M-As.Bertha
Chief, Spectrum E rcemenl Division
Enforcement Bureau

I

oe: James S. Blitz, E~.
Scott Blake Harrisl Esq.
Lori J Searcy, Esql
Lanny A. Breuer, ~q.,
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The CommLaw Group

HELEIN &; MARASHLlAN, LLC
1483 Chain Bridge Road
Suite 301
McLean, Virginia 22101

Writer's Direct Dial Number
703-714-1301

VIA EMAIL
Laurence.schecker@fcc.gov

Laurence Schecker
Office of General Counsel
Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554

March 31, 2008

Telephone: (703) 714-1300
Facsimile: (703) 714-1330

E-mail: mail@CommLawGroup.com
Website: www.CommLawGroup.com

Writer's E-mail Address
chh@corrunlawgroup.com

Re: Freedom ofInformation Act Request (Control No. 2008-190)
U.S. Electronics, Inc. 's Application for Review

U.S. Electronics, Inc. ("USE"), by its attorneys and pursuant to Section 0.461(i)(2) of the
Commission's Rules, hereby files its Application for Review of the Enforcement Bureau's
("EB") March 21, 2008 partial denial ofUSE's Freedom oflnformation Act ("FOIA") request of
January 25, 2008, Control No. 2008-190 ("Request").

Please direct any questions or comments t t

Enclosure

Cc: Kathryn S. Berthot
Scott Blake Harris, Esq.
Lori J. Searcy, Esq.
Robert L. Pettit, Esq.
Dimple Gupta
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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of )
)

Review or Freedom ofInformation )
Action )

)

FOIA Control no. 2008-190

APPLICAnON FOR REVIEW

U.S. Electronics, Inc. ("USE"), by its attorneys and pursuant to Section

0.461(i)(2) of the Commission's Rules, hereby files its Application for Review of the

Enforcement Bureau's ("EB") March 21, 2008 decision to the extent it denied USE's

Freedom of Infol1nation Act ("FOIA") request of January 25, 2008, Control No. 2008-

190 ("Request").

USE's FOIA Request sought the disclosure of records relating to the

Commission's consideration of issues in MB Docket No. 07-57, XM Satellite Radio

Holdings, Inc.'s ("XM") and Sirius Satellite Radio, Inc.'s ("Sirius") consolidated

application for authority to transfer control of FCC radio licenses held by XM and Sirius

to a new combined company (the "XM-Sirius Merger"). See FOIA Request (Control No.

2008-190) attached as Exhibit A and incorporated herein by reference.

The Commission notified XM and Sirius of USE's FOIA Request and provided

them the opportunity to respond because XM and Sirius had, in the first instance,

requested confidential treatment of their submissions. See 47 C.F.R. § 0.461 (d)(3); see

Letter fi'om Kathryn S. Berthot, Chief, SpectlUm Enforcement Division, Enforcement

Bureau to James S. Blitz, Esq. Vice President and Regulatory Counsel, XM Radio, Inc.,

\
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and to Robert L. Pettit, Esq., Wile rein LLP, attached as Exhibit B and incorporated

herein by reference.

In response, on February 29, 2008, XM and Sirins submitted supplemental

confidentiality requests. See XM's Letter from Scott Blake Harris, Esq., Harris, Wiltshire

& grannies, LLP, to Karen Mercer, Spectmm Enforcement Division, Enforcement

Bureau, attached as Exhibit C and incorporated herein by reference; see Sirius' Letter

from Robert L. Pettit, Esq., to Kathryn S. Berthot, Chief Spectrum Enforcement Division,

Enforcement Bureau, attached as Exhibit D and incorporated herein by reference.

On March 5, 2008, USE responded to XM's and Sirius' supplemental

confidentiality requests.! See Letter from Charles H. Helein, Esq. Helein and Marashlian,

LLC, to Kathryn S. Belihot, Chief Spectrum Enforcement Division, Enforcement Bureau,

attached as Exhibit E and incorporated herein by reference.

On March 12, 2008, Sirius submitted a response to USE's March 5th response.

See Sirius' Letter from Robert L. Pettit, Esq., to Karen Mercer, Enforcement Bureau,

attached as Exhibit F and incorporated herein by reference.

On March 21, 2008, the EB responded to USE's FOIA Request by partially

denying disclosure of the requested documents. See Letters from Kmihryn S. Belihot

Chief Spectmm Enforcement Division, Enforcement Bureau to Charles H. Helein, Esq.,

Helein m1d Marashlian, LLC, attached as Exhibit G and incorporated herein by reference.

I USE also filed a response to the confidentiality request file by the Unnamed employees
of XM and KRI. See Letter from Charles H. I-Ielein, Esq., Helein and Marashlian, LLC,
to Karen Mercer, Spectmm Enforcement Division, Enforcement Bureau (March 7,2008).
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In its partial denial, the EB found that XM and Sirius demonstrated that

substantial competitive harm is likely to result from the release of some of the requested

information and therefore will be withheld from disclosure. See Exhibit G.

As evidenced from the attached exhibits, the issues governing disclosure of the

requested information have been thoroughly briefed by the parties and therefore need not

be repeated here. See Exhibits A-E. Suffice it to say, USE has a compelling interest in

having access to the information XM and Sirius have provided to the Commission. Such

information bears directly on the public interest considerations raised by the merger

application and because the requested infonnation is so closely intertwined with the facts

of the merger proceeding, the compelling public interest in obtaining access to the

information clearly outweighs any confidentiality interests XM and Sirius may have with

regard to such information.

There is no legitimate basis to witWlold the requested information. Rather,

disclosure of the requested infonnation is consistent with Commission and court

precedent, which holds that federal agencies have discretion to release infonnation on

public interest grounds, even if the infonnation falls within the scope of a FOIA

exemption." Because there is a compelling interest to disclose the denied infomlation,

2 See Liberty Cable Company. Inc., II FCC Rcd 2475, 24767 (1996), {(ltd sub nom.
Barthold Cable Company Co. v. FCC, 114 F.3d 274 (D.C. Cir. 1997); see also National
Exchange Carrier Ass 'n, Inc., 5 FCC Rcd 7184 (7990) (finding that mere "public
embaITassment, unfavorable publicity, or customer disgruntlement are not generally
considered" to be sufficient reasons to keep information confidential); see also CNA Fin.
Corp. v. Donovan, 830 F.2d 1132, 1133 n. I (D.C. Cir. 1987) ("The agency's decision to
release the data normally will be grounded either in its view that none of the FOIA
exemptions applies ..., or in its belief that release is justified in the exercise of its
discretion, even though the data fall within one or more of the statutory exemptions.");
Larry D. Henderson and Robert S, Benz d/b/a Quad Communications, 15 FCC Rcd
I7073, 17076 (2000) (denying a request for confidential treatment where the materials

3



the Commission should overturn the EB's decision to the extent it denies USE's FOIA

request.

Any finding that there is not a compelling interest should be rejected out of hand

and the Commission should be wary of any conclusion on the EB's part that rests on the

finding that it "disagree[s] that there is a compelling public interest in disclosing

information regarding the applicants' potential rule violations because such information

has a direct bealing on the public interest considerations raised in the merger

application." See Exhibit G. Such a conclusion is not only graluitous, it appears to

exceed the bounds of the EB's delegated authority and the FCC's Rules.

Equally disconcerting is the EB's conclusion that there "are no responsive

documents" to Category 1, Category 2, or Categories 3 and 4 of the FOIA Request. See

Exhibit G. This flatly contradicts the fact that documents are known to exist, documents

that bear directly on the critical issues before the Commission in the XM-Sirius Merger.

The significance of these withheld documents cannot be understated and is further

underscored by a commentator's recent reflection on the Department of Justice's ("DOl")

approval of the XM-Sirius merger.

The [DOJ] found that there is no competition between the companies for existing
subscribers because 'satellite radio equipment sold by each company is
customized to each network and will not function with the other service. XM and

implicated important rights of both parties conceming the use of a 900 MHz Specialized
Mobile Radio service license); Confidentiality Policy Statement, 13 FCC Rcd at 248181 ~

2 ("Even when particular inf01111ation falls within the scope of a FOIA exemption, federal
agencies generally are afforded the discretion to release the information on public interest
grounds."); Gul{coast Services, Inc., 14 FCC Rcd 8163, 8165 ~ 5 (WTB 1999) (denying a
request for confidentiality for financial data submitted as part of a license application
because "the public interest considerations favoring openness in our licensing
proceedings outweigh any potential difficulty that Gulf Coast might experience by
disclosure of this infonnation").

4



Sirius made some efforts to develop an interoperable radio capable of receiving
both sets of satellite signals. Depending on how such a radio could be configured,
it could enable consumers to switch between providers without incuning the costs
of new equipment. The [Dol's] investigation revealed, however, that no such
interoperable radio is on the market and that such a radio likely would not be
introduced in the near term.' Recall that one of the arguments made against this
merger was that the companies had promised to develop and market an
interoperable radio, but to this day have not done so. So in essence, the Justice
Department has rewarded the companies for failing to keep their promise. This is
perverse. See Gigi Sohn Public Knowledge, March 20, 2008, attached at
Exhibit H.

Just as it is perverse for the DOJ to reward XM and Shius for failing to keep their

promise, it would be perverse for the Commission to continue to withhold responsive

documents.

USE wishes to reiterate what it has said throughout these proceedings that it does

not oppose approval of the merger. However, USE has urged that if the Commission

approves the merger, it should condition its approval on requiring open access to the

satellite radio network. In that connection, USE has previously proposed an open device

condition as have several public interest advocates and business interests. In order to

sculpt the conditions that will ensure open access, it is essential that the documents in

question be made part of the record on the merger applications.

USE also reiterates the necessity of appointing an independent monitor to ensure

that any conditions adopted, if the merger is approved, are carried out as mandated by the

Commission. The licensees are apparently under investigation by the Commission for

noncompliance with past mandates of the Commission. The documents relating to that

investigation are the subject of these FOIA requests. Full disclosure of these documents

is therefore essential so that proper ground JUles for the monitoring and enforcement of

conditions can be framed.

5



For these reasons and those stated in its earlier submissions, USE requests that the

Commission reverse the EB's findings and disclose the infonnation requested by USE in

its entirety.

Cc: Kathryn S. Berthat
Scott Blake Ranis, Esq.
Lori J. Searcy, Esq.
Larmy A. Breuer, Esq.
Robert L. Pettit, Esq.
Dimple Gupta

6
I

I



CERTIFICATE OF SERVICE

I, ShelTY A. Reese, administrative assistant in the law finn Helein & Marashlian, LLC, do
hereby certify that on March 31,2008, I served a copy U.S. Electronics, Inc.'s
Application for Review upon the following parties by email:

Kathryn S. Berthot (Kathryn.bertllOt@fcc.gov)
Lori J. Searcy, Esq. (lori@searcy-Iaw.com)
Robert L. Pettit, Esq. (rpettit@wileyrein.com)
Dimple Gupta (dgupta@cov.com)

and the following party via first class mail, postage pre-paid:

Scott Blake Harris, Esq.
HalTis, Wiltshire & Grannis LLP
1200 18'" Street, NW
Washington, DC 20036-2560
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The CommLaw Group

I
\

Please take notice that this request is not limited solely to the documents that exist in the
Offices, Bureaus/Divisions specified, but includes all offices,. bureaus/divisions of the
Commission that have or may have documents responsive· to this request, whether such
documents in such other Offices, BureaulDivisions are duplicative of those in the possession of
the specified Offices/Bureaus/Divisions or original to such other OfficeslBureaulDivisions.

This FOIA request is made pursuant to 47 C.F.R. § 0.461 for the documenis referenced
and/or described below. Certain Offices, BureauslDivisions of the Commission have been
specified based on the belief that these are the primary sources of the documents requested and to
provide liS much direction as possible so that the furnishing of the documents may be
accomplished as quickly as po.ssible. The need for these documents is extremely time sensitive
because of their importance to on-going consideration of the Commission on issues in ME
Docket No. 07-57.

FREEDOM OF INFORMATION ACT REQUEST

RHEIN &: MARASHLIAN, LLC
1483 Chain Bridge Road
Suite301
McLean, Virginia 22101

Writer's Direct Dial Number
703-714-1301

E-mail; FOlA@fcc.gov
And
Surface mail;
FOlA Public Liaison
Federal Communications Commission
445 12th Street, S.W., Room l-A836
Washington, D.C. 20554

January 25, 2008

Telephone: (703) 714-1300
Facsimile: (703) 714-1330

E-mail: mail@CoJ1llnLawGroup.com
Website: www.CommLawGroup.com

Writer's E-mail Address
chh@commlawgroup.com
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International Burean-

International Bureau, Satellite Division-

Office of the Chairman, Office of Commissioners, Enforcement Bureau

For the period January l, 2003 to date, each non-privileged, non-exempt document
relating to -

I
\

\

\
I
I

\

I
1·

\
I

\
I

((

1. For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to the "Petition for Declaratory Ruling to Clarify the Lack of Enforcement and
Implementation ofthe Interoperable Mandate, FCC Rule 47 CFR sec. 25. I44(a)(3)(ii)" filed July
5, 2007 in MB Docket No. 07-57 ("Petition").

3. Interoperable Technologies, LLC.

Office of Engineering and Technology-

For the period January 1, 2003 to date, each non-privileged, non-exempt document
relating to -

2. For the period 2005 to date, each non-prlvileged, non-exempt document relating to
each document relating to the certifications required of the Satellite Digital Audio Radio Service
(SDARS) operators "that their systems include a receiver that WIll pennit end users to access all
licensed SDARS systems that are operational or under construction." (See, Letter of Thomas S.
Tcyz, Chief, Satellite Division to Patrlck Donnelly, Executive Vice President and General
Counsel, Sirius Satellite Radio, January 28, 2005, a web posted copy of which is attached for
reference.)

4. Interoperable Technologies, LLC.

Enforcement Bureau, Spectrum Enforcement Division -.

For the period January 1, 2005 to date, each non-privileged, non-exempt document
relating to -

5. Sirius' and )(M's compliance with the equipment authorization rules governing
emission limitations for satellite radio receivers, including without limitation, those matters
raised and considered in connection with File No. EB-06-SE-250.

Office of Engineering and Technology -

\

I
For the period January 1, 2005 to date, each non-privileged, non-exempt document

relating to -

2
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6. Sirius' and XM's compliance with the equipment authorization rules governing
emission limitations for satellite radio receivers.

Enforcement Bureau, Spectrum Enforcemeut Division -

For ilie period January 1. 2006 to date, each non-privileged, non-exempt document
relating to -

7. XM's and Sirius' compliance with their respective authorizations for terrestrial
repeaters.

International Bureau, Satellite Division -

For the period January 1, 2006 to date, each non-privileged, non-exempt document
relating to -

8. XM's and Sirius' compliance with their respective authorizations for terrestrial'
repeaters.

Definitions

For purposes of this request, "document" as used herein means documents supplied by
applicants, respondents, or other non-Commission employees to the Commission, its Bureaus
andlor their Divisions and the staffs of same, including without limitation, electronic records. of
any nature, anything reduced to tangible physical form, including, but not limited to, all emalls,
email attachments, text messages, records, papers and books, transcriptions, pictures, drawings
or diagrams of every nature, whether transcribed by hand or by some mechanical, electronic,
photographic or other means, as well as sound reproductions of oral statements or conversations
by whatever means made, whether in the actual or constructive possession or lmder control or
not, relating, eVidencing, constituting or pertaining in any way to the subject matters in
connection with which it is used and includes originals, aU file copies, all other copies, nO matter
how prepared, and all drafts prepared in connections with such writing, whether used or not,
including by way of illustration and not by way of limitation, the following: emails, email
attachments, text messages, books, records, contracts, agreements, memoranda, correspondence,
bulletins, circulars, forms, pampWets, notices, statements, journals, postcards, letters, telegrams,
reports, photostats, microfilm, and maps. If a writing andlor document differ in any way ~om
another document including, by way of illustration and not by way of limitation, any postscnpts,
notation, change or addendum, it shall be considered a separate dooument.

For purposes of this request, "relating to" means connected with, evidencing,
constituting, regarding, discussing, referring to, with respect to, conceming, purporting,
consisting of, embodying, establishing, comprising, commenting on, mentioning, responding to,
showing, describing, analyzing, reflecting, indicating, presenting, or in any way pertaining to the
specified matter.

The maximum search fee at this time is $1,000.00.
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Expedited response is requested as the documents and information are relevant to the
record being made in MB Docket No. 07-57.

Please identif'y the privilege and/or exemption relied on, if any, to withhold any
document and identitY by name or description and the office, BureaulDivision and staffpersofi in
whose possession such document resides.

c

Shauld any questions arise, kindly contact the und"" .

c·
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[PAGE 1]

Federal Communications Cominission
Washington, DC

January 28, 2005

Mr. Patrick L. Donnelly
Executive Vice President and General Counsel
SIRIUS Satellite Radio
122l Avenue offthe Americas
New York, NY 10020

File Nos: IE Docket No. 95-91; SAT-MOD-20040212-00017;

Dear Mr. Donnelly:

c
\

I

\

\

I
11

\

As an alternative to the Commission mandating st.l1dJlTds for receivers used in providing
SatelliteDigital Audio Radio Service (SDARS), SDARS operators are to certify to the
Commission that their systems include a receiver that will pennit end users to access all
licensed SDARS systems that are operational Or under construction.l The Commission
authorized Sirius Satellite Radio Inc. (Sirius) in 1997 to provide SDARS in the United
States SUbject to such a certification.2 The authorization of the other SDARS licensee,
XM Radio Inc. (XM Radio), is subject to an identic.l certification requirement3

In our recent authorization ofXM'Radio for the launch and operationof
replacement satellites,4 we noted that Sirius and XMRadio have on file a letter dated
October 6, 2000, in which the two SDARS licensees announced an agreement to develop
a unified standard for satellite radios, and stated their anticipation that interoperable chips
capable of receiving both services would be produced in vohune in mid-2004.5 The two
licensees also stated their agreement to introduce interim interoperable radios, prior to the
introduction of fully-interoperable chipsets, that would include a common witing harness,

[PAGE 2]

head unit, antenna, and an interchangeable trunk-mounted box containing processing
elements for both company's signals.6

In order to reflect more accurately the status of SDARS licensees' efforts in developing
interoperable receivers, we are requesting that Sitius andXM Radio ilie an update to tbe
October 6, 2000 Letter in pending proceedings where interoperable receivers are an issue.
Although the Cormnission is cognizant of the differences between the two SDARS
licensees' transmission technologies that initially affected the ability to develop receiver
interoperability,7 it is not clear, given the passage oftime, that tbese differences still
exist.

\
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For this reason, we request that Sirius submit to the Satellite Division, within 45 days
from the date oHms lelter, the status ofSirius' efforts to develop an interoperable
receiver and its time frame for making such an interoperabLe receiver available to the
public.8

Please contact JoAnn Lucanik, (202) 418-0873, or Stephen Duall, (202) 418-L 103, ofmy
staff if yon have any questions regarding this letter.

Sincerely,

Thomas S. Tcyz
Chief
Satellite Division

cc: Carl R Frank
Counsel
Wiley Rein & Fielding LP
1776 K Street, NW
Washington, DC 20006
(202) 7L9-7049 (Fax)

[footnotes for page I]

1 Establishment ofRules and Policies for the Digital Audio Radio Satellite Service in the
2310-2360 MHz Frequency Band, ....

2 Satellite CD Radio. Inc., Order and Authorization, 13 FCC Red 7971, 7995 (para. 57)
(Int'l Bur. 1997) ( 1997 Sirius Authorization Order) ("IS FURTHER ORDERED th>it this
authorization is subject to certification by [Sirius] that its final receiver design is
interoperable 'with respeotto the [XlvI Radio Inc.]'s Satellite Digital Audio Radio Service
system final receiver design. '1.

3 American Mobile Radio Corporation, Order and Authorization, 13 FCC Red 8829,
8851 (para 54) (Jnt'! Bur. 1997).

4 XM Radio Inc., Order and Authorization, DA 05-180 (Int'l Bur. Sat. Div, reI. Jan. 26,
2005)

5 Letter from Jolm R Wormington. XM Radio Inc., and Robert D. Briskman. Silius
Satellite Radio Inc., to Magalie Roman Salas, FCC, dated Oct. 6,2000 (October 6
Letter).

[footnotes for page 2)

6 October 6 Letter at 4.
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[end ofletter]

8 We have also separately instruetedXM Radio to file such a status report within the
Same time period.

(

71997 Sirius Authorization Order, 13 FCC Red at 7990 (para. 42).
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Federal Communications Commission
Washington, D.C. 20554

February 14,2008

VIA CERTIFIED MAIL-RETURN RECEIPT REQUESTED
AND FACSIMILE AT (202) 719-7049

Robert L. Pettit, Esq.
Counsel for Sirius SateIlite Radio Inc.
Wiley Rein LLP
1776 K Street, N.W.
Washington, D.C. 20006

InRe: FOIA COntrol No, 2008-190

Dear Mr. Pettit:

We have received a Freedom ofInformation Act (FOIA) request from Cbarles H.
Helein, Esq., representing U.S. Electronics, Inc. Mr. Helein requests copies ofvarious
documents pertaining to Sirius Satellite Radio Inc ("Sirius"). (See enclosed copy ofFOIA .
request.)

We have determined that certain documents Sirius submitted to the Conunission are
the subject ofpending confidentiality requests purSil3J1t to Section 0.459 of the
Commission's Ru1es ("Ru1es"), 47 C.F.R § 0.459. Section 0.461(d)(3) of the ru1es
provides that when requests are made for documents that are the subject of a pending
request for confidentiality, the custodian of records will mail the request to the party that
originally submitted the documents.

BHore we make a final decision on the FOlA request, we are giving you the
opportunity to respond and, if necessary, supplement your pending confidentiality request.
Your response is due no later than February 29,2008, and must be submitted by U.S. Mail
and facsimile to:

Federal Conununications Commission
Enforcement Bureau
Spectrum Enforcement Division
Attention: Karen Mercer, Room 3-A325
445 12th St., SW
Washington, D.C. 20554
Fax Number: (202)418-7290



Robert L. Pettit, Esq. 2

We note that pursuant to Section 1.1206(a)(7) of the Rules, 47 C.F.R.
§ 1.1206(a)(7), proceedings involving ForA requests are permit-but-disclose proceedings
under the ex parte rules. See 47 C.F.R. § 1.1206(b).

If you have any questions regarding this matter, please contact me at
(202) 418-1160.

~~ ~.1JAJA
Kathryn S. Berthot1I)(n
Chief, Spectrum En~ementDivision
Enforcement Bureau

Enclosure

cc: Charles H. Helein



Federal Communications Commission
Washington, D.C. 20554

February 14, 2008

VIA CERTIFIED MAIL-RETURN RECEIPT REQUESTED
AND FACSIMILE AT (202) 730-1301

Scott Blake Harris
Counsel for XM Satellite Radio Inc.
Harris, Wiltshire & Grannis LLP
1200 Eighteenth Street, N.W.
12th Floor
Washington, D.C. 20036

In Re: FOIA Control No. 2008-190

Dear Mr. Harris:

We have received a Freedom of Infonnation Act (FOIA) request from Charles H.
Helein, Esq., representing U.S. Electronics, Inc. Mr. Helein requests copies of various
documents pertaining to XM Satellite Radio Inc. ("XM"). (See enclosed copy ofFOIA
request.)

We have detennined that certain documents XM submitted to the Commission are
the subject ofpending confidentiality requests pursuant to Section 0.459 ofthe
Commission's Rules ("Rules"), 47 C.F.R. § 0.459. Section 0.461(d)(3) of the rules
provides that when requests are made for documents that are the subject of a pending
request for confidentiality, the custodian of records will mail the request to the party that
originally submitted the documents.

Before we make a fmal decision on the FOrA request, we are giving you the
opportunity to respond and, ifnecessary, supplement your pending confidentiality request.
Your response is due no later than February 29, 2008, and must be submitted by U.S. Mail
and facsimile to:

Federal Communications Commission
Enforcement Bureau
Spectrum Enforcement Division
Attention: Karen Mercer, Room 3-A325
445 12th St., SW
Washington, D.C. 20554
Fax Number: (202) 418-7290



Scott Blake Harris, Esq. 2

We note that pursuant to Section Ll206(a)(7) of the Rules, 47 C.P.R.
§ 1.1206(a)(7), proceedings involving POIA requests are permit-but-disclose proceedings
under the ex parte rules. See 47 C.P.R. § Ll206(b).

If you have any questions regarding this matter, please contact me at
(202)418-1160.

~t ~~hi:t~~"~:i~9J\J:r
Enforcement Bureau

Enclosure

cc: Charles H. Helein
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HAR,RIS j

WIlTSHIRE &
GRANNIS llP

February 29, 2008

Via Fax and U.S. Mail

1200 EIGKruNTH STREET, NW

WASHINGTON, DC 20036

m202.730.1300 FAX202.7l0.1301
WW'N.HAftRlSWILTSHIRE.COM

ATTORNEYS AT LAW

Karen Mercer
Spectrum Enforcement Division
Enforcement Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-A325
Washington, DC 20554

RE: FOIA Control No. 2008-190

Dear Ms. Mercer:

Thank you for the letter ofFebruary 14, 2008, giving XM Radio Inc. ("XM") the
opportunity to respond to the Freedom ofInformation Act ("FOIA") request filed by U.S.
Electronics, Inc. (the "USE FOIA Request"). In accordance with 47 C.F.R § 0.459, XM
hereby responds and requests that the Commission honor XM's previous requests for
confidential treatment in this and related proceedings. XM incorporates hereby aU of its
previous requests for confidentiality and explicitly reiterates those requests.

While we cannot determine all of the underlying information the Commission might
consider responsive to the USE FOIA Request, it appears that four distinct categories of
information could be involved and we will briefly review the reasons we have requested
confidentiality for that infonnation. This suimriarydoes not intentionally exclude any
protected information or supersede any previous requests for confidentiality. Instead, we
provide this analysis to assist with your final decision on the FOIA request.

1. Materials Associated with File No. EB-06-SE-148 and EB-06-SE-356

The USE FOIA Request seeks documents submitted by XM: in the EB-06-SE-250
proceeding. These documents were also the subject of a prior FOIA request filed by the
National Association of Broadcasters ("NAB'').' On June 18, 2007, the Enforcement
Bureau (the "Bureau") responded to NAB's FOIA request granting it in part, and denying

FOIA Control No. 2007-235.



Ms. Karen Mercer
February 29, 2008
Page 2of9

it in part.2 In particular, the Bureau denied NAB's FOIA request for the majority of the
materials XM sought to protect from disclosure, finding "XM has demonstrated that
substantial competitive harm is likely toresult from the release of these materials."]

The Bureau should deny the USE FOIA Request for the materials that the Bureau has
already determined are exempt from disclosure. The USE FOIA Request is limited solely
to "non-privileged" and "non-exempt" documents" The USE Request does not ask the
Bureau to reconsider its prior findings nor does it provide sufficient justification for
disclosure of these exempt materials. U.S. Electronics argues only that its FOIA Request
is necessary because the "documents and information are relevant to the record being
made in ME Docket No. 07-57.,,5 NAB advanced a similar argument in its FOIA
request, which the Bureau rf<iected. In fact, the Bureau stated that it "disagree[d]" that
there was any "compelling public interest" in disclosing the information.6

While the Bureau determined that the majority of the materials covered by NAB's request
were exempt from FOIA disclosure, the Bureau held that a limited number of documents
(45 pages ofmaterial) was not covered by aFOIAExemption. On July 2, 2007, XM
filed an Application for Review of the Bureau's decision with respect to that small
amount ofmaterial.7 To the extent the USE FOIA Request seeks documents that are the
subject of the pending Application for Review, the Bureau should deny that request
pending resolution of the Application for Review.

XM initially requested confidential treatment pursuant to FOIA Exemptions 4, 6, and 7
8

for the materials XM submitted in File Nos. EB-06-SE-148 and EB-06-SE-356.
9 In

particular, XM requested confidential treatment of materials submitted in response to
your letters ofApril 20, :i006;~1\tlgust7, 2006 Gointly, the "FM Modulator Letters"), and
February 15, 2007 (the "Repeater Letter"). XM has fully explained and supplemented its
requests for confidential treatmeut of these materials. 10

4

7

2

6.

Letter from Kathryn S. Berthot to David H. Solomon, Counsel for NAB, FOIA Control No. 2007-235
(June 18,2007) ("1nne 18 Ruling").

ld. at 2-3:

USE FOIA Request at 2-3.

fd. at 4.

June 18 Ruling at 8-9 (distinguishing the reasoning and case law NAB presented in support of this
point).

Application for Review, FOIA Control No. 2007-235 (Jilly 2, 2007) (See attached).

5 U.S.C. § 552(b)(4), (6) & (7).

The FOIA request explicitly seeks infor'mation regarding FikNo. EB-06-SE-148, but information
produced in EB-06-SE-356 is implicitly sought as well.

10
See April 20, 2007 Letter to Kathryn S. Berthot re File No. EB-06-SE-148 and EB-06-SE-356.



Ms. Karen Mercer
February 29, 2008
Page 3 of9

As XM also explained in its response to NAB's FOrA request, the infonnation XM
provided in its responses to the Repeater Letter ("XM Repeater Response") and the FM
Modulator Letters ("FM Modulator Responses') constitutes "conunercial or financial
information" for purposes ofFOlA Exemption 4, which protects from disclosure "trade
secrets and commercial or financial information obtained from a person and privileged or
confidential." 5 U.S.C. § 552(b)(4). Those responses provide confidential infonnation
including XM's network architecture, deployment strategy, and the terms ofXM's
contractual agreements with manufacturers and vendors. Courts have given a broad
reading to the phrase "conunercial or fmancial" and, as a result, virtually all of the
information provided in XM's responses falls into this category. See, e.g., Critical Mass
Energy Project v. NRC, 975 F.2d 871, 877-9 (D.C. Cir. 1992) (en banc) (safety reports by
a non-profit corporation are treated as "conunercial" for FOrA purposes). The XM
Repeater Response and FM Modulator Responses also qualify as "information obtained
from a person," under FOrA Exemption 4, because the content of those letters was not
generated by the Commission itself.

When financial or commercial information is provided at the government's explicit
request, the information is considered confidential as defined by FOrA Exemption 4 if the
information's disclosure is likely either to: (1) impair the government's ability to obtain
necessary information in the future; or (2) cause substantial hardship to the competitive
position of the person from whom the infonnation was obtained. Nat 'I Parks &
Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974); Critical Mass Energy
Project, 975 F.2d at 877_9. 11 The XM Repeater Response and FM Modulator Responses
satisfY both prongs ofthis confidentiality test: .First, disclosure of the responses would
impair the Commission's ability to obtain necessary information in the future. The
responses provide names and jbb-related infonnation about current and fonner XM
employees, as well as specific information about their conduct - which was gathered in
large part through the cooperation of those current and former employees. The
willingness of those individuals and other potential witnesses to participate in future
investigations or in enforcement proceedings would suffer if these responses were
publicly disclosed. Indeed, the disclosure of this information would have a chilling affect
on individuals across the communications industry who might otherwise be willing to
assist the Commission in future investigations.

Second, disclosure ofthe XM Repeater Response and the PM Modulator Responses
would also cause substantial hardship to XM's competitive position. XM faces intense
competition from a variety of sources, including traditional AMlFM radio, HD Radio,
Internet radio and downloading devices, direct broadcast satellite or cable audio systems,
and digital music services,' among other services.

1I
The XM Repeater Response and FM Modulator Responses were provided in response to Commission
Letters of Inquiry.
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The information provided in the XM Repeater Response was gathered through internal
research by XM. Because of the sensitive nature of this information, XM treated the
fruits of this investigation as highly confidential and has not disclosed the information to
anyone outside of the company and its counsel. The XM Repeater Response also
contains nonpublic information regarding XM's network architecture, business plan, and
deployment strategy that is crucial to XM's ability to provide its service to consumers.
Any disclosure of this information would provide a significant advantage to XM's
competitors.

The FM Modulator Responses also provide commercial information regarding the terms
ofXM's contractual agreements with manufacturers and vendors and satellite receiver
sales and manufacturing statistics. The FM Modulator Responses contain trade secrets
regarding the satellite receivers' design and redesign. Thus, XM would suffer substantial
hardship if its competitors were alloWed to view this sensitive information about its core
strategic functions.

The Commission has routinely held that information comparable to the XM Repeater
Response and the FM Modulator Responses should not be disclosed because it would
cause substantial competitive injury. See, e.g., June 18 Ruling at 3; Alinet
Communication Services, Inc. v. FCC, 800 F. Supp. 984, 985 (D.D.C. 1992) (affinning
the Commission's decision not to disclose computer models submitted as part of a
mandatory tariffreview); International Satellite, Inc., FOIA Control Nos. 84-93,57 R.R.
2d 460 (1984) (technical and commercial information about a company's possible
changes in operation and the company's strengths and weaknesses should not be
disclosed under FOIA Exemption 4).

FOIA Exemption 6 protects against disclosure of ''personnel and medical files and similar
files the disclosure ofwhich would constitute a clearly unwarranted invasion ofpersonal
privacy." 5 U.S.C. § 552(b)(6). "Congress' primary purpose in enacting Exemption 6
was to protect individuals from the injury and embarrassment that can result from the
urmecessary disclosure ofpersonal information." United States Dep 't ofState v.
Washington Post Co., 456 U.S. 5'15, 5'19(1'182). Neither the Commission nor the public
would benefit if this information were revealed. As discussed above, revealing the
information in either response could subject the named individuals to public speculation,
industry prejudice, and potential harassment.

Exemption 7 ofFOIA protects from mandatory disclosure any records or information
"compiled for law enforcement purposes," if disclosure "could reasonably be expected to
interfere with enforcement proceedings," 5 U.S.C. § 552(b)(7)(A), or "could reasonably
be expected to constitute an unwarranted invasion ofpersonal privacy." 5 U.S.c. §
552(b)(7)(C); FBI v. Abramson, 456 U.S. 615, 633 (1982). Records compiled by
agencies having both law enforcement and administrative functions, like the
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Commission, qualify as investigative files compiled for law enforcement purposes under
Exemption 7. Mapother v. Dep't ofJustice, 3 F.3d 1533, 1540 (D.C. Cir. 1993).

Exemption 7(A) focuses not on individual privacy, but on the integrity of the
investigation itself. The Commission has routinely denied FOlA requests for information
submitted to the Commission during an ongoing investigation. See Kay v. FCC, 867 F.
Supp. II, 15 (D.D.C. 1994) (holding that the Commission properly withheld the
requested documents because the documents were protected under FOlA Exemption 7
because of an ongoing investigation).

Exemption 7(C) is similar to FOIA Exemption 6 but broader; thus, courts require a lesser
degree of intrusion on personal privacy in order to invoke Exemption 7(C). United States
Dep't ofJustice v. Reporters Committee/or Freedom ofthe Press, 489 U.S. 749,756
(1989). This reflects the common-sense view that disclosure of information about an
individual is inherently more troubling when it connects a person with possible non
compliance. Indeed, the D.C. Circuit has recognized that "a primary purpose of
Exemption 7(C)" is ensuring that individuals are not "associated unwarrantedly with
alleged criminal activity." Stern v. FBI, 737 F.2d 84,92 (D.C. Cir. 1984). Publishing the
names ofpeople who were merely involved in an investigation - but were never actually
accused of any wrongdoing - could "make those persons the subjects of rumor and
innuendo, possibly resulting in serious damage to their reputations." Id. That kind of
disclosure should be pennitted "only if the pUblic interest in the information outweighs
the significant privacy interests implicated." ld,

2. Core XM Business Plans and Strategies

XM also previously requested confidential treatment of certain XM business plans,
network architecture designs including terrestrial repeaters, internal strategies, and sales
and plarrning data submitted to the Commission. An example of this type of information
is XM's submissions to the Commission regarding the relative importance to XM's
business ofvarious geographic areas and the relative importance of the repeaters in those
areas. This information contains highly sensitive and proprietary information about XM
that would be exempt from disclosure by Exemption 4 to FOlA.

As discussed above, Exemption 4 to FOlA protects from disclosure ''trade secrets and
commercial or financial information obtained from a person and privileged or
confidentiaL" 5 U.S.C. § 552(b)(4). The information listed was generated by XM, not by
the Commission, and therefore is "information obtained from a person." Some of the
submitted information includes XM's trade secrets, such as the coverage of its repeaters
in certain areas and the importance of individual repeaters to its service. The submitted
information also contains protected commercia! or financial information. See, e.g.,
Critical Mass Energy Project. 975'F.2d at874; Public Citizen Health Research Group,
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704 F.2d at 1290. For example, sales and planning data is clearly financial and the
relative importance ofvarious markets to XM is clearly commercial.

The business plans, network designs, and other information also satisfy both prongs of
the National Parks confidentiality test. See 498 F.2d at 770. First, disclosure ofthe
information would impair the Commission's ability to obtain necessary information in
the future. XM has responded to Commission inquires with complete franlmess and
openness. Disclosing sensitive and proprietary information of this nature would impede
XM's and other companies' abilities to respond effectively to Commission inquiries in
the future. Confidentiality provides an opportonity for companies to share highly
sensitive yet relevant information with the Conunission without exposing themselves to
attack from competitors. Both the Commission and companies benefit from a legal
regime that allows confidential disclosure to the government. The public interest would
be harmed if that legal regime were undermined.

Second, disclosure of this information would also cause substantial hardship to XM's
competitive position. As noted above, XM faces intense competition from a variety of
sources. Disclosing XM's trade secrets, network architecture, business strategies and
other similar information would reveal information to its competitors that is crucial to
XM's ability to provide its service to consumers. XM has consistently guarded the
disclosure of this information and treated it as highly confidential. XM would suffer
substantial hardship if its competitors were allowed to view this sensitive information
about its core strategic functions.

3. MB Docket No. 07-57

Some ofthe information possibly within the scope ofthe USB FOlA Request is
information XM submitted in response to Conunission requests in the ongoing
consideration of the proposed merger between Sirius Satellite Radio, lnc. ("Sirius") and
XM, MB Docket No. 07-57. XM requested confidential treatment for the infonnation it
provided to the Commission including information regarding its interoperable receivers
and its terrestrial repeaters. ln particu1rr, XM requested confidential treatment pursuant
to the protective orders in the merger docket of information it submitted to the
Commission on November 16, 2007 in response to the Commission's data requests.

12

XM redacted confidential and highly confidential information that could be covered by
.the USE FOlA Request. 13 This infonnation is properly withheld from disclosure
pursuant to FOlA Exemption 4.

12 See Public Response ofXM Radio Inc. to the ]nformation and Document by the Federal
Communications Commission, MB Docket No. 07-57 (November 16, 2007).

13 In the merger docket, the Commission has adopted two protective orders, one cover:U;1g confidential
infonnation and a second, covering highly confidential information. See Applications a/Sirius
Satellite Radio Inc. & XM Radio. Inc. For Approval to Transfer Control, MB Docket No. 07-57,
Protective Order, DA 07-3135 (July 11, 2007) ("First Protective Order"); Applications ofSirius
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There is no doubt that the information regarding XM's receivers and terrestrial repeaters
constitutes "commercial information" for purposes of this FOIA exemption. The term
"commercial" in Exemption 4 should be given its ordinary meaning. See Public Citizen,
704 F.2d at 1290; International Satellite, supra. The data contain descriptions and
information about XM's strategic and design approach to interoperability. AB such, the
data provide a confidential review ofXM's previous and current approaches to a key
component of its business.

.The information is protected by Exemption 4 because disclosure would impair the

.Commission's ability to obtain necessary information in the future. As discussed above,
XM has responded to all Conunission inquires with complete frankness and openness.
Disclosing sensitive and proprietary information of this nature would penalize candor,
creating an incentive for the subjects of future enforcement inquiries to tell the
Commission the bare minimum instead ofproviding more comprehensive responses to its
questions.

The information is also protected by Exemption 4 because disclosure wil1 cause
substantial hardship to XM's competitive position. As noted above, XM faces intense
competition from a variety of sources. The requested infonnation provides details about
XM's network architecture, business plan, and deployment strategy that is crucial to
XM's ability to provide its service to consumers. XM would suffer substantial hardship
if its competitors were allowed to obtain this sensitive information about its core strategic
functions.

Again, USE's only argument for disclosure is that the "documents and information are
relevant to the record being made in MB Docket No. 07_57.,,14 Much of the information
USE seeks is already part of the record in the merger docket and the remainder is covered
by protective orders, which create an explicit process that allows access to protected
information while still protecting this highly confidential and proprietary information. 15

4. Consent Decree Discussions

XM requested confidential treatment, pursuant to FOIA Exemptions 4 and 5, of any
consent decree or related settlement discussions, documents and emails between XM and
the Commission, including any of its Bureaus.

Satellite Radio Inc. & XM Radio, Inc. For Approval to Transfer Control, ME Docket No. 07-57,
Protective Order, DA 07-4666 (Nov. 16,2007) ("Second Protective Order").

14 USE FOLA. Request at 4. ,--\
15 .

See First Protective Order at ~nJ 7-10; Second Protective Order at mr 6-12.
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FOIA Exemption 5 protects from disclo~ure "inter-agency or intra-agency memorandums
or letters which would not be available by law to a party other than an agency in litigation
with the agency." 5 U.S.c. § 552(b)(5). The Commission has said that drafts that arise
from negotiations of a consent decree between a party and the Commission are protected
from disclosure by the settlement privilege of Exemption 5. Wireless Consumer
Alliances, 20 FCC Red. 3874, *30 (Feb. 15,2005) (drafts that arose from the settlement
negotiations between a wireless provider and the Enforcement Bureau are protected from
disclosure under Exemption 5 despite the public release of the final consent decree); June
18 Ruling at 6.

Consent decree drafts and discussions could also include information protected from
disclosure by FOIA Exemption 4. For example, the consent decree drafts could include
privileged confidential commercial information that was removed from the final public
consent decree. For the reasons discussed above, this type ofsensitive information is
clearly protected from disclosure under Exemption 4.

In conclusion, when the Supreme Court rejected another meritless FOIA request almost
twenty years ago, it explained that FOIA addresses the public's right to be informed
about what their government isup to, ",hiGh is'clearly not the issue here. Using language
equally applicable to the USE FOIA Req\lest, the Court found the purpose ofFOIA:

is not fostered by disclosure of information about private citizens that is
accumulated in various governmental files but that reveals little or nothing
about an agency's own conduct In this case - and presumably in the
typical case in which one private citizen is seeking information about
another - the requester does not intend to discover anything about the
conduct of the agency that has possession of the requested records.
Indeed, response to this request would not shed any light on the conduct of
any Gove=ent agency or official.

Reporters Committee for Freedom ofthe Press, 489 U.S. at 773.

The purpose of the USE FOIA Request is to fish for infonnation that it might use in its
ongoing private contractual dispute with Sirius - not to find out anything about
government activity. U.S. Electronics has inundated the Commission with petitions,
motions, letters, and other filings in the merger docket that in essence invite the
Commission to insert itself into a private contractual dispute; 16 the instant FOIA request

16 See, e.g., Letter from Kathleen Wallman 'toCha~Kevin J. Martin, FCC, MB Docket No. 07-57
(filed Feb. 11,2008); Letter from Charles Heilein to Marlene H. Dortch, Secretary, FCC, MB Docket
No. 07-57(iiled Dec, 19,2007); Petitio!, of U.S. Electronics, Inc. To Designate Application for
Hearing, MB Docket No. 07-57 (filed Nov. 9, 2007); Comments on Notice ofProposed Rnlernakings
Submitted by U.S. Electronics, Inc" MB DocketNo. 07~57 (filed Aug. 10,2007); Letter from Charles
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is only another step in U.S. Electronics' efforts to use the Commission's processes to
benefit its interests, rather than the public. The Commission should honor XM's requests
for confidentiality and deny U.S. Electronics' requests for such information in their
entirety.

Please contact the undersigned if you require any additional information. Thank you for
your consideration of this matter.

Sincerely,

Scott Blake Harris
lIARRrs, WILTSHIRE & GRANNIS LLP
1200 18th Street NW
Washington, DC 20036
(202)730-1330

Helein to Marlene H. Dortch, Secretary, FCC, MB Docket No. 07-57 (filed Sept. 4, 2007); Letter from
Charles HeJein to Chairman Martin, FCC, MB Docket No. 07-57 (filed Oct. 9, 2007).
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
In the Matter of )

)
REVIEW OF FREEDOM OF INFORMATION ACTION ) FOIA Control No. 2007-235

)
)

-----------)

To: Office of General Counsel

APPLICATION FOR REVIEW

Pursuant to sections 0.461 and 1.ll5 of the Commission's rules, XM Radio Inc. hereby

seeks Commission review of a June 18, 2007 ruling by the Enforcement Bureau regarding

disclosure of information for which XM sought confidential treatmenl-1 The Bureau's Ruling

addressed a Freedom of Information Act ("FOIA") request by the National Association of

Broadcasters ("NAB") for copies of substantially all correspondence between XM and the

Commission in connection with pending enforcement proceedings that involve XM. The Bureau

granted NAB's request in part and denied it in part.

SUMMARY

The Bureau correctly determined that certain XM confidential information was exempt

from disclosure under FOIA and appropriately protected sensitive commercial and proprietary

information. But the Bureau erred in failing to provide confidential treatment for, and agreeing

to disclose, four documents (totaling approximately 45 pages). These four documents contain

XM's responses to Commission Letters of Inquiry ("LOIs") regarding when XM became aware

Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement Division, to David H.
Solomon, Wilkinson, Barker, Knauer, LLP, Counsel for NAB, FOIA Control No. 2007-235
XM Records ("Bureau Ruling").
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of compliance problems with its FM modulators and terrestrial repeaters, the reasons for those

compliance problems, and the names of XM employees identified as being responsible for or

aware of the compliance problems2 In order to answer the LOIs as candidly and completely as

possible, XM did not merely supply the Enforcement Bureau with information from XM's files.

Rather, XM conducted its own internal investigation and included the fruits of that investigation

in its response. Consequently, the responses disclose information about XM's internal decision-

making processes, as well as about the events in question and the company's knowledge of and

response to those events. Moreover, because witnesses' recollections sometimes conflict, the

responses include those conflicting recollections and the names of both current and former

employees at various levels of the company who may have known about the subjects of the

inquiries. XM's responses identify persons whose actual involvement with, or knowledge of, the

matters under investigation may have been only tangential depending on the accuracy of

individual recollections.

The Bureau did not appropriately consider the adverse consequences that disclosure of

the information provided by XM would have on futUre internal inquiries intended to collect the

composite ''knowledge'' of an organization. Complete candor in such situations requires

encouraging full cooperation in interviews and collecting fuctual material that may not all fit

neatly together. Disclosing this information may unfairly tarnish the reputatiollB of individuals,

2
The four documents are: the August 21, 2006 letter from 2006 letter from Joseph M.
Titlebaum to Neal McNeil regarding File No. EB-06-SE-148 (five-page letter plus five one
page declarations); the September 6, 2006 letter from Terry G. Mahn to Neal McNeil
regarding File No. EB-06-SE-148 (four-page letter plus one page of names and titles and a
one-page declaration); the March 12, 2007 letter from James S. Blitz to Kathryn S. Berthot
regarding File No. EB-06-SE-356 (seven-page letter plus a one-page declaration, an exhibit
divider, and two eight-page spreadsheets); and the March 27, 2007 letter from Scott Blake
Harris to Kathryn S. Berthot regarding File No. EB-06-S£-356 (two-page letter plus a two
page spreadsheet).

3



unfairly subject companies like XM and individual employees to opportunistic attacks by

competitors like NAB, and undennine the pnblic interest in facilitating internal investigations in

response to government inquiries. For these reasons, the four documents should be protected

from disclosure under FOrA Exemptions 4 and 6.

Finally, the Commission should also withhold disclosure based on Exemptions 7(A) and

7(C). The Commission should take this opportunity to limit the scope of one of its own prior

ruling involving FOrA Exemption 7(A), so as to make clear that tbis exemption also covers the

information at issue here, consistent with Supreme Court precedent. While the Bureau may have

felt bound by the broad language in this prior Commission ruling, the Commission can and

should bring its prior ruling in line with court rulings.

ARGUMENT

I. XM's LOr Responses Are Exempt from Disclosure Under FOIA Exemption 4.

Exemption 4 to FOIA, 5 U.S.c. § 552(b)(4), exempts from disclosure "trade secrets and

commercial or financial information obtained from a person and privileged or confidential."

XM's LOr responses were obviously "information obtained from a person," that is, not generated

by the Commission itself In addition, the broad reading the courts have given to the phrase

"commercial or financial" makes clear that virtually all of the information in XM's LOI

responses falls into this category.3 See, e.g., Critical Mass Energy Project v. Nuclear Regulatory

!
i
I
I

3
The Bureau's Ruling states at one point that "information about when XM became aware of
potential non·compliance and what modifications XM made to its radios after they were
authorized by the Commission is not commercial iliformation entitled to confidential
treatment." Bureau Ruling at 4 (emphasis added). To the extent the italicized phrase was
intended as a fmding that the LOr responses failed the "commercial" prong of the applicable
test (and not just the "confidential" prong), the Bureau clearly erred. See Public Citizen
Health Research Group v. FDA, 704 F.2d 1280,1290 (D.C. Cir. 1983) (reports about product
safety are "commercial" becanse they will be instrumental in the manufacturer's attempts to
market the products). Facts developed in the Commission's FM modulator and terrestrial
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Comm'n, 975 F.2d 871, 874 (D.C. Cir. [992) (en bane) (treating safety reports by a non-profit

corporation as "commercia["); Am. Airlines, Inc. v. Nat 'I Mediation Bd, 588 F.2d 863, 870 (2d

Cir. 1978) (treating the number of authorization cards submitted in support of union's

certification petition as "commercial"). Thus, the only real question is whether the information in

XM's LO1responses qualifies as "confidential."

Under FOIA, "confidential" has a specialized meaning derived from the purposes of the

statute. Because XM was required to respond to the Commission's LOIs, the information is

considered "confidential" if disclosure is likely either to: (1) impair the govermnent's ability to

obtain necessary information in the future; or (2) cause substantial harm to XM's competitive

position. Nat 'I Parks and Conservation Ass 'n v. Morton, 498 F.2d 765,770 (D.C. Cir. 1974). In

this case, both prongs are satisfied.

As an initial matter, the purpose of the NAB's FOIA request is to fish for information

that it might use in its ongoing campaign to curtail XM's competition with its members - not to

find out anything about government activity. Since the earliest days of the satellite radio

industry, the NAB (on behalf ofXM's competitors, terrestrial radio broadcasters) has endeavored

to limit or cripple satellite radio's growth and impact; the instant FOIA request is only another

step in NAB's efforts to use the Commission's processes to benefit the interest of NAB's

members, rather than the public. In other words, this request is designed to cause substantial

harm to XM's competitive position and will do so - thus the documents are "confidential" under

settled law. As importantly, the documents are "confidential" because disclosing them will

Continued . .

repeater inquiries have already significantly affected XM's commercial operations, and XM
is well aware that additional commercial consequences are likely to follow. Under Public
Citizen, this gives XM an intensely commercial interest in all factual information requested
by the Commission.
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plainly'impair the Commission's ability to obtain necessary information in future investigations.

As the D.C. Circuit has stated, "when dealing with a FOIA request for information fue provider

is required to supply, the governmental impact inquiry will focus on the possible effect of

disclosure on its quality." Critical Mass, 975 F.2d at 878 (emphasis added); Washington Post

Co. v. Dep't of Health and Human Servs.. 690 F.2d 252, 268-69 (D.C. Cir. 1982) (quality of

information submitted to government may be impaired where fue nature of the inquiry leaves

substantial room for interpretation by the submitting party).

There are at least two reasons why disclosure of XM's LOI responses would adversely

affect the quality of future responses in Commission enforcement proceedings. First, even

though a business organization may be obligated to respond to Commission LOIs, as XM was

required to reply to the LOIs here, Bureau Ruling at 5, 7, individual employees - as well as

former employees - may not be obligated to cooperate wifu efforts to provide that response. In

fuis case, many of fue events about which the Commission inquired happened more than five

years ago, and there has been significant employee turnover at XM during that time. XM was

able to respond as completely as it did only because both former and current employees at all

levels of fue company were willing to be interviewed at length by counsel so fuat fueir

recollections, some of which were of events more than five years past, could be taken into

account. Disclosing the identities and recollections of these individuals may subject them

improperly to reputational harm and adverse consequences in fueir chosen professions.

As a result, disclosing the identities of the individuals who provided information to XM,

along with fue information fuey' provided, will surely deter cooperation by individuals in

connection wifu future FCC investigations. It would be terribly short-sighted for the

Commission to adopt a disclosure policy in this case that would make it less likely fuat potential

6



witnesses in comp~able situations will voluntarily and fully cooperate in future investigations.

Indeed, similar considerations recently prompted the Department of Justice (DOl) to change its

policy regarding companies' refusal to waive the attorney-client privilege. Under the so-called

"Thompson Memorandum," DOJ policy held that a corporation's refusal to waive attomey-client

privilege during a criminal investigation could be considered a relevant indicator of non-

cooperation in determining whether to indict the corporation. See, e.g., United States v. Stein,

440 F. Supp. 2d 315, 319 (S.D.N.Y. 2006). But last December DOJ changed its position in

response to concerns that its policy would deter cooperation with internal corporate

investigations. The "McNulty Memorandum" concluded that a corporation's refusal to waive

privilege over attorney-client communications could not be held "against the corporation in

making a charging decision.'''' DOJ reversed course because it recognized that the privilege

"'encourage[s] full and frank communication between attorneys and their client and thereby

prornote[s] broader public interests in the observance of law and administration of justice'"

(quoting Upjohn v. United States, 449 U.S. 383,389 (1976)).' In other words, the promise of

confidentiality - whether between attorney and client or regulator and corporation - actually

promotes, rather than restricts, openness and honesty in a given proceeding. Without that

promise, as DOJ rightly recognized, an individual's instinct to protect himself or herself

inevitably replaces "full and frank communication."

In addition, the "knowledge" of any business organization is necessarily a composite of

what its employees know. If the employees claim to "know" different things that are to some

extent irreconcilable, there may be no simple answer to the question of what the organization as

4

,
Memorandum of Deputy Attorney General Paul McNulty,
http://news.findlaw.comlbdocs/docs/doj/121206mcnultyrnemo.htm1.

ld.
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a whole knew or when it knew it. Under these circumstances, a Commission policy ofprotecting

detailed elements of LOI responses from disclosure will encourage respondents to bring all

relevant, even if sometimes conflicting, information to the Commission's attention. Or to put the

matter negatively, compelling disclosure here may cause future respondents to feel the need to

answer in generalities or harmonize differing recollections. As noted above, XM conducted its

investigation by not only reviewing materials in its files, but also by conducting interviews of

current employees, former employees, and even outside advisors. XM gave the Commission the

reCOllections of those XM believed might have been involved in these matters - even where

those recollections were not identical and where it was not clear whether or to what extent the

individual was actnally involved. This is precisely the kind of disclosure the Commission should

encourage. However, by making public the details of who had what recollections, the

Commission necessarily deters candid communications in response to internal corporate

inquiries. This result will hamper futnre internal inquiries and ultimately, FCC enforcement

efforts.

Disclosing XM's LOr responses will also cause substantial hann to XM's competitive

position. Nat'Z Parks, 498 F.2d at 770. XM candidly responded to the LOIs in detail. Its

responses provide insights into XM's organizational processes, how it became aware of the

potential non-compliance, how it reacted, and how the potential non-compliance affected its

business processes and strategy. Accordingly, disclosing these responses would reveal not just

the "name[s] and titles" of XM's employees as the Bureau suggested, but also details about

XM's internal workings that go fljJ beyond any public disclosure XM has made to date on these

subjects. As XM explained in its April 20, 2007 letter, "[a]ny disclosure of this information

would provide a peek into XM's 'play book,' giving a significant advantage to XM's

8



competitors, which includes the party filmg the FOIA request .. " Thus, XM would suffer

substantial hardship if its competitors were allowed to view this sensitive information about its

Core strategic functions."

II. XM's LOI Responses Are Exempt from Disclosure Under FOrA Exemption 6.

FOIA Exemption 6 protects against disclosure of "personnel and medical files and similar

files the disclosure of which would constitute a clearly unwarranted invasion of personal

privacy." 5 U.S.c. § 552(b)(6). According to the Supreme Court, "Congress' primary purpose

in enacting Exemption 6 was to protect individuals from the injury and embarrassment that can

result from the unnecessary disclosure of personal information" United States Dep't ofState v.

Washington Post Co., 456 U.S. 595, 599 (1982).

The statutory reference to "personnel files and medical files and similar files" has misled

some agencies and courts into taking a narrow view of Exemption 6. But the Supreme Court has

furcefully rejected a narrow view of this exemption, frnding the protection of individual privacy

"was not intended to tum upon the label of the file which contains the damaging information."

Id. at 601-02. Rather, "[w]ben disclosure of information which applies to a particular individual

is sought from Goverrunent records, courts must determine whether release of the information

would constitute a clearly unwarranted invasion of that person's privacy."

The Bureau's focused its analysis of Exemption 6 solely and erroneously on names and

titles. See Bureau Ruling at 5. Framing XM;s Exemption 6 argument solely as a request for

"confidential treatment of the names and titles of XM employees," the Bureau said it was willing

to "assum[e] that the names and titles of these XM employees could be characterized as

personnel or similar files," id., but it was "not willing to redact the names and titles." Id. (The

Bureau had already observed that the "names and titles" of XM's executive and senior-level
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employees "are publicly known." Bureau Ruling at 4} This treatment of Exemption 6 cannot be

reconciled with the applicable law.

First, the Bureau's fmding that the considerable harm such disclosure might cause to

individuals does not outweigh "the public's interest in understanding the agency's enforcement

proceedings" (Bureau Ruling at 5) is directly contrary to the facts: NAB is seeking this

information in order to damage XM on behalf of NAB's terrestrial radio constituents and not to

better understand any FCC proceedings. In fact, any suggestion of a positive public interest in

disclosure is contradicted by the Bureau Ruling itse1J; which elsewhere concluded - correctly 

that "NAB seeks disclosure of information obtained in an enforcement proceeding for use in an

entirely separate licensing proceeding." Bureau Ruling at 8 (emphasis added). It was on this

basis that the Bureau explained - again, correctly - "we disagree that there is a compelling

public interest in disclosing information regarding XM's potential rule violations." ld

Having concluded that there was no public interest in disclosing information about

potential rule violations by XM, and that NAB's interest in the documents from the enforcement

proceeding was to make collateral use of them, the Bureau's conclusion that the privacy interests

of the individuals mentioned in XM's LOI responses were outweighed is inexplicable. The

Supreme Court said it- quite succinctly: "disclosure of records regarding private citizens,

identifiable by name, is not what the framers of the FOJA had in mind." United States Dep 't of

Justice v. Reporters Committeefor Freedom ofthe Press, 489 U.S. 749, 765 (1989).

Second, to the extent that there is any skepticism about whether "personnel files or

medical files or similar files" were involved here, that question is decisively settled in XM's

favor. As the D.C. Circuit has held, "All information which 'applies to a particular individual' is

covered by Exemption 6, regardless of the type of file in which it is contained." Washington

10



Post Co., 690 F.2d at 260 (quoting United States Dep't ofState, 456 u.s. at 599). Under this

ruling,_ information about an individual's involvement - or possible involvement - in matters that

are the subject of regulatory enforcement activity clearly qualifies, and not just to the extent of

"names and titles." Such information is precisely what the Bureau Ruling would release to XM's

competitors.

Third, it is irrelevant - as a matter of law - whether certain information in XM's LOI

responses (such as names and titles) is also available from other public sources. In Reporters

Committee for Freedom of the Press, supra" the Supreme Court held that a computerized FBI

"rap sheet" was protected from disclosure under Exemption 7(C) even though evelything on the

rap sheet was a matter of public record. 489 U.S. at 749. And in New York Times Co. v. NASA,

920 F.2d 1002, 1008-10 (D.C. Cir. 1990), the D.C. Circuit held that an audio recording of the

voices of the Challenger astronauts in the moments before the fatal explosion was protected

under Exemption 6 even though NASA had already made a transcript of the recording public.

Thus, the fact that "names and titles" of XM's employees may be publicly available, or that XM

has disclosed its receipt of the LOIs in securities filings, is utterly irrelevant to the analysis under

Exemption 6.

Finally, the Bureau's application of the legally required balancing test seriously

understated the potential harm to the individuals disclosed in XM's response, by repeatedly

discussing "names and titles" as ifthat were the only issue here. The real and serious invasion of

personal privacy here is not the disclosure that a particular person held a particular position at

XM, but the linkage of individuals, by name, to recollections about - and perhaps even each

individual's alleged role in - the underlying activities and alleged non-compliance that are the

11



subject of the Enforcement Bureau's investigations. That linkage is as pat~nt an invasion of

privacy as disclosing a medical condition or reprimand in a personnel file.

III. XM's LOI Responses Are Exempt from Disclosure Under FOIA Exemption 7.

Exemption 7 of FOIA protects from mandatory disclosure any records or information

"compiled for law enforcement purposes," if disclosure "could reasonably be expected to

interfere with enforcement proceedings," 5 U.S.c. § 552(b)(7)(A), or "could reasonably be

expected to constitute an unwarranted invasion of personal privacy." 5 U.S.c. § 552(b)(7) (C);

FBI v. Abramson, 456 U.S. 615, 633 (1982). Records compiled by agencies having both law

enforcement and administrative functions, like the Commission, qualify as investigatory files

compiled for law enforcement purposes under Exemption 7. Mapo/her v. Dep 't of Justice, 3

F.3d 1533,1540 (D.C. CiI. 1993).

A. Exemption 7(A).

AlthOUgh the Commission's investigation has progressed significantly, the matters that

are the subject of the LOIs are not yet closed. Disclosure of the documents at issue could

compromise the current investigation and establish a precedent that would compromise unrelated

Commission enforcement proceedings. As explained above in the discussion of Exemption 4,

publicizing the names of voluntary witnesses at this time would make both those witnesses and

other potential witnesses less likely to voluntarily and fully cooperate in the future. Such

reticence would inevitably lead to more limited and less useful responses. That is exactly the

kind ofharm that Exemption 7(A) was intended to avert.

Exemption 7(A) focuses not on individual privacy but on the integrity of the investigation

itself. The Commission has routinely denied FOIA requests for information submitted to the

Commission during an ongoing investigation. In Kay v. FCC, the Commission received a FOIA
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request for "all complaints, letters, reports, and memoranda, or notes submitted to tbe FCC by

any person" with respect to an ongoing investigation. 867 F. Supp. II, IS (D.D.C. 1-994). The

District Court held that the Commission properly withheld the requested documents because the

documents were protected under FOIA exemption 7. Id. at 16-20; see also In the Matter of

Rocky Mountain Record, 21 FCC Rcd 12362 (October 27, 2006) (denying access to documents

in an enforcement proceeding because protection would interfere with an ongoing investigation

including deterring potential witnesses, and exposing witnesses to potential harassment.) Indeed,

just a few months ago, the Commission relied on Exemption 7 to reject a FOIA request

submitted by a reporter for many of the same records sought by the NAB.'

By contrast, the Commission saId in Wireless Consumer Alliance, 20 FCC Red. 3876,

3881 (2005), that Lor responses such as those at issue here do not qualify for Exemption 7(A)

because "[a]s a general proposition, release of information already known to the target of the

investigation would not be expected to result in interference." The Commission should take this

opportunity to limit the scope of this ruling, which sweeps much too broadly. In this case, for

example, XM has provided the Commission with summaries of witness recollections that do not

agree on all points. Each witness knows what he or she has told XM's counsel, but not

necessarily what other witnesses have said Public disclosure of the LOr responses, therefore,

could actually taint further testimony at the Commission or elsewhere by compromising the

independence of the witnesses' recollections. Moreover, the Commission should approach the

matter "categorically," as the Supreme Court has instructed, Reporters Committee for Freedom

of the Press, 489 U.S. at 773-75, and consider the long-term effect of permitting disclosure of

unevaluated investigatory materials.

6 Letter to Christopher Stem, Bloomberg News, from the Enforcement Bureau dated 26
September 2006, FOIA Control Number 2006-486.
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B. Exemption 7(C).

Exemption 7(C) is similar to Exemption 6 (as discussed above), but broader; thus, courts

require a lesser degree of intrusion on personal privacy in order to invoke Exemption 7(C). See

Reporters Committee, 489 U.S. at 756. 1bis reflects the co=on-sense view that disclosure of

information about an individual is inherently more troubling when it connects a person with

possible non-compliance. Indeed, the D.C. Circuit has recognized that "a primary purpose of

Exemption 7(C)" is ensuring that individuals are not "associated unwarrantedly with alleged

criminal activity." Stern v. FBI, 737 F.2d 84, 92 (D.C. Cir. 1984). Publishing the names of

people who were merely involved in an investigation - but were never actually accused of any

wrongdoing - could "make those persons the subjects of rumor and innuendo, possibly resulting

in serious damage to their reputations." Id. That kind of disclosure should be permitted "only if

the public interest in the infoInlation outweighs the significant privacy interests implicated." Id.

In Stern, the court held that the privacy interests of two FBI agents outweighed the public

interest in knowing the names of everyone who was involved in potentially wrongful activity.

The primary public interest was in knowing that a government investigation of wrongdoing was

thorough and that any wrongdoers were held accountable. Id. That interest "would not be

satiated in any way by the release" of the agents' names. fd. The same considerations apply

here. The XM employees who would be harmed by the release of their names never had the

chance to even review - much less respond to - any allegations that might have been leveled

against them during the investigation. Subjecting the XM employees involved in the

investigation to the "embarrassment or stigma wrought by negative disclosures," id. at 91, would

contravene a core purpose ofExemption 7.
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For these reasons, the Commission should make clear that Exemptions 7(A) and 7(C) are

fully applicable to ongoing investigations and apply those exemptions to the NAB's FOlA

request.

CONCLUSION

It is perhaps telling that the NAB's FOIA request can be summed up so aptly using the

Supreme Court's own characterization of an equally meritless request almost twenty years ago.

As the Supreme Court said in Reporters Committee, the purpose ofFOlA

is not fostered by disclosure of information about private citizens
that is accumulated in varions governmental files but that reveals
little or nothing about an agency's own conduct In this case -and
presumably in the typical case in which one private citizen is
seeking information about another - the requester does not intend
to discover anything about the conduct of the agency that has
possession of the requested records. Indeed, response to this
request would not shed any light on the conduct of any
Government agency or official..

.Reporters Committee, 489 U. S. at 773. The same is true here. The Commission should exempt

from disclosure XM's four documents and deny the NAB's request in its entirety.

Respectfully Submitted,

~-L_~
Mar 's
Amy .chardson

HAJuus, WILTSHIRE & GRANNIS LLP
1200 18th Street, NW
Washington, DC 20036-2560
(202) 730-1300
Counsel to XM Radio Inc.

July 2,2007
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1716 1< SlREET NW

WASHINGTON. DC 20006

PHONE 202.719.7000

FAX 202,7I9.7CM9

7925 JONES BRANCH DRIvE

MclEAN. VA 22102

PHONE 703.905.2800

FAX 703.905.2820

www.wileyrein.com

February 29,2008

VIA FIRST CLASS MAIL AND FACSIMILE

Karen Mercer
Federal Communications Commission
Enforcement Bureau
Spectrum Enforcement Division
Room 3-A325
445 12th Street, S.W.
Washington, DC 20554

Re: FOIA Control No. 2008-190

Dear Ms. Mercer:

Robert L. Pettit
202.719.7019
rpettit@wileyrein.com

This letter is Sirius Satellite Radio loc.'s ("Sirius" or "we") response to the
letter of Kathryn S. Berthot dated February 14,2008, in the Freedom oflnforrnation
Act ("FOlA") request submitted by U.S. Electronics, lnc. ("USE") noted above.

Some ofthe material arguably within the scope of the FOIA request was
submitted under protective order in response to information requests tendered by the
Commission to Sirius as part ofthe Commission's ongoing consideration of the
proposed merger between Sirius and XM Satellite Radio Holdings Inc. ("XM"), MB
Docket No. 07-57. In addition, as the February 14, 20081etter noted, many of the
documents that USE requested are subject to pending confidentiality requests.
Specifically, Sirius has requested confidentiality for documents it submitted 10 the
Commission as part ofFile No. EB-06-SE-250. 1

In addition to the documents covered by these specific confidentiality requests, any
documents subject to the USE FOIA request that discuss proposed consent decrees or other similar
settlement agreements between the Commission and Sirius are exempt from public disclosure
pursuant to FOrA Exemption 5. See. e.g., Wireless-Consumer Alliance. 20 FCC Red. 3874 (2005)
(withholding drafts of conSent decrees); Letter from Kathryn S. Bertho~ Cbiet; Spectrum
Enforcement DiVision, FCC. to David H. Solomon. Wilkinson Barker Knauer. LLP. Counsel for
NAB, File No. EB-Q6-SE-250 - Sirius Records (June 18, 2007) at 5 ("June 18 Letter Ruling")
(attached as Exhibit 1) (withholding from disclosure Sirius presentations that were "the subject of
ongoing settlement discussions').
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MB Docket No. 07-57

USE's FOIA request extends to certain information submitted by Sirius to
the Commission regarding interoperability and terrestrial repeaters.' Because this
information was submitted in the merger docket under tbe terms of the protective
order, and meets the requirements for FOIA Exemption 4,3 there is no reason to
release these documents publicly and the agency should decline to do so.

In the Merger Docket, the Commission has adopted two protective orders,
one covering confidential information4 and a second, more restrictive order covering
higbly confidential information.s The Second Protective Order grants "more limited
access to those materials [submitted by parties] which, if released to competitors,
would allow those competitors to gain a significant advantage in the marketplace.,,6
On November 16,2007, Sirius filed its response to the Media Bureau's Initial
Information and Document Request dated November 2,2007 (the "Merger
lnfonnation Request"). Pursuant to the Commission's Order adopting the
Protective Order, the Order Adopting the Second Protective Order, and instructions
from Media Bureau staff, Sirius filed two copies of its response, a redacted public
copy, and an umedacted public copy available for inspection pursuant to the tenns
of the Protective Orders. .

In tbe public copy, Sirius redacted confidential and bighly confidential
infonnation tbat may be covered by USE's FOIA request, including information
related to Sirius' terrestrial repeaters and development of interoperable satellite

2 USE FOIA Request at 2.3.

47 CF.R. § OA57(d) (implementing 5 U.S.C. § 552(b)(4)).

Second Protective Order at ~ 3.

Applications ofSirius Satellite Radio Inc. &XMRadio, Inc. For Approval to Transfer
Control, Protective Order, ME Docket No. 07-57, DA 07-4666 (reI. Nov. 16,2007) ("Second
Protective Order" and together with the First Protective Order, the "Protective Orders").
6

Applications a/Sirius Satellite Radio Inc. & XM Radio, Inc. For Approval 10 Transfer
Control, Protective Order, ME Docket No. 07-57, DA 07-3135 (reI. July 1J, 2007) (the "First
Protective Order").,
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radio receivers. 7 Such infonnation is properly withheld from public inspection
pursuant to FOIA's Exemption 4.

Exemption 4 protects commercial and/or financial infonnation that, if
disclosed, will: (I) impair the govenunent's ability to obtain necessary infonnation
in the future; or (2) cause.substantial harm to the competitive position of the person
from whom the infonnation was obtained.' The infonnation redacted in Sirius'
response to the Merger Infonnation Request clearly falls within this Exemption.
Sirius redacted infonnation related to technical data concerning its terrestrial
repeaters, potential manufacturers of interoperable radios, as well as pricing and
cost infonnation for such radios. Such .proprietary and confidential infonnation is at
the core of Sirius' operations and its disclosure to competitors would provide them
with a distinct advantage. Moreover, release of such information would tend to
deter fulsome cooperation by parties subject to Commission inquiries in the future
for fear ofpublic disclosure ofsensitive and confidential information. The agency
should thus find that these materials are exempt from FOIA disclosure.

USE provides no compelling justification that would allow the agency to
disclose these exempt materiills.9 USE states that its request is necessary because
the "documents and information [it seeks] are relevant to the record being made in
MB Docket No. 07_57.,,10 However, these documents are already part of the record
in MB Docket No. 07-57. The Commission has already designed a process to
ensure that these documents can be properly reviewed and considered in the merger
context. The Protective Orders provide access by persons such as USE to
documents and information withheld from public disclosure under conditions
intended to pennit timely consideration of these documents as part ofthe merger

See REDACTED COPY, Response a/Sirius Radio Inc. to the Informalion and Document
Request Issued on November 2, 2007-by the Federal Communications Commission, Narrative
Responses lII.E, IV.DA, IV.D.5, IV.D.6, IV.D.? & IV.D.S; Exhibitlll.A.

Nat'/ Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974) (footnot.e
omitted).

Indeed, USE limits its request to those documents that are "non·privileged" and "non
exempt." USE FOIA Request at 2-3. USE thus does not appear to be requesting disclosure of
exempt documents on public interest grounds. See Examination ofCurrent Policy Concerning the
Treatment ofConfidential Information Submitted to· the Commission, 13 FCC Red. 24816, 24818 ('i\
2) (1998) CUEven \"hen particular infonnation falls within the scope of a FOIA exemption, federal
agencies generally are afforded the discretiop to release the infonnation on public interest
grounds.") .
10 USE FOIA Request at 4.
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proceeding while assuring the protection of Sirius' proprietary infonnation. 11 There
is thus no public interest reason to disclose publicly these exempt documents
pursuant to ForA. .

£B-06-S£-250

USE also seeks documents submitted by Sirius as part of the EB-06-,SE-250
proceeding. These documents were the subject of a prior FOIA request filed hy the
National Association of Broadcasters ("NAB")]> As Sirius showed in response to
that earlier request, these materials are covered by FOJA Exemptions 4 and 7. 13 The
documents that Sirius submitted in the EB-06-SE-250 proceeding included
privileged infonnation, trade secrets, and sensitive commercial and financial
infonnation that meet both prongs of the test under Exemption 4 (discussed above).
Exemption 7(A) smelds from disclosure documents "compiled for law enforcement
purposes" and ifreleased can "reasonably be expected to interfere with enforcement
proceedings."l4 The EB-06-SE-250 documents qualify for this exemption because
the Commission's investigation remains ongoing and because disclosure of these
documents would interfere with these proceedings. Exemption 7(C) shields
documents from disclosure "compiled ... for law enforcement purposes" where
disclosure "could reasonably be expected to constitute an unwarranted invasion of
personal privacy."" Many of the documents submitted in the EB-06-SE-250
proceeding identify specific Sirius employees without drawing a distinction
between those who may only have had limited knOWledge of the issues in the
proceeding and those who were more actively involved. There is no public interest
in disclosure ofthe identity of these individuals, and any arguable interest in

II

12

See First Protective Order at ~~ 7-]0; Second Protective Order at ml6-12.

FOlA Control No. 2007-235.

5 U.S.c. § 552(b)(7)(A).

5 US.c. § 552(b)(7)(C).

l3 5 U.S.c. §§ 552(b)(4) & (7). In its response Sirius also explained tbat althougb tbe
Commission's rules, 47 C.F.R. § 0.459(b), bar "blanket" requests for confidential treatment, it is
appropriate in cases such as these where there are a large number of documents at issue for the
Commission to rule OD requests for confidentiality on a c'ategorical or "generic" basis. See, e.g.,
NLRB v. Robbins Tll'e & Rubber Co., 437 U.S. 214, 236 (1978) (explaining that Congress intended
to prolubit "blanket exemptions" but not "generic determinations").
14

15
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disclosure is significantly outweighed by the privacy interests of those individuals
in not being unfairly associated with the issues covered by that proceeding.16

On June 18, 2007, the Enforcement Bureau granted in part, and denied in
part, NAB's request.!? In doing so, the Enforcement Bureau issued a determination
on Sirius' request for confidential treatment of these documents. The Enforcement
Bureau found that "Sirius has demonstrated that substantial competitive harm is
likely to resull from the release ofsome of the requested information," because
"disclosure ofthese commercial materials would allow competitors to gain insight
into Sirius' business processes, commercial strategies and product development and
harm its relationships with its vendors.':!' As a result, the Enforcement Bureau
ruled that this information should be withheld from disclosure under FOIA
Exemption 4 and FOIA Exemption 5.!9

For those documents that the Bureau has already detennined are exempt
from FOIA disclosure, ihe Bureau should simply deny USE's request. USE's FOIA
request provides no basis for revisiting the Bureau's prior decision on these issues,
and does not even attempt to argue that there is a public interest justification for
releasing these documents despite their exempt status. In fact, USE's FOIA re~uest

appears to be limited solely to "non-privileged" and "non-exempt" documents. 0

Indeed, while USE fails to offer any compelling reason for releasing these
documents despite their confidential nature, the sole justification that USE does
arguably provide is the unsupported assertion that these "documents and
infonnation are relevant to the record being made in MB Docket No. 07_57.',21 This
is a passing reference to the same argument that was made (in a much more detailed
presentation) by NAB in its FOIA request. Thus, the Enforcement Bureau has
already had the opportunity to consider and reject the supposed relevance ofthese
documents to the XMISirius merger proceeding as a basis for releasing exempt

Deglace v. DEA, No. 05'2276, 2007 WL 52 J896, at *2 (D.ne. Feb. JS, 2007) (citing
United Slates Dep', ofJustice v. Reporters.Comm./or Freedom a/the Press, 489 U.S. 749, 776
(1989)).
11 June 18 Letter Ruling.
JB [d.aI3.

19 5 U.S.e. § 552(b)(5).
20 See supra note 9.
21 USE FOlA Request at 4.
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documents. The Bureau "disagree[d)" that there was any "compelling public
interest" in disclosing this infonnation/2 and found that all of the case law cited by
NAB was distinguishable. usB cannot offer any basis for revisiting this
conclusion, and certainly has failed to do so with its unadorned assertion of
relevance.

While the Enforcement Bureau determined that the vast majority of tre
materials at issue in the NAB request were exempt from FOIA disclosure, the
Bureau also held that a limited amount ofmaterial was not covered by a FOlA
exemption and therefore could be released. On June 29,2007, Sirius filed an
Application for Review of the Bureau's decision with respect to the limited number
of the documents the Bureau detennined should be released.23 In its Application for
Review, Sirius explained that some of the information that the Bureau decided to
release was just as commercially sensitive as the infonnation that the Bureau
determined was exempt, and should therefore be subject to the same FOlA
exemptions.>4 In addition, Sirius and third-party intervenors showed that the
identities of the various Sirius employees that Sirius identified as having knowledge
of the issues in the proceeding were covered by FOlA Exemption 7.>' Release of
this information serves no purpose, and could unfairly associate these individuals
with non-compliant conduct where no determination of individual involvement has
been made26 For this reason, as Sirius explained, the case law clearly shows that
the names and identifying information of third parties who are mentioned in law
enforcement records are routinely withheld.27 The Application for Review remains
pending. To the extent that USE seeks documents that are the' subject oflhe still
pending Application for Review, the Bureau should deny USE's request as to these
documents pending resolution of the Application for Review.

June 18 Letter Ruling at 6.

Application for Review of Freedom of Information Action of Sirius Satellite Radio, FOIA
Control No. 2007-235 (June 29, 2007) ("Application for Review") (attached as Exhibit 2). Sirius did
not challenge tbe release of all of the information contained in these documents. but rather sought
additional redactions of relevant infonnation contained in the documents before they were released.

" !d. aI3-5; ll-l3.
25 Id. at 5-11.

" Id. at 5, 7.
27 Id. at 7.



"

Karen Mercer
February 29, 2008
Page 7

Additionally, Sirius understands that USE has filed a FOIA request with the
Commission for documents submitted by Kiryung Electronics Company, Ltd.
("KRI") and Wistron NeWeb Corp. ("WNC") concerning the matters "raised and
considered" in proceeding EB-06-SE-250.'8 To the extent such documents cover
topics similar or identical to those covered by the documents discussed above but
are not subject to a pending confidentiality request, we ask that the Bureau exercise
its discretion and deny this USE's FOIA request for the reasons stated above

29

Please contact me at the telephone number above should you have any
further questions or require additional information.

FOIA Control No. 197

29 47 C.F.R § 0.459(f) (permitting the Commission to sua sponte withhold public disclosure of
documents even where no request for confidentiality was filed).
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Federal Communications Commission
Washington, D.C. 20554

June 18,2007

VIA CERTIFIED MAlL

RETURN RECEIPT REQUESTED
AND FACSIMILE AT (202) 783-5851

David H. Solomon, Esq.
Wilkinson Barker Knauer, LLP
2300 N Street, Northwest
Suite 700
Washington, D.C. 20037

Re: FOIA Control No. 2007-235 - Sirius Records

Dear Mr. Solomon.

This is in response to your March 22, 2007, Freedom of Information Act
("FOlA") request filed on behalfof the National Association of Broadcasters ("NAB").
You seek copies ofLetters of Inquiry ("LOIs") or similar correspondence from the
Commission to Sirius Satellite Radio, Inc. ("Sirius") and XM Radio, Inc. ("XM"), as well
as responses from both companies, concerning the compliance with the Commission's
rules ofFM modulators/transmitters used in connection with their satellite Digital Audio
Radio Service ("DARS") radios and of their terrestrial repeaters.

For administrative convenience, we are addressing your FOlA request separately
with respect to Sirius and XM. This letter deals with the portion of your FOlA request
relating to Sirius. Your FOIA request seeks documents which are the subject of pending
requests for confidentiality from Sirius pursuant to FOlA Exemptions 4 and 7(A). We
accordingly served your FOIA request on Sirius and fave it an opportunity to provide
additional support for· its requests for confidentiality. Sirius submitted a supplemental
confidentiality request on April 20, 2007.2 On May 23,2007, NAB submitted a response
to the Apri120, 2007 supplemental confidentiality request filed by Sirius.' On May 30,
2007, Sirius responded to NAB's May 23, 2007 response'

I See 47 C.F.R. § 0.461 (d)(3). See also Letter from Kathryn S. Berthot, Chief, SpectrUm Enforcement
Division, Enforcement Bureau, to Robert L Pettit. Esq., Wiley Rein LLP (April 9, 2007).

2 See Letler from Robert L. Pettit, Esq" Wiley Rein LLP, to Kathryn S. Berthot, Chief, SpectrUm
Enforcement Division, Enforcement Bureau (April 20, 2007) ("April 20,2007 letter").

) See Letter from David H. Solomon, Esq., Wilkinson Barker Knauer, LLP, to Kathryn S. Berthot, Chief,
Spectrum Enforcement Division, Enforcement Bureau (May 23, 2007).

4 See Letter from Robert L. Pettit, Esq., Wiley Rein LLP. to Kathryn S. Berthol, Chief, Spectrul11
Enforcement Division, Enforcement Bureau (May 30, 2007).
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Categories l, 3 and 5. Categories l, 3 and 5 of your FOlA request seek LOIs or
similar leners ITom the Commission to Sirius regarding the compliance with Commission
rules ofFM modulatorsltransmitters used by Sirius in connection with its satellite DARS
radios. We have located two LOIs ITom the Commission to Sirius dated June 20, 2006
and August 7, 2006 that are responsive to this request. We are releasing these documents
in their entirety (approximately 13 pages).

Categories 2, 4 an d 5. Categories 2, 4 and 5 of your FOlA request seek the
responses of Sirius (including any documents provided therewith) to LOIs or similar
letlers from the Commission regarding its compliance with Commission rules ofFM
modulalOrs!transmitters used by Sirius in connection with its satellite OARS radios and
any other documents submined by Sirius relating to these matters. We have located
approximately 3,784 pages of responsive documents ("LOT Responses''). As explained
below, we are releasing approximately 97 pages of documents, some with redactions: and
withholding approximately 3,687 pages of documents.

Sirius asks us to withhold its LOT Responses in their entirety under FOlA
Exemption 7(A). FOlA Exemption 7(A), 5 U.S.c. § 552(b)(7)(A), applies to "records or
infonnation compiled for Jaw enforcement purposes ... to the extent that the production
of such Jaw enforcement records or information ... could reasonably be expected to
interfere with enforcement proceedings." Sirius asserts that all of the materials it has
produced qualify for protection under Exemption 7(A) because they were indisputably
compiled for Jaw enforcement purposes and their release would interfere with pending
and future related enforcement proceedings.

We conclude that Sirius' LOI Responses should not be withheld from disclosure
under Exemption 7(A). All of the materials in question are in Sirius' possession and
known to it. In Wireless Consumers Alliance, the Commission concluded that the release
of information already known to the target of an investigation would not be expected to
result in interference to the investigation.5 Furthennore, in this instance~ we do not
believe that release ofthese materials will result in interference to any other pending
investigations Or similar future investigations. In this connection, we note that it has been
publicly known for almost a year that the Commission is investigating the compliance of
various entities with the Commissiou's rules regarding FM modulators.6

Sirius also requests confidential treatment of its LOI Responses in their entirety
under FOlA Exemption 4. FOIA Exemption 4, 5 U.S.C. § 552(b)(4), applies to "trade
secrets and commercial or financial information obtained from a person and privileged or
confidential." Under National Park:; and Conservation Ass 'n v. Morton,? commercial or
financial materials are considered confidential if disclosure of the information is likely:

j 20 FCC Red 3874, 3881-82 (2005).

6 We note that Sirius and various other companies have disc10sed pending investigations inlo their
compliance with the Commission's rules regarding FM modulators in tlleir filings with the Securities and
Exchange Commission ("SEC").

7 498 F.2d 765,770 (D.C. Crr. 1974) ("National Parks ").
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(l) to cause substantial hardship to the competitive position of the submitter, or (2) to
impair the government's ability to obtain necessary information in the future.s

3

Sirius argues that its LOl Responses contain trade secrets and privileged
conunercial or financial information and that the disclosure of this information would
result in irreparable harm to its competitive position. In particular, Sirius argues that
disclosure of such infOImation would allow competitors to gain insight into Sirius'
business processes and commercial strategies as well as its relationships with customers,
harm Sirius' relationships with its suppliers and its ability to work with distributors, and
assist competitors in developing, producing, marketing and selling future products and
services that compete with those offered by Sirius. Sirius further argues that the release
of such information would impair the Commission's ability to obtain necessary
information in the future.

We find that Sirius has demonstrated that substantial competitive harm is likely to
result from the release of some of the requested information and therefore will withhold
that information from disclosure. Specifically, we will withhold from disclosure the
following: contracts and agreements between Sirius and other entities regarding the
design, manufacture and distribution of satellite DARS radios (approximately 992 pages),
and internal documents relating to Sirius' product development and business strategies,
including e-mail messages, test data ")1d product descriptions (approximately 2,479
pages). We agree with Sirius that disclosure of these commercial materials would allow
competitors to gain insight into Sirius' business processes, commercial strategies and
product development and harm its relationships with its vendors. In addition, we will
redact portions of Sirius' LO] Responses dated July 12 and August 14,2006. The
information redacted from the LOI Responses includes data cOIlceming the number of
units of satellite DARSradiosmanufactured, imported, sold, activated by consumers, at
factories and at distributors and retailers; proposed technical solutions to FM modulator
interference; and Sirius' proposed comprehensive compliance plan. The various data
concerning the number of units of radios would be invaluable to Sirius' competitors in
understanding the relationship between Sirius' manufacturing, sales and activation
volumes. Further, the proposed technical solutions and comprebensive compliance plan
would allow competitors to gain insight into its business processes and commercial
strategies. See, e.g., National Parks & Cons. Ass'n v. Kleppe, 547 F .2d 673, 684 (D.C.
CiT. 1976); Timken Co. v. U.S. Customs Serv., 491 F. Supp. 557,559·60 (D.D.C. 1980)
(both holding that business strategies and marketing plans are exempt from disclosure
under Exemption 4); Fisher v. Renegotiation Rd., 355 F. Supp. 1171, 1174 (D.D.C. 1973)
(sales information, inclUding pricing data, net sales, costs and expenses, exempt from
disclosure under Exemption 4); International Satellite, Inc., 57 RR 2d 460, 462-63 (1984)
(withholding of business marketing plans under Exemption 4). Moreover, Sirius'
proposed technical solutions and comprehensive compliance plan are the subject of
ongoing sertlement discussions and therefore may also be withheld under the sertlement
privilege ofFOJA Exemption 5, 5 U.S.c. § 552(b)(5). See The Goodyear Tire & Rubber

'See also Critical Mass Energy Projectv. NRC, 975 F.2d 871 (D.C. Cir. 1992).
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Co. v. Chiles Power Supply, Inc. d/b/a Hearway Systems, 332 F. 3d 976 (6'" Cir. 2003)
("Goodyear Tire'').

4

We find, however, that Sirius has not demonstrated that substantial competitive
hann is likely to result from the release of other materials. Accordingly, we will release
these materials. Specifically, we are releasing the umedacted portions of Sirius' LOJ
Responses dated July 12 and August 14, 2006 (approximately 29 pages), which include
information identified by Sirius as publicly available, the identities of Sirius' distributors
and equipment manufacturers, and the actions taken by Sirius to correct its potential

. noncompliance with the technical requirements of Part 15. Sirius states in its April 20,
2007 letter that the identity of its distributors "is not, in all cases, publicly available
infonnation." We note, however, that all of the Sirius distributors identified in its LOJ
Responses are identified as Sirius distributors in news releases, annual reports, and otrer
documents that are publicly available on Sirius' website. Similarly, all of the
manufacturers identified in Sirius' LOI Responses are identified as Sirius manufacturers
in news releases, annual reports and other documents that are publicly available on its
website or in test reports submitted as part of equipment authorization applications that
are publicly available in the Commission's Equipment Authorization Database. The
corrective actions taken by Sirius have been reported in a publicly available filing it made
with the SEC.' In addition, we are releasing the confidentiality requests submitted by
Sirius with tbe LOJ Responses (approximately 18 pages), a pUblicly available user
manual (approximately 5 pages), and documents relating to a complaint made by
National Public Radio to Sirius ahout PM modulator interference (37 pages). We are
further releasing in their entirety supplemental LOJ Responses (without the attached
documents) from Sirius dated July 26, August 2, August 23, August 30, September I I,
2006 (approximately 10 pages). These letters are simply cover letters transmitting
additional documents responsive to the LOIs and do not themselves include any
commercial infonnation.

Sirius also requests confidential treatment ofinforrnation regarding when it
became aware of potential non-compliance ofits satellite DARS radios, what
modifications were made to the radios, and the names and titles of Sirius employees who
were involved in the decision to make such modifications or were aware of potential non·
compliance. Sirius argues that this infonnation is proprietary corrunercial.inforrnation
whose disclosure "would allow competitors to gain insight into Sirius's highly
confidential business processes and commercial strategies as well as its corporate
organization and decision-making structure." Sirius also ",gues that the infonnation
furnished in its response to those questions would be "of inestimable value to Sirius'
competitors in understanding Sirius' internal organization ..." and that its disclosure
"could give other entities a competitive advantage over Sirius by allowing them to review
Sirius's decision-making processes and benchmark Sirius' internal organization."

We find that these arguments are unpersuasive and therefore will not redact this.
information from Sirius' LOl Responses. We note that the Sirius employees in question
are executive and senior-level employees whose names and titles are publicly known.

9See Sirius Satellite Radio, Inc., Fonn 8-K (filed July 12, 2006).
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Indeed, Sirius concedes that "individual job titles are a matter of public knowledge."
Regarding the information as to when Sirius became aware of potential non-compliance,
we note that Sirius states in its April 20, 2007 letter that the fourth paragraph of its luly
12,2006 LOI response "consists of information that has been disclosed in Sirius' filings
\0 the SEC, and thus is publicly available information." Since the fourth paragraph
specifies when Sirius became aware of potential non-eompliance, we find that this
information is not confidentia1. Further, we find that infonnation as to what
modifications Sirius made to its radios after they were authorized by the Commission is
not commercial infonnation entitled to confidential treatmen\. In this connection, Section
0.457(d)(J )(ii) of the Rules, 47 C.F.R. § 0.457(d)(1 )(ii), states that applications for
equipment authorizations and materials relating to such applications are not routinely
available for public inspection prior to the effective date of the authorization, but will be
made available for inspection following the effective date. The fact that Sirius apparently
made modifications to its radios without seeking Commission auiliorization should not
afford protection for information that would not otherwise be entitled to confidential
treatment under Section 0.457(d)(l )(ii).

Moreover, we find that the release of this information would not impair the
Commission's ability to obtain necessary information in the future. The impairment
prong of Exemption 4 "traditionally has been found to be satisfied when an agency
demonstrates that the infonnation at issue was provided voluntarily and that submitting
entities would not provide such infonnation in the future ifit were subject to public
disclosure. »10 Sirius was required to provide this infonnation in response to Commission
LOIs, and as a Conunission licensee, Sirius can be compeHed to provide such·
information in response to Commission inquiries in the future. I

1

We have also located approximately 97 pages of responsive documents that
include presentations made to Commission staff and an associated confidentiality request.
We are releasing the confidentiality request (approximately 3 pages) but are withholding
the presentations in their entirety (approximately 94 pages). The presentations adllress
proposed modifications to Sirius radios with FM modulators and include technical design
infonnation and equipment compliance techniques. We find that this information is
proprietary commercial infonnation, the disclosure ofwhich will result in substantial
competitive harm to Sirius, and therefore win withhold it pursuant to Exemption 4.
Additionany, these presentations are the subject of ongoing settlement discussions and
therefore may also be withheld under the settlement privilege of Exemption 5. See
Goodyear Tire, 332 F. 3d 976_

HI See, FlightSafety Services Corporalion. v. Department ofLobor, 326 F.3d 607, 612 (Sin Cir. 2003).

11 See 47 U.S.C. §§ 154(;), \ 54(j), 308(b) and 403; see also People for the Ethicol Treatment ofAnimals v.
United States Department ofAgriculture, No. 03-195, 2005 WL 1241141, at *5-6 (D.D.C. May 24, 2005)
(Not reported in F.Supp.2d) (fmding that USDA's ability to obtain information in the future would not be
impaired by disclosme of the withheld documents because federal regulations require borrowers and
lenders to submit the information).
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Finally, we are withholding in their entirety consen! decree proposals submitted
by Sirius (approximately 126 pages). These materials may be withheld under the
settlemen! privilege of Exemption 5. See Goodyear Tire, 332 F. 3d 976..

Categories 13 and 14. Category 13 of your FOlA request seeks any LOl or
similar letter from the Commission to Sirius regarding Sirius' compliance with the
Commission's rules and authorizations relating to its terrestrial repeaters. Category 14
seeks the response of Sirius (including any documents provided therewith) to the LOl or
.similar letter from the Commission to Sirius regarding Sirius' compliance with the
Commission's rules and authorizations relating to its terrestrial repeaters. There are no
documents responsive to these requests.

Finally, to the extent that we are denying in part your FOlA request in this letter,
. we disagree that there is a compelling public interest in disclosing information regarding
Sirius' potential rule violations, even ifwe determine that Sirius has met its burden of
demonstrating that specific records fall within an Exemption, because such information
has a direct bearing on the public interest considerations raised in the pending XMlSirius
merger application. You assert that the Commission has previously ordered disclosure of
this kind of material in closely analogous circumstances. We find, however, that the
cllses cited in support of this assertion are distinguishable. Unlike the instant case,
Liberty Cable Company, Inc. 12 did not involve a FOlA request, but rather only a ruling on
a confidentiality request. In Liberty Cable, the Commission upheld a decision to release
infoJITlation submitted in a licensing proceeding in order to advance important public
policies in that sameproceeding.13 By contrast, NAB seeks disclosure of information
obtained in ao enforcement proceeding for use in an entirely separate licensing
proceeding. Further, in Liberty Cable, the Commission found that the audit report in
question was not subject to protection under Exemption 4,14 whereas in the instaot case,
we find that much of the material at issue is protected by Exemption 4. Moreover, the
information at issue in Liberty Cable was routinely disclosed by the company. Sirius, on
the other haod, does not routinely disclose much of the material it seeks to protect. In the
other cited case, Lany D. Henderson and Robert S. Benz d/b/a Quad Communicalions,"
the Commission was faced with an unusual procedural situation. In that case, Quad had
filed a "petition to purge authorization" held by Gelico for a 900 MHz Specialized
Mobile Radio Service station, and the Bureau had denied the petition, based in part on
allegedly confidential materials submitted by Gelico.16 Because these materials were
central to the Bureau's detennination as to whether Quad or Gelico were entitled to use
the frequencies, the Commission found that Quad should have access to these materials

" 11 FCC Red 1475 (1996), aiT'd sub nom. Bartholdi Cable Company v. FCC, 113 F.3d 174 (D.C. Cir.
1997) ("Liberty Cable").

13 ld. at 2477.

" Id. at 2476.

" 15 FCC Red 17073 (2000) ("Henderson").

" Id.•117076.
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under the principles of procedural fairness." Thus, Henderson differs from this FOlA
request.

We are releasing the LOIs, confidentiality requests and the information identified
as publicly available by Sirius concurrently with lhis letler ruling. The remaining
information we have decided to release will not be made available until after the
disposition of any applications for review and any judicial appeals. Jf no application for
review is filed, the material will made available after the expiration of the filing deadline.

You are classified under Section 0.470(a)(2) of the Commission's Rules, 47
c.F.R. § 0.470(a)(2), as a commercial requester and, therefore, we wi]] assess charges
that recover the fuJI, reasonable direct cost of searching for, reviewing and duplicating
the records sought under the FOlA. The charges for search and review are as follows:
$2242.24 for 32 hours by a GS-15 employee ($70.07 per hour); $1250.97 for 21 hours by
a GS-14 employee ($59.57 per hour); $1008 for 20 hours by a GS-13 employee ($50.40
per hour); and duplication costs of $75.82 for 446 pages of records ($.17 per page)."
The Financial Operations Division of the Office of the Managing Director of the FCC
wi]] bill you for the total amount of $4577.03 under separate cover. Payment is due 30
days after receipt of the bill with checks made payable to the FCC.

The-undersigned official is responsible for the partial denial of your FOlA
request. If you believe the partial denial ofyour FOIA request is in error, you may file an
application for review of this decision with the Commission's Office of General Counsel
within 10 working days pursuant to Section 0.461 (i)(2) of the Commission's Rules, 47
C.F.R. § 0.461(i)(2). Besides ruling on the FOIA request, this letter also constitutes a
ruling on Sirius' confidentiality requests. We are providing to Sirius copies of its LOI
responses showing which portions of those responses we have determined to be
confidential. If Sirius believes our trealment of its request for confidential treatment of

17 Id.

III These charges are the total charges for reviewing and duplicating the records sought in yom FOIA
request with respect to both Sirius and XM. We note that the duplication cost only applies to the
documents that are released with this response. You may incur additional duplication charges for any
documents tha1 we may release after the disposition of any appeals filed by Sirius and/or XM.
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documents is in error, il may file an application for review oflhis action with the Office
of Genera1 Counsel pursuanl to Section 0.461 (i)(2) oflhe Conunission's Rules within \0
working days ofthe dale we furnish lhe above-mentioned copies.

Sincerely,

~q~~7t-Y\. 1.bvJJo~
K~~ S. Berthol U...
Chief, Spectrum Enforc~ent Division
Enforcement Bureau

cc: Robert L. Pettit, Esq.
James S. Blitz, Esq.
Scott Blake Hanis, Esq.
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INTRODUCTION AND SUMMARY

Sirius Satellite Radio Inc. ("Sirius"), through counsel, hereby seeks review of the

Enforcement Bureau's June 18, 2007 determination' regarding the NAB's Freedom of

Information Act ("FOlA") request dated March 22, 2007 ("NAB FOIA Reques!").' Sirius

commends the Bureau for the careful consideration given to the protection of Sirius' sensitive

commercial and proprietary information. However, Sirius respectfully submits this petition for

review pursuant to Section 0.461(i)(2) of the Commission's rules to request that additional

redactions be made in three discrete areas. These redactions are necessary to ensure full and

accurate application of the policy goals discussed in the June 18, 2007 Letter. The additional

redactions Sirius is requesting are in the company's July 12,20063 and August 14,2006' letters

to the Enforcement Bureau.

First, Sirius seeks redaction of the identities of its distributors, along with the details of

the communications between Sirius and its distributors. This is precisely the same type of

information that the Bureau correctly concluded would cause competitive harm if released, and

while the Bureau is correct that the names of Sirius' distributors are publicly known, the fact that

these particular distributors werc involved in this matter is not public knowledge.

I Letter frO'(l1 KathIyn S. Berthot, Chief, Spectrum Enforcement Division, FCC. to David H. Solomon, Wilkinson,
Barker, Knauer, LLP, Counsel for NAg, File No. EB-06-SE-2S0 - Sirius Records (June 18,2007) (<<FCC June 18
Letter"),

'2 Sirius is advised that two of its employees, John Does 1 and 2, by separate Application, are also seeking review of
the Enforcement Bureau's June 18,2007 decision. Sirius hereby adopts and incorporates by reference all arguments
set forth in John Does 1 and 2's application insofar as those arguments pertain to names. tides and identifying
information of Sirius employees.

3 Letter from Patrick L. Donnelly, Executive Vice President, General Counsel and Secretary, Sirius SatelHte Radio
Inc. to Kathryn $. Berthot, Chief, Specnum Enforcement Division, FCC, File No. EB-06-SE-250 (July 12.2006) (
"Ju!y 12,2006 Letter").

4 Letter from Patrick L. Donnelly, Executive Vice President, General Counsel and Secretary, Sirius Satellite Radio
Inc. to Kathryn S. Berthot, Chief, Specnum Enforcement Division, FCC, File No. EB-06-S£-250 (August 14,2006)
("August 14, 2006 Letter").
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Second, Sirius requests that the names and job titles of the employees identified in its

correspondence with the Bureau be redacted. This information falls within Exemption 7,

because its release would both hinder the current investigation and make it mOre difficult for the

FCC to obtain complete, candid responses from corporate entities in the future. Corporations

cannot act but through their employees. By subjecti~g individual employees to unwarranted

invasions of privacy, and by exposing these employees' identities to targeted, high-profile

publication by parties bent on seeking a competitive advantage through regulatory proceedings,

release of this data would create a powerful disincentive for individual employees to fully

cooperate in future enforcement proceedings. This datll also falls within Exemption 4, as making

this information available would give competitors insight into Sirius' processes fordesigning,

manufacturing and distributing new and revised products.

Third, a substantial portion of Sirius' narrative description of the manner in which it dealt

with the fM modulator issue should be redacted. The Bureau properly withheld many of the

internal and external communications surrounding this issue, finding that release of that

infonnation would cause competjtive harm to Sirius. The narrative constitutes in large measme

of i distillation of the infornlation contained in these documents or similar information, and thus

its release would just as clearly pose competitive harm to Sirius as would release of the

underlying documents. Moreover, the narrative also meets the requirements of Exemption 7, as

it discusses the role played by specific individuals, and its release would thus jeopardize further

investigations and constitute an unwarranted invasion of privacy.

ARGUMENT

I." ·Redaetion·ofDistributors'·ldentiliesand·Details.of.Communkations

3
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Sirius requests that the Commission redact the identities of the distributors mentioned in

the response to Question I on page 3 of the August 14,2006 Letter to the Enforcement Bureau,

along with the details of Sirius' communications with these distributors. This would result in

redaction of the response after the phrase "Distributors were notified as follows." As explained

in the Sirius' April 20 leller to the Enforcement Bureau,s the response to this question contains

specific infonnation regarding Sirius' communications with its distributors and is proprietary

commercial information entitled to protection under Exemption 4.6 Even if the Bureau is correct

to say that these distributors "are identified as Sirius distributors in news releases, annual reports,

and other documents that are publicly available on Sirius' website,"? Sirius has never publicly

identified these particular distributors as having been involved in the Bureau's regulatory

compliance investigation. Further, the Bureau's ruling ·properly notes the competitive harm that

will Dow from disclosing the details of Sirius' relationShips with its vendors and distributorS.B

The same logic that requires keeping the contracts and agreements between Sirius and its

vendors confidential should also prevent the disclosure of the precise nature of the

communications that took place between Sirius and its distributors. Disclosure of the identities

of these distributors, and the details regarding the way in which Sirius communicates with each

of them, could harm Sirius' ability to work with these entities as well as other distributors in the

future, and would provide Sirius' competitors with an understanding of the methods and

procedures Sirius employs for making changes to its products in response to regulatory concerns

5 Lener from Robert L. Pettit and Joshua S. Turner, Wiley Rein LLP, Counsel for Sirius Satellite Radio Inc., to
Thomas D. Fitz-Gibbon, Enforcement Bureau, FCC, File No. EB-06-SE-250 (Apr. 20. 2007) ("ApnI20, 2007
Letter"). .

'1 FCC June 18 Letter at 4.

, Id. at 3.
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and for communication with its distributors. Redaction of this infonnation is appropriate under

Exemption 4 to prevent these competitive injuries.

II. Redaction ofldentitics and Titles ofIndividual Employees

Sirius also requests that the Commission redact the infonnation provided in response to

Question 2 on pages 4-5 of the August 14,2006 Letter in its entirety. The Bureau explained that

its decision to release this infonnation was based on the fact that "the Sirius employees in

question are executive and senior-level employees whose names and titles are publicly known.'"

However, the response to Question 2 in the August 14, 2006 Letter does not merely disclose "the

names and titles of (particular] Sirius employees." Rather, it identifies those particular

individuals as those "who were involved in the decision to make ... modifications [to satellite

DARS radios] or were aware of potential non-compliance,,,lo Sirius has never disclosed this list

publicly.

Sirius compiled this list of employees based on an internal review process. Sirius made

every effort to conduct as thorough a review as possible, and to correctly identify those

employees who played a role in the compliance matters. However, a number of them were never

informed that Sirius identified them in its submissions to the Enforcement Bureau and, none of

these individuals had the opportunity to consult with counsel, prior to their identification in

Sirius' correspondence. Jt would be fundamentally unfair to publicly associate these employees

with non-compliant conduct.

9 /d. at 4.

10 [d.
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Public disclosure of the possibility that these individuals may have been to some degree

involved ,vith the non-compliance of Sirius products with Commission regulations is thus

inappropriate under Exemption 7, which "protects from disclosure 'records or information

compiled for law enforcement purposes,' ... to the extent that disclosure of such records would

cause an enumerated hann." 11

In determining whether records were compiled for a law enforcement purpose, the courts

focus On "how and under what circumstances the requested files were compiled."12 The first

prong under Exemption 7 is satisfied where "the investigatory activity that gave rise to the

documents is 'related to the enforcement of federal laws,' and there is a raiional nexus between

the investigation at issue and the agency's law enforcement duties.,,!J The records at issue here

were indisputably compiled by the Bureau as part of an investigation that is "related to the

enforcement of federal laws," and the nexus between the Bureau's investigation and the

Commission's authority to enforce the Communications Act and its own Rules is clear.

The second prong of Exemption 7 is also satisfied, as at least two of the harms

enumerated in the statute would be caused by public disclosure of the identities of the Sirius

employees in question.

First, disclosure of the list may interfere with pending or prospective law enforcement

proceedings." The Enforcement Bureau's investigation is ongoing, and the listed employees are

potential targets of this ongoing investigation, many of whom are currently unaware of this

11 Deg/ace v. DEA, 2007 WI.. 52\896, at '2 (D.D.C. 2007) (quoting 5 U.S.c. § 552(b)(7)).

12 Jefferson v. Dept. ofJustice, 284 F.3d 112, 176-77 (D.C. Cir. 2002) (citing Weissberg v. Dep't. ofJustice, 489
F.2d H95,. J202·{D.C.Gir, 1-973)),

IJ ld at \77 (quoting Pratt v. Webster, 673 F2d 408, 420, 42\ (D.C. Cir. J982)).

14 See April 20, 2007 Letter at 4-5,
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status. Releasing this information could thus have an impact on this or future investigations.

The age~cy should give the policies motivating Exemption 7 due consideration when deciding

whether to release the names of persons who may be the subject of further investigative

proceedings.

Second, public dissemination of the identities of these employees as having been

invoJved in alleged non-compliant activities would be an unwarranted invasion into their

personal privacy. Courts have recognized that "[i]ndividuals have a 'strong interest in not being

associated unwarrantedly with alleged criminal activity.' For this reason, the names of and

identifYing information about third parties who are mentioned in law enforcement records

routinely are withheld."" \\'here the individual's privacy interest outweighs the public interest

in disclosure, it is appropriate for an agency to ,,~thhold the information. 16

The Sirius employees identified in Question 2 unquestionably have a strong privacy

interest at stake. Disclosure would inform the public not merely of the names and titles of Sirius

employees, but would conneei those employees to non-compliant activity. Moreover, in drafting

the response to Question 2 Sirius sought to be as forthcoming as possible in identifYing

individuals who appeared to have been involved in non-compliant conduct. In order to ensure

that Sirius provided the Bureau ffith complete and accurate infonnation, Sirius did not attempt to

draw categorical distinctions between those employees who may merely have had knowledge of

the possibility of non-compliance and those who may have been more actively involved in that

IS Deglace, 2007 WL 521896, at "'3 (quoting Stern v. FBI, 7.37 F.2d 84,91-92 (D.C. CiT. 1984); see also Martin v.
Dep" ofJustice, 2007 wi 1574605, at *8 (D.C. Cir. 2007) ("We also note that privacy interests are particularly
difficult-to overcome-when_Jaw-enfo.rc_ement.infonn.atio.p"q~:gardin.g..third.-pan.iesjs,impJicatf!cl.:_~).

16 See, e.g., Stern, 737 F2d at 91 (citing Fundfor Constitutional Gov't 'Y. Nat" Archives, 656 F.2d 856, 862 (D,C.
Cir. 1980) (decision whether to disclose on privacy grounds "necessita.tes a balancing between each censured
employee's interest in privacy and the pUblic's interest in disclosure").

7.



non-compliance. 17 Similarly, Sirius notes that the employees named in this response had

varying levels of knowledge of the Commission's Rules, and the response did not attempt to

identify which employees had actual knowledge that the Commission's Rules were being

violated. As a result, disclosure of the response to Question 2 would link an undifferentiated

pool of individuals with unspecified levels of wrongdoing. This could unfairly taint those

employees who had no knowledge that violations were taking place with the suggestion of

deliberate malfeasance.

.Though to Sirius' knOWledge none of these employees have to date been subject to

investigation by any other law enforcement entity for their potential involvement in non-

compliant activity, release of this document "may make those persons the subjects of rumor and

innuendo, possibly resulting in serious damage to their reputations."" The D.C. Circuit has

recognized that disclosure of information such as this "should be allowed only if the public

interest in the information outweighs the significant privacy interests implicated.,,19

Here, that burden cannot be met because the public interest in knowing the specific

identities of the employees whom Sirius had reason to believe may, in varying degrees, have

known about, or been involved in, the company's non-compliance is minimal?O The public

l7 See. e.g., Stern, 737 F.3d at 92-93 (finding errOr whcre,in deciding djsclosure was appropriate, <<the district court
failed to give sufficient consideration to the FBI's conclusion that these two employees were not in any sense
directly responsible for the cover-up, but rather were culpable only for inadvertence and negligence").

18 Stern, 737 F.3d at 92 (citing Fundfor Constitutional Gov'f, 656 F.2d at 864); see also Deglace, 2007 WL
521896, a1 ""3 (quoting Computer Profffor Soc. Responsibiliry v. United States Secret Serv., 72 F.3d 897, 904 (D.c.
eir. 1966)) ("The release ofsuch information can have a potentially stigmatizing or embarrassing effect on [Mr.
Ming] and cause [him] to be subjected to UJUlecessary public scrutiny and scorn.").

19 $~f!rn, 737 F.3d~t92,.

20 See id. at 93 ("While we agree with the district court that the public has a strong interest in the airing ofthe FBI's
unlawful and improper activities, we find that the public interest in knowing the identities of employees who became
entwined inadvertently in such activities is not as great.n

).
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interest asserted by NAB in this case is to pennit evaluation of the company's non-compliance

and its responses thereto for the purposes of opposing the proposed merger between Sirius and

XM2
' That interest can be fully realized by disclosing, as Sirius already has done, that certain

employees in the company were aware of andlor directed the manufacture and distribution of

non-compliant equipment, and by admitting, as it has done, that from a corporate perspective

Sirius undertook actions that it should not have taken, that it regrets taking, and that it is working

to correct. The only arguable public interest at issue in this case revolves around the actions that

Sirius took as a corporate licenseholder. The Commission is free to detennine whether to give

any weight in the merger proceeding to these actions. Pnblic disclosure of the identities of the

individual Sirius employees who may have been involved with or had knowledge of these

actions adds nothing to the Commission's ability to gauge the wrongdoing of Sirius qua

corporate entity. That is especially true where, as here, the Commission itself already has access

to the infonnation. To the extent that these names may have any relevance, the Commission is

already able to make that detennination without releasing the names publicly." The weak public

interest in disclosure cannot outweigh the strong personal interest in maintaining the privacy of

21 See Letter from David H. Solomon, Wilkinson Barker Knauer, LLP, Counsel to NAB, to Kathryn S. Berthot,
Chief. Spectrum Enforcement Division, FCC, File No. £S-06-8E-]48, at 2 (May 23, 2007). This does not appear to
be a cognizable public interest for FOIA purposes. The Supreme Court has explained that "FOIA'5 central purpose
is to ensure that the Government's activities be opened to the sharp eye of public scrutiny, not that information about
privQte citizens that happens to be in the warehouse of the Government be so disclosed." Dep'l ofJustice v.
Reporters Comm.for Freedom aJPress, 489 U.S. 749. 774 (1989) (empha,sis added); see also Mays v. DEA, 234
F.3d 1324, 1327 (D.C. Cir. 2000) (citing id at 771) (noting that "FOIA is concerned with the right of the general
public to know what their government is up to"). Thus, the D.C. Circuit will not even engage in the public-private
balancing analysis unless the rOlA requester is able to "(1) show that the public interest sought to be advanced is a
significanl one, an interest more specific than having the infonnation for its own sake, and (2) show the information
is likely to advance that interest." Martin, 2007 WL 1574605 at *8 (quoting Boydv. Dep't ojJustice, 475 F.3d 381,
387 (D.C. Cir. 2007)). NAB has not made this showing.

22 Brown·v. EPA i J.8,4.,F."Supp. 2d 21} ~..27_9_.CD.p.e. 2.00.51 (.e~piai1Jjng.Jh~~ .'_11Jp§ Jp-p.c .PPl?l.tc."i.Dl~.r.¥.sLt!:t'lt i~ ..r.~l~YJlJ)~
-------roTpurposes 01 B::empIiDJI '7(C) is one thai focuses Oli the citizcus' j 19lJt to be illfomlca abBut "hat their ge" emment

is up to," and that "the D.C. Circuit has time and again rejected the suggestion that the disclosure ofnames in
government investigative files can somehow provide insight into the workings of the government") (iilterna]
citations and quotations omitted).
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the individuals, particulaTly given that some of the individuals listed weTe "culpable only for

inadvertence and negligence.,,23 Disclosure of an undifferentiated list of names, as set out in the

response to Question 2, would be especially unfuiT and intrusive tn these individuals.

The peTsonal natuTe of this information is sufficient, standing alone, to warrant Tefusing

to release it undeT Exemption 7. But Teleasing high'ly prejudicial information of this type,

especially given that it is likely to be widely publicized in the separate SiriusIXM mergeT

proceeding, wiIJ also have a pernicious effect on the Conunission's future ability to gain access

to unfiheTed, complete information from individual employees in investigations of this type.

That is particularly problematic in the context of letters of inquiry, wheTe the information

necessary to respond to investigative inquiries is spread across a potentially large nwnbeT of

individual employees and the response must be completed within a tight timefTarne. Allowing

the identities of individual employees identified in the context of an internal investigation to

become pawns in a completely separate, high-profile proceeding could cause corporate

employees to be mOTe circumspect in the future when Tesponding to Commission inquiries, and

(contrary to the purposes underlying Exemption 7) theTeby jeopardize the ability of the

Con1mission to gain complete, unvarnished information in response to its own letters ofinquiry.

Redaction of this list is also appropTiate undeT Exemption 4. While the Bureau correctly

noted that it is public information that these individuals work at Sirius (and theiT titles, too, are

public),2' the fact that these individuals may have known about or been involved in these

paTticular product modifications is not publicly known. Disclosure of the identities andlor job

titles of the individuals at Sirius who participated in the engineering of a series of responses to a

2J Stern, 737 F.3d at 92,

24 FCC June 18 Letter at 4.
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competitive product would give Sirius' competitors improper "insight into Sirius' business

processes, commercial strategies and product development,"" by allowing competitors to

understand who in the Sirius organization participates in designing new products and making

modifications to existing products in order to meet customer needs.

III. Redaction of the Narrative

Finally, Sirius requests that the Commission make additional redactions to the

information contained in the response to Question 9 on pages 6-8 of the July 12,2006 Letter to

the Enforcement Bureau. Sirius conceded,26 and the Commission recognized,21 that the

infonnation contained in paragraph 4 of page 2 of the July 12, 2006 Letter has previously been

disclosed in Sirius' SEC filings. However, the response to Question 9 elaborates on paragraph 4,

providing significantly greater detail about when Sirius became aware of potential non

compliance and, crucially, how the company responded to the situation. These details far exceed

the information Sirius has made public to date" and explain how Sirius' departments, managers,.

and employees worked together to determine the extent of the potential noncompliance and craft

solutions to remedy it.

Thus, this information falls under Exemption 4, as it gives a direct view into Sirius'

corporate structure and processes, revealing detailed information about specific Sirius products,

as well as Sirius' relations with its customers, its internal procedures for assuring regulatory

compliance, and its methods and procedures for responding to customer complaints. Moreover,

251d. at 3.

26 Apri120, 2007-Letter.

27 FCC June J8 Letter at 5.

28 Sirius Satellite Radio Inc., Annual Report (Fonn 10K), at 19,23 (Mar. 1,2007).

II



·the response to Question 9 reveals details of Sirius' product development process, including the

way in which it decides to make running changes to the engineering of its products and the

specific nature of some of these changes. Many of Sirius' other competitors in the audio

entertainment market are confronting similar issues regarding customer satisfaction with FM

modulators, and detailed information about Sirius' actj~ns will provide these competitors with a

means to calibrate their own responses against those taken by Sirius.

As explained in the April 20, 2007 Letter, this is proprietary commercial information, the

release of which "would jeopardize Sirius' ability to compete in the audio entertainment market"

by "giv(ing] competitors a critical window into Sirius' strategic plans and allow[ing] them to

refine and develop competitive offerings.,,29 The Bureau's determination properly holds that

these are legitimate interests, and that the release of "internal documents relating to Sirius'

product development and business strategies" would likely result in "substantial competitive

harm" to Sirius.'o As a result, the Bureau's order finds that these documents meet the

requirements of Exemption 4. Question 9, in large measure, is simply a narrative summary of

the topics covered by these internal documents, and should be redacted consistent with the

Bureau's determination to withhold the documents.

More importantly, certain sections of the response to Question 9 identify specific

individuals by job title or organizational role, and describe the actions taken by these individuals.

For the reasons set forth above in discussing the need to maintain confidentiality of the identities

of the individuals disclosed in Question 2, the descriptions of individual actions in Question 9

also meet the requirements of FOIA Exemption 7. Just as with the response to Question 2, the

29 April 20, 2007 Letter at ]2.

3D FCC June] 8 Letter at 3.
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response to Question 9 represents Sirius' identifications of individuals who played some role in

the design, manufacture and distribution of non-compliant equipment, but does not include any

attempt to identify with specificity the level of knowledge or intent possessed by each of these

individuals. This was necessary to provide as complete a narrative as possible of Sirius'

corporate activities, which are of necessity a composite of the actions taken by a number of

individual employees. Public disclosure of this sort of detailed account of the conclusions

reached through a company's internal review process may jeopardize future enforcement

proceedings by creating disincentives both for companies required to undertake internal

investigations and for the employees asked to cooperate with such investigations. Therefore,

releasing this information could impact ongoing and future investigations or unfairly tarnish the

reputations of these persons, without any corresponding public interest benefit.

The portions of the narrative response to Question 9 that contain information which has

not been publicly disseminated is therefore entitled to protection under Exemptions 4 and 7.

There are, however, some parts of the response to Question 9 that contain public or previously

disclosed infonmation. Sirius thus proposes redacting the entirety of the response to Question 9

except; J) the last two sentences of the first paragraph on page 6; 2) the first sentence of the

second paragraph after the first three words, starting with "our inq uiries revealed"; and 3) the last

two paragraphs of the response on page 8.

CONCLUSION

For the foregoing reasons, the July J2 and August 14 Letters should be further redacted in

the maImer set forth above before being released pursuant to NAB's FOJA request.

13



Respectfully Submitted,

Robert L. Pettit
Joshua S. Turner

Wiley Rein LLP
1776 K Street, N.W.
Washington, DC 20006
202_719.7000

Counsel to Sirius Satellite Radio Inc.
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The CamrLaw Group

HELEIN &: MARASHLIAN LLC
1483 Chain Bridge Road '
Suite 301
McLean, Virginia 22101

Writer's Direct Dial Number
703-714-1301

March 5, 2008

VIA U.S. MAIL AND FACSIMILE
Fax: 202-418-7290

Ms. Karen Mercer
FCC Enforcement Bureau
Spectrum Enforcement Division
Room3-A325
445 12th Street, S.W.
Washington, D.C. 20554

Re: FOIA Control No. 2008-190

Dear Ms. Mercer:

Telephone: (703) 714-l300
Facsimile: (703) 714-\330

E-mail: mail@CommLawGroup.com
Website: www.CommLawGroup.com

Writer's E~mail Address
chh@commlawgroup.com

U.S. Electronics, Inc. ("USE") hereby submits its comments and opposition to the
responses submitted on February 29, 2008 by Sirius Satellite Radio, Inc. ("Sirius"), XM Radio
Inc. ("XM") and "Three Unnamed Employees of XM Radio Inc." ("XM Employees")
(Collectively, the "Respondents") to the letters of Kathryn S. Berthot dated February 14, 2008
seeking the positions of the Respondents on the Freedom of Information Request submitted by
USE On January 25, 2008 ("USE's FOIA Request").

Respondents raise a number of objections to the granting of USE's FOIA Request. As
shown herein, the Respondents' objections are without merit.

Although Respondents provide citations to decisions justifying denials of other FOIA
requests, those decisions are inapposite to USE's FOrA Request. The decisions are a col1ection
of legal truisms without any relevance to the facts underlying and justifying USE's FOrA
Request. In general, those decisions involve risks that disclosure would result in competitive
harms, would discourage voluntary disclosures to the Commission, and would violate the
expectation to and lights of privacy of individuals. None of these risks is applicable USE's
FOrA Request.



The information sought by USE vitally affects the qualifications of the Applicants to be
licensees of public spectrum; and in particular, is directly relevant to the justification or lack
thereof for the extraordinary relief the Applicants seek for the consolidation of their licenses - a
step that has been expressly prohibited by the Commission for over the past decade. The
Information being sought also inherently affects the public interest in the enforcement of the
Commission's statutory responsibilities as well as its rules and policies.

The Respondents' claim to confidentiality based on competitive concerns is disingenuous
because the facts regarding interoperability, violations of emission standards and violations of
authorized locations for stting terrestrial repeaters are in no way competitively meaningful to
what they characterize as their "other audio entertainment competitors." It is equally
disingenuous for the Respondents to assert confidentiality for the manufacturing entities
(Wistron and KRI) in regard to which they have no standing to interpose any objections. Nor are
any of the individuals (the XM Employees) entitled to an expectation of privacy for revealing
what they know and to what extent they participated in violations of Commission rules. For the
same reasons, it is disingenuous to argue that disclosure of information and activities that relate
to and may be proof of violations of Commission rules would retard the voluntary submission of
information to the Commission. The Commission has ample compulsory means to obtain such
information that would not be submitted voluntarily.

As for the defense that Commission investigations are allegedly involved, the
Commission began its investigation into violations of the emission standards and the mis-siting
of repeaters almost two years ago. An on-going enforcement action, if any, during which the
Applicants requested their extraordinary relief from the bar against consolidation of then
licenses, should not perpetually bar disclosure of information important to the public interest. In
addition, the Commission apparently has never investigated the Applicants' non-compliance
with the interoperability mandate.

Ignoring all of these critical facts, the Applicants cite the action taken in regard to a
similar FOIA request made months ago by the NAB. The Enforcement Bureau granted NAB's
request in part only to have disclosure blocked by the Applicants' Applications for Review of the
Bureau's decision. Inexplicably, no action on those Applications for Review has been taken
despite their pendency for over 9 months. Nor has any explanation been provided as to how such
a delay complies with the timetable imposed by the FOIA on the agency's duty to respond to
FOIA requests. In this connection, the Commission should take official notice that Congress has
passed and the President has recently signed into law "The OPEN Government Act of 2007"
(Pub. L. No. 110-75) that, among other things, tightens the time limits for agencies to act on
FOIA requests.

In conclusion, the generalized concerns offered by Respondents cannot and do not
outweigh the reality that by asking the Commission for permission to merge, they have squarely
put these compliance issues in contention, and have made the materials they submitted
indispensable to the public comment process. The Commission should grant USE's FOIA

2



Request and allow the requested infonnation into the record for consideration of its impact on
the public interests affected by the proposed merger.

Respectfully submitted,
U.S. Electronics, Inc.

Cc:
Office of the Chairman
Offices ofthe Commissioners

Robert L. Pettit
Joshua S. Turner
Wiley Rein LLP
Counsel for Sirius Satellite Radio Inc.

Scott Blake Harris
Hanis, Wiltshire & Grannis LLP
Counsel for XM Radio Inc.

By
i I . L~"

ch~ h. flJg01~~)
Charles H. Helein / -
Counsel of Record

Dimple Gupa
Covington & Burling LLP
Counsel fOr TI1J:ee Unnamed Employees of XM Radio, Inc.

Office of General Counsel
Matthew Barry
General Counsel
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1776 KSTREET NW

WASHINGTON, DC 20006

PHONE 202.719.1000

FAX 20'2.719.1049

]925 JONES BRANCH DRIVE

MrlEAN. VA 22102

PHONE 703.905.2BOO

FAX 703.905.2820

wWVf.wileyrei n.Com

March 12, 2008

VIA FIRST CLASS MAIL AND FACSIMILE

Karen Mercer
Federal Communications Commission
Enforcement Bureau
Spectrum Enforcement Division
Room 3-A325
445 12th Street, S.W.
Washington, DC 20554

Re: FOIA Control No. 2008190

Dear Ms. Mercer:

On behalf of Sirius Satellite Radio Inc. ("Sirius"), this Jetter responds to the
March 5, 2008 letter ofU.S. Electronics, Inc. ("USE") concerning the FOIA
proceeding noted above. I

In that letter, USE claims that the Enforcement Bureau's decision with
respect to the FOIA request ofthe National Association of Broadcasters ("NAB,,)2
is "inapposite" to USE's current FOIA request.' Contrary to this assertion, the
Enforcement Bureau's decision with respect to NAB's FOIA request is directly
re1eVilnt to, and dispositive of, the USE FOIA Request. Among the documents that
USE seeks are precisely the same documents that NAB sought in its request:
material that Sirius SUbmitted to the Commission as part of the EB-06-SE-250
proceeding. Request No.5 in the USE FOIA Request asks for "each non-exempt,
non-privileged document relating to Sirius' ... compliance with equipment
authorization rules governing emission limitations for satellite radio receivers,
including without limitation, those matters raised and considered in connection with
File No. EB-06-SE-250.,,4

Letter from Charles H. Helein, Esq., Helein & Marashlian, LLC, Counsel for USE, to Karen
Mercer, Spectrum Enforcement Division, FCC (March 5, 2008) ("USE FOIA Response").

2 FOIA Control No. 2007.235.

USE FOIA Response at 1.

USE ForA Request at 2.
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202.719.7019
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These documents are exactly the same documents that were covered by the
NAB FOIA request. 5 There, NAB sought the response of Sirius (and any
documents submitted therewith) to the Commission's letters of inquiry regarding
"compliance with Commission rules ofFM modulators/transmitters used by Sirius
in connection with its Digital Audio Radio Service ... radios.,,6 Although NAB did
not identifY the proceeding.number in its FOlA request, these letters of inquiry and
Sirius' response were part of the EB-06-SE-250 proceeding.

Because USE seeks the same documents that were sought by NAB, the
Enforcement Bureau's decision' granting confidential treatment for the majority of
these documents and denying in large part NAB', requestis not "inapposite," but is
instead dispositive. The Commission's Rules provide a rigorous process for
determining whether materials submitted to the agency should be afforded
confidential treatment and withheld from public inspection. 8 The FCC may defer
ruling on confidentiality requests until a request for inspection of the records is
submitted.9 That is precisely what occurred with the documents submitted as part
of the EB-06-SE-250 proceeding; the Enforcement Bureau deferred ruling on
Sirius' requests for confidentiality until it received a FOlA request covering the
relevant documents. The June 18 Letter constituted the Bureau's determination that
the majority of these documents should be afforded confidential treatment under the
terms of Rule 0.459(b). That ruling was also not "a collection onegal truisms" but
a considered opirtion specifically addressing the documents at issue after a series of
legal arguments presented by NAB, Sirius, and XM Satellite Radio Holdings Inc.
C'XM,,).lO

Letter from to David H. Solomon, Wilkinson, Barker, Knauer, LLP, Counsel for NAB, to
Anthony J. Dale, Managing Director, FCC (March 22, 2007) ("NAB FOIA Request''),

6 [d. at 1. In its FOrA request, NAB identified letters of inquiry dated June 20, 2006 and
August 25, 2006 and a response of Sirius dated July 12, 2006. See id. at 1-2.

7 Letter from Kathryn S. Berthot, Chiet: Spectrum Enforcement Division, FCC, to David H.
Solomon, Wilkinson Barker Knauer, LLP, Counsel for NAB, File No, EB-06-SE-250 - Sirius
Records (June 18, 2007) ("June 18 Letter Ruling")

, 47 C.F.R. § 0.459.

47 C.F.R. § 0.459(d)(1).

As noted in its response to the USE FOIA Request, Sirius did not agree with all aspects of
the June 18 Letter Ruling and tiled a timely petition for reconsideration of certain discrete aspects of
the Ruling. That Application remains pending, and pursuant to the Commission's Rules the
information subject to that Application "wiH be accorded confidential treatment.., until the

2
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Nothing in the Commission's Rules contemplates revisiting whether
documents should be afforded confidential treatment pursuant to Section 0.459 each
time a new FOrA request is filed. While the Commission's Rules do allow the
agency, in specific circumstances, to order the release even of exempt documents
after weighing the facts and circumstances surrounding release, II it is not at all clear
that USE is asking that the Bureau exercise this discretionary authority, since its
request is limited to "non-exempt" documents. 12 Even ifUSE were seeking release
of this exempt information, the Bureau decided in response to NAB's FOlA request
that release of this exempt material was not justified given the facts and
circumstances surrounding these documents.

USE has provided no reason for the Bureau to reach a decision different
from the one that it made in response to NAB's ForA request. The only
justification that USE offers for its request is the claim that the documents may have
a bearing on the proposed Sirius/XM merger-I] This is precisely the same argument
for disclosure of the same documents that was advanced by NAB. The Enforcement
Bureau expressly considered and rejected this justification when offered by NAB,
and USE can provide no reason why the outcome should be any different now.

14

Because the Bureau has already decided that these documents meet the test for
confidentiality and are thus exempt from ForA disclosure, and because it has

47 U.S.C. § 0.461(1)(4)."

(Continued ...)
Commission acts on the confidentiality request and all subsequent appeal and Slay proceedings have
been exhausted." 47 C.F.R. § 0.459(d)(l). It should be noted that NAB, which devoted considerable
effort to its FOIA Request, and which, like USE, has Vigorously contested the SiriusOOr1 merger, did
not contest the June 18 Letter Ruling.

" Letter from Robert L. Pettit, Wiley Rein LLP, Counsel for Sirius, to Karen Mercer,
Spectrum Enfo~cement Division, FCC (Feb. 29, 2008) at 3 n.9 ("SiriUS Response to USE FOlA
Request").
13

14

USE FOIA Request at 4; USE FOIA Response at 2.

June 18 Letter Ruling at 6 ("We disagree that there is a compelling public interest in
disclosing infonnatioD regarding Sirius' potential rule violations. , . because sucb information has a
direct bearing on the public interest considerations raised in the pending XM/S irius merger
application.").

3



Wiley
Rein

LtP

Karen Mercer
March 12, 2008
Page 4

Robert L. Pettit
202.719.7019
rpettlt@wileyrein.cam

,s

further concluded that there is no reason to disclose these exempt documents, it
would be arbitrary and capricious for the Bureau to treat them differently now. 'S

In addition to the documents produced in EB-06-SE-250, USE also seeks a
number of other categories of documents. Contrary to USE's claim, there is nothing
"disingenuous" about Sirius' request that the Bureau exercise its own discretionary
authority to treat as confidential those documents that cover the exact same subjects
the EB-06-SE-250 documents, but which were submitted by third parties." The
Bureau has determined that the documents submitted by Sirius are exempt from
FOlA disclosure because they contain sensitive commercial and financial
information, and it is clear that documents submitted by a third party containing the
same information are equally sensitive and equally deserving of confidential
treatment. Similarly, to the extent that the documents submitted by third parties
may be covered by other exemptions that are the subject of Sirius' Application for
Review, these documents should also be treated as confidential until a decisiou on
that Application is reached and all appeals are exhausted." Finally, in its response,
USE has offered no reason to release the material coVered by the protective orders
in the merger proceeding. This request should also be denied, for the reasons set
forth in Sirius' original response. 18

El Rio Santa Cruz Neighborhood Health Center, Inc. v. Dept. ofHealth and Human Svcs.,
300 F. Supp. 2d 32, 42 (D.D.C. 2004) (,<It. is axiomatic that "an agency must treat similar cases in a
similar maJUler unless it can provide a legitimate reason for failing to do so.") (quoting lndep.
Petroleum Ass 'n ofAm. v. Babbitt, 92 F.3d 1248, 1258 (D.C.Cir.1996)).

16 USE FOrA Response at 2.

USE suggests in its Response that the time limits for consideration of appeals for full
agency consideration of a FOIA Request have been tightened as a result of the OPEN Government
Act of 2007, Pub. L. 110-175, 121 Stat. 2524 (2007). Even if USE had standing to object to the
agency's process with respect to Sirius' Application for Review, which lt does not, and even if the
Enforcement Bureau were the proper place to lodge such an objection, which it is not, the time limit
provision of this Act does not take effect until December 31, 2008, and thus it has no bearing
whatsoever on either Sirius' pending Application for Review or USE's FOIA request. See OPEN
Government Act of2007, Pub. L. 110-175 at § 6(a)(2), 121 Stat. 2524 (2007) ("The amendment
made by this subsection shall take effect 1 year after the date of enactment of this Act.").

IS Sirius Response to USE FOrA Request at 4-6.

4
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Please contact me at the telephone number above should you have any
further quest.fQnn%uire additional mformation.

,~-1 /--r '/'
Sincerety, i.y j'

-- f/ -----// .>/ ~~
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Federal Communications Commission
Washington, D.C. 20554

March 21, 2008

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED
AND FACSIMILE AT (703) 714-1330

Charles H. Helein, Esq.
Helein & Marashlian, LLC
Counsel of Record
U.S. Electronics, Inc.
1483 Chain Bridge Road
Suite 301
McLean, Virginia 22101

Re: FOIA Control No. 2008-190 - Sirius Records

Dear Mr. Helein:

This is in response to your January 25, 200S, Freedom of Information Act
("FOIA") request filed on behalf of the U.S. Electronics, Inc. ("USE"). You seek copies
of "non-privileged, non-exempt" documents supplied to the Commission by "applicants,
respondents, or other non-Commission employees" and relating to any of the following:
the petition filed July 5, 2007, in MB Docket No. 07-57; the certifications required of
Satellite Digital Audio Radio Service ("SDARS") operators "that their systems include a
receiver that will permit end users to access allicensed SDARS systems that are
operational or under construction"; Interoperable Technologies, LLC; the compliance of
Sirius Satellite Radio, Inc. ("Sirius") and XM Radio, Inc. ("XM"), with the equipment
authorization rules governing emission limitations for satellite receivers, "including
without limitation those matters and considered in connection with File No. EB-06-SE
250"; and Sirius' and XM's compliance with their respective authorizations for tenestrial
repeaters.

For administrative convenience, we are addressing your FOIA request separately
with respect to Sirius and XM. This letter deals with the portion of your FOIA request
relating to Sirius. Your FOIA request seeks documents which are the subject of pending
requests for confidentiality from Sirius pursuant to FOIA Exemptions 4 and 7(A). We
accordingly served your FOIA request on Sirius and gave it an opportunity to provide
additional support for its requests for confidentiality.r Sirius submitted a supplemental
confidentiality request on February 29, 200S 2 On March 5, 2008, USE submitted a

I See 47 C.F.R. § 0.461(d)(3). See also Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement
Division, Enforcement Bureau, to Robert L. Pettit, Esq., Wiley Rein LLP (February 14,2008).

2 See Letter fi'om Robert L. Pettit, Esq., Wiley Rein LLP, to Kathryn S. Bertha!, Chief, Spectrum
Enforcement Division, Enforcement Bureau (February 29, 2008) ("February 29,2008, letter").



Charles H. Helein, Esq.

response to the February 29, 2008, supplemental confidentiality request filed by Sirius]
On March 12,2008, Sirius submitted a response to USE's February 29, 2008, response'

2

Most of the requested documents that we have located were also the subject of a
prior FOIA request, FOIA Control No. 2007-235. We ruled upon that FOIA request and
the associated confidentiality requests on June 18,2007.' Sirius argues that we should
withhold some of the materials we decided to release in the June 18,2007 ruling pending
resolution of its application for review ofthatruling6 We disagree. We will not
withhold any materials found to be non-exempt in our June 18,2007, ruling. Of course,
we will not furnish any materials whose release is being contested until after a final
ruling. Similarly, to the extent that USE is seeking any materials found to be exempt
from disclosure in our June 18,2007, ruling, we will not release such materials in the
absence of a final ruling requiring their release. Accordingly, the determinations and
analysis below closely follow the determinations and analysis in our June 18,2007
ruling.

Category 1. Category I of your FOIA request seeks documents provided by
sources outside the Commission relating to the petition filed July 5, 2007, in MB Docket
No. 07-57. There are no documents responsive to this part of your request7

Category 2. Category 2 of your FOIA request seeks documents provided by
sources outside the Commission relating to the certifications required of SOARS
operators "that their systems include a receiver that will permit end users to access all
licensed SOARS systems that are operational Or under construction." There are no
documents responsive to this part of your request 8

Categories 3 and 4. Categories 3 and 4 of your FOIA request seek documents
provided by SOUrces outside the Conunission relating to Interoperable Technologies,
LLC. There are no documents responsive to this part of your request9

, See Letter from, Charles H. Helein, Esq., Helein & Marsl,alian, LLC, to Kathryn S. Berthot, ChieC
Spectrum Enforcement Division, Enforcement Bureau (March 5, 2008).

4 See Letter from Robel1 L Pettit, Esq., Wiley Rein LLP, to Katlrryn S. Berthat, Chief, Spectrum
Enforcement Division, Enforcement Bureau (March 12,2008)

5 Letter from Katluyn S. Berthot, Chief;. Spectrum EnfOl"cement Division, Enforcement Bureau, to Robert
L. Pettit, Esq., Wiley Rein LLP (June 18,2001) ("June 18,2007 ruling"), appliea/ioniar review pending.

6
February 29, 2008, letter at 6.

7 Sirius has submitted certain documents that may be responsive to USE's FOIA request in MB Docket No.
07-57 pursuant to protective orders. We note that USE has access to these documents pursuant to the
protective orders and therefore are construing USE's FOIA request not to request these documents.

8Seen. 7 .

9 Seen. 7.



Charles H. Helein, Esq. 3

Categories 5,6,7, and 8. Categories 5, 6, 7 and 8 ofyour FOIA request seek
documents provided by sources outside the Commission relating to Sirius's compliance
with the equipment authorization rules governing emission limitations for satellite
receivers, "including without limitation those matters and considered in connection with
File No. EB-06-SE-250"; and Sirius' compliance with its authorizations for terrestrial
repeaters. We have located the following documents that are responsive to these pmts of
your request: responses to Letters oflnquiry submitted by Sirius totaling 3,784 pages
("LOl Responses"); approximately 83 pages of documents pertaining to settlement
negotiations between the Enforcement Bureau and Sirius; approximately 210 pages of
documents pertaining to Sirius' proposed technical solutions and comprehensive
compliance plan; approximately 157 pages oftest reports submitted by Sirius in
conjunction with equipment authorization applications for satellite radio receivers and the
accompanying transmittal e-mails; and approximately 52 pages of interference
complaints. As explained below, we are releasing approximately 97 pages of LOl
Responses, some with redactions, and are withholding approximately 3,687 pages of the
LOl Responses. We are withholding the settlement documents and the documents
pertaining to Sirius' proposed teclmical solutions and comprehensive compliance plan.
We are releasing the test reports and the accompanying transmittal e-mails. We are also
releasing the interference complaints, SOme with redactions.

Sirius asked us to withhold its LOI Responses in their entirety under FOIA
Exemption 7(A). FOlA Exemption 7(A), 5 U.S.C. § 552(b)(7)(A), applies to "records or
information compiled for law enforcement purposes ... to the extent that the production
of such law enforcement records or information ... could reasonably be expected to
interfere with enforcement proceedings." Sirius asserted that all of the materials it has
produced qualify for protection under Exemption 7(A) because they were indisputably
compiled for law enforcement purposes and their release would interfere with pending
and future related enforcement proceedings.

We conclude, as we did in the June 18, 2007 ruling, that Sirius' LOl Responses
should not be withheld from disclosure under Exemption 7(A). All ofthe materials in
question are in Sirius' possession and known to it. In Wireless Consumers Alliance, the
Commission concluded that the release of infonnation already known to the target of an
investigation would not be expected to result in interference to the investigation. lo

Furthermore, in this instance, we do not believe that release of these materials will result
in interference to any other pending investigations or similar future investigations. In this
connection, we note that it has been publicly known for over a year that the Commission
is investigating the compliance of various entities with the Commission's rules regarding
FM modulators. II

10 20 FCC Red 3874, 3881-82 (2005).

II We note that Sirius and various other companies have disclosed pending investigations into their
compliance with the Commission'S rules regarding FM modulators in their filings with the Securities and
Exchange Commission ("SEC").



Charles H. Helein, Esq. 4

Sirius also requested confidential treatment of its LOI Responses in their
entirety under FOIA Exemption 4. FOIA Exemption 4,5 U.S.c. § 552(b)(4), applies to
"trade secrets and commercial or financial information obtained from a person and
privileged or confidential." Under National Parks and Conservation Ass 'n v. Morton, 12

commercial or financial materials are considered confidential if disclosure of the
information is likely: (I) to cause substantial hardship to the competitive position of the
submitter, or (2) to impair the goverrunent's ability to obtain necessary infomlation in the
futureD

Sirius argued that its LOI Responses contain trade secrets and privileged
commercial or financial information and that the disclosure of this information would
result in irreparable harm to its competitive position. In particular, Sirius argued that
disclosure of such information would allow competitors to gain insight into Sirius'
business processes and commercial strategies as well as its relationships with customers,
harm Sirius' relationships with its suppliers and its ability to work with distributors, and
assist competitors in developing, producing, marketillg and selling future products and
services that compete with those offered by Sirius. Sirius further argued that the release
of such information would impair the Commission's ability to obtain necessary
information in the future.

We find, as we did in the June 18,2007, ruling, that Sirius has demonstrated that
substantial competitive harm is likely to result from the release of some of the requested
information and therefore will withhold that information from disclosure. Specifically,
we will withhold from disclosure the following: contracts and agreements between Sirius
and other entities regarding the design, manufacture and distribution of satellite DARS
radios (approximately 992 pages), and internal documents relating to Sirius' product
development and business strategies, including e-mail messages, test data and product
descriptions (approximately 2,479 pages). We agree with Sirius that disclosure of these
commercial materials would allow competitors to gain insight into Sirius' business
processes, commercial strategies and product development and harm its relationships
with its vendors. In addition, we will redact portions of Sirius' LOI Responses dated July
12 and August 14, 2006. The information redacted from the LOI Responses includes
data concerning the number of wlits of satellite DARS radios manufactured, impOlted,
sold, activated by consumers, at factories and at distributors and retailers; proposed
technical solutions to FM modulator interference; and Sirius' proposed comprehensive
compliance plan. The various data concerning the number of units of radios would be
invaluable to Sirius' competitors in understanding the relationship between Sirius'
manufacturing, sales and activation volumes. Further, the proposed teclmical solutions
and comprehensive compliance plan would allow competitors to gain insight into its
business processes and commercial strategies. See, e.g., National Parks & Cons. Ass'n v.
Kleppe, 547 F.2d 673, 684 (D.C. CiL 1976); Timken Co. v. Us. Customs Serv., 491 F.
Supp. 557,559-60 (D.D.C. 1980) (both holding that business strategies and marketing
plans are exempt from disclosure W1der Exemption 4); Fisher v. Renegotiation Bd., 355

12 498 F.2d 765, 770 (D.C. Cir. (974) ("Nationat Parks").

13 See also Crilical Mass Energy Pro}ec! v. NRC, 975 F.2d 871 (D.C. Cir. 1992).
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F. Supp. 1171, 1174 (D. D.C. 1973) (sales infonnation, including pricing data, net sales,
costs and expenses, exempt from disclosure under Exemption 4); International Satellite,
Inc., 57 RR 2d 460, 462-63 (1984) (withholding of business marketing plans under
Exemption 4). Moreover, Sirius' proposed technical solutions and comprehensive
compliance plan are the subject of ongoing settlement discussions and therefore may also
be withheld under the settlement privilege ofFOIA Exemption 5, 5 U.S.c. § 552(b)(5).
See The Goodyear Tire & Rubber Co. v. Chiles Power Supply, Inc. d/b/a Heatway
Systems, 332 F. 3d 976 (6'h Cir. 2003) ("Goodyear Tire ").

We find, however, as we did in the June 18,2007 ruling, that Sirius has not
demonstrated that substantial competitive harm is likely to result from the release of other
materials. Accordingly, we will release these materials. Specifically, we are releasing
the unredacted portions of Sirius' LOI Responses dated July 12 and August 14, 2006
(approximately 29 pages), which include information identified by Sirius as publicly
available, the identities of Sirius' distributors and equipment manufacturers, and the
actions taken by Sirius to correct its potential noncompliance with the technical
requirements of Part 15. Sirius states in its April 20, 2007 letter that the identity of its
distributors "is not, in all cases, publicly available infonnation." We note, however, that
all of the Sirius distributors identified in its LOI Responses are identified as Sirius
distributors in news releases, annual reports, and other documents that are publicly
available on Sirius' website. Similarly, all of the manufacturers identified in Sirius' LOI
Responses are identified as Sirius manufacturers in news releases, annual reports and
other documents that are publicly available on its website or in test reports submitted as
part of equipment authorization applications that are publicly available in the
Commission's Equipment Authorization Database. The corrective actions taken by
Sirius have been reported in a publicly available filing it made with the SEC. 14

lil

addition, we are releasing the confidentiality requests submitted by Sirius with the LOI
Responses (approximately 18 pages), a publicly available user manual (approximately 5
pages), and documents relating to a complaint made by National Public Radio to Sirius
about FM modulator interference (37 pages). We are further releasing in their entirety
supplemental LOI Responses (without the attached documents) from Sirius dated July 26,
August 2, August 23, August 30, September 11,2006 (approximately 10 pages). These
letters are simply cover letters transmitting additional documents responsive to the LOIs
and do not themselves include any commercial infonnation.

Sirius also requested confidential treatment of information regarding when it
became aware of potential non-compliance of its satellite DARS radios, what
modifications were made to the radios, and the names and litles of Sirius employees who
were involved in the decision to make such modifications or were aware of potential non
compliance. Sirius argued that this information is proprietary commercial infonnation
whose disclosure "would allow competitors to gain insight into Sirius's highly
confidential business processes and commercial strategies as well as its corporate
organization and decision-making structure." Sirius also argued that ilie information
furnished in its response to those questions would be "of inestimable value to Sirius'
competitors in understanding Sirius' internal organization ... " and that its disclosure

14 See Sirius Satellite Radio, Inc., Form 8-K (filed July 12,2006).
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"could give other entities a competitive advantage over Sirius by allowing them to review
Sirius's decision-making processes and benchmark Sirius' internal organization."

We find, as we did in the June 18,2007 ruling, that these arguments are
unpersuasive and therefore will not redact this information from Sirius' LOI Responses.
We note that the Sirius employees in question are executive and senior-level employees
whose names and titles are publicly known. Indeed, Sirius conceded that "individual job
titles are a matter of public knowledge." Regarding the infonnation as to when Sirius
became aware of potential non-compliance, we note that Sirius stated in its April 20,
2007, letter that the fourth paragraph of its July 12,2006, Lor Response "consists of
information that has been disclosed in Sirius' filings to the SEC, and thus is publicly
available information." Since the f0U11h paragraph specifies when Sirius became aware
'ofpotentiall1on-compliance, we find that this information is not confidential. Further,
we find that information as to what modifications Sirius made to its radios after they were
authorized by the Commission is not commercial information entitled to confidential
treatment. In this connection, Section 0.457(d)(l)(ii) of the Rules, 47 C.F.R. §
0.457(d)(l)(ii), states that applications for equipment authorizations and materials
relating to such applications are not routinely available for public inspection prior to the
effective date of the authorization, but wil1 be made available for inspection following the
effective date. The fact that Sirius apparently made modifications to its radios without
seeking Commission authorization should not afford protection for information that
would not otherwise be entitled to confidential treatment under Section 0.457(d)(I)(ii).

Moreover, we find that the release of this information would not impair the
Commission's ability to obtain necessary information in the future. The impairment
prong of Exemption 4 "traditionally has been found to be satisfied when an agency
demonstrates that the information at issue was provided voluntarily and that submitting
entities would not provide such information in the future if it were subject to public
disclosure.,,15 Sirius was required to provide this information in response to Commission
LOIs, and as a Commission licensee, Sirius can be compel1ed to provide such
information in response to Commission inquiries in the future16

We are withholding in their entirety consent decree proposals and associated
e-mails submitted by Sirius (approximately 78 pages) and tolling agreements and tolling
agreement extensions (approximately 5 pages) executed by Sirius in conjunction with
ongoing settlement discussions. These materials may be withheld under the settlement
privilege of Exemption 5. See Goodyear Tire, 332 F. 3d 976.

15 See, FlightSa!ety Services CorporatIOn. v. Department ofLabor, 326 F.3d 607, 612 (5'" Cif. 2003).

16 See 47 U.S.C. §§ 154(i), I54U), 308(b) and 403; see also Peopleforthe Ethical Treatment ofAnimals v.
United States Department ofAgriculture, No. 03-195,2005 WL 1241141, at *5-6 (D.D.C. May 24,2005)
(Not rep01~ed in F.Supp.2d) (finding that USDA's ability to obtain information in the future would not be
impaired by disclosure of the withheld documents because federal regulations require borrowers and
lenders to submit the information).
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We have also located approximately 210 pages of responsive documents that
include presentations made to Commission staff and an associated confidentiality request.
We are releasing the confidentiality request (3 pages) but are withholding the
presentations in their entirety (approximately 207 pages). The presentations address
proposed modifications to Sirius radios with FM modulators and include technical design
information and equipment compliance techniques. We find that this information is
proprietary commercial information, the disclosure of which will result in substantial
competitive harm to Sirius, and therefore will withhold it pursuant to Exemption 4.
Additionally, these presentations are the subject ofongoing settlement discussions and
therefore may also be withheld under the settlement privilege of Exemption 5. See
Goodyear Tire, 332 F. 3d 976.

We are releasing approximately 156 pages oftest reports submitted by Sirius in
conjunction with equipment authorization applications for satellite radio receivers and the
accompanying transmittal e-mails, which are publicly available in the Commission's
Equipment Authorization Database.

Finally, we are releasing approximately 52 pages of interference complaints
against Sirius. 17 Some of these documents are e-mails from listeners of the complaining
stations. We have redacted the senders' e-mail addresses and other identifying
information from those e-mails pursuant to FOTA Exemption 7(C), 5 U.S.c. §
552(b)(7)(C). and Section 0.457(g)(3) of the Commission's rules. FOTA Exemption
(7)(C) and Section 0.457(g)(3) 0 f our rules permit nondisclosure of information in
investigatory records compiled for law enforcement purposes, to the extent that
production of such information "could reasonably be expected to constitute an
unwarranted invasion of personal privacy.". In addition, we redacted the fax number of a
Commission field facility from two pages of documents on the basis of FOTA Exemption
2 and Section 0.457(b) of the Commission's Rules, 47 C.F.R. § 0.457(b). FOlA
Exemption 2 and Section 0.457(b) of our rules permit nondisclosure of materials that arc
related solely to the internal personnel rules and practices of the Commission. The fax
numbers of Commission field facilities are not routinely available to the public.

To the extent that we are denying in part your FOTA request in this letter, we
disagree that there is a compelling public interest in disclosing information regarding
Sirius' compliance with FCC requirements, even if we determine that Sirius has met its
burden of demonstrating that specific records fall within an Exemption, because such
information has a direct bearing on the public interest considerations raised in the
pending XM/Sirius merger application.

We are releasing the coniidentiality requests, complaints and publicly available
information. The remaining information we have decided to release will not be made
available until after the disposition of any applications for review and any judicial
appeals. If no application for review is flied, the material will made available after the
expiration of the filing deadline.

17 Approximately 29 of the approximately 52 pages are also against XM Radio, Inc., and are included in the
30 pages released by our Xlvi records letter oflvlarch 21,2008.
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You are classified under Section 0.470(a)(2) of the Commission's Rules, 47
C.P.R. § 0.470(a)(2), as a commercial requester and, therefore, we will assess charges
that recover the full, reasonable direct cost of searching for, reviewing and duplicating
the records sought under the FOIA. The charges for search and review are as follows:
$1220.62 for 17 hours and 15 minutes by GS-15 and Senior Level employees ($71.92 per
hour); $ 122.28 for 2 hours by a GS-14 employee ($61.14 per hour); $43.51 for one hour
by a GS-12 employee ($43.51 per hour); and duplication costs of$107.10 for 630 pages
of records ($.17 per page).18 The Financial Operations Division of the Office of the
Managing Director of the PCC will bill you for the total amount of $1 ,493 .51 under
separate cover. Payment is due 30 days after receipt of the bill with checks made payable
to the FCC.

The undersigned official is responsible for the partial denial of your FOIA
request. If you believe the partial denial of your FOIA request is in error, you may file an
application for review of this decision with the Commission's Office of General Counsel
within 10 working days pursuant to Section 0.46 I(i)(2) of the Commission's Rules, 47
C.P.R. § 0.461(i)(2).

Besides ruling on the ForA request, this letter also constitutes a ruling on Sirius'
confidentiality requests. We are providing to Sirius copies of its LOI responses showing
which portions of those responses we have detem1ined to be confidential. If Sirius
believes OUr treatment of its request for confidential treatment of documents is in error, it
may file an application for review of this action with the Office of General Counsel
pursuant to Section 0.461 (i)(2) of the Commission's Rules within 10 working days of the
date we fmnish the above-mentioned copies.

Sincerely,

~!~rr~;"I?~~;f"1-
Enforcement B~~:~o

cc: Robert L. Pettit, Esq.

18 These charges are the total charges for reviewing and duplicating the records sought in your FOIA
request with respect to both Sirius and XM. We note that the duplication cost only applies to the
documents that are released with this response. You may incur additional duplication charges for any
documents that we may release after the disposition of any appeals filed by Sirius andlor XM.



Federal Communications Commission
Washington, D.C. 20554

March 21,2008

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED
AND FACSIMILE AT (703) 714-1330

Charles H. Helein, Esq.
Helein & Marashlian, LLC
Counsel of Record
U.S. Electronics, Inc.
1483. Chain Bridge Road
Suite 301
McLean, Virginia 22101

Re: FOIA Control No. 2008-190- XM Records

Dear Mr. Helein:

This is in response to your January 25, 2008, Freedom ofInformation Act
("FOlA") request filed on behalf of the U.S. Electronics, Inc. ("USE"). You seek copies
of "non-privileged, non-exempt" documents supplied to the Commission by "applicants,
respondents, or other non-Commission employees" and relating to any of the following:
the petition filed July 5, 2007, in MB Docket No. 07-57; the certifications required of
Satellite Digital Audio Radio Service ("SDARS") operators "that their systems include a
receiver that will permit end users to access al licensed SDARS systems that are
operational or under construction"; Interoperable Technologies, LLC; the compliance of
Sirius Satellite Radio, Inc. ("Sirius") and XM Radio, Inc. ("XM"), with the equipment
authorization rules governing emission limitations for satellite receivers, "including
without limitation those matters and considered in connection with File No. EB-06-SE
250"; and Sirius' and XM's compliance with their respective authorizations for terrestrial
repeaters.

For administrative convenience, we are addressing your FOIA request separately
with respect to Sirius and XM. This letter deals with the portion of your FOIA request
relating to XM. Your FOIA request seeks documents which are the subject ofpending
requests for confidentiality from XM and two groups ofXM employees. XM submitted
earlier req,lests for confidentiality pursuant to ForA Exemptions 4 and 6. We
accordingly served your FOIA request on XM and gave it an opportunity to provide
additional support for its requests for confidentiality.' XM submitted a supplemental

I See 47 C.P.R. § 0.461(d)(3). See also Letler from Kathryn S. Berthot, Chief, Spectrum Enforcement
Division, Enforcement Bureau, to James S. Blitz, Esq., Vice President and Regulatory Counsel, XM Radio,
Inc. (April 9, 2007).

I
!

I
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confidentiality request on February 29, 2008 2 On February 29, 2008 we received
additional confidentiality requests from "Three unnamed employees ofXM Radio, Inc.,,3
and "Four XM employees,,4 pursuant to ForA Exemptions 6 and 7(C). On March 5,
2008, USE submitted a response to the February 29, 2008, supplemental confidentiality
request filed by XM and to the February 29, 2008, confidentiality request filed by "Three
Unnamed employees ofXM Radio, Tnc5 On March 7, 2008, USE submitted a response
to the February 29, 2008, confidentiality request filed by "Four employees.,,6

Most of the requested documents that we have located were also the subject of a
prior ForA request, FOTA Control No. 2007-235. We ruled upon that ForA request and
the associated confidentiality requests on June 18,2007.' XM argues that we should
withhold some of the materials we decided to release in the June 18, 2007 ruling pending
resolution of its application for review of that ruling' The "Three unnamed employees of
XM Radio, Inc.," also argue that we should withhold some of the materials we decided to
release in the June 18, 2007, pending resolution of its application for review9 Likewise,
the "Four XM employees" argue that we should defer or deny USE's ForA request for
some of materials we decided to release in the June 18, 2007 ruling pending resolution of
the application for review. to We disagree with XM and both groups ofXM employees.
We will not withhold any materials found to be non-exempt in our June 18,2007 ruling.
Of course, we will not furnish any materials whose release is being contested until after a
final ruling. Similarly, to the extent that USE is seeking any materials found to be
exempt from disclosure in our June 18,2007, ruling, we will not release such materials in
the absence ofa final ruling requiring their release. Accordingly, the determinations and

2 See Letter from Scott Blake Harris, Esq., Harris, Wiltshire & Grannis, LLP, to Karen Mercer, Spectrum
Enforcement Division, Enforcement Bureau (February 29,2008) ("February 29, 2008, XM Letter").

3 See Letter from Lanny L. Breuer, Esq., Covington & Burling, LLP, to Karen Mercer, Spectrum
Enforcement Division, Enforcement Bureau (February 29, 2008) ("February 29, 2008, TIn·ee Employees
Letter").

4 See Letter from Lori J. Searcy, Esq., Searcy Law Offices, to Karen Mercer, Spectrum Enforcement
Division, Enforcemeut Bureau (February 29, 2008) ("February 29, 2008, Four Employees Letter").

5 See Letter from Charles H. Helein, Esq., Helein & Marashlian, LLC, to Karen Mercer, Spectrum
Enforcement Division, Enforcement Bureau (March 5, 2008).

6 See Letter from Charles H. Helein, Esq., Helein & Marashlian, LLC, to Karen Mercer, Spectrum
. Enforcement Division, Enfnrcement Bureau (March 7, 2008).

7 Letter fTOlll Kathryn S. Belthot, Chief, Spectrum Enforcement Division, Enforcement Bureau, to Robert
L. Pettit, Esq., Wiley Rein LLP (June 18,2001) ("June 18, 2007 ruling"), application for review pending.

8 February 29, 2008, XM Letter at 2.

9 February 29,2008, Three Employees Letter at 2. The "Three unnamed employees of XM Radio, Inc.,"
request that we «maintain" our «confidential treatment" of those materials. In fact, in our June 18, 2007,
ruling, we denied the request for confidential treatment of those materials.
10

February 29, 2008, Four Employees Letter at I.
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analysis below closely follow the determinations and analysis in our June 18,2007
ruling.

3

Category 1. Category 1 of your FOIA request seeks documents provided by
sources outside the Commission relating to the petition filed July 5, 2007, in ME Docket
No. 07-57. There are no documents responsive to this part of your request. ll

Category 2. Category 2 of your FOIA request seeks documents provided by
sources outside the Commission relating to the certifications required of SDARS
operators "that their systems include a receiver that will permit end users to access all
licensed SDARS systems that are operational or under construction." There are no
documents responsive to this part of your request. 12

Categories 3 and 4. Categories 3 and 4 of your FOIA request seek documents
provided by sources outside the Commission relating to Interoperable Technologies,
LLC. There are no documents responsive to this part of your request. 13

Categories 5, 6, 7, and 8. Categories 5, 6, 7 and 8 of your FOIA request seek
documents provided by sources outside the Commission relating to XM's compliance
with the equipment authorization rules governing emission limitations for satellite
receivers, "including without limitation those matters and considered in connection with
File No. EB-06-SE-250"; and XM' compliance with its authorizations for terrestrial
repeaters. We have located the following documents that are responsive to these parts of
your request: responses submitted by XM to Letters ofInquiry (LOIs) regarding the
compliance with Commission rules of FM modulators/transmitters used by XM in
connection with its satellite DARS radios (collectively, "FM Modulator Responses")
totaling approximately 2,725 pages; the responses submitted by XM to LOIs regarding
XM's compliance with the Commission's rules and authorizations relating to its
terrestrial repeaters (collectively, "Repeater Responses") totaling approximately 25
pages; approximately 81 pages of documents pertaining to settlement negotiations
between the Enforcement Bureau and XM; approximately 17 pages of documents
pertaining to XM's proposed technical solutions and comprehensive compliance plan;
.and approximately 30 pages of interference complaints. As explained below, we are
releasing approximately 409 pages ofFM Modulator Responses, some with redactions,
and withholding approximately 2,316 pages of documents. We are releasing the Repeater
Responses. We are withholding the settlement documents and the documents pertaining
to XM's proposed technical solutions and comprehensive compliance plan. We are
releasing the interference complaints.

It XM has submitted certain documents that may be responsive to USE's FOIA request in MB Docket No.
07-57 pursuant to protective orders. We note that USE has access to these documents pursuant to the
protective orders and therefore are construing USE's FOIA request not to request these documents.

12 See n. 11.

13 See TI. 11.
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We are releasing XM's confidentiality requests (approximately 17 pages), the
portions ofXM's FM Modulator Responses dated May 26, June 26, June 27, July 21,
August II, October 17, and October 27,2006 for which it has not requested confidential
treatment (approximately 47 pages), and a privilege log submitted with XM's October 17,
2006, LOI Response (approximately 2 pages). In addition, we are releasing documents
provided by XM with its August 21,2006, LOI Response for which it has not requested
confidential treatment, including copies of equipment certifications, user guides,
confidentiality requests submitted with equipment authorization applications,
Telecommunications Certification Body ("TCB") letters, and pictures of devices
(approximately 326 pages).l4

XM sought confidential treatment of certain portions of its FM Modulator
Responses and the documents submitted therewith pursuant to FOIA Exemption 4. FOIA
Exemption 4, 5 U.S.c. § 552(b)(4), applies to "trade secrets and commercial or fmancial
information obtained from a person and privileged or confidential." Under National
Parks and Conservation Ass'n v. Morton,15 commercial or financial materials are
considered confidential if disclosure ofthe information is likely: (I) to cause substantial
hardship to the competitive position of the submitter, or (2) to impair the government's
ability to obtain necessary information in the future l6

XM requested that the following materials be accorded confidential treatment
under Exemption 4: data concerning the number ofunits of satellite DARS radios
manufactured, imported, sold, activated by consumers, at factories and at distributors and
retailers; a contract with a manufacturer; block diagrams, schematics and other
information regarding the design ofXM's radios; bills of materials relating to its radios;
and correspondence (including e-mail) among XM employees and between XM and third
parties, such as equipment manufacturers, testing bodies, and TCBs. XM asserts that
these materials constitute trade secrets and confidential commercial information and that
disclosure of this information would cause substantial hardship to XM's competitive
position. Specifically, XM asserted that these materials provide commercial information
regarding the terms of its contractual agreements with manufacturers and vendors and
satellite radio sales and manufacturing statistics. XM also asserted that these materials
contain trade secrets regarding the satellite radios' design. XM maintained that release of
this information would compromise its position in negotiation with manufacturers and
provide competitors with an in-depth review of its core business processes and key
relationships.

We find, as we did in the June 18, 2007, ruling ,that XM has demonstrated that
substantial competitive harm is likely to result from the release of these materials and
therefore will withhold them from disclosure. Specifically, we will withhold from

l4 Although XM did not request confidentiality of any portion of these documents, we are redacting a name
ofa private citizen and telephone numbers from one of these documents pursuant to FOIA Exemptions 6
and 7(C), 5 U.S.c. §§ 552(b)(6) and 552(b)(7)(C).

"498 F.2d 765, 770 (D.C. Cir. 1974) ("National Parks').

16 See also Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.C. Cir. 1992).
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disclosure under Exemption 4 the following documents submitted by XM with its May
26, August 11 and October 17,2006 LOI Responses: diagrams, schematics and other
information regarding the design ofXM's receivers (approximately 451 pages); a
contract between XM and a manufacturer (approximately 74 pages); bills of materials
relating to receiver equipment (approximately 667 pages), which include infonnation
regarding the parts used in XM's radios and the cost of those parts; and correspondence
(including e-mail) among XM employees and between XM and third parties
(approximately 1,096 pages), which include information regarding XM's product design
and development, corporate strategies and business processes. The diagrams, schematics
and related information contain trade secrets regarding the design ofXM's radios.
Release of the contract, bills of materials and correspondence would result in competitive
harm by revealing proprietary information regarding the design of XM's receivers,
compromising XM's position in negotiation with manufacturers and providing
competitors with insight into its core business processes and key relationships. In
addition, we have redacted from XM's LOI Responses dated May 26, June 26, June 27,
July 21, August 11. August 21 and October 17,2006 data concerning the number of units
of satellite OARS radios manufactured, impOited, sold, activated by consumers, at
factories and at distributors and retailers. These data would be invaluable to XM's
competitors in understanding the relationship between XM's manufacturing, sales and
activation volumes. See, e.g., National Parks & Cons. Ass'n v. Kleppe, 547 F.2d 673,
684 (D.C. Cil'. 1976); Timken Co. v. u.s. Customs Serv., 491 F. Supp. 557, 559-60
(D.D.C. 1980) (both holding that business strategies and marketing plans are exempt
from disclosure under Exemption 4); Fisher v. Renegotiation Ed., 355 F. Supp. 1171,
1174 (D.D.C. 1973) (sales information, including pricing data, net sales, costs and
expenses, exempt from disclosure under Exemption 4); International Satellite, Inc., 57
RR 2d 460,462-63 (1984) (withholding of business marketing plans under Exemption 4).

XM also sought confidential treatment under Exemption 4 of information in its
August 21 and September 6, 2006 LOI Responses regarding when it became aware of
potential non-compliance of its satellite OARS radios, what modifications were made to
the radios, and the names and titles of XM employees who were involved in the decision
to make such modifications or were aware of potential non-compliance.17 XM asserted
that disclosure of this information would reveal commercially sensitive information
which would be of substantial value to XM's competitors and thus cause XM competitive
harm. In particular, XM asserted that disclosure of the names and titles of XM
employees and executives involved in the design and production ofXM's radios would
be of value to companies seeking access to employees in a highly competitive high-tech
industry. XM fU1ther asserted that disclosure ofthis information would impair the
Commission's ability to obtain necessary information in the future. In this regard, XM

17 We note that in the confidentiality requests submitted with its August 21,2006 and September 6, 2006
LOI responses, XM did not request confidentiality of the information as to when XM became aware of
potential nOll-compliance and what modifications XM made to its radios. Further, this information was not
redacted in the cnnfidential, redacted versions of the August 21, 2006 and September 6, 2006 LOJ
responses that XM submitted to the Enforcement Bureau. In its April 20, 2007 letter, XM states that it did
request confidentiality afthis information, but does not explain how disclosure ofthis infomlation would
cause it competitive harm.
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stated that the willingness of potential witnesses to participate in XM's investigation or in
a potential enforcement proceeding would suffer if they feared their responses would be
disclosed to the public.

We find, as did in the June 18,2007, ruling, that XM has not demonstrated that it
would likely suffer substantial competitive injury from disclosure of this information.
While XM claimed that disclosure of the names and titles of XM employees and
executives involved in the design and production of its radios would be of value to
companies seeking access to employees in a highly competitive high-tech industry, we
note that the XM employees in question are executive and senior-level employees whose
names and titles are publicly known. In addition, two ofthe named individuals are no
longer employed by XM. Accordingly, we do not consider this adequate justification for
confidentiality wlder Exemption 4. Further, we find that infomlation as to when XM
became aware of potential non-compliance and what modifications XM made to its
radios after they were authorized by the Commission is not commercial information
entitled to confidential treatment. In this connection, Section 0.457(d)(l)(ii) of the Rules,
47 C.F.R. § 0.457(d)(l )(ii), states that applications for equipment authorizations and
materials relating to such applications are not routinely available for public inspection
prior to the effective date ofthe authorization, but will be made available for inspection
following the effective date. The fact that XM apparently made modifications to its
radios without seeking Commission auth0l1zation should not afford protection for
information that would not otherwise be entitled to confidential treatment under Section
0.457(d)( I )(ii).

Moreover, we do not believe that disclosure of this information will impair the
Commission's ability to obtain similar information in the future. The impairment prong
of Exemption 4 "traditionally has been found to be satisfied when an agency
demonstrates that the information at issue was provided voluntarily and that submitting
entities would not provide such information in the future if it were subject to public
disc!osure.,,18 XM was required to provide this infoimation in response to Commission
LOIs, and as a Commission licensee, XM can be compelled to provide such information
in response to Commission inquiries in the future. 19

XM also requested confidential treatment of the names and titles ofXM
employees who were involved in the decision to make modifications to its satellite DARS
radios or were aware of potential non-compliance pursuant to FOIA Exemption 6. XM
argued that disclosure of the names and titles of the XM employees and executives would
constitute an "wlwarranted invasion of personal privacy." XM further argued that

" See Fiigh/Safety Services Corpora/ion. v. Depar/ment ofLabor, 326 FJd 607, 6\2 (5'" Cir. 2003).

19 See 47 U.S.c. §§ 154(1), I54(j), 308(b) and 403; see also People for the Ethical Treatment ofAnimals v.
United States Department ofAgriculture, No. 03-195, 2005 WL 124\141, at *5-6 (DD.C. May 24, 2005)
(Not reported in F.Supp.2d) (finding that USDA's ability to obtain information in the future would not be
impaired by disc Insure of the withheld documents because federal regulations require borrowers and
lenders to submit the information).
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revealing this information could subject the named individuals to "public speculation,
industry prejudice, and potential harassment."

7

We are unpersuaded that the names and titles ofXM employees who were
involved in, or aware of, the company's potential non-compliance can be protected from
disclosure under FOIA Exemption 6. FOIA Exemption 6, 5 U.S.C. § 552(b)(6), protects
from disclosure information about individuals in "personnel and medical files and similar
files" when the disclosure of such information "would constitute a clearly unwarranted
invasion of personal privacy." Assuming that the names and titles of these XM
employees could be characterized as personnel or similar files, we find that XM has not
demonstrated that their release would result in "a clearly unwarranted invasion of
personal privacy." XM is a publicly-traded corporation and the employees at issue are
executives and other high-level employees. As such, these employees have no reasonable
expectation of privacy as to their business decisions concerning potential violations of the
FCC's rules20 Further, in balancing any minimal privacy interests ofXM employees and
the public's interest in knowing their identities and conduct, we find that the mere
possibility that high-level XM employees may be the subject of public scrutiny or
speculation does not outweigh the public's interest in understanding the agency's
enforcement proceedings. Accordingly, we will not redact the names and titles of the
XM executives and employees who were involved in the decision to make modifications
to its satellite DARS radios or were aware of potential non·compliance of those radios.
We will, however, redact these employees' direct business telephone numbers. Thus, we
are releasing XM's Lor Responses dated August 21 and September 6, 2006
(approximately 16 pages) with tile redactions indicated above.

XM sought confidential treatment of the entirety of its Repeater Responses,21 with
the exception of that part of an Exhibit that has been put into the record in another
proceeding," under FOIA Exemption 4. XM asserted that the text of the Repeater
Responses contain explicit descriptions of its internal business processes, including
analysis of and infonnation about XM's network architecture and its strategic approach to
repeater deployment. In addition, XM asserted that the Repeater Responses provide
names and job-related information about current and fornler XM employees who were
involved in the decisions to deploy or modify its terrestrial repeaters at variance or who
were aware of such deployment or modification. XM requested confidential treatment of
the entire text of its Repeater Responses because portions of the text cannot effectively be
redacted or omitted from that letter. XM argued that disclosure of this information will
cause substantial hardship to its competitive position. XM also argued that disclosure
would impair the Commission's ability to obtain necessary information in the future.

20 McConnell, 13 FCC Red at 26372-73 (redacting names of lower~levelemployees but releasing publicly
known names).

21 XM requests confidential treatment of the entire text of its Repeater Responses, asserting thal "portions
of the text cannot effectively be redacted or omitted."

22 A portion ofXM's Exhibit to its March 12,2007 letter is included in a request for Special Temporary
Authority filed by XM with tbe International Bureau. See File No. SAT·STA·20061 002-00 114 (filed
October 2, 2006).
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We find that XM has failed to demonstrate that substantial competitive harm will
result from disclosure of the text of its Repeater Responses. While XM asserted that the
Repeater Responses contain explicit descriptions of its internal business processes,
including analysis of and information about XM's network architecture and its strategic
approach to repeater deployment, we note that this information is substantially the same
information that has already been publicly disclosed in the STA request that XM filed
with the International Bureau. 23 Further, XM has not shown how substantial competitive
injury will result from disclosure of the names and job-related information about current
and former XM employees who were involved in the decisions to deploy or modify its
terrestrial repeaters at variance or who were aware of such deployment or modification.
For the reasons stated above, we also do not believe that disclosure ofthis information
will impair the Commission's ability to obtain similar information in the future.

Regarding the Exhibits to its Repeater Responses, XM sought confidential
treatment under Exemption 4 of the portion of the Exhibits that have not been placed into
the public record in the pending STA proceeding. XM stated that this "new" information
provides previously lUldisclosed details about its repeater network, the disclosure of
which would reveal sensitive business information that could hann XM's competitive
position. This information includes data as to whether the listed repeaters are currently
operating, whether each listed repeater was initially deployed at variance or subsequently
modified, the date of the variance, and the date variant operation ceased. We do not
believe that XM has demonstrated that it will suffer substantial competitive injury if this
information is released. We note that XM's STA request specifically identifies which of
the listed repeaters it has turned off. Thus, it is already a matter of public record whether
the listed repeaters are currently operating. The STA request also indicates what actions
XM took to bring certain repeaters into compliance and the date on which it began such
actions. Further, we do not see how disclosure of the date of the variances will harm
XM's competitive position.

XM also asserted that Exemption 6 protects from disclosure the text of the
Repeater Responses to the extent that the Responses provide names and job-related
information about cw-rent and former XM employees who were involved in the decisions
to deploy or modify its tenestrial repeaters at variance or who were aware of such
deployment Or modification. For the reasons explained above with respect to XM's FM
Modulator Responses, we find that the Repeater Responses cannot be protected from

. disclosw-e under Exemption 6.

Moreover, XM sought confidential treatment under Exemption 4 of the
Declaration accompanying its March 12,2007, LOI response, noting that the Declaration
details the internal processes through which XM obtained the facts needed to respond to
the Commission's LOr. This Declaration, however, states only in very general terms that
the Declarant interviewed various urmamed current and former XM employees in order to
respond to the Commission's LO!. We therefore find that it is not protected from

23 See File No. SAT-STA-2006 1002-00 I 14, Declaration of Jeffrey Snyder.
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disclosure under either Exemption 4. XM also asked that we withhold this Declaration
under Exemption 6. "e note, however, that the Declaration does not identify any of the
employees interviewed by the Declarant by name or provide any personal infonnation
about these employees. Thus, we do not believe that XM has demonstrated that
disclosure of the Declaration "would constitute a clearly unwarranted invasion of
personal privacy." Accordingly, we will release the Repeater Responses, including the
confidentiality request, Exhibits and Declaration, in their entirety (approximately 25
pages).

9

We are withholding in their entirety consent decree proposals and associated e
mails submitted by Xlvi (approximately 76 pages) and tolling agreements and tolling
agreement extensions (approximately 5 pages) executed by XM in conjunction with
ongoing settlement discussions. These materials may be withheld under the settlement
privilege of Exemption 5. See Goodyear Tire, 332 F. 3d 976. Finally, we are redacting
from XM's October 27,2006, LOr Response a paragraph discussing a proposed consent
decree and are withholding in its entirety a consent decree proposal submitted by XM
(approXimately 10 pages). These materials may be withheld under the settlement
privilege ofFOlA Exemption 5, 5 V.S.c. § 552(b)(5). See The Goodyear Tire & Rubber
Co. v. Chiles Power Supply, Inc d/b/a Heatway Systems, 332 F. 3d 976 (6 th Cir. 2003).

We have also located approximately 17 pages ofresponsive documents that
include presentations made to Commission staff. The presentations address proposed
modifications to XM radios with FM modulators and include equipment compliance
techniques. We find that this information is proprietary commercial information, the
disclosure of which will result in substantial competitive harm to XM, and therefore will
withhold it pursuant to Exemption 4. Additionally, these presentations are the subject of
ongoing settlement discussions and therefore may also be withheld under the settlement
privilege of Exemption 5. See Goodyear Tire, 332 F. 3d 976.

Finally, we are releasing approximately 30 pages of interference complaints
against XM24 Some of these documents are e-mails from listeners of the complaining
stations. We have redacted the senders' e-mail addresses and other identifying
infonnation from those e-mails pursuant to ForA Exemption 7(C), 5 V.S.c. §
552(b)(7)(C), and Section 0.457(g}(3) of the Commission's Rules. FOIA Exemption
(7)(C) and Section 0.457(g)(3) of our rules permit nondisclosure ofinfonnation in
investigatory records compiled for law enforcement purposes, to the extent that
production of such information "could reasonably be expected to constitute an
unwarranted invasion of personal privacy.". In addition, we redacted the fax number of a
Commission field facility from two pages of documents on the basis of FOrA Exemption
2 and Section 0.457(b) of the Commission's Rules, 47 C.F.R. § 0.457(b). FOrA
Exemption 2 and Section 0.457(b) of our rules permit nondisclosure of materials that are
related solely to the internal personnel rules and practices of the Commission. The fax
numbers of Commission field facilities are not routinely available to the public.

24 All but one of the approximately 30 pages are also against Sirius Satellite Radio, Inc., and are included in
the 52 pages released by our Sirius records letter of March 21, 2008.
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To the extent that we are denying in part your FOIA request in this letter, we
disagree that there is a compelling public interest in disclosing information regarding
XM's potential rule violations, even if we determine that XM has met its burden of
demonstrating that specific records fall within an Exemption, because such information
has a direct bearing On the public interest considerations raised in the pending XM/Sirius
merger application.

We are releasing the confidentiality requests, complaints and the portions of the
LOI Responses and documents for which XM does not request confidentiality
conculTently with this letter ruling. The remaining information that we have decided to
release will not be made available until after the disposition of any applications for
review and any judicial appeals. If no application for review is filed, the material will
made available after the expiration of the filing deadline.

You are classified under Section 0.470(a)(2) of the Commission's Rules, 47
C.F.R. § 0.470(a)(2), as a commercial requester and, therefore, we will assess charges
that recover the full, reasouable direct cost of searching for, reviewing and duplicating
the records sought under the FOIA. The charges for search and review are as follows:
$1220.62 for 17 hours and 15 minutes by GS-15 and Senior Level employees ($71.92 per
hour); $122.28 for 2 hours by a GS-14 employee ($6 l.l 4 per hour); $43.51 for one hour
by a GS-12 employee ($43.51 per hour); and duplication costs of $107.1 0 for 630 pages
of records ($.17 per page).'5 The Financial Operations Division of the Office of the
Managing Director of the FCC will bill you for the total amount of$1,493.51 under
separate cover. Payment is due 30 days after receipt of the bill with checks made payable
to the FCC.

The undersigned official is responsible for the partial denial of your FOIA
request. If you believe the pmtial denial of your FOrA request is in error, you may file an
application for review of this decision with the Conmlission's Office of General Counsel
within 10 working days pursuant to Section 0.461 (i)(2) of the Commission's Rules, 47
C.F.R. § 0.461 (i)(2). Besides ruling on the FOIA request, this letter also constitutes a
ruling on XM's confidentiality requests. We are providing to XM copies of its LOI
responses showing which pOltions of those responses we have determined to be
confidential. IfXM believes our treatment of its request for confidential treatment of

25 These charges are the total charges for reviewing and duplicating the records sought in your FOIA
request with respect to both Sirius and XM. We note that the duplication cost only applies to the
documents that are released with this re-sponse. You may incur additional duplication charges for any
documents that we may release after the disposition of any appeals filed by Sirius and/or XM.
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documents is in error, it may file an application for review of this action with the Office
of General Counsel pursuant to Section 0.461 (i)(2) of the Commission's Rules within 10
working days of the date we furnish the above-mentioned copies.

Sincerely,

\jO+bv\V0~ jJ,~\~
Kt~yn s. Be11ho\\
Chief, Spectrum Ei1ibrcement Division
Enforcement Bureau

cc: James S. Blitz, Esq.
Scott Blake Harris, Esq.
Lori J Searcy, Esq.
Lanny A. Breuer, Esq.

I
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Application for Review FOIA Control No. 2008-190
USE Exhibit H

XM-Sirius Merger Banal-ysis
By Gigi Sohn
March 30, 2008 - 10:02pm

As has been well documented, Public Knowledge did not take a position on the merits of the antitrust law
issues arising out of the XM-Sirius merger. But one need not be an antitrust expert to be a bit shocked at
last week's perfunctory three-page decision by the Department of Justice approving the merger. After
over a year of deliberation, the Department concluded that the merger would not lessen competition and
that the parties could n'ot profitably increase prices because 1) the parties did not compete with each
other in important market segments; 2) there are aiternative services available to consumers and
technological change is expected to make those alternatives increasingly attractive; and 3) efficiencies
are likely to flow from the merger that could benefit consumers.

Now these might be very reasonable conclusions supported by the evidence presented to the
Department. But we will never know, because the decision is nothing more than a string of conclusions
couched as "analysis," The Department states on a number of occasions that "the evidence
demonstrates... ," or "[d]ata analyzed by the Department shows...." without the slightest mention of what
that evidence or data might be. We are just supposed to take their word for it. Given the intense
opposition to this merger by broadcasters, consumer groups and others, wasn't the public owed more
than this?

In partiCUlar, one conclusion the Department reached had me shaking my head. It found that there is no
competition between the companies for eXisting subscribers because

satellite radio equipment sold by each company is customized to each network and will not
function with the other service. XM and Sirius made some efforts to develop an interoperable
radio capable of receiving both sets of satellite signals, Depending on how such a radio could be
configured, it could enable consumers to switch between providers without incurring the costs of
new equipment. The [DoJ's] investigation revealed, however, that no such interoperable radio is
on the market and that such a radio likely would not be introduced in the near term.

Recalf that one of the arguments made against this merger was that the companies had promised to
develop and market an Interoperable radio, but to this day have not done so. So in essence, the Justice
Department has rewarded the companies for failing to keep their promise. This is perverse.

Given that the FCC is unlikely to reject the merger in the face of the DoJ's approval, the merger
conditions that PK proposed become all the more critical to ensure that consumers are protected.
Specificalfy, the condition that

the new company should make the technical specifications of its devices and network
open and available to allow device manufacturers to develop, and consumers to use, any
device they choose without interference. Pursuant to the Comnlission ruies, these devices
must be certified by the FCC for receiving signals on the frequencies licensed to the merged
entity and be subject to a minimum "do-no-harm" requirement

would ensure greater competition in satellite radios by eliminating the exclusive deals that the companies
now have with device manUfacturers, but would likely also lead to the development of that long-promised
but elusive interoperable radio.
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The CommLaw Group

HHEIN &: MARASHLlAN, LLC
1483 Chain Bridge Road
Suite 301
McLean, Virginia 22101

Writer's Direct Dial Number
703-714-1301

May 5, 2008

VIA EMAIL AND FIRST CLASS MAIL
Laurence.schecker@fcc.gov

Laurence Schecker
Office of General Counsel
Federal Communications Commission
445 Iih Street, S.W.
Washington, D.C. 20554

Re: FOIA Request of U.S. Electronics, Inc.

Dear Mr. Schecker:

Telephone: (703) 714-1300
Facsimile: (703) 714-1330

E-mail: mail@CommLawGroup.com
Website: www.CommLawGroup.com

Writer's E~mailAddress
chh@commlawgroup.com

On March 31, 2008, U.S. Electronics, Inc. (''USE'') filed an Application for Review of
the March 21, 2008 Ruling to the extent it denied its ForA Request (Control No. 2008-190) filed
January 25, 2008 ("USE Request").

On April 3, 2008, Ki Ryung Electronics Company, Ltd. ("KRl") filed an Application for
Review of the March 21, 2008 Ruling to the extent it granted USE's ForA Request (Control No.
2008-197) filed January 28, 2008.

On April 4, 2008, the following parties whose documents and information are the subject
of USE's Request filed Applications For Review of the March 21,2008 Ruling to the extent·it
granted USE's Request - Sirius Satellite Radio Inc. ("Sirius"), XM Radio, Inc. ("XM"), a group
of individuals designated as "Sirius John Does," and a group of individuals designated as "4 XM
Employees."

Pursuant to 5 U.S.c. § 552(a)(6)(A)(ii), the Commission was required to make its
determinations with respect to the several Applications for Review as follows.

April 28, 2008 for USE's Application for Review
May 1,2008 for KRl's Application for Review



May 2, 2008 for Sirius's Application For Review
May 2, 2008 forXM's Application For Review
May 2, 2008 for Sirius John Does' Application For Review
May 2, 2008 for 4 XM Employees' Application for Review

To date, the Commission has not acted on any of these Applications for Review. USE is
therefore advising the Commission that despite the fact that USE's request has been outstanding
for three months, and decisions were made by Commission Staff to grant USE's request in part,
final action has not been taken to affirm the rulings to release certain documents or to overturn
the rulings denying disclosure. Most importantly, Commission action on the disclosure of the
documents and information USE seeks is extremely time sensitive involving matters before the
Commission in MB Docket 07-57, a decision on which is reportedly imminent.
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Charles H. Helein

From: Charles H. Helein [chh@commlawgroup.com] on behalf of Charles H. Helein

Sent: Friday, May 09, 2008 12:29 PM

To: laurence.schecker@fcc.gov

Subject: FW: Freedom of Information Act - FCC FOIA Notice

Attachments: FCC FOIA Notice Letter (5-5-08).pdf

Dear Mr. Schecker:

On Monday of this week, May 5, 2008, on behalf of our client, U.S. Electronics, Inc. we emailed a letter advising
your office that the time for Commission action on the Applications For Review (AFR) of the March 21, 2008
decisions on the FOIA Requests Control Nos. 2008-190 and 2008-197 had expired. A copy of that letter is
attached hereto as well.

Because of the time sensitivity surrounding the disposition of the AFRs, USE once again urges the Commission to
act on them as soon as possible.

If there are any questions, please contact us.

Respectfully submitted,

Charles H. Helein
Helein & Marashlian, LLC

The CommLaw Group
Washington, D.C.

Counsel of Record for U.S. Electronics, Inc.

Mailing address:
1483 Chain Bridge Road, Suite 301
McLean, VA 22101-5703
Telephone: 703-714-1301
Fax: 703-714-1330
After Hours: 703-893-0947
Email: chh@commlawgroup.com
Website: www.commlawgroup.com

Pursuant to Treasury Regulations, any U.S. federal tax advice contained in this communication, unless otherwise stated, is not intended and cannot be
used for the purpose of avoiding tax~related penalties.

This message contains confidential information belonging to the sender, which may be legally privileged information. This information is intended only
for the use of the addressee. If you are not the addressee, or an employee or agent responsible for delivering it to the addressee, you are here~y

notified that any disdosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. While no
tax advice of any kind is intended unless specifically so stated, pursuant to U.S. Treasury Regulations, unless specifically so stated, any federal tax
advice provided is not intended and cannot be used for the purpose of avoiding tax·related penalties. If you have received this transmission in error,
please advise the sender by return email to sar@commlawgroup.com or mail@commlawgroup.com and delete the message. Thank you.

From: Sherry Reese [mailto:sar@commlawgroup.com]
Sent: Monday, May 05, 2008 12:22 PM
To: laurence.schecker@fcc.gov
Cc: chh@commlawgroup.com

5113/2008
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Subject: Freedom of Information Act - FCC ForA Notice

Mr. Schecker:

u.s. Electronics, Inc. ("USE"), by its attorneys hereby files a FOJA Notice.

Please direct any questions or comments to the Charles H. Helein.

Thank you,
Sherry A. Reese

Sherry A. Reese
HeJein & Marashlian, LLC

The CommLaw Group
1483 Chain Bridge Road
Suite 301
McLean, VA 22101
Office Tel: 703-714-1315
Office Fax: 703-714-1330
E-Mail: sar@CommLawGroup.com
Website: www.CommLawGroup.com

Pursuant to Treasury Regulations, any Us. federal tax advice contained in this communication, unless otherwise stated, is
not intended and cannot be usedfor the purpose ofavoiding tax-relatedpenalties.

This message contains confidential information belonging to the sender, which is intended to be legally privileged and
confidential and/or a purely private communication between the sender and the recipient(s). The information contained
herein, including any attachments, is intended only for the use ofthe recipient(s). Ifyou are not a named reclpient(s), or an
employee or agent responsible for delivering it to a named recipient, you are advised and placed on notice that any
disclosure, copying, distribution, the taking of any action or refraining from an action in reliance on the contents or
i'?formation contained in this message and any attachment is strictly prohibited and may be legally actionable. Ifyou have
received this message or any portion of it in error, please immediately advise the sender by return email to
sar(ijjCommLawGroup.com. with a copy to mail@CommLawGroup.com and delete the message and any attachments and
destroy any hardcopies made by you or others. Ifyou have forwarded this message or any portion of it to another or others,
you must notifY us immediately of their proper email or other addresses and you ar~ to notifY them of the privileged and
confidential nature of this message and to take action to delete the message and its attachments and to destroy any
hardcopies. Thank you.

5/13/2008


	Ex Parte Cover Letter re Complaint (5-19-08)
	Complaint (5-14-08)
	Exhibit A
	Exhibit B
	Exhibit C
	Exhibit D
	Exhibit E
	aaaaaaaaaaaa
	bbbbbbbbbbbbbb
	ccccccccccccc

	Exhibit F
	Exhibit G

