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PETITION FOR RECONSIDERATION

Sprint Nextel Corporation, AdHoc Telecommunications Users Committee, COMPTEL,

and Time Warner Telecom Inc. (together "Petitioners"), pursuant to 47 C.F.R. § 1.106 of the

Commission's Rules, respectfully petition the Federal Communications Commission

("Commission") to reconsider its Memorandum Opinion and Order ("Order") granting1the

petition for forbearance from the Cost Assignment Rules filed by AT&T Inc. and BellSouth

Telecommunications, Inc. (together "AT&T") in the above-referenced proceeding. J

I. INTRODUCTION AND SUMMARY

The Order jeopardizes the Commission's ability to ensure that AT&T complies'with its

statutory and regulatory:obligations, especially those under Sections 201 (b), 202(a) and 254(k) of

) Petition ofAT&TInc. For Forbearance Under 47 U.S.c. § 160 From Enforcement O/Certain
ofthe Commission's Cost Assignment Rules and Petition ofBellSouth Telecommunications, Inc.
For Forbearance Under 47 U.S. C. § 160 From El!forcement ofCertain ofthe Commission's
Cost Assignment Rules, Memorandum Opinion and Order, we Docket Nos. 07-21 and 05-342
(reI. April 24, 2008) (Order). The statutory provisions, Commission rules, and related reporting
requirements from which AT&T seeks forbearance collectively will be referred to herein as the
"Cost Assignment Rules." The data the Cost Assignment Rules generate will be referred to
herein as "cost assignment data."



the Communications Act of 1934. as amended ("Act..).2 The Order is inconsistent witll the

standards set forth in Sectionl 0 of the Act;l and is arbitrary and capricious because it f~ils to

ex.plain its uepalture from past Commission and judiciai precedent. fails to address arguments on

the record, and is unsupported by record evidence.

The Act prohibits telecommunications carriers from imposing any charge or engaging in

any practice that is unjust, unreasonable or unduly discriminatory.4 Because, as the Commission

has consistently found, dominant curriers have the incentive and ability to use their market ,Power

to assess charges that generate monopoly retUl11S and enforce anticompetitive service tenns and

conditions, it historically has adopted regulatory restrictions, pursuant to its Title II jurisdiction,

that are designed to prevent dominant carriers such as AT&T from ex.ercising market power.s

I

Implicit in Section 10 is·the Congress' recognition that changing marketplace conditions over

time may erode a dominant carrier's market power and permit the Commission to replace

regulatory constraints on a carrier's conduct with marketplace forces.6 Section 10, how~ver, bars

the Commission from relaxing regulatory safeguards against dominant carrier abuses unless the

carrier demonstrates that those restrictions are no longer necessary for the Commission to ensure

that rates are just and reasonable and not unjustly or unreasonably discriminatory, to protect
i,

consumers, and to make,.certain that forbearance would be consistent with the public interest.7

247 U.S.C. §§ 201(b), 202(a), 254(k).
347 U.S.C. § 160.
447 U.S.C. §§ 201(b), 202(a).
S See, e.g., Policy and Rules Concerning Rates for Dominant Carriers, Second Report and Order,
5 FCC Rcd 6786 (1990) (LEC Price Cap Order); Policy and Rules Concerning Rates for
Dominant Carriers, Report and Order and Second Further Notice of Pi'oposed Rulemaking, 4
FCC Rcd 2873 (1989) (AT&T Price Cap Order).
6 See 47 U.S.C. § 160.
7 See 47 U.S.C. § 160(a), (b). Section 1O(a) of the Act permits forbearance only if the
Commission determines'that: (l) enforcement is not necessary to ensure that telecommunications
rates are just and reasonable and not unjustly or unreasonably discriminatory; (2) enforaement.is
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In this case, the Commission erred in concluding tht't AT&T met this stringent statutory

test. and thus cannot justify eliminating the Cost Assignment Rules based on the condition that
,

AT&T develops its own uccoullling data compliance plan. The Cost Assignment Rules werc

developed to provide regulutors and competitors with the information necessary to determine

whether AT&T is exploiling its market dominance by imposing unjust. unreasonable and unduly

discriminatory rates and by unlawfully misallocating costs. Eliminating those rules leaves a

wide gap in the Commission's statutory oversight capabilities. Without the Cost Assignment

Rules to help determine whether and how to recalibrate price caps as it has done in the past, the

Commission can no longer be assured that price cap regulation will generate just and reasonable

rates. Forbearance also eviscerates the effective operation of the new nonstructural safeguard

framework established under the Section 272 Sunset Order. which is designed to protee~

consumers and competition from unlawful cost-shifting and anticompetitive pricing.g The

Commission explicitly found that the new nonstructural safeguards adopted in the Section 272

Sunset Order applied to AT&T.9 Furthermore, forbearance threatens the Commission's ability to

ensure AT&T complies with Section 254(k)'s cross-subsidization prohibition.

The Commission candidly acknowledged all of these issues in the Order, and it therefore

reaffirmed the need for Cost Assignment Rules. The Order, however, essentially attempts to

not necessary for the pro,tection of consumers; and (3) forbearance is consistent with the public
interest. 47 U.S.C. § 160(a). In reviewing the public interest prong, the Commission must
consider whether forbearance will enhanceeompetition. 47 U.S.C. § 160(b).
8 In the Matters ofSection 272(f)(1) Sunset of the BOC Separate Affiliate and Related
Requirements, we Docket No. 02-112, 2000 Biennial Regulatory Review Separate Affiliate
Requirements ofSection '64. 1903 ~fthe Commission's Rules, CC Docket No. 00.:.175, Petition of
AT&Tfor Forbearance Under 47 U.S.c. § 160(c) with Regardfor In-Region. Interexchange
Services, WC Docket No. 06-120, Report and Order and Memorandum Opinion and Order, 22
FCC Red 16556 (2007) ("Section 272 Sunset Order").
9 Petition ofAT&Tfor Forbearance Under 47 U.S. C. § 160(c) with Regard to Certain Dominant
Carrier Regulationsfor In-Region, Interexchange Services, Memorandum Opinion and Order,
22 FCC Red 16556 (2007) (AT&T lnterexchange Forbearance Order).
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finesse these shortcomings by requiring AT&T to preserve an accounting system thm would

provide data needed by the Commission. Rather than retain the regulations and adopt reforms

necessary to update them, the Commission eliminuted the Cost Assignment Rules us they apply

to AT&T and then asked AT&T. the very firm whose incentive is to engage in cost misallocation

the rules are supposcd to constrain. to devise ncw rules.

The gap left open in the Commission's statutory oversight capabilities cannot possibly be

filled by an AT&T-designed compliance plan. The Order'.., explanation of the compliance plan

requirements is vague in form and substance. making its effectiveness questionable. In any

event. AT&T, a carrier found to possess exclusionary m~rket power, should not be in a position

to fashion its own regulatory framework, but rather the Commission should design the plan to

ensure it obtains the specific information it needs for its regulatory purposes. If the compliance

plan does not provide the Commission ongoing access to the cost assignment data, then, it will

significantly reduce the ability of the Commission and third parties to obtain the precise data

needed to detect violations, and to benchmark and evaluate the reasonableness of the data. If the

accounting data produced under the compliance plan are not publicly accessible, it will make it

more difficult for third parties to expose wrongdoing and file Section 208 formal complaints.

In sum, eliminating the Cost Assignment Rules and replacing them with an inadequate

AT&T compliance plan ,eliminates safeguards on the front end and effective enforcement on the

back end, leaving AT&T's market power to go unchecked to the detriment of consumers,

competition and the public interest. Therefore, Section 10 and the Administrative Procedures

Act ("APA")10 compel the Commission to reconsider and deny forbearance of the Cost

Assignment Rules.

10 5 U.S.C. §§ 551 et seq.
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lJ. THE COMMISSION .:RIU:n IN l"INI>ING THAT .'ORIU;:ARANClt: FROM 'i'HE
COST ASSUjNMENT RUL.~S IS WARRANTE» GIVl~N TliAT IT CONCtUIlES
THAT AT&T STILL WU:LI>S EXCLUSIONARY MARKfi:T POWER.

The Commission designed the Cost A:-;signment RuleI' to reduce the likelihood l~at

i

AT&T can exercise its exclusionary market power by: (I) charging its competitors in :
I

downstream retail markets unjust. unreasonable or unduly discriminatory rates for upstream,

inputs; or (2) unlawfully misallocating costs to the accounting categories associated with the

upstream inputs over which AT&T has exclusive control. Given that competitive marketplace

forces have yet to erode AT&T's dominance over bottleneck access facilities, the decision to

grant AT&T's petition was premature. The Commission should reconsider its decision so that it

retains the tools it needs to fulfill its statutory oversigh~ responsibilities with respect to interstate

access service rates, the detection and prevention of anti-competitive cost-shifting and pricing,
!

and the foreclosure of the cross-subsidization prohibited ~nder Section 254(k) of the Act.

A. The Commission Erred in Concluding That The Cost Assignment Rules Are
Unnecessary to Assure that Price Cap Regulation Generates Just,
Reasonable and Non-Discriminatory Rates.

As the Commission noted, price cap regulation is a transitional mechanism used to
I

regulate rates until competitive market forces are sufficient to replace regulation. I I In the Order,

however, the Commission did not find that competition is such that the services currently under

price caps can now be deregulated. This is unsurprising as AT&T fjIed absolutely no eyidence
i

on this point. While price caps remain necessary to constrain AT&T's prices, price cap

regulation cannot automatically ensure just and reasonable rates if left on auto-pilot. This

,
I

II See Special Access Rates for Price Cap Local Exchange Carriers, AT&T Corp. Petition for
Rulemaking to Reform Regulation ofIncumbent Local Exchange Carrier Rates for Interstate
Special Access Services, Order and Notice of Proposed Rulemaking, 20 FCC Red 1994, 1998~99,
'J[ 11 (2005) ("Price caps act as a transitional regulatory scheme until the advent of ~ctual
competition makes price cap regulation unnecessary.") (Special Access NPRM).

5



outcome is only possible if the price cap levels have heen set correctly in the first place and arc

adjusted periodically to produce rates within the "zone of reasonahleness.nl2 Since the Cost

Assignment Rules hdp identify malfunctioning price caps and serve as u henchmurk to help reset

them, they playa key role in ensuring that the price cap system yields just and reasonable rates.

The Commission has observed in the recent past that price cap levels may be set too high for

special access services. I~ Yet the Order eliminates the very tools necessary to determine if that

is the case. The Order fails to explain why the Commission's need for the data has now

changed, and the unreasonably high rates of return obtained by AT&T and other dominant
,

carriers shows that there is an urgent need to reform the existing price caps.

1. The Forbearance Condition Reaffirms tbat Price Cap Regulation
Requires the Cost Assignment Rules.

In the Order, the Commission determined that the Cost Assignment Rules were

unnecessary given that AT&T's interstate rates are regulated under price caps, rather than under

rate of return regulation. 14 The Commission reasoned that "price cap regulation severs the direct

link between regulated costs and prices" thus reducing the incentive for a Bell Operating

Company ("BOC") to shift non-regulated costs to regulated services. IS The Commission also

maintained that reforms over the years have eliminated features of the original price cap regi~e

that required rate of return regulation inputs. 16 Recognizing that it has a continuing obligation

under the Act, the Commission conditioned forbearance on AT&T providing "accounting data"

at the Commission's request and implementing "a method of preserving the integrity - for both

12 See LEe Price Cap Order at 'II 3.
13 See, e.g., Special Access NPRM at 'II 35 (noting "[i]n recent years, the BOCs have earned
special access accounting rates of return substantially in excess of the prescribed 11.25 rate of
return that applied to rate of return LEes").
14 Order at 'II 16-17. ,
IS /d. atlJ[ 17.
16/d.atlJ[19. '
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costs and revenues - of its uccounting system in the absence of the Cost Assignmellt Rules to

ensure that accounting data rcquested by the Commission in the future will he available and

reliable.u17 It justificd imposing this requirement bascd on a "strong connection" betwecn this

condition and its continuing responsibilities under the Act. III The Commission also rcq~lircd

AT&T to tile a compliance plan explaining how it will satisfy this condition. I'!

Thc Commission cannot grant or deny forbearance based on possible, but undefined

future regulatory mechanisms. If the Commission believes that the Cost Assignment Rules are

in need of reform it should take steps to do so, not completely eliminate them. Considering th~

"strong connection" between the condition to maintain the data and the Commission's statutory

obligations, the Cost Assignment Rules are indeed necessary. Accordingly, Section 10 and the

APA require the Commission to reconsider its decision and deny AT&T's request for

forbearance.

2. The Commission Has Required the Cost Assignment Rules to Adjust
Price Caps in the Past. .

It comes as no surprise that the Commission still needs the cost assignment data given

that they have served and continue to serve as a critical regulatory tool. Since the inception of

the price cap framewor~, the Commission recognized that "cost, revenue, and demand data are

essential to monitor LEC performance under price caps.20 In the LEC Price Cap Order. the

LEes alleged back then, as AT&T alleges today, that more detailed cost information was

unnecessary for price cap regulation?) Specifically, they claimed that rate level calculations

based on rate of return were inappropriate in a price cap environment and would effectively stifle

17 Id. at'JI 21.
18/d.

19Id.
20 LEC Price Cap Order at 'JI 380 (emphasis added).
21 [d. at ~[376.
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the incentives the FCC sought to establish?2 The Commission, however, firmly rejected LEC

claims and refused to reduce the level of relevant cost detail required. Alert to the danger of

potential cost-shifting under price caps. the Commission found thatuudcsirablc state-iut~rstt\le

cost-shifting would be more difficult to detect if the data were morc highly aggregated?J The

Commission also found that "deletion from ARMIS of all category-level data would remove

much of what is useful. and would considerably reduce the Commission's ability to monitor LEC

performance in a meaningful way.,,24 The elimination ofthe sharing requirement does ~ot

diminish the Commission's findings that the Cost Assignment Rules are necessary for the

Commission to monitor price cap performance and to preclude cost misallocation.

More recently, the Commission used cost data to uncover and help remedy price cap

performance issues in the CALLS Order.25 In the CALLS Order, which established the price

indices to which AT&T is subject today, the Commission conducted an explicit review of carrier

costs to determine the appropriate rate for various ILEC access services. The pricing reductions

the Commission approved were targeted only at those price cap baskets with excessive rates of

return, which were calculated using the very same cost assignment data the Order eliminated.~6

The Commission's departure from this approach has not been rationally explained.

221d.
23 Id. at <j[ 377.
24 1d. at <j[ 378. "ARMIS'; is the Commission's Automated Reporting Management Information
~~ :
2 Access Charge Reform; Price Cap Peiformance Reviewfor Local Exchange Carriers; Low
Volume Long Distance Users; Federal-State Joint Board OIl Universal Service, Sixth Report and
Order, 15 FCC Red 12962 (2000) (CALLS Order).
26 See id. at <j[ 171. The I:'CC targeted price reductions toward the baskets with the highest levels
of rates of return. The effect was to reset the price cap index for those baskets at levels that were
closer to the costs attribl!ted to the services in the basket. This could only have been achieved by
relying on the cost and revenue information ILECs maintain pursuant to the Part 69lrUles and
related ARMIS reports. See id. n. 376 ("Based on the 1999 ARMIS data, Commiss~on staff

8



3. The Commission Needs the Cost, Assi~nment Rules to Recalibratc the
]Jrice Cap ReJdme and Evaluate Other Re~ulatoryReforms Goin~
Forward.

The Commission is simply wl'Ong in finding lhal a vague fUlure compliance plan is

sufficient to find thut AT&T met the Section 10 forbearance standard. The Commission's

ongoing obligation to monitor the price cap system and to ensure it yields just and reasonable

and not unduly discriminatory results renders the Commission's need for the Cost Assignment

Rules today and into the future certain, not speculative. In fact, price caps are woefully overdue

for recalibralion. Price caps have not been adjusted since the CALLS Order and are generating

rates that far exceed the "zone of reasonableness.,,27 Since CALLS expired three years ago, the

Commission was supposed to reexamine its price cap plan, a process which the Commission has

started, but not yet completed. Recalibration will require the Commission to determine what

price indices yield reasonable earning levels in the current market. Cost assignment data will

help the Commission pinpoint exactly where adjustments are needed as it did in the CALLS

Order and help benchmark and calculate reasonable price cap levels.28

The Cost Assignment Rules also are necessary to evaluate any price cap changes AT&T

may seek based on exog~nous costS.29 The Order's only statement addressing this argument is

that "AT&T concedes t~:at 'should AT&T's forbearance petitions be granted, it will no longer

calculated approximate rates of return of 85 percent for the traffic sensitive basket, 20 percent for
the trunking basket, and 15 percent for the common line basket."). .
27 See LEC Price Cap Order at <J( 3. ,
28 The Commission has iong recognized that uniform cost assignment data reporting allows for
useful comparisons to monitor LEC performance and decreases the costs associated with
investigating challenged conduct directly. See, e.g., Ameritech Corp., Transferor, and SBC
Communications, Inc., Transferee, For Consent to Transfer Control, 14 FCC Rcd 14712, <J(<JI 133­
4 (1999) (Ameritech/SBC Order). The Commission failed to address its departure from this and
other precedents. .
29 Exogenous costs are generally costs ari incumbent local exchange carrier ("~LEC") incurs due
to administrative, legislative, or judicial action beyond an ILEC's control.
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huve uny husis for seeking exogenous relief for investment reallocation ... : ••:1Il The

Commission's dismissal of the eKogenous adjustment argument considers only that AT&T

would want to reflect increased costs in its price caps. The Commission's unalysis errs,'

however, because it ignores that there may be exogenous cost changes that would reflect

decreased costs in AT&T's price caps. Were that to occur. the lack of data would effectively

prevent third parties fronl petitioning the Commission to adopt exogenous cost reductions to

price caps.

Furthermore, under the price cap rules. there are exogenous changes for modifications

made to both the Separations Manual and the split between regulated and non-regulated costs '

(which states now could require). which would constitute exogenous changes. These are two

aspects of the very Cost Assignment Rules that the Commission has waived for AT&T that could
,

produce upward or downward adjustments to price caps. Without these rules remaining in place,

AT&T, the Commission, nor third parties could properly compute such exogenous changes.

In addition to price cap recalibration, the Commission and third parties currently are

relying on the Cost Assignment Rules in other rate-related contexts. For example, the

Commission and interested stakeholders depend on cost assignment data to evaluate whether the

Commission should re-impose price cap regulation on ILEC special access services subject to

Phase II pricing flexibility. In the Notice of Proposed Rulemaking in WC Docket No. 05-25, the

Commission used cost assignment data to examine "the relationship between demand gliOwth l;lnd

growth in expenses and i,nvestment" to determine if ILEes had achieved economies of scope and

scale that warrant examination of special access rates.3l The Order, however, eliminates the

very tools necessary to determine whether price cap'levels are set too high for special acceSs

30 Order at n. 71 (citing AT&T Reply at 11).
31 Special Access NPRMat lJI29.
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scrvices. Without thc Cost Assignmcnt Rulcs, the Commission and othcr intcrested pnrtics will

lose the ability to calculate ILEC special access ratcs of rcturn, which provide evidence that

exorbitant special access rales are unjusl, unreasonable and unduly discriminalory and lilat

insufficient competition actually exists to justify Phase II regulatory llexibiIity':12 Consequently,

given that. as the Govemment Accounlability Office confirmed, competitive ahernatives for

special access are practically nonexistent to discipline excessive special access rates, AT&T will

have carte blanche ability to raise rates and exercise its market dominance unchecked.:'I~

Moreover, jurisdictional separations and intercarrier compensation reform efforts require

the continued availability of cost assignment data. Currently, the Commission is considering

extensive reform of the Part 36 jurisdictional separations rules, a component of the Cost
,,

Assignment Rules, which allocate costs between state and federal jurisdictions. In 2006, the

Commission extended the jurisdictional separations freeze and issued a further notice of

proposed rulemaking to consider additional reform of the jurisdictional separations process.:'I4

The Wireline Competition Bureau ("WCB") Staff Report has recommended that any Part 36

changes be instituted in the context of the Separations Freeze FNPRM proceeding and noted that,

"WCB staff concludes that Part 36 remains necessary in the public interest . ...,,:'15 In addition,

the Commission's comprehensive review and reform of the intercarrier compensation framework

32 Based on ARMIS data, in 2007, the two largest BOCs - AT&T and Verizon - achieved rates
ofretum of 137.6% and'62.0%, respectively.
33 Government Accountability Office ("GAO") Report to the Chainnan; Committee on
Government Refonn, House of Representatives, "FCC Needs to Improve Its Ability to Monitor
and Determine the Extent ofCompetition in Dedicated Access Services," November 2006 at 19.
34 Jurisdictional Separations and Referral to the Federal-State Joint Board, Order and Further
Notice of Proposed Rulemaking, CC Docket No. 80-286,21 FCC Rcd 5516 (2006) (Separations
Freeze FNPRM).
35 Federal Communications Commission 2006 Biennial Regulatory Review, Wireline
Competition Bureau StaffReport; WC Docket No. 06-157, at 18 (reI. Feb. 14, 2007) (WCB Staff
Report).
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also requires cost assignment data to ensure that uny new regimc promotes a competitive

telecommunicatiomi markct:1C
) In fact, proponents of the Missoula Plan relied heavily on

separations and other cost assignment data to support their proposal.37 Moreover. state:

regulators use cost assignment data extensively for a wide variety of state regulatory oversight

functions, as thoroughly documented in the record of this proceeding. Accordingly, the~

Commission erred in failing to recognize that in the absence of competition, there is a c~rrent,

I

vital need for the Cost Assignment Rules to discipline AT&T's market power and help ~nsure

that its rates are just, reasonable and not unduly discriminatory.

B. Forbearance from the Cost Assignment Rules is Inconsistent with the Section
272 Sunset Order. !

The Order is flatly inconsistent with the Section 272 Sunset Order. Without explaining

its complete reversal of course, the Commission surprisingly concluded that eliminating the Cost
I
:

Assignment Rules did not conflict with the requirements of the Section 272 Sunset Order. The

Commission's finding defies logic and is arbitrary and capricious because it does notj~stify its

change in policy adopted less than one year later.

36 2000 Biennial Regulatory Regime - Comprehensive Review ofthe Accounting Requirements
and ARMIS Reporting Requirements for Incumbent Local Exchange Carriers: Phase II,
Amendments to the Uniform System ofAccounts for Interconnection; Jurisdictional Separations
Reform and Referral to the Federal-State Joint Board; Local Competition and Broadband
Rulemaking, Report and Order in CC Docket Nos. 00-199, 97-212, and 80-286; Further Notic,e
of Proposed Rulemaking in CC Docket Nos. 00-199, 99-301, 80-286,16 FCC Red 19913,
19967-68, emr 148-149 (2001) (Phase 11 Report and Order) ("The Commission's ability to
monitor and evaluate local transport access rates would be greatly hindered if it could not
identify and track local transport costs separately from switched access costs."). :
37 See Missoula lntercarrier Compensation Plan at 107, attached to Letter from Tony Clark,
North Dakota PSC Commissioner and Chair, NARUC Committee on Telecommunications; Ray
Baum, Oregon PUC Commissioner and Chair, NARUC Task Force on Intercarrier
Compensation; and Larry Landis, Indiana URC Commissioner and Vice-Chair, NARUC Task
Force on Intercarrier Compensation, to Hon. Kevin J. Martin, Chairman, FCC, CC Dooket Nq.
01-92 (filed July 24, 2006).
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In the Sect;ml 272 SIIII.'Iet On/a, the Commission reaffirmed that etlch of the aoes

possess "Ielxclusionary markct power within its respective regions by reason of its control over

... bottleneck access fucilities."JK While the Commission eliminated the separate subsidiary

requircment for in-region, long distance service, it created a ncw framework to protect

consumers and competition from BOC exclusionary market power.:1\) The new framework

consists of: (1) continued application of pre-cxisting requirements; and (2) additional ,

requirements. The pre-existing requirements expressly include "the Commission's accounting

and cost allocation rules and related reporting requirements ..." (i.e.• the Cost Assignment

Rules).4o In particular, the Commission found that "the continued treatment of the costs of, and

revenues from, the direct provision of in-region, long distance services as non-regulated for

accounting purposes will 'provide an important protection against improper cost shifting by the

aocs and their independent LEC affiliates.',41 The Commission added that "rtjhis accounting

treatment also will address concerns of continued compliance with Section 254(k) of the Act.

and will lessen the chance that costs associated with such services are inadvertently assigned to a

local exchange or exchange access category:·42

1. Forbearance Eviscerates the New Nonstructural Safeguard
Framework the Commission Established Under the Section 272
S""nset Order.

The Section 272 Sunset Order expressly identifies the Cost Assignment Rules as an

iritegral part of the new framework designed to protect consumers and competition from

unlawful cost-shifting and anticompetitive pricing emanating from aGC exclusionary market

38 Section 272 Sunset Order at '][ 64.
39 See id. at errerr 84-5.
40 Id. at err 90.
41 [d. at en 94.
421d.
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powcr over local bottleneck access facilities.43 The Order. however, fails to acknowledge that

removing the Cost Assignment Rules essentially guts the new nonstructuru[ safeguard

framework and providc~ litllc analysis to justify its action. The only mtionule the Order offers is

that the Secthm 272 Sunset Order was '"a rulcmaking of general applicability" and "I t Ihat

rulemaking does not preclude us from granting forbearance to AT&T, and indeed, we conclude

that section 10 compels us to modify the framework where, as here, the three prong statutory

standard for forbearance is satisfied for AT&T.,,44 The Order neither cites any evidence nor

provides any legal analysis demonstrating that AT&T no longer holds exclusionary market

power thus warranting a change in the new Section 272 Sunset Order framework. If the Cost
,

Assignment Rules are an essential component of this new framework designed to protect

consumers and competition from unlawful misallocation and anticompetitive pricing. and market

conditions have not changed, then Section 10 actually compels the Commission to deny, not

grant, forbearance. Before it can grant AT&T forbearance, the Commission must either explain

why the Cost Assignment Rules are not in fact "essential" to protect consumers and competition,

as it found merely nine months ago in the Section 272 Sunset Order, or it must explain how

market conditions have changed for AT&T in those same nine months sufficiently to justify its

disparate treatment. Since the Commission has done neither of these things - and based on the

record before it cannot - the Commission must reconsider and deny AT&T forbearance.

The Order's analysis also ignores the AT&TInterexchange Forbearance Order, which

applies specifically to AT&T and, in fact, was released the very same day as the Section 272

43 Overall, the Commission found that this new nonstructural safeguard framework "provide[d]
substantial protection against anticompetitive discrimination and improper cost shifting by the
BOCs ..." and "address[ed] concerns regarding the incentives and ability of the BOCs and BOC
independent incumbent LEe affiliates to use their pricing of access services, including special
acce$s services, to impede competition ...." Id. at lJffi 85. 105.
44 Order at lJf 21.. .
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SUI/set Order.45 In the AT&.T JllIerexcllll1l~e Forbearal/ce Order. "the Commission found that

targeted sufcguards and other continuing legal requirements relied upon in the Section 272

SUJlset Order are needed to protect against the possible e~ercise of market power by AT&T and

the other BOCS,',4Cl Indeed, the Commission found that, "granting AT&T relief from dominant

can'ier regulation d([l'erelllfrom or in addition to, that granted in the Section 272 SunserOrder

would be inconsistelll with the public interest under section 10(a)(3).47 Removing the Cost

Assignment Rules from the new framework. however. does grant AT&T relief different from

and in addition to what it granted AT&T in the Sectioll 272 Sunset Order and therefore is

inconsistent with the public interest. Since the Commission has not explained this reversal of its

previous decision. Section 10 and the APA require it to reconsider and reject forbearanoe.

2. Unlike the Cost Assignment Rules, the Imputation Requirement Fails
to Identify or Prevent Excessive Rates.

The Commission seems to try to provide reassurance by pointing out that AT&T must

continue to comply with the imputation requirement under Section 273(e)(3) of the Act. The

imputation requirement was included as one of the "additional requirements" in the Section 272

Sunset Order nonstructural safeguard framework. The Commission claims that it cannot justify

maintaining overbroad Cost Assignment Rules when a more focused approach will ensure that

AT&T satisfies the regulatory goals of Section 273(e)(3)~48

The imputation requirement, however, is no substitute for the Cost Assignment Rules.

The imputation requirement only prohibits AT&T from charging itself less than it charges any

other carrier to whom it sells access. While this may help diminish AT&T's opportunity to

45 AT&T Interexchange Forbearance Order at CJIIJf.l, 6-7.
46 /d. at n. 28.
471d. at CJI 7 (emphasis added).
48 Order at lJI 28.
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engage in price squeeze conduct (where AT&T's retail price to end users is less than th~ access

charge it imposes on its competitors). it does nothing to demonstrate that prices are set at lawful
i

levels. The Cost Assignment Rules. not the imputation requirement, arc an importalll tool for

determining whether existing access rates produce unreasonably high retums. Accordingly, the

requirement that AT&T file a description of its imputation methodology in its compliance plan is

no substitute for the protections that the Cost Assignment Rules afford.

In sum, there is IlO evidence in the record to dispute the Commission's original finding

that AT&T still holds exclusionary market power over bottleneck access facilities, and the

Order's forbearance conditions are too vague for the Commission to determine that the modified

Section 272 Sunset Order framework will provide sufficient protection against cost

misallocation, excessive rates and anticompetitive pricing. In light of the foregoing, the

Commi~sion's grant of fprbearance in this case is arbitrary and capricious and contrary to the

requirements of Section .10.
,

C. Forbearance Jeopardizes the Commission's Ability to Ensure AT&r's
Compliance with Section 254(k).

The Commission should also reconsider the Order's finding that the Commission did not

need the affiliate transactions rules (part of the Cost Assignment Rules) to ensure that AT&T
,

complies with Section 254(k) of the Act,49 Section 254(k) provides that, "[a]

telecommunications carrier may not use services that are not competitive to subsidize services

that are subject to competition.,,50 The Commission reasoned that the affiliate transactions rules

are no longer necessary given that AT&T remains subject to Section 254(k) and must now: (l)

file an annual certification that it will comply with its obligations under Section 254(k); and (2)

491d. at 11 30.
50 47 U.S.C. § 254(k).
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Illuintain and provide ~my requested cost accounting information necessary to prove suc~

cOlTIpliance.s' The Order erred bcc~\Use its only rationale for sweeping away the affiliate

transactions rules is lhul AT&T has :-;ati:-;fied the forbearance te:-;l, but it provideI' no facls or legal

analysis indicating exactly how.

The affiliate transactions lules playa crucial role in ensuring BOC compliance with

Section 254(k). The Commission has long recognized that BOCs, including those regulated

under price caps like AT&T, have a powerful incentive to cross-subsidize unlawfully.52 Most

recently, in the Section 272 SlIJl.'~et Order, the Commission recognized that the

"continued treatment of the costs of, and revenues from, the direct provision of in­
region, long distance services as nonregulated for accounting purposes will
provide an important protection against improper cost shifting by the BOCs and :
their independent LEC affiliates. This accounting treatment also will address
concerns of continued compliance with section 254(k) of the Act, and will lessen
the chance that costs associated with such services are inadvertently assigned to a

5~ ,
local exchange or exchange access category." .

As discussed above, the AT&T Interexchange Forbearance Order aptly demonstrates that the

Commission found the critical need for the Cost Assignment Rules as applied to price cap

carriers, including AT&T, remains undiminished. The Order, however, fails to explailJ. its

complete reversal from this recent past decision.

51 Order at ~[30.
52 See Implementation ofthe Non-Accounting Safeguards ofSections 271 and 272 o/the
Communications Act of1934, as amended, 11 FCC Red 21905, ~ 10 (1996) (Non-Accounting
Safeguards Order) ("If a BOC is regulated under ... a price caps scheme that adjusts the X­
factor periodically based on changes in industry productivity ... it may have an incentive to
allocate improperly to its regulated core business costs that would be properly attributable to its
competitive ventures."). BOCs have long engaged in this kind of conduct. For example,
NYNEX entered into a consent decree with the Commission in 1990 arising out of a
Commission investigation into NYNEX's misallocation of costs to its regulated rate base. See,
New York Tel. & Tel. Co., Consent Decree, 5 FCC Rcd 5892 (1990), affirmed New York State
Dep't ofLaw v. FCC, 984 F.2d 1209 (D.C. Cir. 1993). Pursuant to that consent decree, NYNEX
was required, among other thirigs, to reduce its interstate rate base by $35.5 million, the amount
~.(' which it had padded its rate base to reduce its rate of return.
5. Section 272 Sunset Order at !JI 94.
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Givcn the vital importancc of the Cost Assignmcnt Rules to help prcclude unlawful

Section 254(k) cross-subsidization, a cel1ification and a vague compliance condition arc

insufficient to safeguard consumers and lhe puhlic interest. Whilc it is truc that smallcl".carricrs

may file an annual certification under Section 64.905(c) of the Commission's Rules, AT&T is in

u different position altogether.54 The ca1'l'icrs subject to Section 64.905(c) arc nowhere ileal' us

large as AT&T is in terms of sheer size und geographical coverage, and thus it is reason~ble t~at

AT&T's regulatory compliance burden would be larger. ss In addition, smaller carriers do not

pose the same level of threat as AT&T to inflict great ill'eparable harm to consumers and to the

market as a whole. A mere certification, therefore, is not an appropriate means to assure

AT&T's compliance.

Moreover, the Order finds that the affiliate transactions rules are unnecessary to help

prevent unlawful cross-subsidies under Section 254(k), yet in the same breath requires AT&T to

"maintain and provide any requested cost accounting information necessary to prove such

compliance" [with Section 254(k)].56 Again, it appears that the Commission is trying to finesse

its need for the same type of data that it required AT&T to maintain and provide under the Cost

Assignment Rules. Since the Commission 'itself acknowledges that it still needs this informadon

to ensure AT&T's compliance with Section 254(k) to protect consumers and the public ,interest,

it could not find that forbearance was appropriate under Section 10.

54 47 C.F.R. § 64.905(c).
55 See In the Matter of2000 Biennial Regulatory Review ~- Comprehensive Review ofthe
Accounting Requiremenis and ARMIS Reporting Requirements for Incumbent Local Exchange
Carriers: Phase 2; Amendments to the Uniform System ofAccounts for Interconnection;
Jurisdictional Separations Reform and Referral to the Federal-State Joint Board; Local
Competition and Broadband Reporting, CC Docket No. 00-199, et aI., 16 FCC Rcd 19911
(2001), ~[lJ.191-2 (explaining that "mid-sized carriers have more limited resources than the larger
companies and the cost of regulatory compliance may disproportionately impact these carriers").
56 Order at en 30.
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III. THI~ COMMISSION CANNOT RI~LY ON THlt COMPLIANCJ4: I)LAN TO
SUBSTITUTI~FOR 'rUE COST ASSIGNMI;:NT RULJi:S.

The Commission granted AT&T forhearancc from the Cost Assignment Rules only on

the condition that AT&T files and receives approval of a compliance plan.57 AT&T's

compliance plan must include: a description of how AT&T will continue to fulfill its statutory'
,

and regulatory obligations, including those under sections 272(3)(3) and 254(k) of the Act, and
,

the conditions of the Order; proposed procedures to ensure such compliance~ a description of

AT&T's imputation methodology; AT&T's first annual Section 254(k) compliance certification;

a proposal for how it will maintain its accounting procedures and data in a manner that will allow

it to provide useable information on a timely basis if requested by the Commission; and an

explanation of the transition process.5ll The Commission essentially is attempting to obtain cost

assignment data through 'an AT&T-designed compliance plan. Unlike the Cost Assignment

Rules, however, the AT&T plan may fail to ensure just and reasonable rates, protect consumers

and safeguard the public interest. If the Commission needs cost assignment data to perform its

regulatory functions, it should deny forbearance, rather than letting AT&T self-regulate 'where its

incentives are to propose an ineffective compliance plan.

A. The Compliance Plan Fail~ to Provide Clear Guidance.

Because the Commission needs cost data, the compliance plan is a poor substitute for the

Cost Assignment Rules because it suffers from several fundamental flaws. For something so

essential to the Commission's statutory oversight functions, the Order provides very little

guidance on the compliance plan's specific form and substance., The Order sweeps away

decades of regulation honed over the years to produce effective measures of cost, which help the

57Id. at <j[ 11 (concludingthat the Section 10 forbearance test is only satisfied to the extent that
AT&T complies with the conditions imposed).
58 Id. at <j[ 31.
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Commission ensure that AT&T's rates arc just and reasonable and thwart AT&T from cnguging

in unlawful cross-subsidization. The Commission. however, supplants its sound regulations with

u vague compliance plan. The description of the plan merely slates thal AT&T should preserve

accounting procedures and data for use in enforcemcl1l and rulemaking proceedings. and should'

include Section 272(e)(3) and 254(k} compliance procedures, an imputation methodology and a

transition plan.59 The Commission fails to provide clear guidance about the type of spe~ific

information it wants, how it should be collected. under what circumstances it will be made

available to the Commission, how it should be revised, and other key pieces of information.

B. At a Minimum, the Commission, Not AT&T, Should Design the Compliance
Plan.

The Commission, not AT&T, should design the compliance plan. By allowing AT&T to

dictate its own regulatory framework, the Commission is improperly relinquishing its regulatory

responsibilities and transferring them to AT&T. Permitting AT&T to set the terms of its own

compliance plan is essentially akin to letting the fox guard the hen house. AT&T's primary

responsibility is to maximize its value for its shareholders, not to protect consumers, promote

competition. and uphold the public interest as the Commission is required to do. AT&T~s

shareholder obligations combined with its exclusionary market power create a dangerously

str0ng incentive to misrepresent the information or provide the information in a way that skews

the results in its favor. If the Commission needs the data in some form, the Commission must .

design the plan itself - as indeed it already had in the very, Cost Assignment Rules for which it

has granted AT&T forbearance -- to ensure that it obtains exactly the information it needs when

it needs it to perform its statutory and regulatory obligations. The stakes are too high and the

resulting harm is too great for AT&T, a carrier wielding exclusionary market power, to regulate

59 Order at lJI 31.
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itself. Furthermore. the Commission erred by failing 10 ex.plain adequately this unusual policy

shift allowing AT&T to self-regulate. The Commission, at a minimum. should reconsider its

decision to allow AT&T to develop its own plan.flll

C. The Compliance 1)lan Approac;h Impedes I)roper Enforcement by Hoth the
Commission and Third Parties.

The compliance plan approach hampers the ability of both the Commission and third

parties to enforce the Communications Act and the Commission's rules effectively. In the

Order, the Commission maintains that its condition requiring AT&T to provide accounting data

at the Commission's request includes requests, "for purposes of an enforcement action ~gainst

AT&T, either a Commission investigation or a complaint proceeding under section 208.,,61 The

Commission emphasizes that "Icjomplaints under section 208 will remain an important:

mechanism for enforcing the provisions of the Act."62 The removal of the Cost Assignment

Rules, however, significantly reduces transparency and thus makes enforcement more difficult.

When the Commission removes regulations designed to prevent harm from occurring on

the front end, it uses enforcement to ensure that, if harm does occur, it is detected, penalized, and

discontinued on the back end. In this case, the Commission is removing the Cost Assignment

Rules, which generate publicly accessible data that deter statutory and regulatory violations and

help easily detect and substantiate violations should ihey occur. If the data that results from the

compliance plan are not pllblicly available, the plan will fail to provide the Commission with

60 See Letter from Thomas Jones and Mia Hayes of Willkie Farr & Gallagher, Attorneys for
Time Warner Telecom Inc., Integra Telecom, Inc., and One Communications Corp.; Ka:l~en

Reidy, Vice President, Regulatory Affairs, COMPTEL; and Anna M. Gomez, Vice President,
Government Affairs, Federal Regulatory, Sprint Nextel Corporation, to Dana Shaffer, Cmief,
Wireline Competition Bureau, WC Docket No. 07-21 (filed May 12,2008) (Compliance, Plan
Letter).
61 Order at Cjf 22.
62 Id.
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I'cul-time information it needs to uncover violutiollS.c,:1 How will the Commission know if there

is a violation warranting an accounting data request if it does not have the accounting data to flag

the violation in the first placc'? Thc Commission needs ongoing access to monitor und ~asily

detcct a violation, not "upon request" access. In addition, even if the Commission asks for and

receives accounting data generated under AT&T's compliance plan, it cannot ensure that the data

are narrowly tailored or objective enough to satisfy the Commission's regulatory purpo~es.

Furthermore, the Commission will lose its ability to benchmark and evaluate the reasonableness

of the data in comparison with past filings and trends and in comparison with similarly-situated

carriers - a cornerstone of its efficient enforcement approach for years.64 The Commiss'ion's

failure to provide sufficient rationale to justify its departure from its traditional approach is

arbitrary and capricious, and therefore the Commission must reconsider its decision and deny

forbearance.

The compliance plan approach also impedes meaningful enforcement by making it mo),"e

difficult for third parties ,~hat believe AT&T is violating Sections 201 or 202 of the Act by

charging unjust and unreasonable rates or engaging in unlawful cross-subsidization to fiae

complaints under Section 208. Complaints are a key enforcement tool for the Commission,

because third parties expand the eyes and ears of the Commission to detect violations. Contrary

to the Commission's belief, however, Section 208 complaints may no longer "continue to be a

63 Petitioners do not believe the Order changed the p\lblic'availability of the accounting data and
procedures, but to the extent it is not made available we seek reconsideration of that aspect as
well pursuant to the arguments above. .
64 See, e.g., Ameritech/SBC Order, en 113 ("Absent the ability to benchmark among major
independent incumbent LEes, this Commission and state regulators would have no choice but to
engage in highly intrusive regl:Ilatory praCiltices. stich ,as investigating the challenged ~onduct

directly and at substantial coSt to make an assessment regarding its feasibility or
reasonableness.").
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viahle option for enforcing the provisions of the Act and the Commission':-; rules" once the

compliance plan replace:-; the Cost Assignment Rules.Cls

Unlike court litigation and administrative trial type hearings. Scction 208 formal

complaints are oftcn resolved solely based on written pleadings. Scction 1.721 of the

Commission's rules requires complaints to include U a complete statement of facts which, if

proven true. would constitute a violation." and proposed findings of fact, conclusions of law, alld

legal analysis relevant to the claims and arguments set forth in the compliant.66 In addition. "all

material facts must be supported ... by relevant affidavits and documentation.',67 The rules

expressly prohibit assertions based on information and belief unless made in good faith and

supported by affidavit.6K In cases where a Section 208 formal complaint is made challenging a

rate under Section 201, the Commission has found that "it is well settled that the complainant

bears the burden of establishing that a challenged rate.is unreasonable.,,69 The scope and method

of discovery in a formal complaint proceeding is limited.7o Therefore. it can be difficult to

obtain information from the alleged violator through discovery, which it cannot obtain from

another source.71 Accordingly, complaints must stand on their own and provide the factual basis

for a decision on the merits. Without such facts, they may be denied.

65 Order at lJ[ 22.
6647 C.F.R. § 1.721(a)(4)-(6).
67 47 C.F.R. § 1.721(a)(5).
68/d. .
69 Sprint Communication~.Co. L.P., v. MOC Communications, Inc., 15 FCC Red 14027, 1[ 5
(2000) ("MGC").
70 See 47 C.F.R. § 1.729.
71 See, e.g., American Message Centers v. FCC, 50 F.3d 35 (1995) (finding that the Commission
did not abuse its discretion by denying AMC's motion to compel discovery to uncover specific:
instances of~c;1iscriminationbecause the Act placed the burden of pleading and docu~entJ,ing a
violation of the Act on AMC.)
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Given that cost ussignmcnt dat~l tlrc pUblicly uvuilablc via ARMIS, third panics call

evaluate them on an ongoing basis and use them us objective evidence of unlawful conduct, such

as price gouging or unlawful cross-subsidi~atioll. to support complaints. If the data resulting

from the compliance plan are not publicly available, third parties will not have access to

information necessary to detect potential violations.72 The resulting information asymmetry,

which the Commission has consistently identified as a matter for concern, would decrease the

chance of disclosure and thus may increase the danger of unlawful rates and anticompetitive

conduct,73 Moreover, completely cutting third parties off from access to cost assignment data

would make it much more difficult for them to lodge such complaints, and even if they do, there

is an increased danger of denial due to lack of sufficient data. Consequently, third parties

directly affected by AT&T's anticompetitive conduct may be silenced, and the CommiSSion

would lose a valuable enforcement device in the process.74 At the same time, the increasing

numbers of statutory and regulatory violations that go undetected increase harm to consumers

and the public interest. The Commission, however, provided no reasoned explanation for this

departure from its policy of transparency.

In sum. replacing the Cost Assignment Rules with an inadequate compliance plan

eliminates both upfront safeguards and effective enforcement. leaving AT&T's dominant market

72 See n. 63.
73 See, e.g., Non-Accounting Safeguards Order at lJ[en 242-3 (recognizing that competitor 'access to
data regarding a BOC's compliance increases the likelihood that potential anticompetitive
conduct can be detected and penalized); Application ofAmeritech Michigan Pursuant to Section
271 o.fthe Communications Act, as amended To Provide In-Region, InterLATA Services,in
Michigan. 12 FCC Rcd 20543, 'If 253 (1997); and Review ofthe Commission's Rules Regarding
the Pricing of Unbundled Network Elements and the Resale ofService by Incumbent Local
Exchange Carriers, -18 FCC Rcd 18945. en 32 (2003).
74 The Commission's adoption of the Compliance Plan Letter proposal requiring AT&T to
continue to make the information publicly available to third parties would allay this concern. See
Compliance Plan Letter at 1-2.
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power to go unchecked. Thcrefore, the Ortler violmcs thc Section 10 and APA standards,

requiring the Commission to reconsider and deny forbearance of the Cost Assignment Rules.

IV. CONCLUSION

The Order's grant offoJ'bcarance is flatly inconsistent with the Section 10 standards.

Furthermore, the Oreier failed to explain adequately the Commission's departure f!'Om past

precedent, was unsupported by record evidence, and failed to address arguments on the record.

Finally, the compliance plan upon which the Oreier relies to justify granting forbearance is vague

and relies too much upon AT&T to craft and file it. The Petitioners therefore respectfully urge

the Commission to reconsider its decision in the Order and deny AT&T's petition for

forbearance from the Cost Assignment Rules.
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