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June 19, 2008

The Honorable Kevin Martin, Chairman
The Honorable Michael Copps, Commissioner
The Honorable Jonathan Adelstein, Commissioner
The Honorable Deborah Tate, Commissioner
The Honorable Robert McDowell, Commissioner

Federal Communications Commission
445 12th St., S.W.
Washington, DC 20554

Re: Inadequacy of Sirius' Proposed 'Open Device' Condition and the Need for an
Effective Condition to Protect Consumers

Dear Mr. Chairman and Commissioners,

I am writing you on behalf of U.S. Electronics.

In considering the proposed merger between Sirius Satellite Radio and XM Satellite
Radio, the Federal Communications Commission must remain committed to the critical
importance of 'open device', a condition central to consumer protection that has been supported
by a host of public interest groups, private companies in the industry and Members of Congress.

A meaningful 'open device' condition will protect consumers and foster innovation by
allowing open and fair competition between independent manufacturers and distributors in the
satellite radio hardware market. 'Open device' conditions historically have lead to innovative
new products, greater choice, lower prices, higher quality and better service.

Unfortunately, the condition included in Sirius' recent submission, while promising to
provide 'open device' access, in fact does not do so. Instead, the Sirius proposal risks having
the effect of creating a monopoly for Sirius and whomever it may favor as a partner, reducing
choice and raising prices for consumers.

Sirius has accepted the principle of providing an 'open device' condition in its June 16,
2008 filing, stating that the "principle of openness will serve to promote competition, protect
consumers, and spur technological innovation." But in practice, the proposed 'open device'
condition submitted by Sirius would constitute a grossly inadequate means of implementing that
principle, and create substantial opportunities for anti-competitive practices and results.

The proposed condition:

Includes a one-year moratorium on allowing open competition, guaranteeing Sirius
and its preferred provider an advantage over any other potential competitor,
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dramatically increasing the cost to any independent manufacturer interested in
entering the market;

Provides no independent enforcement mechanism to ensure fair and open access
to the network;

Allows Sirius to continue to selectively subsidize and market certain devices over
others, effectively denying fair competition; and

Allows Sirius to decide which radio manufacturers are approved, and which are
not, perpetuating the market control that Sirius has today.

This is clear from the language of Sirius' submission, in which it states that under its
proposed condition, the combined company would have the right to "require the licensee and
qualified manufacturer to satisfy technical and quality assurance standards and tests
established by the combined company from time to time and applicable to licensees and
qualified manufacturers." This test amounts to the ability of Sirius to pick and choose among
manufacturers based on whatever standard may be to its liking, without oversight.

To create an 'open device' system in practice, it is imperative that the 'open device'
condition specified in the Commission's final ruling include sufficient protections to ensure that
there will be multiple manufacturers of devices able to provide consumers access to Sirius on
an equal basis. At minimum, the Commission should require Sirius to agree to at least the
following measures as part of any 'open device' condition:

No moratorium on allowing other manufacturers access to the satellite radio
network, but authorization as of the time of any approval of this proposed merger;

• Free consumer access to the satellite radio network through any device of their
choosing, as long as the device does no harm to the network;

Full access for competing manufacturers and distributors to retail and automotive
markets, and unfettered access to all necessary technical requirements,
specification and chipsets;

An independent testing facility, not controlled by the merged company, to certify
company's wishing to enter the market;

An independent monitor to ensure Sirius' compliance with FCC rules and
regulations, inclUding the stipulations of the 'open device' condition; and

Prohibitions on the merged company that ensure it will not:
• Engage in any non-competitive or exclusive agreement relating to the

service;
• Undertake any action relating to the pricing of receivers; or
• Participate or own any company that is involved directly or indirectly in

manufacturing, selling, leasing or distributing receivers.

The importance of independent testing and monitoring as components of the condition
cannot be overstated. Independent testing is a logical condition to discourage anti-competitive
practices under any circumstances. It is especially needed here, as Sirius has a history of not
meeting its regUlatory commitments. The company has previously broken promises to make an
interoperable radio available. Its compliance issues have included improper transmitter
placement and its failure to meet required limits on emissions. In light of this history,



independent oversight is essential to ensure that the Commission's goals are met should this
merger be approved.

Direct limitations on Sirius' ability to engage in anti-competitive practices are also
essential. It is not reasonable to believe that Sirius would treat third parties on an equal basis if
it has economic interests in or a relationship with a particular manufacturer. Sirius' economic
interest as a provider of satellite radio services needs to be decoupled from any economic
interests it may have relating to the equipment receiving its services so that it cannot maintain
anti-competitive advantages and thereby control the market to the detriment of competitors and
consumers alike.

Finally, in light of the extensive Congressional, media, and public concern about this
merger, I urge the Commission to take a considered approach to reviewing the Sirius proposal
to ensure that no approval is given in the absence of sufficient conditions to ensure that Sirius is
providing an 'open device' condition that promotes competition and consumer choice in practice.

Very Truly Yours,

Hon. Donald W. Riegle, Jr.

cc: Michelle Carey, Senior Legal Advisor for Media Issues, Chairman Martin
Rick Chessen, Senior Legal Advisor and Media Advisor, Commissioner Copps
Rudy Brioche, Legal Advisor for Media Issues, Commissioner Adelstein
Amy Blankenship, Legal Advisor, Commissioner Tate
Christina Chou Pauze, Legal Advisor, Media, Commissioner McDowell


