
Mari Iyn Castro
P.O Box 64002
Virginia Beach, VA 23462

June 191°,2008

VIA ELECTRONIC FILING

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

RE: EX PARTE PRESENTATION
Exclusive Service Contracts for the Provision of Video Services in Multiple
Dwelling Units and Other Real Estate Developments, MB Docket No. 07-51
Further Notice of Proposal Rulemaking

Dear Ms. Dortch:

On June 1810, 2008 consumers from the State of Virginia and Florida met with Ms. Nancy

Murphy, Mr. John W. Berresford, Mr. John Norton, Ms. Holly Saurer and M;. Mary Beth

Murphy from the Media Bureau. The purpose of this meeting was to provide consumer feedback

on the business activities ofour telecommunications providers, and how it pertains to MB Docket

No. 07-51.

Specifically, we provided the Media Bureau information regarding the unfair business

practices of our telecommunications providers, their market manipulation and monopolization

tactics, and the clear conflict of interests that exists through the management of contracts that

obtain their services. Additionally, we discussed how bulk billing arrangements have enabled

these providers to continue these practices unabated.

Based on our discussions, consumers from the State of Virginia and Florida are

respectfully asking the commission to prohibit any type of bulk services, bulk billing, exclu ive
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bulk billing and exclusive marketing agreements. It is our belief that these types of agreements

are attempts to bypass current telecommunications and antitrust laws'. Further, these

corporations (MVPD, PCO, DBS or Special Purpose Entities) provide telecommunication

services to a large number of customers using monopolies with prevailing or new service

providers, under unregulated conditions, and with disregard to consumers' rights2

It is our further opinion that bulk services or bulk billing agreements are more

burdensome on consumers than exclusivity clauses alone because bulk billing agreements cover

bulk services that typically includes cable, internet and telephone. These services are also

provided at a premium price under the false pretense of getting a special price or a discount.

Additionally, the creator of the special purpose entity profits from the discount and the customers

end up paying standard market rates or worse'- Bulk Services arrangements are also contrary to

Congressional efforts to advance broadband technology in the United States.

Through the administration of these bulk billing agreements, our telecommunications

providers are able to eliminate competition and limit telecommunication advances for the

communities affected. These providers simply do not have the infrastructure to keep up with

technological advances or deliver comparable market offerings.

The only effective means to improve our arrangements is through open competition

markets with consumer and community protections. Any company, regardless of industry sector,

that provides telecommunications or cable services, should be regulated. No citizen of the United

States of America should have to review hundreds of pages of contracts or spend thousands of

dollars to hire a lawyer to obtain or change telephone, cable or internet services.

, U.S.C § 2, Monopolizing trade a felony; penalty
hnp:llwww.law.comell.edu/uscodeIl5/usc sec 15 00000002··--000·.html
2 47 U.S.C. 151, Communication Act of 1934
hnp:llwww.law.comell.edu/uscode/47/usc sec 47 OOOOOI51·...000·.hlml
J Reply Comments City of Reedsburg Exhibit A Chaner Communication Agreement
htto:llfiallfoss. fcc.gov/prodlecfslrelrieve.cgi?nalive or pdf=pdf&id documenl=6519862759
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Our discussion points were consistent with comments previously tiled in this proceeding.

A summary of topics of discussion were provided to Ms. Nancy Murphy, Mr. John W.

Berresford, Mr. John Norton, Ms. Holly Saurer and Ms. Mary Beth Murphy from the Media

Bureau. A copy has also been provided here as an attachment and should be included in the

record of this proceeding.

Sincerely,

Marilyn Castro

Cc: Dwayne F. Cotti
Brian Beahm
Zuriel Cabrera
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Introduction

 Consumers within the States of Virginia and Florida are currently being provided 

telecommunications services through contractual arrangements that limit competition, prevent 

technology refreshes, have pricing structures that do not represent market trends, and in some 

cases are administered by parties that are in a conflict of interest.  The ability for these contractual 

situations to exist is born from exclusivity clauses coupled with bulk billing arrangements. 

 The following provides information regarding three specific arrangements and argues for 

the implementation of regulations that bans bulk services arrangements. 

 

Summary of Three Contractual Arrangement 

A. Lexington, VA 

By Marilyn Castro 

Currently, we have a Communications Agreement, Instrument Number 20060126000139270 

recorded in the City of Virginia Beach, VA between our Master Homeowner Association and a 

“Special Purpose Entity, Lexington Infrastructure Management (LIM)” enclosure (1). The 

developer owned LIM was created to provide communication services to our community. This 

contract is for a term of up to 75 years. The LIM, in turn, entered into a contract with COX 

Communications for delivery of the actual services.  This contract was placed into effect before 

most homeowners moved in and during the period of declarant control. Additionally, this contract 

binds all homeowners to pay $146.00 per month for Communications Services as part of our 

homeowner’s assessments.   The Master Homeowners Association is currently controlled by the 

developer and Cox Communications is the only provider of services on the property. 

Although, homeowners have the ability to contract directly to other vendors for services, 

due to the bulk services agreements in our HOA managed contract we still are required to pay our 

full $146.00 monthly fee to the master homeowner association. The contract requires each 

homeowner to pay the communication assessments regardless; homeowners intend to use the 
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Basic Services. This contract creates a financial burden to the HOA as the collector for the 

assessments of each unit. Section 4.5 give the right to the LIM to suspend the provision of Basic 

Services to all Homeowners (including those that are current in the homeowner assessments) 

if the Master Homeowner Association pursuant to this agreement are in arrears for more than 

sixty (60) days. 

There are no incentives for other providers to invest in a community locked for 75 years, 

which limits our alternatives. Additionally, all prospective customers are bound to Cox 

Communications, and most families cannot afford or simply would not pay twice for similar 

services.  This raises the question; is the LIM acting as a private cable operator engaged in a bulk 

services contract as the only established cable operator violates antitrust laws?  “A cable operator 

taking “channel service” from a common carrier, without having ownership of the transmission 

facilities, is none the less a cable operator.”1  

There are other newly built communities in our area that have the same type of 

agreement; some using COX Communications or Charter Communications and in contract with a 

created “Special Purpose Entity”. Instrument number 20071004001351240 recorded in the City 

of Virginia Beach, VA reflect a new community of 334 units not yet 10% built, with a 

communication agreement in place. 

Under these bulk services contracts the goals of the Virginia Telecommunication Bill of 

Rights could never be attained2. Customers will never be able to chose among providers or have a 

clear and understandable bill.  The Cable Television Consumer Protection and Competition Act 

of 1992 Sec 14, details that cable billing should be itemized.3

We have never received an itemized cable or phone bill from our association. Even when 

Cox sends us a bill every month it contains telephone charges set to $0.00 and only outlines 

                                                 
1 From case No.98-50874 Us Court of Appeals for the Fifth Circuit City of Austin V. Southwestern Bell 
Video Services, INC., http://www.millervaneaton.com/briefs_memos/austin_brief.html
2 Virginia State Corporation Commission Bill of rights, http://www.scc.virginia.gov/puc/bor.aspx  
3 Cable Television Consumer Protection and Competition Act of 1992 Sec 14, 
http://www.caltelassn.com/Reports06/CommLaw/CableTVConsumerProtectionAct1992.pdf  
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additional fees for services that are not included in the established contract. This is in direct 

contradiction to the Cable Television Consumer Protection and Competition Act of 1992 Sec 14 

and the Virginia Telecommunications Bill of Rights.   

As a paying customer, we don’t know the itemized value of telephone, internet or cable.  

We also don’t know how much the special purpose entity gets paid. Section 5.2 (e) of the 

communication agreement explain the relationship between the developer and the LIM. 

Lim Affiliation with Developer “The association acknowledges that LIM is an affiliate of 

Sandler at Brenneman Farm, L.L.C., the developer of the Development, and that LIM 

will receive compensation from the Association for its performance under this Agreement 

through the charges to the Association for the Basic Services.” 

 We have requested a copy of the contract between LIM and Cox Communication. Although, 

homeowners are third party to this agreement, the request for contract information was denied.  

We have no information on the level of service and contract clauses that control the services that 

we pay every month. 

The way these contracts are placed take advantage of consumers.  In our case, critical 

documents on the disclosure were improperly referenced and contract procedures were not 

followed. These agreements are one sided and the developer is using their upper hand to tie 

owners to a roughly perpetual agreement. The developer as the declarant of the Homeowners 

Associated has the fiduciary duty to protect the owner’s interest. Further concerns addressed to 

the developer, homeowner association and COX remains mostly unanswered.   

Looking for answers, we requested an investigation by the Virginia State Corporation 

Commission (SCC) enclosure (2).  When the developer and COX were faced with billing 

questions based on the Cable Television Consumer Protection and Competition Act and Virginia 

Bill of Rights, Cox Communications and the developer’s attorneys drafted a totally unrelated 

response avoiding the issue, and claiming that the developer properly effected and disclosed the 

contract. The procedure to effect the “Agreement to Obtain Communication Services” as 

explained by the developer’s attorney, Ms. Carol Hahn Esq. in a Cox Communications Letter, 
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mentioned that the “Communications Service Agreement” was received as part of the disclosure 

package.  The “Communication Agreement” was not enclosed in the disclosure package for many 

homeowners.  We had to go to the Virginia Beach City Court, clerk office to get a copy of this 

agreement. 

On the issue of disclosure, clause (m) of the Non Binding Reservation Agreement To 

Become a Binding Purchase Agreement referenced a contract Titled “Agreement To Obtain 

Communication Services” with Instrument Number 20060126000139260.   Instrument Number 

20060126000139260 is not the “Agreement to Obtain Communication Services” but rather the 

“Declaration of Protective Covenants and Restrictions”.  Instrument Number 

20060126000139260 references a “Communications Service Agreement”.  However, there are no 

instrument numbers attached to this reference.  Since the contract was not properly referenced, it 

was not disclosed.  

Further, Ms. Hahn mentions that each homeowner signed a Homeowners Agreement 

enclosure (3).  We have asked the closing agent for a signed copy of the Homeowners Agreement 

and nobody can find it. Equity Title, a developer own company, conducted the closing on our 

property and informed us that the developer doesn’t have the signed Homeowners Agreement.  

The developer has ignored all ours requests, and continues to enforce this contract.  

At the time, our only choice is to seek resolution within our court system.  However, we 

tried to hire an attorney who delivered an estimate of $50,000.00 to get out of a contract that we 

didn’t signed or agreed to in the first place.  Even if the community of pooled its resources, we 

would not be able to obtain legal assistance nor afford a lengthy and costly court litigation. 

We had asked the Commonwealth of Virginia for assistance. However, the State Attorney 

didn’t provide an opinion on these practices enclosure (4), requested a Congressional Inquiry 

enclosure (5) and the State Corporation Commission informed us that the FCC will be making a 

decision in relation to bulk services.  Therefore, our only recourse is the Federal 

Telecommunication Commission, and its current considerations to outlaw bulk services 
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arrangements.  We expect that when the FCC ruling is finalized, to cover MVPD, PCO, DBS and 

developers created companies, it would nullify contracts between homeowners associations and 

providers on behalf of homeowners, thus enabling us to seek competitive services.  

An article from Broadband Properties Title “Master Communications Easement in the 

Fiber Age” and “Public Rights-of-Way and Marketing Exclusivity” explains the complexity of 

the legal arrangements to create “wire communities” and is similar to what the developer placed 

in my community4 enclosure (6).  It explains how the developer maintains control, increases 

profit, and avoids as many laws and regulations as possible.  It also states how to lock-out or 

make it unattractive for other competitive service providers to deliver services within these 

communities. This document shows clear intent to limit competition.  Coupled with faulty 

disclosure and contract procedures, the consumer stands no chance against these practices.   

 

B. Broadlands, VA 

By Dwayne Cotti 

Van Metre Homes negotiated a 65 Year exclusive telecommunications contract with a 

company, known as OpenBand of Virginia, LLC, to provide basic TV, telephone and Internet 

Services. Van Metre co-founded OpenBand of Virginia, LLC with M. C. Dean on behalf of the 

future residents of Southern Walk.  Van Metre created the Southern Walk Homeowners 

Association as a mechanism to collect the mandatory monthly assessment from Southern Walk 

homeowners.  In addition, Van Metre controls the only governing entity, which is the Southern 

Walk Home Owners Association.  The sole purpose of this association is to enforce the “HOA” 

contract and the mandatory monthly assessment from Southern Walk homeowners as well as 

approving price increases at their sole discretion.  In doing so, Van Metre created an unfair 

business practice and a telecommunications monopoly for Southern Walk homeowners.  In 

                                                 
4 Broadband Properties Article “Master Communications Easement” 
http://www.broadbandproperties.com/2006issues/feb06issues/Hardin%20-%20The%20Law.pdf  
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addition, Van Metre refuses to address contractual flaws as identified by Southern Walk 

homeowners. 

At the onset of the development of the Southern Walk Community and before a single 

house was built, Van Metre negotiated with M.C. Dean to create a joint venture call OpenBand.  

Van Metre then subsequently created and incorporated the Southern Walk @ Broadlands 

Homeowners Association, Inc.  In addition M.C. Dean created OpenBand @ Broadlands LLC, 

which then spun of two entities: One called Broadlands Communications and the other called 

OpenBand SPE, II, LLC.  Once these entities were established, the Southern Walk @ Broadlands 

Homeowners Association, Inc. established a contract with one of these OpenBand entities to 

provide exclusive telecommunications services (TV, Telephone, Internet) to the Southern Walk 

community through the collection of HOA monthly payments.  The contract established and 

agreed upon on behalf of Southern Walk residents was done so prior to the onset of construction.  

In addition, the SWHOA contracted to Armstrong Management to manage the collection of dues 

from HOA residents. 

These actions created the means by which Van Metre and M. C. Dean could prevent competition 

within Southern Walk and establish a mechanism by which they can control pricing as well as 

profit from revenues obtained through resident HOA payments. 

These are the resident’s concerns regarding this situation: 

1. The contract established between Southern Walk @ Broadlands has a minimum term of 

25 years and a maximum term of 65 years with no option to opt out.  OpenBand has 

exclusive rights within the Southern Walk community – furthermore 239 (out of 933) 

Southern Walk homeowners have DirecTV/Dish Network as their primary TV provider – 

however they are required to pay the mandatory SW HOA fee. 

2. New home buyers are required to agree to these terms or they would not be allowed to 

purchase a home within the community. (Some original purchasers did not have contract 
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terms disclosed.  Additionally, Van Metre did not start fully disclosing any terms until 

2007 after 90% of the community had been built-out) 

3. Purchasers of resale homes are not asked to sign any documents to agree to these terms 

yet it is implied that the terms are inherited during the resale home purchase, which is a 

contradiction to the SWHOA articles of incorporation. 

4. Van Metre holds the majority seats on the Southern Walk HOA Board of directors. 

5. Current board membership is set at three Van Metre members and two resident members. 

6. In June of 2006 and December of 2006, each resident member positions become vacant. 

(These seats have since been filled by two residents.  However, Van Metre filled the 

seats through a selection process, not by a community vote) 

7. By the SWHOA bylaws these positions were to be filled during the first available board 

meeting or a special meeting is to be called to fill these positions.  These replacements 

would act in these positions until a full community vote can be held in May of 2007. 

8. In November of 2006 a nomination for a resident member was brought to Van Metre’s 

attention. Van Metre subsequently rejected that nomination with no explanation. 

9. Van Metre cancelled and postponed meetings to prevent this action 

10. Pricing for OpenBand services are derived through a comparative analysis of local 

competitors and set to be “10%” lower than the average prices the competitors set for 

similar services. 

11. The SWHOA board/Van Metre is the sole entity that can approve or disapprove the 

inclusion of additional competitive pricing in their annual evaluations. 

12. Denise Harrover, the VP of the SWHOA Boards and a Van Metre executive, resists 

adding competitor pricing that could potentially bring pricing down 
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13. SWHOA residents have identified several areas where the comparative analysis of 

pricing is inaccurate and flawed. 

a. TV Pricing was compared with no regard to the number of channels being 

provided and the existence of an SLA. (Openband provided less channels than 

competitors and does not provide an SLA) 

b. Internet pricing is based on a comparison of Openband’s Intranet connection 

speed to competitor Internet throughput speeds. (again no SLA, whereas 

competitors provide one) 

14. Armstrong Management collects information from OpenBand to include within the 

annual budget for the SWHOA. 

15. The SWHOA/Van Metre approves or disapproves this budget which in turn means they 

approve or disapprove OpenBand’s pricing. 

16. The collection of HOA payments by Armstrong has generated an excess of $160,000 in 

revenue. 

17. Through operating agreements, Van Metre is paid 8% of the revenues collected by 

Armstrong management and paid to OpenBand through mandatory SWHOA dues. 

Reference Page 36, Section 5.1 of the operating agreement provided as exhibit (A). 

18. Through these same operating agreements, Van Metre is also paid 12% of the revenues 

generated by resident payments for premium services paid directly to OpenBand. 

Reference Page 36, Section 5.1 of the operating agreement provided as exhibit A. 

Speaking on pricing, one example submitted to the commission from a Broadlands resident is 

provided here: 

It is stated that customers of OpenBand are protected by the Contract between OpenBand 

and the HOA from high rates and unreasonable price increases. In fact the contract does state that 
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the price paid for any service shall be 10% below the cost of comparable service providers in 

Loudoun County and that our average price paid has only increase 1.1% per year since 2002. Said 

a different way, OpenBand's rates have increased 5+ percent over the last 5 years when the trend 

in industry has been a reduction of costs over the same period of time. 

It is stated that a competitive analysis is done of the prices of other services providers 

for comparable services and that the documentation is provided to the HOA. What isn't stated 

is that the comparison is NOT up for discussion and that the governing body that would 

approve/reject such analysis (Southern Walk HOA) is controlled by the developer who also 

happens to have a business relationship with OpenBand.  It also does not compare "bundled" 

services provided by these service providers.  As everyone knows you are going to pay more 

for "al la carte" service selections versus bundled services - therefore their comparable price 

analysis is already overpriced to begin with. It also does not include satellite networks which 

have clearly been the driver putting downward pressure on the cable industry over the years. 

Mr. Brecher also states that we, as residents, are pointing to short-term or 

promotional pricing in making the argument we are paying too much.  First, I would argue that 

short-term/promotional pricing should be included since if I chose to leave another provider (e.g. 

DirecTV) after the promotional pricing was up, that provider would in all likelihood grant me 

continued promotional pricing and in some cases make the deal even better.  Second, I did an 

analysis of my bill specifically where I used the Post-Promotional pricing costs for the 

competitors.  As you can see below I am clearly paying more that the 10% below comparable that 

I was promised. 

Pricing Analysis 

Assumes 4 TVs (including cost for boxes), Phone with Unlimited Long Distance in US and 

calling features such as Voicemail, Call Waiting, Caller ID, and Internet. 

OpenBand Price 
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Basic services paid through HOA $149.00 
Additional (boxes and Long Distance Package) $50.00 
Total Monthly $199.00 
 

Bundled Service Comparison 

(All prices are POST promotional pricing) 
Verizon FIOS - Triple Freedom (Regular) $172.00 
Verizon FIOS - Triple Freedom (Bundle Savings) $139.00 
Comcast Triple Play  $177.00 
 

All 3 Services with NO Bundling Savings 

Verizon Phone  $50.00 
DirecTV $83.00 
Verizon FIOS $68.00 
Total All 3 $201.00 

When Comparing OpenBand to the Bundled packages, the cost clearly is above the 

competition, not the stated 10% below guarantee and even using individual pricing for the 3 

services while basically even in cost - it should be 10% below the three. 

In closing, it is our assertion that Van Metre has violated anti-trust laws; Van Metre rejects 

any accountability for the degradation of services provided by OpenBand to Southern Walk 

homeowners.  Van Metre controls the Southern Walk homeowners association as a means to 

increase their profitability and earnings through a guaranteed “kickback” from OpenBand for 

exclusivity within Southern Walk. 

C. Live Oak Preserve, FL 

By Zuriel Cabrera 

Currently, we have a Master Cable Service Agreement between Transeastern Properties 

(Presently, Engle Homes) and Century Communication of FL. As reflected in this contractual 

agreement, service is to be provided to all homes built by Transeastern throughout the State of 

FL. The communities below have the same type of agreement, and also operate under entities 

listed below: 
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Entity Name Entity Number 
CENTURY CORAL LAKES, LLC L03000028813 
CENTURY CYPRESS LANDING, LLC L03000016660 
CENTURY FALCON PARC, LLC L05000032009 
CENTURY FALCON PINES, LLC L06000054500 
CENTURY HAMMOCKS, LLC L05000006057 
CENTURY INDEPENDENCE, LLC L03000028812 
CENTURY JONATHAN'S BAY, LLC L05000006059 
CENTURY JONATHAN'S COVE, LLC L01000019677 
CENTURY KENDALL POINTE, LLC L05000006055 
CENTURY LIVE OAK PRESERVE, LLC L02000034543 
CENTURY OLYMPIA POINTE, LLC L05000006053 
CENTURY SAVANNAH LANDINGS, LLC L05000006458 
CENTURY SAVANNAH PINES, LLC L05000006534 
CENTURY VERSAILLES, LLC L01000019674 
CENTURY VICTORIA GROVE, LLC L01000019676 
CENTURY VICTORIA PINES LANDINGS, LLC L05000006067 
CENTURY VIZCAYA, LLC L05000006050 

 

It is significant to note that Century Communications of FL INC., is also owned by one of 

the Transeastern Developer’s brothers; Arthur Falcone. Mr. Robert Falcone, (developer) is also 

partial owner of Century Communications. This contract set up the Falcone Family with a good 

annuity. His signature can be found on the last pages of each contract as well as registered 

members of each company (http://www.sunbiz.org).  

In our case, Century Communication Live Oak Preserve LLC “CCLOP” was created and 

entered into a contract with the Live Oak Preserve (LOP) Master HOA as referenced by 

paragraph 8 of the Transeastern Properties contract “Community Agreement.” This contract was 

entered during the period of declarant control. I recently obtained, overcoming hurdles 

nonetheless, another contract identifying the three contractual arrangements.  Like others across 

the nation, this contract binds all Live Oak Preserve (LOP) homeowners. The three entities are 

Century Communications of FL Inc, Century Live Oak Preserve LLC and Live Oak Preserve 

Association LLC. The developer owned entity was created to provide communication services to 

our community. This contract is for a term of up to 15 years. Century Live Oak Preserve, LLC, in 

turn, entered into a contract with Century Communications of FL for delivery of Cable, Internet, 

and Alarm Monitoring services. From 2003 to 2004 the developer of Live Oak Preserve was also 
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the owner and operators of the communication service provider, which is currently Century 

Communications of FL, INC. On June 6, 2008, this contract was sold to Bright House Networks. 

For the last three years, Century Communication LLC provided less than adequate 

services. During those years, residents tried several methods to get the services that were 

promised and not rendered to Live Oak Community. One of the attempts was a protest in front of 

their sales office. Please review press articles from the Tampa Tribune dated March 4, 2006, 

“Sky's The Limit For Residents Unhappy With Cable Service MANY ARE OPTING FOR 

SATELLITE DISH;” May 4, 2006, “Cable TV Relief May Be On Way, PROVIDER SEEKS TO 

MAKE CHANGES;” August 8, 2007, “Internet, TV Service Draw Complaints;” “New Tampa 

residents protest over services,” St. Petersburg Times, Dated October 22, 2007..  

http://www.sptimes.com/2007/10/22/Hillsborough/New_Tampa_residents_p.shtml

There are also a myriad of emails from Mr. Bill McKissock, Century Communications Vice 

President/General Manager, addressed to residents of Live Oak Preserve regarding 

service outages, future upgrades and Century’s plan to rectify the problems. Copies of 

these will be provided in a separate packet for your perusal.  

Century Communications contract was placed into effect before most homeowners 

moved in and during the period of declarant control. Additionally, this contract binds all 

homeowners to pay $86.00 per month for Communications services as part of our homeowners’ 

assessments. This fee was increased from $68.00 in 2003. The current builder, Engle Homes, 

assigned several new members to the board of directors to the master homeowners association 

(HOA). The new members of the HOA, agreed to the sale of Century’s contract.   Yet again, this 

business deal demonstrates how Century Communications’ former developer (Transeastern), has 

profited from hard working homeowners. Our new developer Engle Homes subsidiary of TOUSA 

INC, which is in bankruptcy reorganization agreed to the Estoppel Certificate, selling our contract 

to Bright House without the community’s approval or input.  

12 | P a g e  
 

http://www.sptimes.com/2007/10/22/Hillsborough/New_Tampa_residents_p.shtml


Although, homeowners have the ability to contract directly to other vendors for services, 

due to the bulk billing service agreements in our HOA managed contract, we are still required to 

pay our full $86.00 monthly fee to the master homeowner association. The communication 

agreement has a clause of a 5% increase per year for the services provided by the agreement. As 

technology costs typically decrease each year, our contract sees a steady 5% increase. All 

homeowners under this contract are required to pay the communication assessments regardless of 

homeowners’ intent to use the Basic Services. In addition, homeowners pay for the assessment of 

homes that are vacant or on foreclosure. This is particularly detrimental to Live Oak residents 

because out of 985 homes, we have 52 on foreclosure (We are not at full capacity of 1599 

homes). This contract creates a financial burden on the HOA as the primary collector for the 

assessments of each unit and liable by the developer imposed contract to cover all the costs 

related to collection section 3.3 of the agreement. This also reduces the collection expenses of the 

service provider, which in turn, the homeowners’ inherit. In some cases, the HOA pays more than 

the provider who has the facilities and infrastructure to handle the collection.  

There is very little incentive for other providers to invest in a community locked into a 15 

years contract. Additionally, all prospective customers are bound to Century Communications, 

and most families cannot afford or simply would not pay twice for adequate services.  Some 

residents are on a fixed income and this 5% yearly increase stipulated on the contract creates a 

hardship on these families. The aforementioned individuals should have the choice of not having 

to pay for cable/Internet services so they can use those funds for other necessities. 

Due to the growing concerns from homeowners across the State of FL and the growing 

media attention on Century Communication, the company decided to sell their bulk service 

agreements to Comcast, Bright House and other local providers in an attempt to distance itself 

one last time before any ruling might take place. 

Like others across the country, we the homeowners of Live Oak Preserve never receive 

an itemized bill from our association. Even when Century sends the HOA a bill every month, it 
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contains no mention of service breakdown. This is in direct contradiction to the Cable Television 

Consumer Protection and Competition Act of 1992 Sec 14. Homeowners are inadequately 

informed of the details of the three contracts before and after closing. All they are given at closing 

is a form to agree to the HOA declaration which states we are paying for cable through our HOA 

dues. In our Declaration (Section 2.18), only one paragraph exists regarding Century’s agreement. 

This is a deceptive practice.   

 After many months of research and documentation, one can conclude that these 

agreements cause more harm than good to the consumer.  Most homeowners across the country 

are not aware of these practices. Unfortunately, Live Oak Preserve learned the hard way. I, 

therefore, urge the commission to please ban these agreements and protect the American 

consumers from exclusive marketing agreements or bulk services agreements. 

 

Why the industry don’t want the FCC to ban these agreements 

The evidence on the docket shows how MVPD, PCO, DBS, Developers and their 

attorneys tried any means to justify bulk services agreements. They tried to convince the Federal 

Communication Commission not to ban these contracts, because we are supposedly getting a 

discount or a special price. What is the discount of an unwanted service?  In our cases we have 

not seen a discount just an increase in prices combined with inferior service. The discount falls in 

the pockets of the companies that administer our contracts and guarantee exclusivity to our 

providers.  We, as consumers, pay more without having the option to opt-out from services we 

don’t need or are dissatisfied with.  

The industry wants to preserve a very successful way to get around regulation and at the 

same time continued to close competition in the MDU ambiguity. It is not acceptable that any 

citizen should have to pay twice for telecommunication services just to obtain the services they 

want or to obtain quality services readily available elsewhere. 
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The industry has tried the wiring or fiber to the home cost: For new developments the argument 

that state of art fiber to the home cannot be attained without exclusivity or bulk services 

arrangements. 

The cost of fiber to the home is about $3K per home5. If you are buying a $300K home 

that would be about 1% of the price of the home.  Installing a central air conditioning unit on a 

house cost $3,500.00 or more yet, developers seem to be able to put an air conditioner unit with 

no exclusive or bulk services arrangements to recuperate cost. 

Developers are expected to build and deliver buildings with the entire infrastructure in 

place i.e. electrical wiring, plumbing system, natural gas and communications, without any 

expectation of receiving any special long term compensation, outside the profit per unit built. 

Further, it is expected that any company pay for the cost of infrastructure required for delivery of 

those services. Consumers will reciprocate that cost by subscribing to those services. The service 

provider will recuperate the cost by providing good service and by earning consumers for 5 years 

without a long term contract. This makes the argument of the wiring cost as the justification of 

bulk services agreement absurd. If a service provider want to make profit it is widely expected 

they consider the risk and the cost of doing business within their business models. This same 

infrastructure is placed without additional contractual restriction on single homes and is already 

proved that MDU pay more in bulk services agreements that single family homeowners. Exhibit 

(7) shows Cox charges $139.95 for same services provided in the Lexington community area to 

any customer without any agreement.  Meanwhile, Lexington homeowners pay $146.00 for an up 

to 75 year bulk service arrangement. 

 

The industry has tried “there is not enough evidence in the docket”: They claim that we 

represent a small number of these communities.   

                                                 
5 The Challenges Associated with a Successful FTTH Deployment, Whitman, Corning Cable System 
Broadband Properties Article, Sept.2007  
http://www.broadbandproperties.com/2007issues/september07/whitman_sep.pdf
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The consumer comments on this docket are just the tip of the iceberg.  Regular citizens 

simply don’t know the FCC have a mechanism in place to file comments.  Middle income 

citizens are busy trying to make a living in this economy.  People are not writing because they 

don’t understand the legal complexities of an exclusive marketing or bulk services agreement.  

They also don’t understand or have not seen the 3 contracts that typically bind them; the contract 

between the homeowner and the HOA, the contract between the HOA and the special purpose 

entity, the contract between the special purpose entity and the provider or providers of video, 

internet and telephone service.  They also don’t understand the large number of state, federal and 

real estate laws involved in bulk services agreements and how these agreements are barely legal. 

They don’t understand who is making money and how much they are making, since the money 

trail is hidden, two layers removed from the homeowner. In many incidences the homeowner was 

not made aware through disclosures at closing time; what services he will be receiving i.e.: how 

many channels, internet speed and costs of extra services. In contrast, this information is always 

provided when homeowner sign for services directly with providers. 

 

The Tip of the Iceberg is 25,000+ MDUs with comments against bulk services 

City of Weston, FL The cable contract provides services to a 14,639 single family and 368 multi 

family residential homes. For a total of 15,007 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519839709

 

Pelican Preserve  Ft. Myers, FL 2,700 units upon completion 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519840820

 

Live Oaks Preserve Tampa, FL 1599 units upon completion with 52 units in foreclosure. 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520010167

 

Southern Walk, VA 933 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520009031
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Villa Velletri in Marina Del Rey, CA, 231 unit condo complex 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520013303

 

Ponderosa Apartments Camarillo, CA 40 units  

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519553153

 

Gateway Golf and Country Club Fort Myers, FL 1100 units  

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520003934

 

Stoney Brook at Gateway, Fort Myers, FL  788 units with 50 units in foreclosure. With 153 units 
that have not paid their first half 2008 assessment, about 100 units that are at least over a year in 
arrears.   
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519842323

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520013328

 

Cypress Landing, Fort Myers, FL 699 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519872431
 

The Plaza Midtown, Atlanta, GA 418 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519820017

 

Vizcaya Condominium Association of Bradenton, FL 256 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519838683

 

Venetia, Venice, Florida 643 units upon completion 
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519822183

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519822184

 

Lexington Virginia Beach, VA 410 units upon completion 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520009341

 

Ballantrae Land O’ Lakes, FL 969 units with 70 homes in pre-foreclosure or in foreclosure.  

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520029479
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The Hammocks Tampa, FL 500 units  

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519817107

 

Bridgewater Wesley Chapel, FL 130 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519840073

 

Subdivision Bradenton, FL 92 Homes 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519839530

 

Luna Park Condominiums WA 
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519869054
 

Isola Bella Homes in Lake Worth Fl  340 units with a long term contract with Adelphia, now 

Comcast .With 15 homes in foreclosure, and about 25 empty units, or very delinquent in HOA 

dues. Comcast will not adjust the cost of the contract, or cut services to these units, the 

association must pay. More information about this community can be provided to the FCC upon 

request. 

 

Chapel Pines, Wesley Chapel, FL 614 units The Developer, Chapel Pines LLC, signed a 15-year 

cable contract with Bright House Networks in 2004. The contract entails that the bulk rate billing 

be applied in their annual HOA fees. The HOA currently have a deficit of $50,000 as a result of 

this contract.6 More information about this community can be provided to the FCC upon request. 

 

The industry has tried the amenity and the convenience: They claim that we have the 

convenience of having services turned on when the owner move in. 

 We as consumers had to contact our respective providers to have our services activated 

and in most cases, we had to pay an activation fee to have these services turned on. 

Telecommunication services provided to a private dweling are not a common amenity. Amenities 

are for the common use of the owners i.e. swimming pool, ponds and walking trails.  

 

                                                 
6 Exclusive Cable TV Deals Off, FCC Says Tampa Tribune  By RICHARD MULLINS  
  Published November 4, 2007 
 http://www.ccfj.net/FCCexclusivecabledeals.html
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The industry has tried to express how these companies could not exist without bulk billing 

arrangements: They claim that if bulk billing was not allowed, these companies could not obtain 

the necessary revenues to remain in business. 

 It is our assertion that these companies could not stay in business because consumers 

would not purchase their substandard services at high prices they offer them.  The only way these 

types of businesses can succeed is through a captive audience or by engaging in monopolistic 

practices. The basis of our country’s monetary system is one of free trade and competitive system 

to make the best product for our citizens at the best price. 

 

Why the industry don’t want the FCC to ban these agreements 

The real truth behind bulk services agreement  

• Close competition by doing a long term contract with the HOA. An 

overbuilder can enter a community only if it has a reasonable prospect of 

meeting substantial market penetration targets. This will be difficult, if not 

impossible, to do if the incumbent shut the overbuilder out of substantial 

portion of the market. Tying up MDUs in a bulk services long contract is 

another way the service provider have disincentive competition from 

overbuilder.7    

• The provider is not under pressure to provide great service or the latest 

technologies. The way the contract is crafted the provider will get 

payments and assumes no risk.   

• Grants the provider a steady profit while minimizing the risk of non-

payments accounts. The service providers invoice the HOA for all the 

                                                 
7 Reply comm. of Sure West Communications 
“There is substantial evidence in the record of this proceeding that the use of Mandatory Bulk Billing 
Contracts is an unfair method of competition which impedes consumer choice of their preferred MVPD 
service provider, has the effect of being a barrier to entry for competitors, and thus impairs the deployment 
of advanced services”. 
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519864068
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units in the community. The HOA take the financial burden, and 

responsibilities to collect payments from each homeowner. In hard 

financial times many homeowners in a financial squeeze do not pay 

homeowners assessments in time or not at all. 

• Eliminate company overhead by going from hundreds of invoices to just 

one. 

• The provider receives payment for services not provided. If the unit is 

empty or in foreclosure the homeowners association have to pay for that 

unit. Homeowner association fees are last on the debt list when a home 

goes into foreclosure. 

 

Need for regulation 

The Federal Communication Commission (FCC) needs to intervene to protect the citizens 

of the United States, especially those citizens whose states do not have laws to prevent these 

types of agreements.  These agreements take away the consumer’s ability to select the level of 

service of choice in their private Multi Dwelling Units. The Federal Communications 

Commission has the responsibility to protect the interest of consumers seeking access to 

communication networks. We as owners of a MDU by definition need to have the same options 

single family homes have. We want to decide what type of services we obtain from the common 

carriers available without having to pay twice. 

“In accordance with 47 U.S.C. § 151 Federal Communications Commission was created 
for the purpose of regulating interstate and foreign commerce in communication by wire 
and radio so as to make available, so far as possible, to all the people of the United 
States, without discrimination on the basis of race, color, religion, national origin, or sex, 
a rapid, efficient, Nation-wide, and world-wide wire and radio communication service 
with adequate facilities at reasonable charges, for the purpose of the national defense, 
for the purpose of promoting safety of life and property through the use of wire and radio 
communications, and for the purpose of securing a more effective execution of this policy 
by centralizing authority heretofore granted by law to several agencies and by granting 
additional authority with respect to interstate and foreign commerce in wire and radio 
communication, there is created a commission to be known as the “Federal 
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Communications Commission”, which shall be constituted as hereinafter provided, and 
which and enforce the provisions of this chapter shall execute.”8

 

Right now, some of us have enough money to pay twice for another overpriced 

telecommunication service, so we may be able to select the service provider of our choice. This is 

in direct contradiction with the commission principle of “reasonable charges”. The ability to 

select another service provider is further restricted by the reluctance of overbuilders to enter new 

communities with bulk service agreements.  

 

Rights of the American People  

We need to ask if these bulk services agreements violates the First Amendment of the 

United States Constitution9. Freedom of speech or freedom of expression is the right not confined 

to verbal speech but is understood to protect any act of seeking, receiving and imparting 

information or ideas, regardless of the medium used. Freedom of speech is protected in the First 

Amendment of the Bill of Rights and is guaranteed to all Americans. With a bulk service 

agreements people living in MDU don’t have the opportunity to select the information they want 

to receive by the medium they want to use. If we want the freedom of speech given by the First 

Amendment we will have to pay twice for telecommunication services. This creates an 

impediment for citizens to seek these services.  

Bulk Services Agreements dictate what line of programming we watch on our private 

dwellings. Some of the comments on the MB 07-51 even attempt to call telecommunication 

service an amenity.  Our private property is not a common area.  Amenities have the 

characteristic that they are for the common enjoyment of the community.  Telecommunication 

service is not a community amenity, but a private service provided to our residence.  In that 

                                                 
8 47 U.S.C. 151, Communication Act of 1934: 
http://www.law.cornell.edu/uscode/47/usc_sec_47_00000151----000-.html  
9 Constitution of the United States of America, Bill of Rights 
 http://www.law.cornell.edu/constitution/constitution.table.html#amendments  
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regard it should be the level of service that we desire and not what is imposed by someone else.  

Just like consumers are free to choose the community they live in, consumers should be free on 

their private dwelling to enjoy the services they like without intrusive third party contracts 

infringing on our private property.  

Other important aspect we can’t overlook is the aspect of the compensation for private 

property. U.S Constitution Fifth Amendment’s guarantees “that private property shall not be 

taken without just compensation”.10 Bulk services contracts might create property rights conflicts.  

Binding privately owned MDU deeds to a telecommunications contract creates third party 

infringement on private property.  The owner of the MDU does not receive any compensation for 

the bulk services agreement while the creator of the agreements receives profit from the 

agreement.  If we decide to sell our properties, not only would we have to sell the house, but we 

would also have to find a buyer that agrees with the financial liability of an exclusive bulk service 

contract that does not benefit the owner in any way, yet it is bind to our property deed. 

Bulk services agreements could be discriminatory to disable citizens. These citizens need 

special devices, and some of them are in tight budgets. If the citizen live in a MDU by definition 

the contract established by a developer or homeowners board of directors require these citizens to 

pay for services they may not be able to use.  

 

 

 

 

 

 

 

                                                 
10 Constitution of the United States of America, Bill of Rights 
http://www.law.cornell.edu/constitution/constitution.billofrights.html  
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Conclusion 

Bulk services arrangements require citizens living in MDU by definition to pay for 

services they either don’t need or want. We live in communities where foreclosure rates are high, 

we have to paid $3.85 gallon of gas, and we have grocery inflation of 6.7%11. We know these 

bulk billing arrangements are very appealing to the industry because providers received payment 

for services not provided or wanted. Service providers receive payment regardless of occupancy 

or economical hardship that forces some people to do without. These types of arrangements are 

contrary to the capitalism economy of The United States of America. Citizens living in MDU 

demand open competition, and not the financial monopoly of bulk service arrangements.12

The problem is when the HOA enter into a communication agreement with a MVPD, 

PCO, DBS or Special Purpose Entity, the HOA become responsible for the whole payment 

including the houses that are for foreclosure.  In that case the HOA has to incur on special 

assessments or draw from reserves to cover for the defaulted units while the service provider is 

paid in full. We, the middle class, are the ones who move the economy. We surely don’t want to 

pay for our neighbor’s cable bill.13 Unfortunately, this is happening in many cases across the 

country. 

The only parties benefiting from bulk billing arrangements are those corporate entities 

who deliver telecommunications services to our communities or administer these contracts.  We 

did not receive adequate disclosure of contract terms at closing, were tricked into agreeing to 

these contract terms, and in some cases automatically assumed to have agreed to them without 

signing any legal documentation. 
                                                 
11 Business Week Grocery Inflation Data 
http://www.businessweek.com/mediacenter/video/businessweektv/c42d9e333613677355dcd13e6fc59a88a
653117a.html
U.S. Department of Labor Bureau of Labor Statistics Consumer Price Index 
http://www.bls.gov/cpi/home.htm#news
12 Antitrust Division of the U.S. Department of Justice Re; H.B.1500, Cable and Video Competition Law of 
2007 http://www.usdoj.gov/atr/public/comments/223444.htm
13 On the Hook For Your Neighbor's Cable Bill” By RICHARD MULLINS, The Tampa Tribune 
http://www2.tbo.com/content/2008/mar/08/na-on-the-hook-for-your-neighbors-cable-bill/  
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We are unable to seek alternative services and must pay the mandatory HOA fees for 

services not used, wanted or inadequate in quality.  Even if we have the legal right to discontinue 

payment, we are unable to do so due to threat of liens against our properties.  The builders, 

HOA’s, and providers have left us little to no recourse other than to seek legal action, which they 

know most of us cannot afford to the extent that they are fiscally able to drag this out. 

The only way to protect our consumer rights is through intervention by the FCC and a 

ban on exclusive marketing and bulk services agreements. We need the FCC to give MDU 

residents the benefits of fair competition without paying double for services or have a lien against 

our properties. 
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Prepared by and
after recording return to:
Faggert &. Frieden, P.C.
222 Central Park Avenue
Suite 1300
Virginia Beach, Virginia 23462

AGREEMENT TO OBTAIN COMMUNICATIONS SERVICES

This AGREEMENT TO OBTAIN COMMUNICATIONS (this
"Agreement") is made as of December 26. 2005 (the "Effective Date"). by and between
LEXINGTON INFRASTRUCTURE MANAGEMENT, L.L.C.. a Virginia limited liability
company ("UM"); LEXINGTON OWNERS ASSOCIATION. INC., a Virginia non-stock
corporation (the "Association'" (individually" a "Party" and collectively. the "Parties", and for
indexing purposes, each Party is both a "Grantor" and a "Grantee").

RECITALS

A. The Association is a Virginia non-stock corporation, governed by its by-laws and
the Declaration (al) defined herein) and established for, among others, the purpose of providing
services to homeowners in. and residents of. the Developm~nt (as defined in Section 1.1 herein);

B. LIM is a Virginia limited liability company established for the purposes of
managing and coordinating the provision of Communicatiens Services (as such term is defined
in Section 1.1 herein) at the Development;

C. The Association desires to engage LIM to act as its agent to manage and
coordinate the provision ofthe Communications Services to the Development; and

D. The Association and LIM wish to enter into this Agreement to set forth their
respective rights. duties and obligations.

consideration of the mutual covenants and agreements forth in this Agreement and
for other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the Parties agree as follows:

ARTICLE I
DEFll\TfIONS

Section 1.1 Definitions.

"Agreement" shall mean this Agreement to Obtai.n Communications Services entered into
and between LIM and the Association.

"Basic Serviccs" shall mean the Internet the Telephone ~p.rvi('jf~

Services provided for which Homeowners pay as a part of their requ'
in accordance with this Agreement.

y

1476-72-1 1476-82-7902
1476-7 1476-72-8299
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uCommunications Services" shall mean the communications services specifically
delineated herein as Basic Services and Premium Services, provided by Service Providers over
the term of this Agreement.

"Declaration" shall mean the Declaration of Covenants, Conditions and Restrictions
(Lexington Owners Association).

"Deed of Easement" shall mean that certain Deed of Easement from Sandler at
Brenneman Farm, L.L.C., a Virginia limited liability company, to LIM related to private
easements for the exclusive provision of Communications Services for the Development
intended to be recorded in the land records in the Clerk's Office of the Circuit Court of the City
ofVirginia Beach, Virginia, the fonn ofwhich is attached as Exhibit A hereto.

"Development" shall mean Lexington, a residential subdivision development located in
the City ofVirginia Beach, Virginia.

"Homeowner" shall mean each owner or tenant of a residential dwelling in the
Development.

"Infrastructure" shall mean the telecommunications infrastructure located within. the
Development that is used to deliver the Communications Services.

"Internet Services" shall mean services which permit access to the worldwide system of
computer networks as originally conceived by the Defense Advanced Research Project Agency
(DARPA) and as such service continues to evolve. Technically it is distinguished by its use of
the Internet Protocol (IP), offering local and global connectivity and applicati()fis. IF based
applications, such as email, www, hypertext, browsing, dial transfer, Internet chat; and Internet
telephony, are considered Internet applications. Initially, Internet Services shall consist only of
those Internet Services available through Cox Communications Hampton Roads, L.L.C., at the
Preferred Tier Cax High Speed Internet service level and shall include cable modem rental,
interactive program guide, one (1) digital receiver and one (1) remote controL

"Premium Services" shall mean those Communications Services provided or made
available to Homeowners on an elective basis that are not identified as Basic Services.

"Service Provider" shall mean the company or companies selected by LIM to provide one
or more of the Communications Services. Initially, the Service Provider shall be Cox
Communications Hampton Roads, L.L.C.

"Standard Retail Price" shall mean the price charged by Cox Communications .Hampton
Roads, L.L.C., for the Basic Services in the market the expiration of any special
introductory offers or one-time promotional discounts.

"Telephone Services" shall mean services that data andlor video over the
traditional circuit switched public switched telephone network (PSTN) and packet switched
wireless cellularlPersonal Communications Services (PCS) networks. Also included may be
many applications and adjunct services such as voice mail, call waiting, caller ID, conference

iOf1.vardin.g, call return, and and
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distance dialing services. Initially, Telephone Services shall consist only of those Telephone
Services available through Cox Communications Hampton Roads, L.L.C., at the Cox Digital
Telephone with the Nationwide Connections Plan service level which includes unlimited local
and long distance calling. five (5) caning features (caller ID, call waiting, call return, long
distance alert and priority ringing) and voicemail.

"Video Services" shall mean services that provide traditional video programming
throughout the Development in either analog or digital format This may include programming
sources received via satellite and off air local transmission. Also included may be advanced
services such as pay per view, access to video on demand, interactive television, gaming, and
web enabled television. Initially, Video Services shall consist only of those Video Services
available through Cox Communications Hampton Roads, L.L.e., at the Standard Cable service
level, which includes approximately 10 channels, and the Digital Cable - Deluxe service level,
which includes approximately 240 channels, 41 CD quality music channels and access to
Entertainment on Demand, and one (1) analog channel for use as a community channel.

Section 1.2 Recitals. All recitals set forth above are hereby incorporated by reference
as set forth in this Agreement.

ARTICLE II
ENGAGEMENT

Section 2.1 Engagement of LIM.. Subject to the terms and conditions of this
Agrcement, the Association hereby engages LIM as its exclusive agent, and LIM accepts such
engagement, to coordinate or arrange for, manage and monitor the provision of the
Communications Services to Homeowners. LIM will coordinate or arrange for the design,
installation, and operation of the Infrastructure to provide the Communications Services under
the terms set forth herein. In its role as exclusive agent of the Association., LIM shall. (l) select
the Service Provider(s) who will design, construct, maintain, repair and use the Infrastruetureat
the Development to provide Communications Services to the Homeowners; (2) negotiate and
enter into bulk service agreements with such Service Provider(s) consistent with the terms
hereof; and (3) terminate any designated Service Provider(s) and replace any designated Service
Provider(s) with another Service Provider consistent with the terms of this Agreement and the
service agreements with such Service Provider(s). LIM's agency as set forth above is coupled
with LIM's interest in the easements granted to it pursuant to the Deed of Easement and such
allcncv shall be irrevocable during the term nf this Agreement The Association shall not
directly or indirectly undertake any activity within the scope afUM's exclusive agency pursuant
to this Agreement LIM and the Association agree that LIM's compensation its services as
agent pursuant to this Agreement shall be included in the prices for Basic as determined
ptlfsuant to Section 3,6 hereof.

2.1.1 Use of Third Party Providers. The As~;oelatl(m acknowledges that LIM
engage one or more third party Service Providers to one or more of the

Communications Services.

2.1.2 Infrastructure Not a Part of this Agreement. The Association
ac~~nowle:dg!es that the Infrastructure is not owned by LIM or the Association and that the
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Infr'astructure may be used by Service Providers to provide Communications Services to
homeow"ners and/or customers outside the Development. Use of the Infrastructure by Service
Provider(s) to serve homeowners and customers outside the Development is not subject to the
terms, conditions or covenants of this Agreement.

2.1.3 Premium Services. LIM shall provide to Homeowners the
Premimn Services. Notwithstanding anything to the contrary contained in
Premium Services shall not be governed by the terms of this Agreement, but are to governed
by any SUbscription or service agreement for such services entered into by and between the
Service Provider(s) of such Premium Services or its subcontractor and the Homeowner
("Subscription Agreement"), and applicable tariffs and rate schedules. Such Service Provider(s)
shaH contract directly, or through a subcQntractor, with the Homeowners for the provision of
Premium Services and shall not be required to provide Premium Services to Homeowners who
do not agree to the terms and oonditions offered by such Service Provider(s) or its subcontractor.

Section 2.2 Homeowner Arrangemen~.

2.2.1 Homeowner Arrangements for Basic Services. The Associatio~ on behalf
ofeach.Homeowner,agtecs to require that eachHomeowner, concurrently with the closing of
the purchase by such Homeowner ofa house within the Development, enter into the Bcnteowner
A~m¢nt substantially in the form attached hereto as.. Exhibit e, regardles$ of whether StIch
Homeowner intendS to use.tbe Basic Services. The Association will Use reasonable efforts to
cause Homeowners to enter into such Homeowner Agreement The Association agrees to deliver
a COpy of the Homeowner Agreement to each new Homeowner contempOraneously with any
suchc}osing. The Association shall establish a procedure for notifying LIM or its designee of
resale closings so that LIM or the Service Provider(s) may coordinate activation. Once the
Homeowner Agreement is signed by a new Homeowner at closing, the Association win forward
a copy ofsuch signed Homeowner Agreement to LIM or its designee.

2.2.2 Homeowner Arrangements for Premium Services. The Association, on
behalf of each Homeowner, agrees that if any Homeowner desires to obtain Premium Services,
sucb Homeowner shall have the option, but not the obligation, to engage the appropriate Service
Provider to provide specifically identified Premium Services to such Homeow'Uer. In such event,
such Homeowner will be pennitted to contract directly with the appropriate Service Provider or

subcontractor for such Premium Services, to pay additional sums to the appropriate Service
Provider or its subcontractor in accordance with the terms ofany Suhscription Agreement and/or
applicable tariff or rate schedules set forth from time to time hy the appropriate Service Provider
or its subcontractor for such Premium Services. Any such fee for Premium Services shall be in
addition to any assessment such Homeowner is automatically required to pay for the Basic
Services hy virtue ofits ownership ofany parcel of real property within the Development.

Homeowner Arrangements with Alternative Providers. shall
the option, throughout the term of this Agreement, in their sole discretion, to ohtain any

Communications Services, including Basic Services or Premium Services from any and all
providers other than those Service Providers designated by LIM. such event, Homeowners
\viiI not be relieved of their obligation to pay for Basic Services. but will not required to pay



for any Premium Services or for anything other than Basic Services (except to the extent they
have subscribed for such Premium. Services or other Communication Services).

Section 2.3 Service Standards. The provision of the Communications Services by
each Service Provider or its subcontractor shall be at a level taken as a whole which level is not
consistently and substantially below the overall technical quality of service provided by the
Service Provider providing similar services under comparable rate plans to individual
homeowners (other than Homeowners) who reside within five miles of Development
("Service Quality").

Section 2.4 Residential Use. Due to the fare structure and demand requirements, the
Internet Service shall be used for residential. home office or telecommuter use only.

ARTICLEm
PAYMENT; ASSESSMENTS; PRICING OF SERVICES

Section 3.1 BiDs for Basic Services. Pursuant to the Declaration, (i) each
Homeowner is required to pay homeowner assessments for liabilities of the Association.
including expenses for Basic Services whether or not such Homeowner uses any of the Basic
Services; 8l'ld (ii) the Association budgets for and collects monthly assessments from all
Homeowners for Basic Services rendered to the Development or otherwise included in the
Declaration. The Association shall include the assessment for the Basic Services in the billing to
the Homeowner as part of its regular periodic Association assessment, which will be no less
frequently than monthly. LIM will submit a monthly invoice to the Association for the Basic
Services. The Association acknowledges that the Service Providers or its subcontractor will bill
the Homeowners directly, or through an agent, for any appJicableinstaIlation or activation
charges. Within thirty (30) days after the Association's receipt of such invoice, the Association
will pay LIM or its designee. all amounts shown on such invoice. If the Association failS to
make such payments within thirty (30) days after they are due, the Association shall be assessed
a late fee ofone and one halfpercent (1 Yi%) per month ofthe outsianding balance due until paid.
The mom.es owed to LIM for Basic Services shall not be contingent upon the Association's
collection of Association assessments from Homeowners. LIM will, with the Association's
reasonable cooperation, provide updates in advance ofannual price changes ofBasic Servi.ces to
the Association sufficient to permit the Association to adjust its budget aceordingly tocolIect the
appropriate assessments from the Homeowners. LIM: or its subcontractor shaH be responsible for
ensuring that the billings to the Association will be sufficiently detailed and will comply with al.l
applicable laws and rules including. without limitation, truth-ul-billing rules. It is expressly
understood that the Association will only collect assessments fur the Basic Services as part of the
collection of monthly assessments from the Homeowners. and the Association shaH have no right
or obligation to invoice or collect fees for Premium Services.

Section 3.2 Bills for Premium Services. The appropriate Provider or its
subcontractor win bill or invoice each Horneovmer separately 8l1d directly for all Premium
Services requested by such Homeowner. Each bill or invoice to a Homeowner will include
instructions for such Homeowner to remit payment directly to the appropriate Service Provider
or its subcontractor, by or on a designated date. The appropriate Service Provider or its
suhcontractor shaH be responsible for ensuring that the billings will be sufficiently detailed and



will comply with aU applicable laws and rules including, without limitation. truth-ill-billing
rules. The Association acknowledges that the appropriate Service Provider or its subcontractor
has the right to commence any and all collection actions available to it under applicable law.

Section 3.3 Late Payment for Asses.sments by a HQweowner. Notwithstanding the
failure of a Homeowner to pay timely Association assessments, which, pursuant the terms of
the Declaration. the Homeowner Agreement and the terms hereof, include aU properly due
applicable assessments for Basic Services, the Association shall nevertheless the amount
invoiced under Section .3.1 above to LIM or its designee. If a Homeowner does not pay its
Association assessments to the Association within thirty (30) calendar days of receipt by the
Homeov\'ner of a late payment notice from the Associatio~ upon the request of the Association,
LIM or it') subcontractor shall, to the extent consistent with applicable rules and laws, suspend
the Basic Services (and any other Communications Services dependent thereon) to the delillquent
Homeowner.

SeetioIl3.4 Late Payments for Premium Services. Late payments by a Homeowner
for Premium Services shall be governed by applicable tariffs and any Subscription Agreement
entered into by the Homeo\Vf1er for such Premium Services.

Section 3.5 Interest and Late Charges. Nothing herein will be construed to prohibit,
consistent with applicable law, (i) the appropriate Service Provider or its subcontractor from
charging Homeowners interest, collection fees and/or late fees on any overdue or past due
amounts for Premium Services and (ii) the Association from charging Homeowners interest
andlor late fees or on any overdue or past due amounts for Association assessments not timely
paid by such Homeowner.

Section 3.6 Cbarges for Basic Services.

3.6.1 Pricing of Basic Services. The initial monthly charge to the Association
for the provision of Basic Services to each Homeowner as of the date hereof shall be the amount
equal to ninety percent (90%) of the Standard Retail Price. Prices may be amended once per
twelve-month period by LIM. Notwithstanding the foregoing, LIM may, subject to and in
accordance with applicable legal and regulatory requirements, include fa."tes and regulatory fees
in the monthly priees of Basic Services. During the term of this Agreement, the charges for the
Basic Services shall not exceed an amount equal to the rate charged by the applicable Service
Provider for similar Basic Services ofequal quality as requited under this Agreement (excluding
snorHernl and promotional pricing) determined once.a year at the time LIM announces its
annual rate structure. Internet speed will he comparable to the Internet speed of the initial
Inbernet Services.

3.6.2 Homeowner Challenges to Pricing. Homeowner may challenge
LIM's pricing as violating this Section provided such Homeovvner brings an action \\'ithin six (6)
months of the effective date of the new rates in accordance "vith the dispute resolution process
described in Section 6.1 below. If such action is successful, Homeowners shall be entitled to a
rebate or credit (at LIM's election) of the difference between the rate actually charged and the
maximum rate allowable under this Section. ff the audit in Section 3.8 below shows the



Association has overpaid its fee to LIM, then the Association will be entitled to a rebate or credit
(at LIM's election) of the amount of the overpayment.

Section 3.7 Homeowner Deposits. The appropriate Service Provider or its
subcontractor may collect any deposit from each Homeowner in connection with Premimn
Services and any equipment to be rented. or purchased by the Homeowner from appropriate
Service Provider in connection with Basic Services (collectively, the "Deposit'}. The amount of
the Deposit(s) shall be no greater than the amoUllt customarily charged by such Service Provider
and otherwise allOWed by applicable law. Unless forfeited due to a Homem·vner breach, Deposits
shall he returned by the appropriate Service Provider or its subcontractor to th.e Homeowner as
provided in any Subscription Agreement hetween the Homeowner and sneh Service Provider or
its suhcontractor, as provided in applicable tariffs or rate schedules, or as required by applicable
law or rule.

Section 3.8 Correetions to Payments. If upon further review or audit LIM
determines that the amount billed by it to the Association or paid by the Association was less
than that required by this Agreement, then the Association shall pay such deficiency within sixty
(60) business days ofsuch determination. In the event that LIM is required by a determination of
a regulatory agency, court or governmental body to charge an additional tax, fee or assessment to
the Association, such tax, fee or assessment shall be included as a Regulatory Fee on future
billings and the Association shan reimburse LIM ifLIM is required to pay andlor coHect such
tax, fee or assessment for a prior time period (up to twelve (12) months)~ unless precluded by
applicable law. In the event the provisions of this Section 3.& apply, a revised statement shall be
issued.

ARTICLE IV
TERM, BREACH, DEFAULT AND REMEDIES

Section 4.1 Term. This Agreement shall be effective as of the Effective Date and
shall continue in force altd effect for twenty-five (25) years, unless terminated sooner pursuant to

temlS of this Agreement. This Agreement shall automatically renew for four successive ten
(i 0) year periods,. unless LIM provides notice to the Association of its decision not to renew at
least six (6) months prior to the end of the then-current term. This Agreement may not have an
aggregate term in excess ofseventy-five (75) years.

Section 4.2 Default. The following actions shall constitute an event of default
("Event ofDcfault") under this Agreement:

(a.) Breach Nonce. During teun of this Agreement, a Party ("Claimant")
assert that the other Party has committed a breach of the terms of this Agreement (a

"Breach"), by providing a written notice detailing the nature of the Breach "Breach Notice")
to the Party against whom the Breach is being claimed (the "Breaching Party").

(b) Cure Period. The Breaching P,uty shall forty-five calendar days
from receipt of the Breach Notice to cure said Breach, unless cure period for such Breach is
otherwise established in this Agreement (the "Breach Cure Period")



(c) Dispute Notice. If the Breaching Party contests the validity of the Breach
Notice, this Section 4.2(c) shall govern any such contest. The Breaching Party must contest the
validity of the Breach Notice within ten (10) business days after receipt oft.he Breach Notice by
providing written notice to Claimant regarding its intent to contest the Breach Notice (the
"Dispute Notice'''. No more than two (2) business days after the Dispute Notice is received by
Claimant, representatives ofthe Breaching Party and Claimant shall meet at a mutually agreeable
location to seek to resolve the dispute regarding the Breach. The representatives shall work
diligently and in good faith for a period of up to thirty (30) business days after issuance of the
Dispute Notice to seek agreement upon a resolution of the asserted Breach (the "Breach
Resolution''). The Breach Resolution shall include a specific cure period for resolution of the
asserted Breach ("Resolution Period"). If such dispute remains unresolved, the provisions of
Section 6.1 provide the exclusive method ofresolving such dispute.

Section 4.3 Riggts and Remedies. If the Breaching Party does not cure the Breach
within the Breach Cure Period~ the Breach shall constitute an Event of Default. Upon an Event
of Default, the non-defaulting Party shall be entitled to aU damages, rights and remedies
available, subject to Section 4.4, in a Dispute Resolution proceeding under Section 6.1 of this
Agreement. The l1on.odefaulting Party shall be entitled to aU costs and expenses (including
reasonable attorneys' fees, collections, service fees and other costs of collection) incurred in
connection with enforcing its rights in a Dispute Resolution proceeding under Section 6.1 of this
Agreement

Seetion 4.4 'ferminatign by the Association.. If the Service Quality fails to meet the
standards set forth in Section 2.3 for three (3) consecutive luonths, the Association may give
LIM a Breach Notice of such circumstance pursuant to Section 4.2(c) and the pr~ures therein.
Subject to Section 6.1 of this Agreement, v.ithin the Breach Cure Period, LIM, the appropriate
Service Provider or its subcontractor may cure such Breach by improving the service to a level
consistent with Section 2.3 of this Agreement. If LIM, the appropriate Service Provider or its
subcontractor fails to do so during such Breach Cure Period, then, subject to the thirty (30)
business day Breach Resolution period pursuant to Section 4.2(0), either Party may bring a
Dispute Resolution proceeding pursuant to Section 6.1 of this Agreement for resolution of the
dispute. No termination will be effective unless either the Arbitrator pursuant to Section 6.1 so
rules or LIM accepts. such termination notice by express written notice to the Association of its
acceptance of termination.

Set-'tiou 4.5 Suspension by LIM. If (a) the Association's. payments. to LIM pursuant
toth1s Agreement are in arrears for more than sixty (60) days, (b) LIM has provided the
Association with written notice of its intent to suspend the provision of Basic Services to all
Homeowners (including·to those who are current in their homeowner assessments) thirty (30)
days after the date of such notice, and (c) the Association has not brought the arrearage current
prior to the expiration of such thirty (30) day period, then the Basic Services may be suspended
by LIM at any time, consistent with applicable and rules regarding discontinuance of such
Communication Services. Any such suspension of Basic Services may continue until such time
a<; the arrearage has been brought current.

Section 4.6 Effect of Suspension, Term.ination or Expiration. Suspension,
termination or expiration of this Agreement shall not affect the rights of either LIM or the



Association with respect to any claims or damages either shall have suffered as a result of any
breach of this Agreement by the other, nor shall it affect the rights of LIM or the Association
with respect to any liabilities or claims accrued, or based upon events occurring prior to the date
of such suspension, termination or expiration. Upon suspension of this Agreement pursuant to
Section 4.5, LIM or its subcontractors shall have the right to bill the Homeo\vners directly for
Basic Services and to appoint a collection agent to collect the Basic Services assessments from
the Homeowners.

Section 4.7 Survival Upon Suspension, Tennination or Expiration. The covenants,
representations and warranties provided in this Agreement shall survive the suspension,
temlination or expiration of this Agreement, and shall remain in full force and effect for a period
oftwo (2) years fonowing such suspension, termination or expiration.

ARTICLE V
COVENANTS, REPRESENTATIONS AND WARRANTIES

Section 5.1 Covenants and Representations of LIM. LIM covenants, represents and
warrants as follows:

(a) Organization and Standing. LIM is a limited liability company duly
organized, solvent, validly existing and in good standing under the laws of the Commonwealth of
Virginia.

(b) Authorization and Binding Obligation. LIM has full limited liability
company power and authority to enter into, deliver and fully perform this Agreement This
Agreement has been duly executed and delivered by LIM, and constitutes the valid and binding
obligation thereof, enforceable against LIM in accordance with its terms, except to the extent
such enforceability may be limited by bankruptcy, insolvency, reorganization or similar laws
affecting creditor's rights generally, and by the application ofequitable remedies.

(c) No Prohibition on Performance. There exists no event or circumstance
within the control of LIM or to the knowledge of LIM that precludes or prohibits LIM from
performing its obligations pursuant to this Agreement.

Sectit)n 5.2 Covenants and Representations of the. Association. The Association
covenants, represents and warrants as follows:

(a) Organization and Standing. The Association is a non~stock corporation
duly organized, validly existing and in good standing under the laws of the Commonwealth of
Virginia.

(b) Authonz.ation and Binding Obligation. The Association has full corporate
power and authority to enter into, deliver and perform fully this Agreement This Agr<,-ernent has
been duly executed and delivered by the Association, and constitutes valid and binding
obligation thereof, enforceable against the Association in accordance with its terms, except to the
extent such enforceability may be limited by bankruptcy, insolvency, reorganization or s1mllar
laws affecting creditor's rights generally, and by the application ofequitable remedies.
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(c) No Prohibition on Perfotn1ance. There exists no event or circumstance
within the control of the Association or to the knowledge of the Association that precludes or
prohibits the Association from perfotn1ing its obligations under this Agreement.

(d) Declaration. The Association covenants that the Declaration is a binding
obligation of the Association and enforceable against the Association in acrordance with its
tetn1S. The Association covenants not to amend the Declaration such that the amendment would
(i) result in a termination ofthis Agreement or allow the Association to terminate Agreement
or (ii) have a materially adverse effect on LIM or its rights under this Agreement.

(e) LIM Affiliation with Developer. The Association acknowledges that LIM
is an<aftlliate pfSandler atllrenneman Farm, L.L.C., the developer of the Development, and that
LIM willreceivceotnpensationftom the Association for its performance under this Agreement
through the charges to the Association for the Basic Services.

(f) Deed of Easement Acknowledgment. The Association acknowledges and
agrees that the Development is subject to the Deed of Easement and covenants that it win not
take any action inconsistent with the tetn1s of the Deed of Easement and the right.;; granted
therein.

ARTICLE VI
GENERAL PROVISIONS

Section 6.1 Dispute Resolution. Wherever this Agreement requires the use of
Dispute Resolution, the process contained in this Section shall be used, For purposes of this
Section, the notice of dispute ("DR Notice") must be in writing and provided by means provided
in Section 6.3, The notice shan specify the issues in dispute and. the outcome desired by the
Party giving such notice e'Noticing Party"), The Noticing Party shall file a request ("Request for
Arbitration" with the American Arbitration Association ("AAA'j to appoint an arbitrator with
expertise in communications-related issues ("Arbitrator'). Each llarty to the dispute will appoint
an expert with knowledge of the subject matter of the dispute ("party Experts") within thirty (30)
days after the Request for Arbitration. The Request for Arbitration shan include a copy of this
Section and a statement directing the Arbitrator to conduct the proceedings and render a decision
consistent herewith. The Party Experts shall meet for a thirty (30) calendar day period (unrelated
to Section 4.2(c» commencing upon appointment of the Party Experts and (1) negotiate in good
faith in an attempt to develop a consensual resolution, and (2) develop a position acceptable to
each such Party as to th.e appropriate fmal resolution of the dispute ("Final Position"). If the
dispute still unresolved after such period, the Parties will, within thirty (30) calendar days after
the conclusion of such period, submit their Final Positions in writing, with a written statement
reasons, to the Arbitrator and to all other Parties ("Submission"). The Arbitrator will then
required to render a final decision, with reasons stated. Failure to submit a Submission \\1thin
the required time shall be deemed a waiver of such Party's right to submit a Submission, unless a
late submittal is expressly permitted by all other Parties to the dispute. Arbitrator's decision
will be final and binding upon the Parties. Any arbitration decision shall include a ViTitten
statement of the reasons. The Arbitrator may, in his or her discretion, convene one or more
hearings, on no less than seven (7) business days written notice. Availability of discovery shall
always be permiued under this Section 6.1. Any request for discovery shall be made at the time



of submittal of the Submissions, with reasons stated. Unless otherwise stated or modified, aU
other applicable rules of the AAA shall apply. The Arbitrator shall award costs, including
attorney's fees, incurred in pursuing such Dispute Resolution in his or her discretion, in
furtherance of Section 6.14 of thi.s Agreement.

Section 6.2 No Warranties; Limitation. of Liabilitv. EXCEPT AS EXPRESSLY
STATED IN THIS AGREEMENT, LIM MAKES NO REPRESENTATIONS OR
WARRANTIES - EXPRESS OR IMPLIED - REGARDING THE INFRASTRUCTURE OR
THE COMMUNICATIONS SERVICES, INCLUDING BUT NOT LIMITED TO, ANY
IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE, AND ALL SUCH WARRANTIES ARE HEREBY DISCLAIMED. Neither Party
win be liable to the other Party for any indirect, special, punitive or consequential. damages,
including, but not limited to, damages based on loss of service, revenues, profits, or business
opportunities.

Section 6.3 Notice. Any notice, request, demand, report, consent or other document
or instrument which may be required or permitted to be furnished to or served upon aPart)'
hereunder shall be in writing whieh shall be personally delivered or sent by facsimile (with a
duplicate copy sent by any other permitted method), telegram, cable or telex or deposited in the
United States mail, registered or certified mail, return receipt requested, postage prepaid,
addressed to the Party entitled to receive the same at its address set forth below (or such other
a.ddress as such Party shall designate by notice to the other Party given in the marmer set forth
herein):

To LIM:

With a copy to:

the Association:

Lexington Infrastructure Management, L.L.C.
elo L. M. Sandler &. Son, Inc.
448 Viking Drive, Suite 220
Virginia Beach, Virginia 23452
Attention: Raymond L. Gottlieb
Facsimile: (757) 754-6401

Faggert & Frieden, p.e.
222 Central Park Avenue
Suite 1300
Virginia Beach, Virginia 23462
Attention: Alan M. Frieden, Esquire
Facsimile: (757) 424-0102

Lexington Owners Association, Inc.
448 Viking Drive, Suite 220
Virginia Beach. Virginia 23452
Attentio.ll: Debra Dietz
Facsimile: (757) 498-6651



Such notice shall be effective, (i) if sent by facsimile transmission, when a facsimile
confmnation of effective delivery is received or upon date ofrefusal or acceptance of delivery of
the confirmation hard copy, whichever shall fust occur, or (ii) if mailed or sent by courier, upon
the date ofdelivery or refusal as shown by the return receipt therefor.

Section 6.4 Successors and Assigns. The Association may assign this Agreement, or
any rights it may have, only after receiving the written consent of LIM. This Agreement shall be
binding upon LIM and the Association and their respective successors in interest permitted
assigns.

Section 6.5 Further Assurances. Each Party agrees that it shall execute and deliver
such further instruments, provide all information, and take or forbear from taking such further
action and things as may be reasonably required or useful to carry out the terms, intent and
purpose of this Agreement and as are not inconsistent with the tenns of this Agreement,
including, without limitation amending the Declaration from time to time to carry out the terms
and intent ofthis Agreement.

Section 6.6 Governing Law. This Agreement shall be governed by, and construed
and enforced in accordance with, the laws of the Commonwealth of Virginia without giving
effect to the provisions, policies or principles to the conflict of laws.

Section 6.7 No Waiver. No failure or delay by a Party in exercising any default, right
or remedy under this Agreement and no course of dealing between the Parties shall operate as a
waiver of any such right.or remedy. No single or partial exercise ofany default, right or remedy
by a Party under this Agreement precludes any other or further exercise of such default, right or
remedy. The rights and remedies available to the Parties are cumulative and not exclusive ofany
other rights and remedies pennitted by law or in equity.

Section 6.8 Severability; Compliance wUIt Laws. The parties agree that the
activities under this Agreement shall be subject to and comply with all applicable federal, state
and local laws~ regulations, codes, ordinances and administrative orders having jurisdiction over
the parties, property or the subject matter of this Agreement If any portion of this Agreement is
declared invalid or unenforceable by a court or governmental authority ofcompetent jurisdiction.,
this shall not affect the validity or enforceability of any remaining portion. which such remaining
portiones) shall remain in full force and effect as if this Agreement had been executed with the
invalid or unenforoeable portion(s) eliminated.

Section 6.9 Federal and State Regulations. Notwithstanding anything contained
herein to the contrary, LIM shall not be required to perform any obligations under this
Agreement if such performance would violate and federal or state law or regulation and LIM
shall be allowed and required to perform all requirements specifically mandated by federal or
state law or regulation.

Section 6.10 Force Majeure. Each Party shall have no liability to the others for any
failure to perform its obligations hereunder. to the extent such failure is due to severe or unusual
weather, an act of God. fITe, strike (or other labor dispute), riot, act of terrorism, failure of



performance by a common carrier, failure of performance by a public utility, governmental
action, vandalism or failure ofperformance by a Services Provider.

Section 6.11 Amendment; Entire Agreement. This Agreement represents the entire
agreement of tbe parties with respect to the subject matter bereof and may be am.ended only by a
written amendment executed by the undersigned parties. Notwithstanding preceding
sentence, any O'Wllers association or condominium association subject to the Declaration (a "Sub-
Association"), \vithout the execution. of a written amendment by any other party, a joinder
executed by such Sub-Association, may agree to become a party to and subject to Agreement
for the purposes of (i) acknowledging and agreeing to the terms and provisions set forth herein,
(ii) agreeing to cooperate with the Association and all Service Providers attempting to carry out
their responsibilities hereunder, (iii) acknowledging and agreeing that certain property of such
Sub-Association (the "Sub-Association Property") may be subject to the Deed of Easement, (iv)
agreeing to perfoml all duties and obligations, if any, applicable to the Sub-Association and/or
the Sub-Association Property under this Agreement or the Deed of Easement and (v) engaging
LIM as it'1 exclusive agent to coordinate or arrange fOf} manage and monitor the provision
pursuant to this Agreement of the Communications Services to Homeowners governed by such
Sub-Association. All exhibits to this Agreement are intended to be attached to this Agreement
and, whether or not so attached} are incorpor'dted into this Agreement by reference as if set forth
in fulL Any addenda attached to this Agreement are incorporated into this Agreement by
reference.

Section 6.12 Ccmnterparis. This Agreement may be executed in any number of
counterparts and each shall be considered an original and together they shall constitute one
Agreement

Section 6.13 Headings. AU headings contained herein are for convenience only and
have no legal meaning.

Section 6.14 Recovery of Costs. The prevailing Party in any litigation~ proceeding or
action commenced in connection with enforcing any of the provisions of this Agreement shall
recover any and all legal expenses incurred in pursuing such litigation} proceeding or action from
the non~prevailing Party.

Section 6.15 Interest. If: due to any circumstances whatsoever, at the time payment of
any interest is due pursuant to this Agreement, the am.ount of such interest exceeds the limit
currently prescribed by any applicable statute or law with regard to payments of like
character amount. then the amount of such interest shall be reduced to the amount permitted,
so that in no event sball any payment of interest due in accordance vlith this Agreement exceed

amount of interest permitted.

Section 6.16 Day Referenc·e.'iI. References to "business" days within this Agreement
shall mean any between and including Monday through Friday, but is not meant to include
federal holidays that may fallon such day. Additionally, if the date of any required to
given or action to be taken hereunder falls on a weekend or federal holiday, such notice Of action
may be delivered or taken on the next business day. Unless specifically stated, references to
"days" meall calendar days.



Section 6.17 Confidentialitt. All documents and information exchanged between the
Parties under this Agreement shall be held in. confidence and solely for the purposes of
implementing and enforcing this Agreement

Section 6.18 Recordation. Any Party may record this Agreement or a memorandum of
this Agreement among the land records of the applicable jurisdiction in which the Development
is located and the party requesting such recordation win pay the costs of such recordation. Upon
the written request of any Party to execute such memorandum, all other Parties will promptly
execute such memorandlUn and if any Party fails to promptly execute sueh memorandum, such
Party appoints any other Party as attorney-in-fact to execute such memorandum.

[NEXT PAGE IS SIGNATURE PAGE]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of
the day and year fttSt above written.

LEXINGTONOWNERS
ASSOCIATIONt INC.,
a Virginia non-stock: corporation

.~7H,it,llJ 0. 6"l4tf,,~

~;:'Qt!""'"

COMMONWEALTHOF VIRGINIA
CITY OF \(~~ o..e.b , to-wit:



COMMONWEALTH OF VIRGINIA
CITY OF \.A~ . to-wit:

Notary Public

My commission expires:\a,. -b.\-S?<s-

I. the unders~ed~N~tary fJ.!!>lic. in and for the jurisdiction aforesaid, do hereby certify
that~~~ as (<-fl~~ of Lexington Owners Association, Inc., a
Virginia corporation, whose name as such is signed to the foregoing Deed ofEasement, appeared
before me and personally acknowledged the same in my jurisdiction aforesaid, on. behalfof the
company.

GIVEN under my hand and seal thm;t~yof~ .200.,S

LLe.-kL~,.
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EXHIBIT A

DEED OF EASEMENT

[See attached]
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PRIVATE EASEMENTS FOR THE EXCLUSIVE PROVISION
OF COMMUNICATIONS SERVICES FOR LEXINGTON

THIS DEED OF BASEMENT (this "Easement Deed'') is made this __ day of

December, 2005, by and between SMlJ)LER AT BRENNEMAN FARM, L.L.C.., a Virginia

limited liability company (along with any successors and assigns, «IJeveloper" or "Grantor"),

and LEXINGTON INFRASTRUCTURE MANAGEMENT, L.L.C., a Virginia limited liability

company (along with any successors and assigns, "LIMn or "Grantee'').

WITNESSETH:

WHEREAS, Developer is the owner and proprietor of certain real property in the City

Virginia Beach, Virginia (the "Property"), which is being developed as a residential

development commonly known as "Lexington'" (the "Development"), as more particularly

described by the legal description attached hereto as Exhibit A; and

WHEREAS, Developer, as the master developer ofthe Development, wishes to provide a

premier suite of communications services (the "Communications Services") for thehenefit of

the homeo\vucrs in the Development; and

\VHEREAS, Developer anticipates that the Development will benefit from the

availability of such Communications Services as a result of Developer negotiating on behalf of

the Development as a whole; and

WHEREAS, Developer recognizes that a substantial initial investment will be required to

create the infrastructure necessary to provide such Communications Services to the Development

and that providing such Communications Services will require an extensive commitment by the

provider of such services to the Development; and

\J.lHEREAS, in order to facilitate such a substantial initial investment and the provision

Co'mumuicatiolls Services, Devel.oper is creating the rights and easements required for



the provision ofsuch Communications Services to the Development and granting such rights and

easements exclusively to LIM; and

WHEREAS, Developer intends that LIM win grant licenses and limited sub·easements

concerning such rights and easements to the providers of Communications Services to the

Development; and

WHEREAS, Developer anticipates that such service providers will provide such

Communications Services to the Development by entering into contracts with LIM, Lexington

Owners Association, Inc., a Virginia non-stock corporation (the '4Association"), other owners

associations, condominium associations andJorthe homeowners in the Development to supply or

provide such Communications Services; and

WHEREAS, Developer is the Declarant under the Declaration of Covenants, Conditions

and Restrictions for the Development, as amended from time to time, that encumber the Property

("CC&R's"), and as such, intends that the portions of the Property to be conveyed to the

Association pursuant to the CC&R's will be encumbered by the easements created pursuant to

this Easement Deed;. and

NOW, THEREFORE, in consideration of the premises and the sum of Ten Dollars

($10.00), cash in hand paid, receipt ofwhich is hereby acknowledged, the parti.es hereby agree as

follows:

1. The above recitals are incorporated herein by reference.

2. Grantor hereby grants, assigns, transfers, sets over and conveys specifically unto

Grantee the following private blanket easements (each an "Easement") in, on1 over and through

the entire Property:
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(a) Easements (each a "Utility Easement") for the purpose of constructing,

installing, operating, maintaining, repairing, adding to, altering or replacing ("Operate" or

"Operation") (i) antennae, satellite or terrestrial receiving or transmitting dishes, and

communication towers, (ii) underground or above ground lines and cables (including but not

limited to any type of lines and cables such as fiber optic cables or house connection lines

required for telephone, Internet, video, television, cablevision and other related or accessory

information communication facilities), and (iii) all above and below ground structures and

appurtenances necessary for the collection, provision. distribution and transmission of video,

telephonic, intcmet, data or information services. or other communications, data or media

(collectively"Utilities"). All such equipment and facilities shall comply with applicable laws

and regulations. Grantee shall not install Utilities without the approval of Grantor (during the

period in which Grantor controls the Association) or the Association (after the termination oftbe

period in which Grantor controls the Association), as applicable, regarding the location thereof>

such approval not to be unreasonably withheld, conditioned or delayed. From time to time, as

Grantor subdivides portions of the Property and/or as Grantee undertakes or completes

installation of Utilities in a portion ofthe Property, Grantor and Granreeshall modifY the blanket

Utility Easement herein granted by entering into and recording in the Clerk's Office of the

Circuit Court the City of Virginia Beach, Virginia (the "Land Records") permanent private

modifications this Easement Deed (a "Modification") and related plats with respect to such

portion of the Property in accordance '\\'ith the terms hereof, specifying the specific length, \\'idth

and location which the Utilities will be physically located and contained (as approved by

Grantor). As part of such modification of this Easement Deed, Grantee will prepare a plat

showing specific location in which the Utilities 'Nil1 be physically located and contained for



the review and approval of Grantor or Association, as applicable, and such plat will be recorded

in the Land Records with each Modification. Such modification shall not affect this Easement

Deed and the blanket easement conveyed hereby with. respect to any other portion of the

Property, such Modification and related plat specifying the areas in which the Utilities will

be physically located and contained shalt provide for the existence of house connection Hnes and

that Grantee shall have the right to modify, install, move, relocate and/or create ("Amend") new

easements reasonably required by Grantee to adapt or modifY the Utilities to changes,

advancements or evolutions in technology, equipment, facilities or the like ("Advancements")

upon the approval of Grantor or Association, as applicable, such approval not to be unreasonably

withheld, conditioned or delayed, If Grantor or Association, as applicable, fails to respond to

any request by Grantee to Amend an easement to accommodate Advancements within thirty (30)

days after such request, such request will be deemed approved, The contemplated containment

of the area in 'v"hieh the Utilities will be physically located and contained by the approval and

recordation a Modification and related plat in accordance with the terms of this Easement

Deed shall in no way change, reduce or modify (x) the perpetual nature of the Utility Easements

and notwithstanding any such recordation of such Modification and related plat, n.othing herein

or therein will be deemed to grant any third party priority over the easements granted herein and

(y) the rights of Grantee to exclusively Operate Utilities on, under and across the Property

pursuant to 9 of this Easement Deed with respect to the entire Property.

Non~exclusive easements (each an "Access Easement") for ingress and

to Utility Easements to the extent not reasonably accessible by public acCeSs

easements and necessary to the Operation of the Utilities,
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(c) Easements for signs. related to the Operation of Utilities that have been

approved by Grantor or Association, as applicable, as to form, content and location, such

approval not to be unreasonably withheld, and that comply with applicable laws and regulations.

3. Any use or activity within the Easements, including installation Utilities, shall

not unreasonably interfere with the natural drainage or installed drainage system of the Property

or the operation of any public utility systems installed within the Property and shall comply with

all applicable laws and regulations.

4. AU Utilities and appurtenant facilities that are installed or caused to be installed by

Grantee in the Utility Easements shall be and remain the property ofGrantee.

5. Grantee shall have all rights and privileges reasonably necessary for the full use of

the Easement" including the right to reasonable use of land or space immediately adjacent to an

Easement that has been specifically located on a recorded plat, as contemplated by subparagraph

2(a) above; provided, however, that this right to use adJoining land or space shall be exercised

only during periods of actual Operation, and further, this right shall not be construed to allow

Grantee to erect ally building, structure, fixture or other appurtenance of a permanent nature on

such adjoining land or space.

6. Grantee shaH have the right to trim, cut, and remove trees, shrubbery, fences,

structures, or obstructions or facilities in or near the Easements that interfere with the full

use of the purposes stated in this Easement Deed and the proper and efficient

construction, operation, maintenance of the Easem.ents; provided, however, that Grantee, at

its own expense, shall restore, as nearly as reasonably possible, reasonable wear and tear

excepted, the premises to their original condition. Such restoration shall include the backfilling

of trenches, the of fences and landscaping, the reseeding or resodding of la'livns or



pasture areas, and the replacement of structures, fixtures and other appurtenances located either

inside Access Easements or outside the Utility Easements, but shall not include the replacement

ofstructures, or other facilities located within the Utility Easements.

7. 1(.)r itself and the Association, reserves the right to construct and maintain

.roadways, sidewalks. trails and fences over the Easements to the extent not prombited or

restricted by applicable laws and regulations and to make any use of the Easements for any

purpose that is not inconsistent with, and will not impair, the rights herein conveyed to Grantee;

provided, however, that Grantor shall not erect, and shall use its best efforts to cause Association

not to erect, any building or other structure, excepting a roadway, sidewalk;, trail and fenee,

within an Utility Easement without obtaining the prior written approval of Grantee, whieh

approval shall not be unreasonably withheld or delayed.

8. As between Grantor, Association and Grantee, Grantee shall be responsible fOf

maintenance Utilities located within the Utility Easements.

9. Grantor grtUlts and conveys to Grantee the right to exclusively Operate and/or cause

the Operation Utilities on, under and across the Property such that no other person or entity

shall be entitled to or the right to Operate any Utilities on. under or across the Property

without the written consent of the Grantee. Grantor covenants to Grantee that for the duration of

this Easement it shalt not grant. and shall use its best efforts to cause the Association not to

grant, any license, right-of-way or similar right to use the Property to Operate any

UUl1til;:S on, across the Property. Notwithstanding anything herein to the contrary, the

containment easements to specific areas accordance with Section 2(a) above win

not affect the terms or deemed to modify the terms of this Section 9, such that the right
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granted under this Section 9 to exclusively Operate and/or cause the Operation of Utilities on.

under and across the Property 'Will remain in full force and effect.

10. G-rantor will cause the Association to acknowledge and agree that the Property is

subject to this Deed and to covenant not to take any action inconsistent with the terms

ofthis Easement Deed and the rights herein granted.

11. Notwithstanding the foregoing terms of this Easement Deed, subject to the terms of

this Section 11. Utility Easement specifically excludes and Grantor reserves the right to erect

or use (independently or as part of another structure) one or more towers, monopoles or similar

structures (collectively, "Poles') for the sole purpose of transmitting or distributing, or

permitting third parties to transmit or distribute, wireless communication services ('"Wireless

Services") to the public as part of a larger network of Poles for such Wirele$S Services

provider; provided, hnwevcr, Grantor's right to erect a Pole and provide Wireless Services to the

general public hereunder does not include the right to erect or construct a Pole and/or use such

Pole for the provision of Wireless Services solely and specifically to the Property (as compared

to the gelleral public). Nothing in this Section 11 shall be construed to allow or permit Grantor

to grant easement'), rights~of-way or similar rights to a Wireless Services provider or related

party utilizing to Operate land-based Utilities from such Pole in, on and/or under the

Property to one or more points, facilities or other Pole outside or within the Property.

12. that the Easements are granted for commercial purposes, and

the express the parties that Grantee have the right, with the consent of Grantor (such

consent not to unreasonably withheld or delayed) (a) to transfer and/or assign, ~ithout

limitation, all or any the rights, privileges, Easements and obligations granted by this

Easement Deed to third party and (b) to grant, transfer and/or assign to one or more third



aj?;reentlents or elO(;UlIlcnts

17.

affected he'rlf'.hv

parties sub-easements or licenses necessary to use such Easements in a manner consistent with

Grantee's rights hereunder. The parties further agree that the Easements are perpetual unless

terminated by an instrument, recorded in the Land Records and signed by all of the parties then

holding an in the Easements.

13. This Easement Deed and the specific Easements granted herein shall be deemed

private easements for purposes. including without limitation.c within the meaning of47 U.S.c.

Section 621, and any (;thel' law, regulation or judicial decision ("Potentially Applicable Law").

In addition, the granted pursuant to this Easement Deed will not be, nor will they be

construed to be for "compatible uses" within the meaning ofPotentially Applicable Law.

14. This B.1Sement Deed is made with the free consent and in accordance with the

desire ofGrantor.

15. provision of this Easement Deed shall be severable, and iffor any reason any

provisiol1 hereof is di.;:terrnined to be invalid and contrary to existing or future law, such.

invalidity shall not impair the operation or affect those portions of this Easement Deed which are

valid, and this Deed shall remain in full force and effect and shall be construed and

enforced all as if such invalid or unenforceable provision or provisions had been

omitted.

1 covenants to Grantee that Grantee shall have quiet enjoyment of the

Easements and granted and (b) warrants that this Easement Deed is made and

executed to mHrlOI'lty properly granted by the applicable organizational and governing

such Grantor.

l',a~:;CIIleJlts granted hereby are easements in gross, and run with the land

tlcncm of Grantee and its successors and permitted assigns.

-8-
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IN WITNESS WHEREOF, the parties have caused this Easement Deed to be executed,

Wlder seal by their duly authorized representatives.

DEVELOPER:

SANDLER AT BRENNEMAN FARM, L.L.C.,
a Virginia limited liability company

By: (SEAL)
Name: _
Title: _

COMMONWEAL111 OF VIRGINIA )
) to wit

CITY OF }

I, the Notary Public, in and for the jurisdiction. aforesaid, do hereby certify
that as Manager, of Sandler at BrenttemanFarrn, L.L.C., a. Virginia
limited company" whose name as such signed totbe foregoing Deed of Easement,
appeared before personally acknowledged the same in my jurisdiction aforesaid. on
behalfof the contpatlY

GWEN under my hand and seal this _._ day of .200 .

Notary Public

My com111ission exrnrcs; _

[Additional Signature Pages Follow]
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GRANTEE:

LEXINGTON INFRASTRUCTURE
MANAGEMENT, L.L.C.,
a Virginia limited liability company

By: (SEAL)
Name: _
Title: _

COMMONWEALTH O:F VIRGINIA )
)
)

to wit

I, the undei'signed 'Notary Public, in and for the jurisdiction aforesaid, do hereby certify
that . . . . ' as Manager of Lexington Infrastructure Management, L.L.C., a
Virginia limited liability company, whose name as such is signed to the foregoing Deed of
Easement, apl)eated me and personally acknowledged the same in my jurisdiction
aforesaid, on behalfof the company.

GIVEN my hand and seal this __ day

Notary

_____~200_.

My commission eX~llres:



EXBlBITA

Legal Description ofProperty

cerl:am pieces or parcels of land situate, lying and being in the City of
U"":'''''H, V irginia, known and designated as "PARCEL SA:' "PARCEL

SBt 5C" and "PARCEL 5D" as shown on that certain plat entitled,
"SUBDIVISION OF LEXINGTON VIRGINIA BEACH, VIRGINIA," made by
Rouse~Sirine Associates, Ltd., dated August 9,2004, revised October I, 2004 and
recorded in the Clerk's Office of the Circuit Court for the City ofVirginia Beach,
Virginia as Instrument No. 200410190166991.

S297\OO3\J>rivllte Easement for Lexingmll-Plnal.OOC



EXHIBITB

FORM OF HOMEOWNER AGREEMENT

[See attached]
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HOMEOWNER AGREEMENT

THIS HOMEOWNER AGREEMENT
("Agreemenf') describes certain billing and other
arrangements relating to the Internet access, telephone,
video, data and information services that are or will be
provided to homeowners at Lexington ("You") in
accordance with the Declaration of Covenants, Conditions
and Restrictions (Lexington Owner's Association), as
amended from time to time (the "Declaration").

1. Basic Services Generally. As a. homeowner in (the
"Development"), yon will receive a number of services
from Lexington Owners Association, Inc. (the
"Association"). These services will be provided to you in
accordance with the terms of the Declaration and they may
include basic Internet, telephone and vid~ services (the
"Basie .Services"). The BtlSic Services are more folly
described in the initial d~elosure package that you
received from the Association prior to signing your
home purchase contract. The Basic Services win be
provided to you through a eontfact between the
Astmciation and Lexington Infrastructure Management,

(HLIM"), entitled "Agreement to Obtain
Communication Services", as such agreement may be
amended and/or restated from .time to time (the
"Association Contract"). LIM. as agent for the
Association, bas arr.mged for the provision of the Basic
Services to the Association and/or homeowners through
arrangements with third PartY setVice provider(s) (each a
"Service Provider").

2.Premlurn Services. ¥ou may receive information from
Serviee Provider concerning premium video, telephone
and Internet services (the "Premium Services") that are
available from Service Provider. ¥ou are free to purchase
or reject the Premium Services~ you wish. An.y Premium
Services that you select will be purchased directly from
Service Provider and the terms and conditions for these
services ,,¥ill be set forth in a separate agreement betwcen
you and Service Provider.

3. BiUing. To the extent provided through the
Association, you will be billed (or the Basic Services as
part of the monthly fee that you ate required to pay as a
homeowner in the Development (the "Association
Assessments"). The Association Assessments are more
spe,;ifically described in the Declaration and are subject to

as provided in the Declaration. PLEASE
IWtEMBER THAT YOU WILL BE REQUIRED TO
PAY FOR THE BASIC SERVICES EVEN IF YOU
DO NOT USE THEM. Service Provider \YillbiU you
Sepll.l"dllely for the following, which are not covered by the
Association Assessments: (1) installation and activation

to the Basic Services, (2) equipment
all due in connection with any oon-

"",.\lir.'" Premium that you elect

to purchase from Service Provider (see Section 2). If the
Association Contl'act is terminated for any reason, the
Basic Services may continue to be provided to you and, as
long as you do not elect to terminate those services, you
will be responsible to pay for them dirl::ctl'\i'.

4. Aclmowledgement. By signing this Agreement, you
acknowledge that:

(A) you have received prior notice of your obligation
to pay for the Basic Services as that obligation is described
in Section 3;

(B) yon understand that LIM and Service Provider
\Yin incur significant costs to arrange for and coordinate
the construction of a sophisticated network to provide
Basic Services to tbe Development;

(C)you understm;ld that LIM and Service Provider
will incurlldditional costs to arrange for and coQrdinate the
construction, operation and maintenance ofthis network;

(D) you understand that the real estate developer who
is developing the Oevelopmcot hl:ilds an ownership interest
in Ll\1;

(E) you agree that making the payments described in
this Agreement and the DeclaratiQrt will benefit you by
making the network and the Basic Services available to
you;

(F) you understand that the Hasle Services may be
purchased for you by the Association in the manner
described in the Declaration and the AssociatiOll Contract;

(G) in the event that you have problems with the Basic
Services or the Premium Services, you should contact
Service Provider or its designee directly to resolve those
problems;

(ll) any equipment provided by Service Provider or its
designee sucbas software and external wiring and related
electronic and optical equipment installed by Service
Provider up to the point where the wiring enters
residence ("Service Provider Equipment") will at all
remain the property of Service Provider or its designee.
You agree not to use the Service Provider Equipment for
any purpose other than to Basic Services pursuant
to this Agreement You agree that the Service Provider
Equipment will not be serviced by anyone other
Service ProYider employees or agents. You will not sen,
transfer. lease, encumber or assign all or of the
Service Provider Equipment to any third party. You will
not relocate the Service Provider Equipment.

(I) Service Provider and its employees,
contractors and are authorized to enter your
residence in order and
remove the Service

HomeO'M'ler Agreement-c!ean (12-21-05)



equipment used inoonnection with the services provided
by you.. AU sueh access will occur at a time agreed to with
you;

(J) you understand that Service Provider will have no
direct legal obligations to you with respect to the Basic
Services;

(K) you agree to notify any future purchaser of your
home or lot in the Development of the fact that Basic
Services may be provided by the Association pursuant to
the Declaration, roes for these services are included as part
of the Association Assessments and that these payments
must be made even if the purchaser does not use the Basic

(L) you have the option to obtain any services
(including Basic Services) fh>m any other provider serving
the DeveiopI'l:lCnt, but selecting another provider and
discontinuing use of all or any portion of the Basic
Services win not relieve you from your obligation to pay
for the. Basic Services as part of your Association
Assessments in lilccordancewith Section 3; and

(M) UM.is .not .1\ pl'c)'1iderof regulated
telec()lrtlUunications.or cable television services' and is not
a· regulated public utility in .the Commonwealth of
Virginia.

5. Special Provision Relatirlg to Video Services.. The
Basic Services may not include digital video services· or
any digital converters, If you want to receive digital video
servic<.'S on one or more televisi()n(s) and if such
television(5) are not "digital cable ready," you may need to
rent digital converters from Service Provider or its
designee to receive digital video services. This rental will
be provided at Service Provider's or its designee's then
current rates and on Service Provider's or its designee's
then-curreht terms and conditions (see Section 3). If you

UOn1e, )Iou must return aU digital converters
(ill(:luding any rented converters) and other equipment
prior to the sale.

6. Speeiall'rovlslons Relating to Internet Services.

6.\. The Basic Services include Internet access
(<<Internet Services"). To use the Internet

Service:s. your computer must possess certain minimum
technical specifications. Service Provider may change
these specifications from time to time by providing you
with advance written notice.

6.2. Your use of Internet Services will be subject to
Service Provider's acceptable use policy.: Service Provider
may change this policy from time to time by providing you
with advance written notice.

7. Privacy. Applicable federal regulations restrict the
of cable television companies to use, disclose or

other parties access to custOmer proprietary network
information ("CPNI"). CPNI is the information a cable
television company may obtain from your use of
telecommunications services including items such as the
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technical configuration of your services, the type of
services that you use, tbe amount ofservices that you use
and the destination of your calls. By signing this
Agreement., you agree to waive applicable CPNI or other
privacy restrictions and you author~ Service Provider or
its designee to USe your ePNI to market additional services
to you. You can revoke this waiver at any time by
providing written. notice to Service Provider and/or its
designee, a.<; appropriate.

8. Indemnity. You will indemnify and hold harmless
Service Provider, its designees, LIM, the Association,
each owners association or condominium association
SUbject to the Declaration, the real estate developer who is
developing the Developmen.t and their respective affiliates,
agents, employees, officers or directors (collectively, the
Indemnified Parties") against claims (including, but not
limited t6, claims for.datnage to any business or property,
or injury to. or death of; any person), actions, damages,
liabilities, costs, and expe1t$es (including, hut not limited
to, reasonable attorney's fees) caused by or resulting from
any act or omission by you or your cont1<lCtOl'S, agents,
employees or invitees in connection with the Ba.,>ic
Services and Premium Services and/or the fil.cilities and
equipmentuscd in connection therewith (collectively, the
"Servrees").

9. Limitation of Liability. The liability of the
Indemnified Parties fur damages ofany nature arising from
errors, mistakes, omissions, interruptions, or delays ofany
Indemnified PartjI, or their respective contractors, age.ms,
or employees (collectively, "Agents") in the course of
establL'llting, furnishing, rearranging, moving, terminating
or changing the Services will not exeeed·an ·amount equal
to the amounts. paid by you fur the applicable Service
(calculated on a proportional basis where appropriate)
during the period during which such error, mistake,
omission, interruption or delay Occurs. The Indemnified
Parties will notbe liable for any fuilureof performance if
such failure is due to any cause or causes beyond the
reasonable control of the Indemnified Parties and these
causes will include, but are not limited to, acts ofGod, f11'6,
explosion, vandalism, cable cut, any act of a civil or
milit1iU'Y authority, terrorism, labor dlfficultie.s, supplier
failures, and national emergencies. The Indemnified
Parties will also not be liable for any flU lure
performance if you to notify them of such of
perforntance within thirty (30) days after you. become
aware of such failure of performance. The lndemnified
Parties will not be liable for interruptions, delays, errors, or
defects in transmissions or for any injury whatsoever,
caused by you, or your Agents or invitees or by facilities
or equipment provided by you. or on your behalf. In no
event will the Indemnified Parties be liable for any
incidental, indirect, special, or consequential
(including lost. revenue or profits) of any kind whatsoever
regardless of the cause or foreseeability of !.hose damages.
When the services or facilities of other communication
carriers lire used separately or in conjunction with the
facilities used to the Basic tile



Indemnified Parties will not be liable for any act Qr
omission ofsuch other common carriers or their Agents.

10. Miscellaneous. Thi$ Agreement may be amended only
by a written amendment executed by all of the parties to
this Agreement (each, a "Party" and collectively, the
«Parties"). No failure or delay by any Party in exercising
any right or remedy under this Agreement and no course of
dealing befiveen the Ptlrties shall operate as a waiver of
any right, except as otherwise prOVided berein. No single
Or partial exercise of any right or remedy by anyParl;y
shall preclude any Qther Qr further exercise Qf sucb right or
remedy. except as otherwise provided herein. If any
portion of l:1tis Agreentent is declared invali.d or
unenforceable by a court or governmental authority of

competent jurisdiction. this shall not affect the validity or
enforceability of any remaining portion, which sucb
remainingportion(s) shaUremain in full force and effect as
if this A~ent had been executed with the invalid or
unenforceable portions(s) eliminated. This Agreement wilt
be binding upon the Parties and their respective successors
in interest and permitted assigns. ThisAgreementsbaH be
governed by, and construed and enft>rced in accordance
with, the laws t>f the Commonwealth of Virginia without
regard ro the conflict of law provisions thereof. This
Agreement may be executed in nurober ofcounterpam
and each shall be considered an together they
shall constitute·oue agreement.

In consideration of th.c promises and the mutual covenants and agreements oontainedin this Agreement and the
Declaration. and intending to be legally bound hereby, the parties listed below execute this Agreement as of the day written
below, with the intent and expectation ofbeing legally bound hereby.

LEXINGTON OWNERS ASSOCIATION. INC.,
Ii Virginia corporation

Name:
Title:

HOMEOWNER(S)

By:
Name:
Date:

·3·
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castroma

From;
To:

'""'s..bjKl:

Ms. Clarke,

"ClIstroma" <
3

Friday, Jan....ry 1M, 2008 10:00 AM
Re; Complaint Report

I \OOIlkI1ike 10 know 1I1lle sec ill going 10 ... "'I' rqury 10 COX open?

- Original Messilge --

'~~'~!!.....!!!~!!!!!!!,!!~To::!
senl: Tuesday, Oecembfi 25, 2007 5;30 PM
$tlbJ-ct: RIo;~t Report

Ms. ClarlIe,

COX's Iet!ef does ooIl1'1Swetmy~. This Iellef is .. lI'ISWef mn !he de¥eIopef lawyer ., COX leIlerhead..

Tt1e process explained by the lleveIoper's lawyer in COX Ieller was 001 bllowed. Ineve!" signed !he
Homeowners Agreement as !hey state. The 25 years commooications SerW:e agreemenl was never propefly
disdose1 The reletetw;:es b the <Xll'I'I'I'IJri agreemenl eonlrad I1UI'ltJer were ilCOl'ect The answer
~ by Cox ald~ !<Myers is a real SI<Jle law f;sw. We tI3Ye~ !tis l$su8 wilh the dMIopel
il a sepaale inquiry.

My QUeStion remains; 'MJy rm 001 Pit*:ded by !he VWginia Telecl:JMJ.ricaI BiU of r9hls anlj Ihe C<& N:J. ,
sp;d0Caiy:
Select ancl keep the teIecommooicatlll prorrroer of my choice.
Iiooesl and ao::oJrale sales arocl service informalioo,
Acanle 1nI underslandabl! biq I.I'der tie vrgilia TeIecornmuricaio BillnIthe~
Tele\oisioll C/:I1sI,me( Ptoiedb'lnI (Mllpetitioll I'd. oll992 sedion ,•.

! asked lh&ge qll&SOOn to the sec, COX ood the developer <lrKloone had being answered, it is 'iI,\f)' disturbing
COX lias asked IIedew!loper lawyer DalSWEifmy iIql,My.1I is even lOOI'8d"lSIIriIingl1at2~ aOlllheir
Iawyets got tlgelher 10 defai lhe questions. The lad thai: Ihey <MIicled a lS_ilg the QlIf'SIions, Iaad me 10
believe that !here may be valiclity to my concems,

EVIlI)' mon1h I receive a tillrom COX wi1h~ Ift::ne servk:es Ihe aTlOI.nIs n set to $0.00 !his is in direct
Cl:XlUlietioh wilh!he 1992 Catje raw sec 1•. May you cBify Ihe~ "'*, oll!'Jese laws Dde\ef>;""s;n:l
communications pI'CI\'Qers or is !here a whole na of lei! coovmricalion ., Vrgna, wilhoul any regl.iatiJn?
Please leave my ~ainl~ unt~ a satisfaclory answer to my queslions is received,

611212008
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castroma

f ...... '
To:
Co:

Subject:

~~~~=
<CMOlfteeQvbgov.com~:<anna.dal1<I@SCC,virgini.l.g<lv>:<m;lil@oag.stata,W1,IIP:
<REBoaIdOdpol'.W'ginla.1I<N"
fm.y. -'-nuary , I. 200e 5:08 PM
fCC R'*"g letIt<.clcc; sec"'-a to QleI" ...doe; <:WI 'I.,.•• pdt. RE....~
~_'08l1l Doc:umenl.w; <:WI_"."tpdt; Re_ CompliIn Reporl.emI; \forgInilo
TeIecorm!uniQIOOo Bil 01 Rights.pdf: Code aI VorgirW S&-79.14.pdl: Maslef ComlTlUl'licaliom
Easemeflt.pdl
R.: Telephone service

Enclosed yoo will ~r>d tt'le letter with answel'lllO your qUlsfoos. II you t>ave Iffl qvntioa pIe_ cion' t'lnitate in
~~.

-~""'~.i"'iiU~'~55~'~"~-frono:.larTJ /(Ibn>dl
To:
sent: Thu'tdity. Jan....ry 10. 2008 4:05 PM
Subject: Tlle~&efviee

..........,.10.2008... "'"""
Anna Clarke .sked me to lcIOll mo the pnlCIam that you ant """""'" gelling the company of yoA$ chcioe for your
Ielecommunication services. Ar>n& wast~ 10 ftnd 8 way to reso/Vl! this but ttl dale with 1'10 acceptaIlIe solution.
tI you ha..... few nmvtes,l WOI,IkllilcalO ta", wiIt'l you ()I' Wyou CCIlId provide me with additional inform.tion on ttle
de\ slcpnwnt by IIm8il ft may help. 1need ._.... 10 quastiorls loka; Is the property • gilled c:omnunily with
privaOa _1 AtfIthe Nraets Cilyof\llrginia BMdt -ned and mai,..lelt7 II the FA",,""I,. condo? "~Is.

condo wit the PGo\.p- an b."", """"'* 10 ..... ac:oess 10 Ihe WI'ing doMt Jot • aecond~ pmYklar1
l:loe1; the poroperty ""'""" oriation 0W'l'I the ccmmon areas wtlefe MOI/ler lIIrVICI plOYid.. woukI need to
SlC\Jra rights 01 wa, top~ cable and condu~.? How fa' Is 0110 the nearest Varizon f8cNty. What. the l\lma of
lila de¥elopmenl1 I wi. be glad to researcll thia on your beha~1O see ~ we C8I'l assist with a rnolution, If you
would cal me at Nhef 800-552·79(5 ... MIea Ihe DMsion of Communicafions or _ me .., 1 with these
deCailI; I..~ ..., ... ',"'ion. fmm the .... !hall read I mull. bot mctIlO the Iitofy than I in Ihe lila..
~ Ms.~ Is usuaIy the beat at r880IVinIQ c:usbnIt ...... ,.....ots I wiI be glad to fftieW"lhe clataiIs bo_
~ , C8I'l ~Ild lInyIhing Ihal mllJ have baefl "'e.looked.

"""-5eniclf Teleoornmunicrios 50! !P';,,'
0Mai0n of Co",,,,,. omli""S
S\lII8 CofporalOn Commlsskln

2

611212008



January 11,2008

To: State Corporation Commission
Division ofCommunicatiollS
P.OBox 1197
Richmond, Virginia 23218
Attn: Larry Kubrock
Senior Tel,..communicutiollS Specialist

RE: Telephone Ser....ices

These arc answers to the questions on your e-mail dated 10 Jan 2008:

a) Is the property a gated community with private streets?
Answer: No. we don't have gates. Yes, our streets are private.

b) Are the streets City of Virginia Beach owned and mainlHined?
Answer: No.

c} Is the property a condo?
Answer: Yes.

d} Ifit is a condo will the POA place an entrance conduit to all"w access to the
wiring eloset for a second service provider?

Answer: Unknown, to answer this qUt:5tion you would need to sec the
contract between Cox Communication and the Lexington Infrastructure
Management (LIM). This was the special purpose entity created by the
developer to retain control of the C<lmmunication infrastructure after the
period of developer control. We were denied copies "fthis contract.

e) Docs the property owners a,socialion own the common areaS where al1Othl'T
serviee providl'T would need to Sl:'ClUe rights of way to place cable and

conduits?
Answer: No

f) How I:lr is it to the nearest Verizon facility?
Answer: Vcriwnjust ran tiber around the perimeter of our pmperty. They
also have a cellular tower within our property. it is interesting 10 note that
Vcrizon fiber service arowld my complex was done without using

exelusive or bulk billing agreement~.



g) What is 1M name of tile development'!
Answer: BluegrtiS Park at Lexington in the City OfVirginia Beach_

I have enclosed a doo:umenl fiQm Broadband Pm~rtics Title MasItr CommWlicalions
Easement in the Fiber Age as enclosure (I). This document disclO!le!llhc complexilyof
the legal arrangements to ereate ~wire communities" and is similar to what the developer
LM. Sandler and Sons put in place in my community. This doc:wncnt shows the
developer how 10 maintain control, increase profit and avoid as trlMy laws and regulation
as possible. It also states how to Iock-oul or disiDc:entive other service providers. Couple
wilh faulty disclosure and oontnlC:l prooc:dun:s d>e consumer snmrb no dwoot: against
these prIlCtices. This docurncnt shows clear intend to prevent oornpetition.. whieh I
believe is one ofthc charters of tile State CorpoTlltioo Cornmi5Sion, Communications
Division.

In my pani<:ular case, I am bound by a CommWlicalions AJrumatI for cable, lelephone
and internel services bec",,~ Lexingum 11olrKownen. Association and the wingtol'l
Infras\nJctlIJe Maoagemcnl This cootnlct is for a tenn of2S up to 7S yo=. l..ellingtOll
Infralltrucrure Management is Bcompany ownoo by lhc developer 1..M. Sandler and Sons
LCC. The l.CJlmgton Homeowners Associalion is also OOIltroUed by 1..M. Sandler until
the: end ofdccl!lnlllt control period. This conlTlloCt was placed into effect before most
homeo....n.'"' moved in and during !he period ofdeveloper control. This oontnll;1 binds all
homeo'o\'TlCn 10 pay $14S.00 per month for Commwtications Services as part of you
homeownrrs assc:ssments. OI~r commwliCOlion prOllidtrj can be romrocltd by the
homeowncr. prrwided lin! homeowners s!ill pay lin! $Uj.OO monlhlyfee /Olhe
assoclol;On. A significant finding is that Virginia Condominium Code SS·79.74 controls
the length ofcon1rllds entered during the period ofdedarant control, wweb in no Clt!iC

$bould exccod 2)'eaT$. The Virginia Corldominiwn Code S5079.74 is attached as
enclosure (2). 11omco",'!ltB would hlI"'l ~ llIke the dcvclopc:r to ooun in order to
invalidate thcseconttaets.ll is my opinion that for middle and low inc:omr: fiJrnilics the
option Qf lengthy and costly court litigation "'ilh the developer is not attainable.

Under Ibcse exclusive contracts the goals of the Virginia Telecommunication Bill of
Rights could 1ICYa" be alllliDcd.. Cu!ilOmCr will n~'er be able 10 cho!le among providCl1l or
have a clear and wdttsandablc pbone bill. The Cebic Telcvision Consumet' PmIccl:ion
and Competilion Acl of 1992 Sec 14, dewls that cable billing should be itemized.

I have never received an itemi~ed cable or phone bill from my IWsociation and even when
Coli" 5Ctlds me a bill every month all items are set to $0.00, ell"cepl for $1.86 that I pay
Crut 10 kec:p my phone number priV8lc. This is in dirw. <::Onlmdic:tion to the Cable Act of
1992 and the Virginia Teleoornmtmication Bill ofRighls. T have allW'hcd a Cox
Account $t3U:mcnt as'mclosure (3) and tlx: Virginia Telcoommuniealions Bill ofRighls
lIS enclosure (4).



As a paying ell.'ltomer I don't know the itemized valw of telephone, illleme( or cable.
also don't know who profits from thi.• contract. I requested II copy of the contracl
between the Lexington InfrasuuGlure Managcmelll and Co" Communication. This
contract informatioll ""lIS dc:olicd and hence I have 1\0 idea oftbe level of""rv>cc and
contractd~ that. oontrollhe services thai. I pay for every month. Ilbink the
Communicalions Division should gel II oopy of!he Contract between !he Cox and !he
Lexington lnfl'llslluclure MlIIIlIsement 10 cl&rify once and for all the 1nIlh behind this
issue.

J>riYll1e Cable Operators (LIM) appear 10 be e:xcmptcd from alllhcsc l'llquirements.
In Lhc case oftbe cnclos:d Cox ktta", whett faced wilb billing qucstions~ on tbe
CaN<: Act and Virginia Bill of Rights. Cox Communications.oo L M. Sandkrs LawyeTli
drafted a totally unrelaled~ avoiding the: is.suc altogelher. and claiming that !he
dCVC'Joper Pf'OP"Iiy elTC(OIed and di""losed!he controcl.1 haw: Dltaehcd!he Cox 1encr as
enclosure (5).

The way lhese conlnlC1S art: placed in e/fecl also rai9CS qlle5lions. [n my particlIlarcase
critical docwnc:nU on the diselosure were improperly n:fcrenced and conll1lCl proccdUIn
"'-ere DOl followod.

On !be iilSUC ofdisclosure, clallSC (m) ofthe Non Binding Reservation Agreemenl To
lkcoIlW a Binding Purchase Agreement referenced a controcl Title "Agreemenl To
Obtain Communication Servicc9" with Instrument Number 20060126O(l(J139260.
In$lIUITlCl1l Number 20060 126000139260 is 001 !he ~Agreement To Obtain
CommunicatiOll Serviec:s" but 1'II1b.,.. !he "Dcx:laralion of Pro!eclive Covenants and
Restrictions~. lnsuurneolt Numba2006012roooI19260 refm:oo:: a '"Communications
Sen'ice Alti'''''''dM but thl:re are no insl:nunent nllmbcrsaltaChed 10 Ibis n:ferencc. Since
the 00II1nIC1 was not properly reference. il ....as not disclosed.

The procedure to effL'<:t the "Agreement To Obtain Communication Services" Il.'i

explained by Caroilialm Esq. in the Cox ComlDllltications LeIter mention that Ihc
"Communiocalions ScIvi« Agn:cmcnt" was received iIS pari of the disclosure package.
The '"CommwUeatiOll AgrttmenC was 001 mclosed in the disclosutt package. FW1hcr,
she mentions that each hO'mC'Owncr signed a "'HomcowneT$A~enC. I have asked !he
closing ageRl for copy of the llomoowners Agree-menl but lhey can't find it. Enclo5UJC
(6) is the Equity Tille e-mail thllt mentions the developer don't have tbe signed
Homco....ntrs Agn:cmcnt.

This prl\'lItizalion ofcable and lclcphone SC:r\'ices ...ill sun:ly impact important la....s and
financial aspecIS of the stale. "$ Ibex practitts become lOOn: prevalent and more of
these services become -privak-!he Bill of Right$. fT1l1dli9CS and other communication
Slate laws ....ill become: void llTId commllnical.ions provider$ will become de-regllialed,
voiding the need for a Communication Division at State Corporation Commission. Also
there are multiple tax", that are applied 10 communications services, "ia the eu,tomer end
uSC!" tax, communicalion tax and fiaochisc fo:es ete.. it is unknown. how a priVlUc cable
opcralOf will laX and if those taxes would lilllhc same purposcsas communication ta:tes.



Enclosures (7) and (8) arc previous communication with the SCC in which ~ome ofthe~e

questions and issucs were addre~sed,

Thank You,

Marilyn Caslro

Enclosure: (I) Master Communications Easements in t:lJ<, Fiber Age
(2) Virginia Condominium Co<!c 55-79.74
(3) Cox Account Statement
(4) Virginia Telecommunications Bill of Rights
(5) Lellcr RE: Marilyn Castro Customer ID: Cast2261
(6) Equity Title E-mail RE: Homeowoors Agreement
(7) Leller RE: Exclusive Service Contract for Provision of Video Services in

Multiple Dwelling Units and Other Real State Devclopments Mil Docket
No. 07-51

(8) Prior SCC E-Mail Complaint Report.
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Master Communications
Easements in the Fiber Age
This approach maximizes developer rights while providing incentives 10 build fiber

By JeffI)' L H~rdin and Jarna N. Mod:owin. H~iJ<h"'lII'"nd W,lIlrb. i..I•• /'

f!.<,;;"l<' MCE liml...«Tokc p"".id<t
,....".. ,,, tl", ...., ",,"I,y. ,I.. 1""""'"
'ion DC ....ob1 '" cf ,I"~
~~ i, l'locly ... b< ""_
high ifnot 100 pcr.-cn'.

·l~i. 1",0'1""" of "i&" I""n,..",;"" i'
....,,.., ,h.. only «'OOO<ninlly b.sihI<
....,. ... ouppot. ,I.e <:Ipil~l i".... _ ...

II<;ttSUty '0 'Otu\t,~ .nd "".,....c
• "",....,f_,b,_." F1TIl .·o,nm,,"'·
•..,ion. i"f",,,,uc,,,,c. Absen' ,I ...
:rv.ul.bilicy of pr.fa-<nti.l "" =~,......
acxm br. JCrOa: l'fU""iclcr no ,he d<•

"""",""n'. ""''' ",r..""",,,.. m~,
"'" be: ,ktJoy,,1 iLl """Y ;""."e<L A
Met.1oo ber,.. po<i,ioo." ,I... de",,!
"I"" '" rn<>.... rum..,.....ion from''''
...1<.--.1,......., provid<.lO. providi"Fo
,Ix p,d<,.."lol Of ."",Io,i", ,ig;" '"
,",,,... tn.: ""''''"'oni'y

WI.... d,d,,"!; • Me!:., iI .. 1m·
......,.. '" pn:stf,,, 11", di,,;"';'",",
l""-en ,Ix <"",,...,nic:.l,ionI iof..
>1,0<"'''' (i,_.. ,Ix pi.." b ,I... ~roI"..J)

.,><1 <I... ocr ....... pru.nlcd ."" ,10., in
f,..."",w",_ Th;,. p:ocr'" ,hey.....

a' ._nr ofl\c.,Lit"y i. """""""1':
...ired ""...mo"~y ,,,,,,,,,,,ion,.

1;'" <l"><~'l",r """,II>· w'''," '"
."ic1ly limi' ,he .M"y of I<f .ic. 1""_
ridm,o t"Cf~ ",.Ii1;"P ,"'....do
'0 onJ., to in... 11 tKW 'n(""ft"'''''''.

This prospect of high penetration
is often ttle only ec:oaomicalfy feasible way to
su"ctrt the capital intestment necessary to
construct and operate a state-of-the-art fTIH

communications infrastructure•

no. INn; 011""
Mo.te' CO"'tn<j"l,olion. la',,"""l

11", MCE is. I"'i.." .. ,,,,,,","' (.c

uLllly • bundle of~ .............,.)
tho, ...1-;.", l>o<h ,Il< , .Ilat of
con'm''''int ...... I"{,,,," ,urc ilhin
• ,..... ho''''''g 0' r""i,~r,rnilrde",1
"l"""" .rod ,he proy;,ion .,( com

....." .................'" to~...

..... lh< MO:'. ,yp;e.lly .. _10""".
..J><t" pet111i,,«1 ",>d., ".,. b .... ·11,;"
""',," II", cO"''''Ll"i<.,~"", (""I,,;.,
.nd .....ic.. """ o"ly Ix jN'Widcol on
,.... P"'f'"'7 with ,I.. n,...... ctII,orn:
of,.... hnldtt (", PO>"''''') of ,I.. MCK

of. higl>et 'o""'n" "h ''I .. ,I,., ,,·ill

&<_..... """"U< """,n ."fl;e.....' '0
jot>oi{y k-o pti<n to~ wl>ilr
.1.0 """",in, ,I•• oivifW:ou. up·f"""
""'. i"Ix"", in d",>loying fik, f",,;Ii.
,ia.

0. ,dop"••nd propc-ny ..- can
,...i" .-.... """ :I«n> 10 c.....-
m"n~ ... ,h"",v. ,he 0,", of. MO:'..
·11,;" ."id. will 0'1,1,," ,h. 01,0,1 <I.
"""0," of. MCf.. <k.a'b< how one
typlaolly aa<c> • .\leE..nd pnw;d<
• btid'....Ii"'J_of,t.._om~
'''.'rV: .,><1 Iq:.l i,..",.........,«1
wi,h ,,,ing. MCE i'" wl,ed rom"",·
oily.,,,,"tP"",,.

A
""' to ,he: I.,no br-J..
b,md II<'V;';<I i. ~"i<kly be·
"""ill", n........y for """,
!>umd>o,,...... Au di'"", ,.,.

...11, .....ny ......~ _ COIO_

siclr.T 2V.ibbilioy of 'hac .....i<"" ..+=
m"kin~ I"",,,, b"yln~ ,1<-1;;'101".

In ,he: i»<'...'1..:0 ",lcpho,......1
•odto .....it.. """'" fairly sund.n!.
J<.dup:J.~ li"k r......~' '0~
"""m"o;"'.. "",, ....vi<.. m~h, bc
" ..11,01< in ,h<-i' ,,"w )..;",.jn~ d<;",I.
opon<DU. lOeby. m<.'<'Oi"ll rhe Cl<peua
riomoli""~r"",I.-.nvy Mar

hOI""" ""l"i"", ,h.. d.:-..I<:.p.n """''''
,10.. .oJ.",c...! \""...11,..>,,<1 ",,,jc,,, ""

•••;1,1,1< in ,heir""'" <k.dopnl<n'"
I, it '" ,hi> __ ,11>. n-., .ad
......., _ taidt-n,w .........'n in

t"" Unin:tl Sta,.. include 61><, ,...,.
h'"'''' (F1TH) comn",nic,,;"n' soh,·
,""' ,.n ."..nity.

"II su=:afj,1 ;n~liuoo of ..
FTTH (<If .w;~ <on"nun")'1 ...

"n~.m<n' .In><», illoCyi..bly "'r,irn
,10" ,Il.. 'kvclor<r ",,,in """~" "".."
....."'" '0 'hr ""mmunHy by "",nmu.In,...... .,....;a, INo,ido.. ec-rol
I;"~ a<ccsulk-.. ,I>< d...do"a ,,, 011".....
ex",,,,i.., ....n~Ot"<"" ,,, "",.it< pro'
.i,k,,,- ·lI",',., i"".·mi"" fat 01",... '0
cono<ru<r lU.e-of..h<-U' 6ber fa.:j]j.
'ics .nd ... tid""" ,ho: 10, iib<r<.
•bl.:d vooc<. '''leo. In'''' nd ho....

""',, i1o' i"~ ".", icc•.
A M...« Cummonic.';'M" E. .

....... (or -Ma-, ."•.",..._ 1-
t<- ,....~ ,,, o/:M.,. ,1Ie.< .
v.... in h"lk f<." ,he ,,,,,,,,,,,"i'7 "".
",1",1< on '"nn, dw • r< ,n."e '.""",hI<
,,, t.... <r>id<nts ,h.n , .... tCSQ:nl' ind...
~Ily "",,1.1 "'........ '11>;';' Dc.:_
, .... ,dox;,.,j~ p,,,,,id« ...... ,m1



tt-;" t<C<i.... d", dcdioooo..l....o.-.,
.... ndo<..of....,-~, M tllC p......

"''''II; prl"",......mcn,. Thb ,I.., ("C'

",,"". ,1.0 ,hili,y uf ,I>< 1~>lJ" ,,( th,
1"1".,,' "',oJ...,y <...""',,, '" ,,~< ,he
"",,",ion ,,,", •• """moJniaritnu 1,,_

r,......,,'" Iocoud ",o<k. ,lIC publ'"
.....t....y or ....10,,, 'i>< ....~ 1Ut,...,
'0 ,I", l"'1>1i< ,IKh,."f- .1y ;. x".. l1y
...I,hi" I" p,I"". e...m Thi. co"
be ,,,,,ful ..hm ",In,; to.void ,,1,..1,,

i", • '"""'" f....." ... ,n~ .....
......in,be~,.

1l<1Wc dccid'''K '" .....te • 1"'"''''
eom",,,,,blioru " ,"'", in moJo Q'

ris/o"."f..." ,h re '" L... dcdi"",«!
to ,It< publr " ,he... on:. ""n>be,
of , "-101 h< ..k..
"",UC«>UlU. ""' n,pk.1o.>a1 fr....
,h;;,i,,~ ."t""",",,, , ""'".... ""1,,1,.
• wired .""""",,hy pnwiJ,·, ,10" i.
otrcris~ .i<lrn I<ni<:n ... Dbul" ,
(....do"" ,f .. b<Jld.. p«....;,,-
"'f: priv <a>nnmt ..·"h,.. "'" rubIic:
"s/o,4....,.. lUnd<, f""""II...·• ""'-'I
f..ochi.i,,~ .,,!ltori,i... t< 1'"",,;,,«1
lU '"'1"1,,, tl.., vide-<> ..~,'i<. pr",._\'",
lIbr"n • r.....hi'" IU Ioc.l< """.......
ng,-. ••&..",,,,to,,, tn lbe ,...wi<:
rig..·o/'·....,..,

In .>dell,,,,,,. loc.1 ."tho,;,.,. wh"
.rc ,,,,f.,,,ili,, with h,.in~ p.i."e
..........", c",bc<I<kJ '" • dcd;",,,«1
""""...,. Of publr 'ot'>•.".r...-.y """"
to ..... ,h ...~taIt '" debr ,!>< dn!;'; .. _

I. order '" Ie..·,.... ,~e ""ph,,,,,, 0/' the
pri ...,. " ..d...,y.·.",O'."t, D.......,p
efl <11*:.lIy w"ot tn ."....d ''';- d.-I., i"
dediu'iI>n b«.olU<" iI .lto.kbf> Il><.,
obi:iry , I.. ,,,," dcnJoro.......

,\< >«f <. ,he tD.>d....y e'''_

A """.«i~ioo.. ""..........,
of,en IrwJOOc<I i. th< MCE «lot<>
'u ,I>< ~..mins ul. p'iv... <>.."",n,
wi,!tj" .ny _d. me« ", hiShw.y
"';'hi" tit< """",un"y .,od d con_
t;.......... of ..... prior 101-
......0& ,I... "",b1ic dcdiD,"'" of"""
~..."!' D< .", public ,;p.,.."......,.
11>< <I,di<,,~,n p'Ol'''' i,,,,lf .h,,,,Id
""t ncpte .IlY ~..;"i"& 1',1v.,.
e"""""" in ti>< t<»d...., '" riJl!ll-ol"
...,. ... be d<daIcd-

Unde' ,bi> 'PI"'''''I<. tbe pubhe ""-

The deweloper U!iualty wants to strictly limit the
ability ofsenke prOYiden to retrench or dig up
the roads In order to install new infrastructure,

but often is more open to having multiple
providen.fservices share the infrastructure

that already is in place.

......ily. A "p<ri.....-" '" .-..........

.......... " ....'" d... io>icI< boand.o')' of
,hr prope'IY ,ypie-II,-.Ix> 1> incl,><i«l
in ,he MCE, 'Ih" I"',imeter "'''''';en'
..r«:.lvdy "",Is Dff ,I .. rorn",uni'~

f'rom un:w<booi><d _ ... b, "'bet ......

..... I"""i<lu ..
It .J.> i> .dv...hk roo ,I... MCE to

~ ...",. '''am",,,,, 01'" ....«""'", w;,h
""[><d to ,ny ....ti,,~ or (uto,'" cOm
mon."", .... common property tllOt h.o>
bo<eo .... ""'T b< ....,a! ... t"," bam-
<OWJ><U • ...,. ion h- ,be """......
"i,y. D<pendl"~""""c",h.MCE1>

~r.n ..d, ,I", 110" ror ,I", <om'Tl\mi,~

""""',;...... n",.. joio in the ~... "t of
,I... Ma ID",-, aomn_ pn:If><ny

po" ... I,- COM~ '0 ,he HOA. If
,I... MCE ;. V'",cd bcf"", dI. IlOA
I. (..,mc<I ,,' bofo.. I, .......0<. '0'" ",1

.."" "'y """,""-", pro!,""y, ,I",,, ,he
HO.~', 1~1e lQ .1", rom"""" ~y
will b<~ br ,I...~
~"",«I Mef.. In addil;"" '" , .....
,10m: ..."""entl, • 1J'CC,r.: ....en>.

oo"""""t for i"~,,,.. ,,><i <1;""'" 01",
propeny ,1.0 I. Includ«l In tI", ,yp;e.1
MO'.

b,,' at".. ;. "-" oprn '" lIm", "",1
,;pk ,...,.,-;d<n of' I'<fYicfl ","" ,lo< ;,,
(.....ruel~'" ,b, ol...~ lo i.. rlaa.

D",i ..~,,;,hi"F b<'Wttn c<>mm"n~

""i,m, infm"'''''''," ,ud tI,e ",,,ia.
proo-Hi«l _, ,hOI ;"( ,oc,,,... :ill<>

1"""'" poail>Ir billi"S the """ ,nd
~_ of.h< i.ft..,rtKIlO... ><po

""eIy (yom ch...,a h- lhe conI""'''~

en",,,••etv;"",.

In .u~ ~"""". th"", dl"ln", n~),..
should• .If. ",1"1",,.m. be I~;"'" ;no"
0<000111 .......~~.wit-ed~

""... ily ..r."~ ,tu. 11....,,1 ~ MCF..
II ,100 i, .dv..,b1e md.-f, "c<>mmu-

,,"",;on, In r",tr,oc,ur< .nd 'wmmll

"io.'''''''' ..,,,",,,"- I>ro><lly e"""p. ,,,
r..."re-""",," ,... MCr.. While~
...tu. cln:u!a•. "a-_niat;"'" inf....

..",c'",,' "-1.1 be dtlincJ '" include
,he ""I:lbk p<r>on.l 1""P''''y ,.1.,«1
,,, ,ho I'",,'ioio" L>f 'commullK;,,,iom

.."..ic:...... r...... Iu pan. "romm""Ka'
,;,,- ........,.. *-old h. ddiooc<l on
;..o..J" (in addirion to ...occ. video,

1",<10"" .".J """",i'y ""....ic:«) ",1><1
ro'"'''Ll"i"",."",, ,I", .,><i I"f""",.
'''''' "'" ,It.. co.. b< provi<kd _,t"" ....."ic:o._ ,J,..."""'"....

The 1UI«I PUrr-> at ,to.. MCE
""""Id ;ncl"d<. '" odd;" ..... to the
oo.i,"" 1""P"f<> "f I...,.n;,,~ ."d
m..ntol"i,,& romm"""""io,,, i .. f,,_

.. ruet"",. ,he ""'rlc.:tI"F ,nd pro
.-isioo J ..........ico,iooni oaft>:>
.... h,n tl.. ron""u,,_,.nd the """ of
,he eornm""i<"ion' I"f,u","""", '"
><rve .nd "..,,, loc""cl D~"IJ, of ,h.
.ommunity.

MIIItipIe &0-11 .ilhioo 1M Mel
110< MCE 'ypically ~"" OCOCT.I

..,.",.."" ""., 'bc P">p<",. Whik ..
'i ,hi> a,.y""''' r«!",><i'J1!, tI ..",

"" "'~ ><f>O'''' Iepl pu...
f""'<'- AD .II-.rnn1,....,..,. ·W.~kd·
............ CO'ft'l'"," ,t.., .... i'" prop<Tl1
~.... ,I", d.-wlos>cr .,wI ,he >cl<'Ct«l
"'lVi«. p'ov.Je, ","i"\L'"' fi,,;hil.
"1 (", k,,,,,,",; ,h. com""",ico,;all'
;n("",...uf<..... Ik .lou p«'dotdl~

....... Ioo.<ud~ of ""'""' ,.
""""''' ..,vicco ""ywhcf< in ,t.., ........



Under this approach, the pu~1kauthoritJ
receives the dedkated roadway ••• subject tt the
pre-existing private easement. This •.• preserves

the abilityof tbe holder of the .•• ease.ent
t. take the ,.sitiGn that itscHUnUnications

infrastrudUre located under the public roadway •.•
is adually within its private easentent.

This can be usef1lr1 wilen tryIag to ~yold obtaining
it video franchise.

__ I~Oi ....... """""imu.o< ...tt.f,·
cd '"~ <L:l:.cd in <ltd<. '" ('bal.
,hor Inc.I .",ho,;, .....nd .W>id ,hIT
,kLoy•• Of C~""'" djm;n,.;,," of ,h.
prjy><c m>dw'y <Hen"", 10'" """I, in
,ho -.J b .... orIoa.d >'idto n
f""""lrr '0 'PM'b. Ioal f..ndo....

(,eotln, AMute'
e-w.nkortlooo. (",,_t

11 io imp<'l>1"'" tio>,,h<~ Of

P'\J('f'flY-..u ..l,;Q "'q>< ......... ,h<
;n;,,,1 pl.nnl,'ll of ,loed~nl '"
pre"""'<: it> ,bili,y ,~ ~"'" • MCE.
1..... pi.. h ,.... prnpcrlJ' Ihould •••
1""'"'iY ..~•• 10 droo, .nd """",,iwlal
L.."f;UU. ,h,o,."1 pubI;c .,Iiry.,....
n><"n '" public ,i~h,,....,r;""'J' ....i~

......,J "" .... pbc ......ly b '... '"
public ....,."'" umll""icI ."d ,h..
,eI ",,,,,,,,,",, ie"i<".. ...,,, ic., pm"ide..
nt,y :lCCCU d", P"'l"''''Y <H,I~ puntUu,
.... poi.-............... lO'.nood by ,he
1""1"""1-_.

lh. pt'DpC"y'-'''' .baohoo,ldll",ir
,h.- """I'" or. "1 u,in,y "".."",,0< '<> ,he
<f"'i(,e u,;li,~ "".i<o- h<;"~ I..... idf,;l

by ,he con'I'''''' obt.i"~ ,h< <ur
....., (>uch 2>~.po '" _«I.no:!
nprnoly rn-c•.dr u"" ,.,( "",h p"h1ic
",il"y .-.".-mc", fm """"~,,,,ic.,ti,,<><

....,.in...

R.catt moon dec........ i~ .......1
.....n. inc.....i.,; Fhi.L. G<utr;.. ,od
\'I'..... inl:"'." "'Pl"'" ,..., ",";.,." , ....

p<>bli< u,ilir, "" ,LObIr
b ,t.< 'n....ni>Oon of ."",muno.
""ns ....,.k.. .". p"blic K'T.... eomp.r
0;'" or by ,I,i,d p"'y com ",un;..,I0".
K'Tvk. p idcrs "nb. ,h< c...""""
.,prco>ly ti<1. wei. "". I• .ad,-
,;"" '" ..,..ricri.,;. ,h< _ of ,~,I.,

"""""...." •• ,he pi...ba .......,Id "If;..

m"i.dy ""'" tho, ,h. P"'!'<"Y ",","l<'

......",. fOf l,..If ,I d".;"" rif;h, '0

....hori<t-t-h ,h< 1 1U1.... of_ft_
nuo"ic..t__ inf"""no<n1O< .....l .he

plO'O'isJ,.", of CO"""""iao,,o,,, .....ka
"'i,hi,, ,I", l"'~"'''y<

In .Idodi,;"" '" d.. pl... ,h. IXcI.
121;"" r>f c:.,....",o,.. C>nd."''' o..d
PLstricriofto ("CC.k1U·J '" ,he dew!
"1""'''' .1,0 ohOtlId ..prasly 1""","iI

,he e<e>tion 01. MCf.. It .1<0........
aprco>ly .,,,!>ori,,, ,h< dc.clopc. '" >C

, ...~ lOr ,h. ;, .."11>,;.,.,, "f ..,,"on,,
nicll'."'./"f....,""',,'" >lId ,he I',_i
"'n 01'-tmunicar:O- ......"'" 10 , ....
......"'M".y

To ,h.. <txl • "...Iv....... "......'1"
I, t1l;U1~< '" ,'" CC&:R. ,h.., .. [\11"'-'"

III ""',,•. Th...U",'<' ,1>< Jew/n"",
,n nw""in nu.i.....m llaihilil, "'
pod,"I; ,he ......",Iin; ....wi..... coon
mum'y ....."p""""... lo,ba .lr......
fo, oh,,,~,,, i" 1.....oJ ",1>0.., d""",,·
",,00«.

~1 11y. ,ho dr>d.op« " ....11y nerd.
,,, ;n •• ''-In'. CI'OIIaII '0 ,he
au,ion 01 ,.... MCE. 1hc In-Ic,.ba

ol>ooold Ii"', ,h.., .hr MCE ,nod
...,. ouh- u or lic.-oua ~.. ....,.[
,h.-c.-und., ..ill ''''' ...."bjo.... '" ,I...
lcI,dcf. ",o,,~.~. "It ,)..- I""I""'Y. 0'

.. Icuo ",'ill ,,," .... dl..",hoJ loy ,he
Jntdo:,if. J<-clnta nr "'...................

cixs nt riVt" ,,,odcr- ,h< ""_'ppo.

G,.nllng. MCE

Once 01.. 1''''1..... lV'~,,>d""'<I< Iu.
hn-n bid, ,.... ""'" ""l' i. fOr ,hor de
.............. 1""P""1 _'n<T 10 ~,.'" .I
MeF.. 0 ... ..,.""""", of,en ..k,," in

wi".J "''''''''''''''1 >rI'''t;",,,,,,,, ;,,..
""I"". ,)..- ,bdof":ty-.""ng ,n. MCl;
10 • wholly-ow""" opcc.i.ol f"Ul""'"" en

•• , ("SPf.j, fonncd '" xr ... ,he """.
monic,""" p,<lcq:on fO.- ehe «>on

"''''';'1. l-l.vi"l: ,he tk....Iopc,·. srI;
bold ,he MCE .I._~ ,he dc",,1.opa
'u ("Qt~''''''' ""'tu.r;i"~ ,........Lni<>ft.
"';po with ,Ite ........«l-.;u r-iJ
.............f,.. ,h<.k ....'P'" ,,,.,,, .....
""n'!ln"",,, of ,I>< """,mun;" '0 •

l..rnrotO'"cn;· .I"""';',.", or .i,nll" ",_
p"i..,iot,.

ThO. ''"1' ~ko _ ,..... q,,1 .nol
""",,,,,,,,.1 'UlIt:> ......;"',..l "'Mh •
MCE ....,y r""n ,I>< P'''I'''''Y ' .... 'M·'.
which of.." .(.... I,. '1",,;"'1 1""1.....
"""1 of t1.. dc...lopa IOrrncrl fOr ,h<
.....J'OIC" of .......iri"l: >nod dndopi.~

,he 1""'1...". 10..,.-...1, ,he MCE 10 IrIJ
by , 1CJl.""" <n'''y ",It"", U<j'n,(C
,<><I hn.,.ci.1 r,,,,,", i. 1<1"'""<' ," •
..,.,w. CI''''''-. f""" ,Jut of ,he 1>roJ'"
.n' ......... .I.... ,Ite d<: ..~"",.

Il MCE ~r:t",cd "" •~ m

ito SPE "".. lIy ., ",'h"i......M! 1"'"
P<""Lli. I, "I", "I'~y pro.ide. r",
,Ioc.~.. ~,.'" .". 01... l'1'IO 01
...~........" ..... I.,..... l"""....>e

or """.~".J...,.",; !'"J'<'I",1 Of 1''''Kcd
in ,It.... ion) '0 nwncn Ilf ,h" comm,,·
"i""io". i"r..,,,uc,,, "J 1""'iJc..
of ,h. cnmm.. ''' ""'K"" ,he

,........'1·
, ..... .In-, r.... .."' ... ,!t.>r tcpL.r"

,h" .l>il,,~ of 1.. ,..1<"""'" '0 "u" ;"",
~r.cI".;"" "rr.n~."",,,,. wl,1o n"""",·
";""0'" I"'",idcn lOr ..,u.:. '0 new
.........,~ dc"~'P"""" Whro, ,he de
"",Joron ~...... ,he JvICf. ro •• 'r<",,1
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P'''P<*" ""';'1> 11",~ ~'" _yo "" •
.\lCF.'o he ""10",,,,, wi,""'" ."""io~

• f""I"f .1""" ...,. I,...,

(),,~ ""1 'u .<hi". ,hi, i, by "Ill"·
,u,;,,~ dl< wim! """,,",m;'y ..r,,,~<·
1ll<N..... Iw. ,I", SI'£ i, no< ,I", "",na
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"i'r 1M,..,.. m,mlx. of ,••><>n,
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50>0:1> _"'" <;00 "" It••oud br .1·
Jow;nJ: .Iot "'"' of ,he ""isfUoJ: .......
"",nk'>,_, ,,,r...."',,,,,'" <H br
,",,'i,,~ • li.-en.. It, liS<" ,h.......
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receive notlce of pmpo$M i1trH!!nOments to the by!iIws i1nd receives no written
objection to th~ i100ptlon of th~ tlmendment from tile mortgagee within sixty dil'fS of
th~ date that the notice of i1mendment is sent by tile assodiltlon, unless the bylilws
el<p<USly pmv;de otnenvise. If the mongagee has not supplied an add~ to the
ltssod~, tile assodation shaH b@'~ to have received the written consent of
a mortgagee if ttle association sends the tel<t of the proposed i1mendrnent by
certine<l mllll, return receipt requested, to the mortgil<Jee <It the ltddress filed In the
lend records or with the 1000011ilx assessor's office, and receives no written objectlcm
to the adoption of the amendment from the fl'IOrtgilget! within siltty days of the date
that the notice of amendment is 5«lt by the assodation, ",nless the bylaws exp<d.Sly
provide ot~se.

B. Subsa:tlon A shall not apply to amendments which alter tile priority of the lien of
the mortgltQee or whldl mat~y impaIr or arrect the unit as collateral or the right
of the mortgagee to foreclose on a unit as collateral.

C. Where tile bylilws are silent on the need fo<- mortgagee consent, no mort<)a9el!
consent shall be required if the amendment. to the bylllWS does not spedficill1y affect
mortgagee: rights.

(1993, c. 1; 1998, c. 32.)

§ 55+79.74. Control of condominium by dedtlrilnt.

A. The condominium InstrlJments may a",thorize tile ded<lrant, or iI managing i1gent
or some other pl!fSOn or persons selected or to be selected by the declarant, to
i1ppoint and remove some Of" all of the otTlaf"s of the unoll: owners' assodiJtion and/or
Its executive organ, or to exerd5e powers lind responsibilities ott\erwl$e ItS$lgned by
the condominium instruments and by this Chapter to the unit owners' association,
the officers, or tile executive 0'98". The dedarilnt or the managln\l iI<;lent or sudl
othet' person or per.iOOS selected by the dedarant to 50 appoint and remove officers
lind/or the executlve organ or to l!Jr.etdSl! $Udl P<JWet$ and responsibilities otherwise
itSSigned to the unll owners' association, tile otrtcers, or the executive~ shall be
subject to I1abillty as fldudaries of the unit owners for the;, action or omissions
during the period of ded<orant control as specified in the condomlnium InstnJments or
I( not 50 $pl!CiRed, within such period as deftned In thk section. But no amendment
to the condominium Instruments shall increase the scope tA such i1uttloriZation if
there Is any unIt owner other than the declarilnt, and no such iluthorizlItion shilll be
valid after the time limit set by the condominium InstrlJments or after units to which
three-fourths of the undivided interests in the common elenlents appenain have
been conveyed, whldlev1!r occurs first. fOf' the purposes of the pre<;edlng sentence
only, the calculation of the fractlon of undivided Interest shall be based upon the
total undivided Interests assigned or to be assigned to all units ~Istered "11th the
Re<tl Est<ote Board pursuant to subsection B of § 55~79.92 he.-eo( and described
pu~t to subdMslon (4) of subsel;tlon (i1), subdivi5lon (2) at sutls«tion (b), or
subdivision (8) at subsection (c), of § 55-79.54. The time limit in/tiilUy set by the
condominium Instruments sh<lll not exceed flve years In the case of i1n expandilble
condominium, three years In the case of a condominium (other than an expandable
condominium) containing any convertible land, Of" two years in the c.ase of any other
condominium. Sud'I time period shil1l commence upon settlement at the first unit to
be Sold in any portion of the condominium.



B. If entered into any time prior to the elqliration of the P"riOd of dedarant control
contemplated by subsection A hereof, no contract or lease entered into with the
dedarent or any entity controlled by the dedarant. management cOfltract,
employment mntraa cr lease of reaeational or parking areas cr facilltles, whidlls
directly or indirectly made by or on t><'!half of the unit OWn«1i' as$Odatlon, Il5
exeCl.Jtive orgaro, Or the unit owners as a group, shal' be entered Into for a period in
excess of two years. My SlJdl contract cr agreement entered into on or after July 1,
1978, may be tenninated without penalty by the unit owners' association or its
exea.otiYe on;lan upon not Ies$ than ninety day$' written notXe to the o~ party
given not later than sixty days after the expiration of the period of dedaRlnt control
contemplated by subsection A hereof. Any such contract or a\lreement may be
renewed for periods not In excess of two years; however, at the end of any two-year
period the unit OWn«!;' association or its executive or\llln may tenninate lIny IiJI't!'M'.'I"
renewals or "'><tensions tI'tereof. The pnWisioM of this sub5ection Shall not apply to
any lease or leases which are referred to In § 55-19.48 or which are subject to
subsection (e) of § 55,79.54.

C. If entered into al any time pOor to !he expiretlon of lhe period of dedarllnt control
contemplated by sub5l!ctlon A, any contraCt, lease or agreement, other than those
subject to the provisions of sub5«tion 8, may be entered into by or OIl behalf of the
unit owners' association, its exeantve 0f'lliJIl, or the unIt ownen; as a group, if sud>
contract, lease or agreement Is bona fide and is commercially reasonable to the unit
owners' association at ttle time entered Into under the drcumstaoces.

D. This section does not apply to any (l)Iltr.M;l:, incidental to the disposition of a
condominium unit, to prov;de to a unit OWneo' for the duration 01 such unit OWner's
life, or for any term in excess of one year, nursing services, medica! services, other
health-reLated servlcei, board ar>d lodgIng and care as necessary, or any
cornbinatlon of suc::h service$. The rule of Pf"Ope-rty law known as the rule restrialng
unreasonable Il':Straints on alil'!natlon $hal' not be aP91iE!d to ~at any provislon of
the condominium Instruments requiring that til'" unit owners be parties to such
contr<>cts.

E. If the unit ow~' assoo"tion is not In existence or does not have offiCer's at thl'!
time of the creation of the condominium, the dedllr<lnt sh"ll, until there is Such an
association with such offocers, have the power and the resporlslbliity to act In all
insta!lCli!$ where tl'Ils chapter requl~ action by the unit own,"' association, il$
executive organ, or any olfloer or Officer.>.

F. Thirty days .,nor to the e~piratlon of the period of dedarant control, the dedarant
shllil notify the governing body of the city, munty or town In whidl the condominium
is located of the forthcoming temllnatlOll 01 dedaRlnt control. Prior to the expiration
of the thirty-day period, the local governing body or an a.gency d"'signated by the
10Cil1 governing body shall/tdvise the prindpal elected officer of the condomin;um
unit OW1'lers' lIssodlItion of any outstar>ding violations of applicable building codes,
local ordinances cr other delk::iende:s 01 record.

G. Within forty-five days from the expiration of tt1e period of declarent control
contemplated by subsection A, the dl'!darant shllil deliver to the president of the unit
ownen;' association or his designated agent (illill association books and re<;:ordS held
by or controlled by the dedanlllt lnduding, without limitation, the L'otlowing Items:
minute book5 and 1111 rules, regulations lind amendments thereto whldl mllY have
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Virc:inia IAQI Tdtl'bll.~Compaain
T~lecomlllallicalions"Bill IIf Rig"tsRO

VIIU han. righllo,

• Affordable and qualily local telecommunications .servic:cs

• Seamless Icveb ofservice wIJo:n migJating bem-ecn local teleconUTIunicalions service
providcn

• Selec:l and keep the telCCOOlfllWlicalions service pro,ider ofyour eboice

• Keep your telephone numbcT "''ben changing local telecommunications service provickrs
"'hilt atlhe snme location

• Mainlain local klephone 5I:l'Vice when there is a valid billingdispulc under investigation or
~ pIIyments are turlCI1t for basic locaIlckoornmunic:ations SoefVicc:s

• Identity proteelioolo preclude thc"\lnauthori~ use ofm:ords and personal informatiOll

• Safety and socurity ofpersons and P'opaty 001 to be inlelllionally jcopArdi-t by
IekcommwUcatioos service providers

• Honest and a<:eurnlC sales and servitc information

• Timely, a<X:utate, and~ble billint

• ParticipAte in !hi:: formation ofVirginia lelc<:oounurucations policies

• Dispule resolution up 10 and including a full hearing before the Virginia Stale Corp0l'lllion
Commission

°This "Rill of Righls" is ••urn....,. ovuvicw or)'Olll' righlo IlIIdc:f ~ariouo _ and fe6onlla"", IIld fqlIIlaIiono and
does not independently <=ale or ..S! cnforttable substllnli,'c righto. Enfon:cmcnl of yilil' rights will depend upon
!hi> Ipplicocion of""""ific: IegallOllhorilics III die circumuances ofyour panicular dispo.n ,",'ilh !hI>.cIeph<Jnc
........y. Ifyou believe 1hII)'OU< Iepl rigba; lone bcerl .-i<MatocI and)'Oll anoIOl adcqu3lely rc:ooIve)...... d;'P"Ie
...... ,....111- ........,..)'011 1lIlI)"-.:r1he sec .. l-IOG-jj]-794jo<, if .. dlo R-' g ! local col"'ara.
104-311-').120.

•



CO~.

i\Ilrul Clarke
Vi~ioo Slal\: Corpornlioa Com,,,i••",,,,
Division ofColnmuflinlionli
Tyler l3uildinJ:, Ninth FIOOT
1300 F.all M~in SI=1
Ril:hmond.. lIilJlini:l23219

R~:: Mnrll'll ClUfro
CU.lom« 10: ......

On bcIInlfofCO$; VireUtia Tdeom, lllo;. ('"Cox~), I would Uk" It. n:spond \n the inqnif)' uf Mnrlyn C'lI:olro
10 the Virginl" Stall: CC>tpOratioll COOln!; ..;"" ("S(.'(.-).

101 ... Caslro', c:orIIpl.linl iNl;c~1e$ lh:ol she m:cotl)' lOu.... lJIII lhallhe only lXIIIl......r $/Ie I;>UI haY>; for
ocrna: is wilh COl alld !he alfuncl is for lS )-ea..... She: claiml tbal o.be _ DOl ..trilo.:d <>ftllis ..ben """
1'1IT<"hl\llClllhc proreny nnd ~n if lilt wen! "'ilh allOlhcr pro'o'i&:r,.Ite ",?uld Slill 11:1'01: 10 P<'y eM.

101 .. Clldro !QidCl in a candominillll> cc>n.pIcx dc'...lol'"d. by 1_ M. SandI....,. &. Soul. Jill;. (~s.:.ndh,r").
SandIa ...... """'ratt w~1lCcu lO pt'OYidIo oondomilli_ I>WI1<'ts with d;~Ia1 rable. h~ op«d ;nlm.cl

and telephone: ilUVkcs. This COOlnIet btlwcoo COlI and ~ndla doa nol prt:<:11Oik i:«CSI 10 Ih"
c(>nl!<'mini,"" comrie, by OIlier l"koommllnio;iMiollS !l<:mcc I'ro,;""".

Col< hll bccD "',iscd by Carol Halm, Esq. frolll SaDdlt'l" IbM "'"'fen • putllUl~1 _ h""", owner silm 3
COIIImcI 10 purrhnc • condorr.iniuhl, they l'(...tl~ • DbcIORR I':Jl:b~ lhal C(lIllaiIlS, CIIlllIIlUnic3l.iQn;
Sc:vi<:o A~'!t't.""lCI1l. 11", COOlillun;e"liont~ AgrttlT>C1I1 ex"',;", \11<: commomlcol;ons llel'Vke'
lhal are provided tllihe Clwncr .... perl of the llO,l1ncowocr a$S<>cisuon fc~. 111.> poIent;.1 ne....' Clwner
'ilP'S • n:cc:il'l iodiQtinl: lhl: lh;lt lhey fLo"", ro«ivcd Ihi. Ol.d"",,,, Pachgt. llJey "'" .au ,i....., s
ri:hl to rcscilld tbdr Dl:InlJ"ICt-... i1hin • tcl'tlW: period if tbey dtcidc Ihr:y do POt ac= wilh Illy ,telllS in
lhe Disci........, Package. When lho~ownerpurdla$t:s!he o;:ondoroinillITI.rhcy.sign. HlIfIlcoWl.'eT.
Agreemenl IhRl "llalo c~pl.ill5 lhe eCJIllmu"icntiOfl 'ervice' j"dudtd

On NoYCJ1lbc,r 27. ~7. Cor. 0ClIllacIcd M.. Cutw n:pn!u'll htr rom,,""i,.l 1II1d lIIdviKtl Ms. C;,~ro 10
~ )..,.. u"o w;llI Dchbic Didz Cmen Sandler. e .... fur1llet lIIdviocd Mo. Castro IhDf Wean cloc...e
Jl10Ihcr service JII'O''idcr ifshe wus, but w""ld nrcd 10 1Idd..,.. rhe mailcr wilh S..ook:, !Kll Cor..
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I am sorry.. .! had spoken to Ms. William. and I don't h.·we any idea where you would get that form lTorn
it is not something we llave here in our office. I cl>ccked \\;th the Jill !he loan officer 8t Tidewater and
the builder and they do not have it either...all I can think ofis thaI you may ha\'c l"I::<'cived it from the ~i\c
.... hen you si8"ed the contr,lCI. I am sorry I can not be more hdp.

61ll/2008

--_.

"!/jj MEntZ -pm>
"<::astrorna"___
Friday,Janua~09 AM
RE: Hom_~ Agreement Doc:ument

> Kim,
:> ClUl send me a si~ncd copy or this document.

>
:> llappy' l"liday.
> Marilyn Castro
>
> _._ Original Message ._r
:> From:
:> To: <kim@cquit)'l.com>
>Cc: IE 7
:> Sent: Sunday. l)ec<:lu'oer 02, 2007 3:01 PM
:> Subjcct; Homoo.....netS Agreement Documenl
>
>
>:> Dear Ms_ Ebmcicr.
>:> My name is rOllllorly purcbased lnr
:» borne and completed closing on November 1, 2006. 1purchased a condo at

»BluegroiSS. Lexingtlln 101~

Please Ict me know as soon as possible.
Marilyn Castro

Who I need to contact to get a signed copy of the HOIl>Cuwners agreemenL

.•••• Original MesslIgI: -

.~'.:n\'cjro~· < 2 / J (
__ I 3

Sent: Thursday. December 20, ZOO7 9:38 AM
liubjeet: Re: Home.,....Tlers Agreement Document

flom:
To;
Sent;
SUbject:

Kim.

I;:astroma

-Original MCSS/lge-
From: caslroma [iiiiiii~,,!!'.!!~!8~~.
Scnt: Friduy, January 04. 2008 9:03 AM
1'0: Kim
Subject: Re: HOrnOO\\llel'S Agreement Document



»
>:> I am requesting. a cop)' ofadocurnent that WlU nol provided 1lI me althe
>:> time of closing. Please send me a SIGNED cop)' of the "1Iom~-c"''OCrs

» A~mcnl- clean"- l!ocumcll! If (12-21-05).
»
»Also copied 011 this email is Marilyn Castro. \01~ is rc<ju<:sling the
»same document.
»
»Plcase send us our separate copies to the following addresses:

»
»Marilyn Castro
»

»
:» 11llmk you.
» Mrs. Williams
»
>

611212008



December 6, 2007

To: Distribution

RE: f.JIclusive Servic:eCoolrnca for Prov;.;on "fVida,) Scnias in MultiiMe ()o,>;ellina Units and
OIhcr Rnl fula~DevdopmclII$ M8 Docket: No. 07-51.

Dear Sir or Madam,

On 0eI0bn' 31.2006, I purchased • condominil.Dl unit in • E at Lexington,
located in Virgini:olkoacb.. VA, built by Sllbsidiaries ofLM.~ &: Sons. IJI~
Park _ advet1ised as:o "Wired Community" in which it had I dim:1 business
relationship with the local cable ecmpany Cox Communications. We as the homcbuyer
were told of the eommunieation bundling paekage thaI was represented as a requirement
for purchase by the builder's sclling agents. And it was lfuclosed t/tal: in order 10
purc:ha:9l:= a unit within the community we: were in effect fOTted 10 sign. N.... lJindio!:
ReKn'IINln "'vee_eat To 8«omc:. IJiading PllrdlllH "'3rftmnt. C1ause(m) of
The Non BindinglBioding Agm:mc:nl del3.ilcd thaI I would agree to have eox's Bundle
package, and would pay $145/1Tl(lnlh for the!e services. This arntlWlt is required 10 be
paid by all owners whether any of the serviecs are used or not. However, clause (m) had
reference 10 I contract thaI did IlOI provide any infonnation on the: period, exelusive
nature of the conLnct, and other importaIlt infom\llion_

Ten da~~ after signing the Non Oind.ioglDinding A~t.II~cei\'«I adi.o;o;l<tsurc
package with some information aooul different contracts. The ioitial agreement is for 25
years ba.st:d on the leller provided by UPA. As a homeowner and paying customer, I do
nol know any details about theoontract that regulatC!l my cable scl'\litt. We are deeply
concemcd that our communilY is 001 be able to take advanlage ofac!\'anccs in It:clIoology
as well as COIflpo:titive pKing offcm:l from providcn in the mar'o::et, unles.'l we .... willing
to pay foctbox xrviccs .....lm anothereompany, in addition to the moothIy Sl4S charge.

Each homeowner is not receiving an itemized invoice from Cox Communications.
lbcrcfore we do not really know where IlJI ofour money is going and for eXlIClly what
levelofsr:n.1cc. The 00IlDIII prooe:55 fOf acquiring cabk services is to call the servitt
provides",!lCkcr. tbe servloe, aDd get lbcm lIeliwnx! without signing. single document.
To date, I have It least 4 amtraets delailiog and restrictioa allllSpC'Cl.l or my cable"
inlemel, and lelephone. And all lhe while, the developer maintains each member ofOW"

commonity is fCl:ei\";ng II ~deal".

October 31, 2007 the FCC -.ioplcd rules 10 increase lXVOpttition among video providers
for consumcn residing in Mulliple Dwcllillll Uni" (MD DoekCl No. 07-51). The primary
function oftbc ""ling is to diminale exclusivity cla~ limiting fair lXVOpctitioo "ltllin
the ""1rlet. The definition ofan "MDU'" according 10 this Rl!port and Ordl!r elearly
dcnOlcs llmlthis ruling covers condominium buildings. 11 stales it cove'" any d",-clJing
space thai is distinctly separate bUI slmres some common space requiring central
management The ccntr1ll managemem in our case is United Property Assoclates(UPA),
and they arc in charge ofcollectill& the monthly llomeowner IDll Condo fees. The5e fees



cover ground maintcna!ll:e, ....ast" removal, and they also go toward the $145 for Cox
Cable.

We hav~ eon&aetcd UPA 10 n:quest infomwion (lI\ howlhe =nt FCC ruling ....t>Uid
impact the bundling eonJ.raWi between Sandler and Cox Communications. and if the
agreements we have signed would be null aoo void. The Homeowners Associations.
UPA. responded by saying their legal team has been made aware of the FCC ruling, and
they have detennined it does!>Ot apply 1.0 our oommunity. In a letter dated November 26,
2007, UPA Slated that we are "To.....nbomes~. and !he ruling is only made to impact
IIp3tlments and oondos. This is extmnely alarm.ing because all conttxu., dol:umentalion.
and e'-en the builder website: refc:n 10 oor communily as condominiums, i.e:. having
Condo fees 10 take: care ofground maintenance, W&Slc remo\'lll, eIC:. In addition, even the
deed 10 our homes stateS that we have: pur<:h!lSCd a condominium. Further, they slated
that OUT Mtangemcnt was bulk service and was attbe benefit of a special bulk price
disoounl negoIialed betWCCll !he buildeT Sandler and Cox Communications, and this is
001 covered by the ruling. Cox Conununic::alions bas also been contaeled regarding the
issue and they rcftISIC 10 gi\OC any infonnation allow the oontracl for our community.

The "Nonbinding Reservation Agreement to 1kcomc a Binding Purchas" Agrecment"
does not match the eommunicatioll.'l contriICIs filcd at the Virginia !J.cllch Circuit Court.
Th" COlIt.rIIl::t number (20060126000139260) R:fc:Tenc:ed in our Nonbinding~ment 
Clause M - prealled 10 \IS by Sandler, was suppo5lld 10 be the COOU1JCl lhat binds us 10
rn., 2S+~ c:ontmuni(alioo agrtemI:nl.~retri~ £rom the Cireuit C(lUfU, it hu
nothing to do with the communications avc:cmcnl. Contract 20060126000 139260
actually is the "Declanttion ofProtcctive Co,·enants and Restrictions". FunhermOtt, the
aforemention"li contract deals with utilities and grounds maintenance. The incorrect
COI1lraCt number has been provided 10311 residents oflbe LexinglOO communily via a
signed eontTad with Sandler.

We have yelto Gnd the actual conlrtld lIgR:crn\'nllil"li wilh the cireuil courts bd.",-a:n
Sandler and Cox Commwtications. We feel thai their failure to disclose has led 10 a
myriad ofissucs surrounding all binding contracts bet.....""n Lexington homeowners and
Sandl"r Inc. LM. Sandler and Sons L.L.C has lied 10 all oflbe homco.....ners tclling us
wean: IlOwTownhomc:s.

[requcst, 1llc FcckraI Communieations Commission ban bulk billing agn:emc:nts.1
bclj""c bulk billing agm:ments arc at~mpls 10 bypass cUTt'l.'ntldecQmmonieations and
ant;tl1,Jst laws. These corpomtions provide telecommunication services to a large number
ofcuslomc:n using monopolies .....ilb prevailing service providers.. ulll:k:r wucgula1ed
conditions. and with disregard to consumers' riPI$. Bulk billing agreements arc "'orsc
than exclusivity conIntCI5 ~usc: bulk billing typical/)' includc:s cable, ill1i:mCl aDd
lelephonc at a premium price under the l"abc pretense ofgcning a spccia1 price. The:
d""elopa profits from Ille discount and tnc homco...~ end up pa)·inll retail or worse.
Bulk Billing amlllgemenls are contrary 10 Congressional efforts to advanc" broadband
Ie<:hroology in tbe United Stales. Th."." 3.grC<'ments eliminate competition and
tdecommunicatiOllllch'llllces for the communitiOi affectai Any company, n:gardlds of



industry sector, that provides telecommunications or cable services, should be regulated.
No citizen ofthe United Stales ofAmerica, thc land ofthc free, should he
unconstitutionally bound to regressive contracts that fill the pockets of the rich and
powerful. We are in need of action and can only hope we receive a speedy response. We
should not have to review hundreds of pages of contracts or hire a lawyer to obtain or

change telephone. cable or internet services.

Regards,

1lector Castro

Distribution: Senator Jim Webb
Chairman Kevin J. Martin
Commissioner Michael J. Copps
Commissioner Jonathan S. Adelstein
Commissioner Deborah Taylor Tatc
Commissioner Robert McDowell
Mil)'or Meyem E. Oberndorf
Steve Sandler

Copy: Debra Dietz
Patrick J. Esser
Paul McRae
10 On Your Side
Boh McDonnell
Anna Clarke
James K. Spore

Enclosures:
_ United Property Associates letter date<:.! November 26, 2007
• Clause M fmm Non Binding Reservation Agreement To Become a 8inding

Purchase Agreement
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November 26, 2007

Thar*. you for yoLr ntereslln our community and your '8cet1( questions
aooulldecommunications selVices ava:table 10 msidenlS.

Recent nQIMl artlcles have plJblicized lhe tact that the Feooml
Communications Commlss~n lFCC) has isslJEld a nAng thai pravents
f"lnchfse csbla PRMdel'lllrom entering into exclusive contracts klf video
services 10 IlIsidenls of mu~lpIe dwelling unlls. The intention was to pr~nt
lhose provi:!ers from enforclng contracts thai do r'lOl blilnef~ consumers.

Some resldenls In CM,Ir community have ask;ed about these stories and what
effectlha ruling may have on lt1em. Our legal advisors taM us that this ruling
relates to 'buildlng exclusivity clauses" and is directed al c.able providers
who have entered inlo excl\.is~econlracls with apal"!lnent owners and othef
multiple dweWlng uniI bu~s. Our community (and other Iownhome anc:l
single fam~y mmmunitles), and the kind of oontrads we t\9Vf!(wtIictl are
known as "bulk; 5eMce" contrac;ls) are nolthe subject of Ihe FCC lUling.

"Bulk sefVit;e' coouacts are negotialad Ulhe benefI: of aI CCflSume,s in !he
community. Thale oontrac:ls. wt'lic;h are part of the doGumen!l5d~ to
all homobuyers, wiI ah¥ays provide a~ btOOw """at lhe video sef'lice
provider dlarge~~~ &et"o'iCes to other' homes withilllhe area (not
ircUfillg plomotiona! or Introductofy rates thaI ara \empOI aI yl. The
GOf'Itracts run lor UIP to 25)"ll3l1l, un'ess temMaled $CJ(niIr, wllh the
possi)ility of I Di lllg04iation and renewals.

This issue was axptained in a recenI news ar1icIe lhat compare. lhtl cost o!
differert S6l 'o'tLes lIY<Iilabllll in HamplOl'l Roads. This M1lde is atlached for
your infonnatm

lJn~ke lhe large! of the FCC rul ng, apartment owners 'M"Io dMy 'esidents
!he ability 10 lake advantage 01 compe\iWe prioo reductIOnS, the oonlracts in
ou, commvnily ensure the advanlages of competition In rile marketplace
Ihrough ongolng, permanenl diswunts Homeowners 'ec;ewe, anc:l win



alway! reoeiYe, • 10% disc:olrll beb¥ YIhat the servica provider chafges
in lhe markellor lderotical MNk:es on a continulng basis. wi1h ildjYstments
pef10lnled aRl'l1.l3ly. The 0IVy lee invot\oed is the franchise tax (atId allY
othef" charge i1Sliessed by a 9OYemmeo! erllityj, generally aOOm $8 a
mOl"llh, which, by law, goes back to he telecommunications provider for it
10 pay thll dlarga. Modems ilre now proVided to residents free of charge,
along 'lYiM'l1tle it'H1orne wife malnlenance_

Thet"e are~ advantages to IMng in a planned COJTml.I1ity such as
0I.n, and we feel our lelecomtTl.ricatioos pack. is one of them. I hope
this infomlation ish~ 10 you,

Association Manager on behal of ~ur Boatd 01 Directors
for !he le~ington t-Jon:leowner.> Association

aUachmenlS
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___ Original Message

From: cast[Qffi<l
To; g>ITlI1ll.Inicalions@scc.virginia.gOv
Sent: Tuesday, December 11. 2007 9:55 AM
SUbject: Complaint Report

Ms. Cla""e,
I opened a complainlcouple of .....eeks ago via the SCC, I had a conven;a~on w~h COX comroonicalion .....hy I
was unable to select the lelephone provider of my choice and why the current Invoice I receive every month
does not have amounts. This is in direct violation 10 the Catlle law section 14, Also why I'm 001 proIected by
the Virginia Tele<:OmmUnicalions Bill of Rights. Until this day I have not receive an answer from COX and I
would like to know if 100 had received the final anSwer from COX,

Respectfully,
Ma,nw Castro

611212008
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castroma

From:
TO:

"""AltI~h:

SubJ~I:

Mr. I(lb"ol<,

I~ lhll°disc'b$l'll!° is flOC willW'Ilhe jwisdictioi, of Ih-. S\alI! COi,",lissioo .. I j.JSlwanled It> c:lWily I had
.-signecl1he oonlrac:t and a.u,", (m) c::otUi'1 incXlfrect i1lQnnaliorL I do agree tI'IlIl it will be It lang lInlel'lt t
hav6 ah!ady &Ubmitled my cnnmenl5 10 Ihe FCC. I ha..... been i1 t<lntIiCl with Olhet corrmunilles one northem
Wglnla and 1IlfN OIhefs i1 FIoficIa. we artl iTII.tking~~ 10 the FCC by making c:omments and also by
rei>IYlng to comments, IlS the FCC requested on Ihe Proposed ruling, Enclosed are my comments.

~ iIlI.. 1Dr~ the IWre 10 invest9a'" hi i1qui'y,
Marilyn Caslm

- Origin~ Message 
From: Lany Kubroc::k
To:'caslnlo'lW
s.nt: wednesday, Febtuary 27, 2OOI!l1O:oe AM
SOOjIlCl: RE: Memo from the Stabt CotpotaliCIn Coo,", . tion's 0I5c:e 01 General Counsel

Ms, Castro,
If I understood them correclti, our allomeys slated that the'e are two issues he<'e, One ;Sll contrael inue
whel'e the sec nor !tie FCC "" Jurisdiclion. Thai issue would have to be resolved In a oourt of QOn'Ipelent
jurisdiction, The second is !he ucl.JsivlIy iswe '-'lI handled 1lil1he FCC. Some oIlhe exdusMly issue was
~ buI now !he remarIing ... is !he e:cdusMly *'!l dt d up as blMr. biIing Aller tudi'lg the
order adopIed by lhe FCC and its request for addlbonal corrvr>eI'15 on the but; t6'Ig, I belilM! they~ a1.8lldy
_rtl oIlh' pmbIem and will i<eIy addrllH it in !he orDer. Some of the FCC (:(O'I'IITIissi sta1eel that they
believe the Inl~al FCC ruUng will be aweaTecJ and wi. be tested in llle lXlUit8. This will be an ongoing issl.Ie!of
some lime but in the end il willl\opefuity be resolved in favor 0' enhar.clng, not restricting, competition, ""'lie 1
may agree willl aU the issues )'OU brought to our allention, es.pec~1y the c:ootraet issue, we don't ~ve the
llulhDrily to address contract lawo'. You obviclust1 haw done 'fOIM' hoo'18"ork and you might want to oonsulllln
_ley that spea;g'!8 in COOlllacl WIO <eW!w'fOla" case. I think!hel'e is light IlIIhe end oflhe 1UnAe~ but it
may be a long tunlllll,
larJy KuBf'OCl<

--or-Iginal Message--
From: castu"ha I
~ Wf!dl.esday, FtDuary 27, 20089:45 AM
To: l..-.y ICubrod<
SubJect: ~: Memo from the Sblte O:wp<)iation~'$ CltIitl': d GereaI QImsd

Mr. Kubroc:k,

Thank you for your assistance, I don't agree with the first
paragraph of the report; how I, as homeowner became bind to this

6112/2008
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contract HNon BInding ReseNation Agreement to become a Binding
Purchase Agreement".

Paragraph one of the report states: " All condomInium owners in the
development sign a Non Binding ReseNation Agreement to become a
Binding Purchase Agreement which provides that the condominium owner
agrees to take Cox COmmunication's bundle package" There is no mention
of COX anywhere on the Non Binding/Binding agreement. There was never
a correct disclosure of the Agreement To Obtain Communication 5eNices.

The basic argument here is one of fairness, as a government entity,
legally reviewed document this document start by asserting this contract
was Hknowlngly~ entered by homeowners. How could you ~knowingly~

enter a contract whose details were hidden from you.

Also as stated before, clause (m) of the Non Binding/Binding
Agreement was improperly referenced on the contract and not properly
disclosed. The contract number on clause (m) 20060126000139260 is not
from the referenced Agreement To Obtain COmmunication SeNic.es but
from the Declaration of Protective Covenants and Restrictions. The
Declaration of Protective COvenants and Resbictions does not have any
information about Cox or the Bondle/Exduslve 25-75 year contract. The
Declaration of Protective Covenants and Restlictions reference a
"Communications 5eNice Agreement" but there are no instrument
numbers. How could you find a contract whose number is improperly
referenced, Incorrect or mIssing? The city dertc does not provide that level
of service. If you are doing a search with the wrong contract number you
will end up with the wrong document and with no information about the
contract they are referencing. Since the contract was not properly
reference, It was not disclosed.

Additionally, In the COX letter the developer lawyer asserted all
homeowners signed the Homeowners Agreement. ThiS Is to imply
homeowners were given the Homeowners Agreement which is part of the
Agreement to Obtain COmmunications SeNices. I was never given the
Agreement to Obtain COmmunication 5eNices therefore I never sign the
Homeowner Agreement. Further, even the developer lawyer on Cox
Letterhead asserts that the Homeowners Agreement and Implidtly the
Agreement to Obtain COmmunication Services constitute the legal base for
the Communication contract between the homeowners and the developet".
Yet these document, were not given to homeowners and as a consequence
were not signed as implied by the developer lawyer.

Regardless of the limited recourse under Virginia Real State Code for
improper disclosure during a real state transaction past the 10 days period,
It my opInion that no document would be correct asserting that you are
bound by a contract that could be Intentionally or unintentionally

6112/2008
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misrepresented and that i! the very least any reference to such contract
would shift the burden of proof on intention to the party with the ~upper

hand" on the deal, which is the developer, drafter of the contract. Plainly
the developer did not follow the legal procedure stated by his own lawyer
on the Cox Letter to effect this contract. The question Is; how could you be
leyally tied to a contract you never signed or seen and whose procedures
were not followed? COuld you said beyond doubt that said contract Is
legally binding? COuld you say based on this evidence that ~the
condominium owner agrees to take Cox Communication's bundle packageW

when given the evidence we have zero Information other than what IS
plainly stated in dause (m)?

If the commissIon needs additional copies/instruments please let me know,
I will be more than happy to send you copIes.

Respectfully.
Marilyn castro

- OrIginal MeSI"
From: Leny Kubfock
To: cntroma
Cc: Anna Clafke
$fInt: T\Illsday. Februery 26. 2006 .:t6 PM
SlJbjec:t. FW

February 26, 2008
"'- Cawo.
AUlIChed is a memo from the Stille Corporation Commission's Office ofGcncraJ Counsel
concerning \he rnarlu:ting ag=:mcnl bct"'-.:en your condo associalion and Cox
Communications. Mr. Mue:lIer and Ms. Williamson did ",xlcnsive n:selll'Ch inlo this complaint
and did not find an immediate remedy for your situatil3n. These agreement'!
are currenlly under reviewal the Federal Communications Commission in case 07-189.
ParagMlp/165 in the FCC's Report and Order and Further Notice of Proposed Rulcmaking
slaleS: "We also seek comment on these same que:stions .....ith respecllo "bulk billing"
arrangemmlS. Some have argued lhat buD:: contr3ICIS arc: anti-compe1ili~'C. As we understand
them, bulk billing arrangemalts may be cxcluli\'e COOl1llCtS bee."v MOO owners agrec: to
these amngcmentS with only one: mullicl>annel video programming distributor, barring others
from a limilararrangClJlCTlL. Howe,~r. because of the "bulk billing" nalure of!hec:ontr:lCl,
residents ""Quid have lownlinue paying" fee to lhe provider with !he bulk billing CQIllmCt as
wcllllS p"y a subscriplion fee 10 the new SCtVice proviJer... .l)Q these llITIlng.:ments have!he
same pntelical effeelllS exclusive lICCCSS 8rrnngcmcnlS in thaI most customcrs would be
Jissuadcd from switching video poviders?"

In a nutshell I suggC$l that yoo file comments in the open ease al the: fCC and let them know or
the problem the: "bulk biUing~ anangement has on your decision to change~ or on
folks similarly situaled. Our attorney expms the FCC will rule on this partiClliar issue and thaI
the ruling will likely have to be: decided in coort. ..."" re$Olution may be in sigh! but nollikely
to be totally re$Olved in the near lerm. I wish we could resolve the complainl for yoo but have

611212008
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no jurisdiction in this mallcr. I do hope that this is helpful and if you have questions, thut you
will call or write.
Larry Kubrock
senior Telecommunications S~illiist

Division at Communications
Stale Cori>Oralion CorTVTlission

611212008
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STATE CORPORATION CO....IWSS!ON

February 22, 2003

bili.-\10RANDUM

FROM;

RE:

Larry Kubrock, Division ofCummuniclltions

0<'," R. Mucll"l', Associate Gena..! COlmsd @1!/fIl
Alexandra Williamson, Intern

Righ~ of condominium owner 10 !>Cket II. tell:(;<)!'tlnlUmeatIOlls pro,ider ap:u1 from
the pro,-id~'T contracted by the Cllndominium usociali<'lll

Cox Communication. provides hundled lele<;l>mmunicaIIOI!S IItld e&>le servict:5 under a
!on~ 1,,",' conlIllc! wilh the B1uegms,; Pan. Condominium A!$OCiatlon (~As.'lOCiation") t<l the
condominium oWl1~-rs in the Bluegrass Park condominium develapmcnl in Virginia Beach. All
~'Ondominium owners inlbe developmenl ,ign a 'Non Bin<lins Reservalion ASreClllt:nt to
f.IC\Xlrnc:t. Binding Purchase Agreement" which plO"ides thattM rondominium owoer ~grces to
lake Cox Communicution's buodle packase. This a~menlmuSl be ,igned inordcr 10 pur<;lrase
a ",,"dominium in the Bluegr.lS1l Park developtlK'Ot. One Bluegm;s Parle condominium owno;:r,
:"1~, Castro. soxh rdeus;: from any obligalion It> purch<tse under the long tenn oonlra(.1 wilb hel"
Associa:ion.

'rbe Stale Corporation CGrnm.i!SiGn has nol HsSCrtcd juriS<'!iction in these types of
c<lntmclual dispUl~ and any avllllable remedy musl b<; -SO\:ght in lhe appropriate coun I. The
following is limilctllO discussion of the kgal ilSU~"S prcsenled.

The question posed by the Divi:;ioo <lfContmunications is whdkrthis ~dus:i\'econtlll<:1
(Of Cox Communiealion's seniees is an Wlfai, method ofcornpelition and therefore proscri~
by Soction 628' of the Communi~lions ACI of 1934, lIS l1mC11ded' rAe!") and wherht:r 'he
condominium OWner>l are bound by this conlrad arul mUSI pay the k-e 10 Cox C<lmn,uniC31ion
regardlilSS of ,,'helher they sc'Curc othel" lekcornmuni<:alion servic<::,> from lUlolher provider.

, A_n .>If..". COIIIra<' ""',., ;n ""'Ooh tbo Commi>si... ",tn,n«.! Hnm »C'OD; ;n'-"I'"C<! KMC Tok\lon, of Vif¥.in<a, In<.
n,:..\lC"'. "",,~hl '" roqui" lIell ,"l>llfk.vjf~;nia, lD:.. rVori""G") Ie I"''''ido "" lorl.l:-,efJD Coo",""l eu<,omon
~'!ll • "! ,....,h ~. "1'f'o....JlIity. KMC brer "'~'" j..- roqU<:Sf. is... Fuw 0..1« ol1llCbed. i.<>ued Moy 10. lool.
Co,... N."L Pll{:·I99I-00175 and PUC·I !I99·00()8I). 11>< Con""j ...,,,.', RolelC""~ Ibo Sharill~ Dr R.....l< nf
l.I>c.1 f.>,h>ni:<' Str.'IC<: (Shaced T<nan, Sen'ioe. Cb>prer <IOQ) do 1lOl >tlJrcss b<u>dIaIl!<f"k<....~ R>,le (I(Ill

P~Nloles.lh.iI' any enol ~"'" wi'hin •~ 'emn' """",e building Of (><:,li,y Ita< tt.. ri;:b'lO .uboaibe Ie ..........,.
J:r=Jy II"", ,!>< ",n,r",d loc,l ..cll>.~ c,m<,

l~l U.SC.f§ lSI "'''''I



The FCC iuual a RepoI1 and 0n:I.". in Oclobcrof2007. FCC 01-189 rRq><m aDd
Order"}. which addl"eS$CS the use ofexclusive aSJeull<nl~ between m\lfti-ch~nrtcl video
pmgmmming diS\rioolor.l ("MVPOs") aud pri~'ale r~..1eslate developen IlOd lJWll<n of
multi·dwdl i:18 unit propel'tie~ ("M DUa") fot "idec ~~'rVice.· In it~ previous decisions. the FCC
defined MDUs 10 include apartment, OOOfl<.'T1Itive. and c'Ondominillm !ll,lildingl\ but now cxp;md~

\he definilion of MDUs in this Repon and Order-'IO II1so include:: pled oommunities. mobile
home pzrb, garden ap;utmml$, and othetcenlrnlly managed rrsi<knlid =J esl:lle
dcvdOl'mems.. n.e Repon and Order dcclllrCS null and \"Oid any "bl,liidin& oclll$ivily~ dlWSe$
betlt...- cable opmIlOflI -' owners of ~lOUs.

III ilS Rcp.:Ift and 0ldcr.1he FCC drtcnnincs tMl Qclusi\;lyd_ ClllIS!: significanl
Iw'm to COIIlpdition and eonsumcn. Exdl,lsi\"ityclallSCS, cspcei.>lIly ..~ UJed in eulTc:nl marUI
colltliuouJ by IlICUl1Ibcnt cable opcrnlOB. :Ire 3 b.Ti.". to new mtry IntO Ibe multi-ellllnnel vidc"O
mar1o:lltplBCc and the provision of lriplo play otlCrings.' SIKh e~clllsivity cl:ll.lSl:S inhibit
comptlilion md In doing SQ, dc'Ily MDU residents the benefils of inere:lSCd com[ldilion.
incliwJin~ lowet prices aJ'ld the avallability of1Il~ chmnds wilh more diverse conlent, ;IS well
as aecrs.\ 10 all~ivc: providen ofhl'Olldband facilllies and the triple play of OOnUnllll,K:atiOI'.s
services lheir facilitiC!l support1The FCC u1tillUllrir oorn;;ludes that lhe \l5.C by cable opct1llOB.

incluCin8 IcleeommWlications carrien!hal pro\ide MVPD llel'Vice. ofaclusi\ilyelaUSC$ in
eonlT:!etS wrdlc provi5ion of \ideo!ia'\iecs 10 MDUs eons1it\llel an unfair r.xUoocI of
COIIIpd1tio.."l 01" an un!;a;r ICI or pncIK:c in \'ioIation ofSection 6211(b) orllle Act.S "TherefOre, the
FCC prohibiu cable opcnlOIS and odlcr entities !hat~ subject 10 Section 628 from enforciog
e.v:.ting ""c1usi\'ity cl3U$6 :and exe.."IlIilll lXlnlraets conlail'lin: mw ones.

Co.\ Communications i$ CQIISidenxl by SlafflO be: " MVro thaI aliO pn;II'i~

ldeoom!lluniealions S4"l'vi~. The Blucgl"lW Park con<iomil'liurn development de:ll'ly IiI. ,,~thin

lhe defini1ion ofa MDU as laid QUI by ttl< FCC. Therdore, OGC i$ oflhe opinion Ihm
excl".i>i1y eilll.lSell between Co~ Communie<ttions lIlId Ihe condominium development~
ptllSCribcd by the Report and OrdCf In FCC 07-189. The Repon.oo Ordef does not address the
~latod 1S"lIC o(exe!us;ve OOPlrIdlI (01" pl1l\idingonly telceommunicatiM Jel'\ietl in MDUs., bul
ba::!uscCox Commurue:uJons is bolb" ~VPO and a tclewmrmmieations pnl'ida" and because
Cox COIT.munieanons is prot.'idina bolb ofmes.e as buDdlcd sa>iccs and withDut an option of
lCparatin,: them., the rules promuJ~ in Ibis Repon and Onleo' app!yloibc~ CQOtrxt.
IO'tudl ,"uuld =w.\.". the ,,-,-eiusi\ily c1;w.se nuillUld \uid. Addirioo:tll)', the FCC h#s begun an
,nquir} mlO the useofexdusivc oonlnSClll fer tekoommum;:a1ioo scn';;;cs in ""Oua.·

'''"
• "'II'I< ploy buD<Il<,l '»00. plooae.~~ "'=:1<'1 :o.x_ ....i<<d.

' .. ~
• y'll

•Sco: 1'nrw!''O pfCRPC\nllT NmvR' il! I.o<lII Ick"wU,,",,!lnlf MK1<!\ f.tr:l!..&.<M\ wi Orb ard
"Wlb<r :-"'!Ktp(!'rppgKd!We MJtm, 15 fCC Ikd. 2~J (2000).

,



Subwqucnt 10 the issuance of the Report ElIld Order, oounsel for the Association termed
the agreemenl with Cox CommWlicatiolls a bulk billing, arrangement and therefore nol covered
by the Report and Order. Under these bulk billing arrnngements, r""idents may receive a
discO<lUted bulk billing rate but may he required 10 oontinuc to pay thaI hulk billing rate e,en if
the resident chooses 10 take sen·ice liom, and P.1Y the subscription fcc (If, a diffl:'Tent MVPO. The
R'1lOrt and 0nI.,,- does not speI.~lkall~· addresg bulk billing arrangqnents olh.... than to ,late thaI
lk FCC will immediately l>dd= this issuc. Commission"" AdelSlein commented in a separate

stalem<nl:

Bulk billing arrang<'ments urc a more 'iUphistic:alCd and. perhaps.
insidious fonn ofe:-;dlJ£ivc agreemellts. \\,hi]e MOU ownCfS
generally cnt,...: into u bulk billingarrangcment wilh only one
MVPO, if a resident is fort\ma«: to re<:cive ~id<lO se!"'>·ice from n
competitive ,ideo provider, the resid.:nt is sometimes fortXd to pay
two sCP:ll1lte subscription fees tor ,ideo service. '0

It is the belief ofOGC lhat eWn if the OOillmct at issue here is a oonsidered a bulk billing
agreement which is not cowred b)· the Report and Orner, the FCC hIlS indiClUed Its intention to
rtm<)V'e unfair competitinn and l"tL'1u!s to rc"ol~'e this issue within six months of Ihe public..tion
of the Report and Order. and willli~cly dctennlnc tlla! bulk billing amlllgcmcnts arc also il,,"&Iid.

AUa~hmcnL~:

-73 FR 1195 (sec also FCC 07-189)
.Latham 3: Watkins LLp· Clienl Alert Detail
-Tampa Boy Online Article- Residents Take Case to FCC

)
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HOMEOWNER AGREEMENT

nns 1l0000WNEIt AG!lUMEt/'T
r"tn-nt'j dacril>a c:ataiII biUln; ood odoc:r
...........,rs "''"'"'' II> tho 1__ lIiOkp/IOo...
"ldoo._ ............. ..m- __ .....Ubo

;.;';';";,;'~"''' wau .. [erial!"" (")M") '"
t _lbwDwc:lilntia.oICmItC.... Cwljrlew

."j a-laiia> (In-,:- 0..--. AJMcioI_l. •

... ' 'he .......... (.·Dtclan...."

I. 8..so Scn'l<a e-.nJly. AI." w= .. (lho
~. II; ..r),,. 'W'iII .- • ....tltt 0I....wa
r- ~ o-c... _iotioII, .... ('dolo
~A_ialioll"). ..- oeni<a _i! boo~ 10,.,. ..
___ .,;a, ......... oIlho l:ledorak-..lhor-,
...... bIsO;. lntmoct,~ .... vIdoo ""*ct ('dolo
~1Ia'" SorYIta"). TIoo __ .$ft'TXa .... _ ... r.1ly
d...ribcd '" lho ;"llial~... I*kac< lUI l"'"
.......ioed ftom Ibt ~iIIliool pri... ll> 01; JlWr
ho_ p."'_ <OIIlnet. Tho Ilwsic Suvices 18 be:
,.....;dcd III )'<WI l~ • _t hoIwecn lIN:
...........iun """ Lr.iop>B~.... M~,
l.l.C. iUM"), ......kd -A;ro>tmo1l' '" Ob\&,n
Coon".w>i«llo. Scrvll=·. .. SU<lI .IV.....'" m.y 110
"t>tndod ....vOl ~ from limo to timo (!be
"A.....I.Uon Conln,f'). LIM....~ fiw lilt
Msoc:illi<ln, h.. arT>Il&0d for tho provi<ion of """ n",io
S<rv"'" '0 tho ""'""iallon ondIor hu,""""'.'" ~>J'OIIgh

•"'""t.n,..,,, wi,h third pMty ",rviGe l>tOvld<r(l) (o""h.
"S<rvico l' ...... ld,,·).

2 PI... I" .. Se ic<a. You ItI3j' r=i", in(<W"""ioIl (;0....
5«_..... I_id <:<m«>m~ premn.n vldoo. ttl'J)MoIe
and IAItmd~ (lbr ~l'r•• iw", Sen·....., l/Ial ....
.....IIlb., f"""~ /'nrvidor. '1'"",.,., &u to~
......je<IllhllPn:milwn Soma:>"l""' ...itIL Aoyl'!'cmiwl
Sorricca lhIII )'011 ..kct wUl be purclIaood ~ly fnMn
Sem<. I'rovida" _ 1M _ o:oooditlcno (or lila<

.....c.:s wUI \It ... fonll ill w ",,_adl bc:I_

,.,. .... S<nKc """'....

3.IiBieJ. To"'- ,"0'" I ............
......... ,.,. "';U be bi!lecl Itt lilt BooJc~ n

p;II1 '" I!lo -,. "" ..... ,.,. .... t<qUimI '" pay ...
t ...... dIoo Dud I (dIt ".u.rtollol
..............-). no: ""'-iwtiooo A'V" __ -.
.,...,.....,. I iI>od in do< DLc....... -..I ......... lit
cb;qo • __ ill do< Doo<:--. rLEAliI:
1ll!.\IDoIIlOl nUT YOU WILL 81: REQUIItED TO
rAY rOR nu; III<S!C SERVICES E\'[li' I' YOU
DO NOT USI: TllEM. 5enioo I'toviclrt WIll bill ,.,.
....ood) '" ,be &>ll<t........."" __ """'""" by do:
1I1II"'j;o_ A-...entI: (I)""""IlIriooI.>nd aai........
~ rt!DI& ro Il>e. _ s:rvlecs, (2) Olfuif-al
....'" oad 0) all~ cb in ,,,,,,.ediM ....", any ....
Iloosio S<rv..... iA<luding Prcnoiunl~. U... 1W rIc<:I

'" P'""dIase li'om SorYi<:e """Wcr (Ifl Scctioo 2). If the
.....".;.00.~ II lenl>i~ f. any~ Ibo
6ooio Sc<vioo> rtJIl'j alIll..... to boo pro_ldeclla )<OW '"'"'" ...
~ .. ,... do .... cJea II> ,........ tbooe ............ yoo
will too. .........ibk II> pay for l!orc <!lroclIy.

4."~L By slpill& tWo Aw ,...
w<~ll>ol.:

("J,... ....~prior_oI~" .., '.
110 PlY b do: 5Mic Sor<oioQ .. _ .'·t • is ddc._
;" s.o.:uo. 1;

(8),... .. I" LIM .. S<ma "'-ide<
will .... sipitioaM -. 11> ..... for oN_
do: _wion of ••islic:>1d .........t "" ....
Ilzic s...vi=101bo ~kopnccIl;

(q,... lIIIoIlI:nImd I!>at UM OI!III Snvicr 1't<r<ider
will iaar _ , ..... 10 omn&e for ................ 1Ilc

.,a,.':u<:lioD, """"""'" """"'""'~ or IIrio IlOIWIlrlr:;

(0) ,..,., 1IIId<ft:oDd that 1M ml ._ ""..Iop<r who

;,. doYclcpinl "'"~l holds "" "wll<.'nt1ip ;""""1
in I.l\ol:

(F.) Y"" "IiI"" lbo, m",l"nl "'e poynoo/lU <lcKribcd in
thia I\p=monl and ,he Drcb""i"" wHI btMr~ you by
moking the o<:l"",k 0<J<l Ii.. n..k s..vi<>:l "vllil,blc lU
~ .

(~; yw onik,stOnd "'"l 'M Ii..", Service, ,/lOY be
purclwcd f", yw by lh. Auooilllion in tho "'......,.
""...-Ibcd in the Dcclllrtlion wild the ........iation C<Intrn<:~

{OJ .. ~... evern th. yw hw,.. ,"'Xlleau ...-iIh tho 1l:tU<:
Scr<io<:> or lbo f'f...wm Smiioro, l"'II "",",Id C<WII.1CI

s.r.ioo I'n»id:< '" ito deoipot dnrtly In oaoke .-...-
(l1)..,.~ JlIO"idcd by S<1vi<r !'ro>;w ... itI

cbipce wdlll~ IIId ula1lll wn,; IlPd rrllladdtdI""'" ... op<QI Olfo:"""", JuW\CCI 11)' S<n';e"
_ up II> .. poicI " ...... 1hc ............ ,....,.
..DIacc (""Scfvio: I'r<rri<'- ep', ..., will_ 01_
........ die pt"<IJIOtI)' oi S<...-iGo~ • itI~
y .... _ ......._.~_Fq"·; of",
...,. I""P"" """" l!IIln 10 _ a.u. Sctvkn p<nUKl

"" tloIo Jw I Y"" S<nKc """""""
FI'I ,• ...;a .. be ....:1 "" _
~ I'n>¥idor ,. )<dI."-' You wiilllOIl ..n.
w.sr.r. "'-. ......t:er all ... I*' wi •
Sem<c I"mviclrt rq.·1 :.rry IU':l pony. Y"" will
...010..... Sonia:! _ F.qllipr>crL

(I) Scnirc I'rovid&r IftCI iD~~

<OQIr:>. and~j....... &lIhoNod ... __ ,..,..
, in nnta- lu lori.taIl, IIIairuin. io:sp<-cl,~ am
"""""" ,~. Scm<. I'rovidcr ~III and OIl)"



<qoip""",t "",<I in CQom:ctio" wilh lho ..,,,,1,,,, provided
bj' you. AU $\lch ><='"' will occur .1 • time agrod '0 with
)'Ou:

(J) )'00 oodot:<,"od lh't Servioo Provi""r will !>lIvo no
"iroc! k~.1 ,obligotK'" 10 )'OU with ....,oct 10 <he th.io
se",i=;

(K) jrro 'gree 10 nolify any t'utu« pure"'.... of y<><r
",,,ne or 101 irt 'ho Develop"",o' of tlIe f>cl llul B..;c
s<",ice> rtIlIy bo provided by II><: ",,,,,,,i'lio" J'W'S""nl to
the D<d",",ion, fees for dto>O ,,,,'ice.~ inoludd .. pal1

of tho Associ.tion "'.."m""l> .,1<1 tlu, lhlO$O p.ym'"'"
must 1>< mo:!< <V<l' if tll< pur<!""" d<><.> n01 "0 tl>< na,ic
se",i,..;

(L) l"J" h.ve lh< opIioo to obtain ;trI~ ><JYicO$

(inel"ding f\""ic servic..) fTO" "01' othoc p...wide' ","'irlJ;
Iho flc"'i"l"n<nl, bLIC ..lectiog .u<JIbe, l"o'iW<t '00
di=>nlinuillg OS< of .n or .ny pOrt;",n of tlIe ll..ie
se",ice. \\ill not relitve yt><l fTOm your obli",tion to pay
for Lho II""" S"",ko... port of ya... Association
A="''''nts itl acco,d,"ce witll Soction 3::utd

(M) UM is not .. providor of ..gul'tod
telo<ommunications or ClIbtc Id",,1.i01l<OI'Iic... 3nd b: rot
• regolaloJ poblk utility in "'" Com,oonwc.ll" of
Vi,!;iDi.,

S. S....I'I p'ov;,",n Rebling 1.0 Vid." Ser\·k... 11>:
n..;c S<",i«:s mol' not incilllk Iligito! vj,1«> ",'vi"", or
",y <ligi,"1 ""0""''''''. If ynn wartl '" =i"" digi!>l v;"""
,ervice> "" "''' '" mort 1,1••;,io,,(,) """ ;f '"c"
I<1"i';O<I(.) "'" JI<Il"d;gilal c.ble ready;' y"" "'.~ n«d to
Teol <liei,,1 cooV<rt<... from SotYi<:e Provider 0< itl
d~ignoo10 n:a:i"o digi"l video """i=. Th;, ......1will
bt provided .. S.",i" Provider'. 0< ito designee', lh<n
oU1TCtl1 mit, .".. on Sa-vice Pfovi<ler', or o. d"ig""e',
'",".c"",'"' lomll .od o<>nditioos (<<# S'Clion 3). If yO"
iell )'0lU' borne, yon m"'l 'Olum .It di~i,"1 COl",<nen
(il,oh,c\ing ony ,.."t«l ,,,,,vertm) on<! "'"or t<ln;pm<nl
priortolh<"I,.

6, ~I,o<lell',ovl<l"n. JI""lIn~ 10 In,unel Sorvlce<.

6.1. Tho IWiIe SI:r'Iieo, i""lLldo 1,,«mc1 IOCc"-"
",rvi", ("lnl<..<1 Sorviee,"). TO"sc '1>< I"t=ol
s.,,,ice,, """" <ompuler ,"u<I~ "....,.io min",,"",
lod,nicai sp«jflcotiOlU, se",ic< )'rovidcr m.y ChMSO
In"", '»0';(,<"':0"' from lio,o 1D tim< by ["oviding you
",ith od"",," wri11m noTice,

6,1. Your "'. of IOlem,1 S<rvic<. ",ill bt SIlbjooT to
S"",ic< P"",idc,', >«<p1.blc u.«: policy, """,'ire Provi<kr
m.~ ch."t" this p<>1;cy f,om Tim, tD tim. by pro.idinC you
",jt" .<i"nc" "";,,"" ,,"'!ce,

7.l'ri.",y. Appl!cMllc f«letal ro~ulotion. ,owlet l!>c
.bility of c.b~e tdovi,ion comp,:>r,." to ""e. di,ol<><e or
gi"" other r-arli.. """'" to cu.""mer propril".'y ""'.-orl<
i"fo",...i"" ("{;I'NI"). ePNl i. the ",fa'matioo • cahle
",10."1",, ro'''l'''oy ",.y obt.;" fronl your uSC of
10lccOOlInlHJieOli<>o. "Nic.. (ncluding ilem. ""'" .. oho

lOClIniClll confl~u,"i"" of you, ..",io"" ,h. typo "f
"",I,", lhat you Dle. tho omQllilI af ""'ice> th,( YO" "'"
ood tho d."i",ti"" of y""' call.. By .igoing ti,i.
Ag"""'TI<f\L you """. 10 ,,,,,i'. IIWlicoble CI'l\l or ot"'"
prh'Xy rclrlrlCl1on. and 1''''' "u"'>ori"" seo-k. I'rovioo, ()<

(tl dc,i....,e. to u.. your c!'m to m""''' od<litiooal "Nicc,
to you y"" C:ul ,c,ol<c ,hi> wah'" 01 ony time by
providing w,~Tcn notie, to Se",ico Prov;<k..- MN", it.
d<>ign<e,.' .ppropriato.

S, Jndon,nlly, You will ir>domnily ""d "old ...,.",l",s
S,,,,i,. Prom.r, it$ d.,igo<<<. !.1M. ,he .~s"",iation,

eocll 0"''"''' ...ociati"" or ooMomi,ium ",,,,,,i"",,,
,ubj«l to the 0<01","1""" , 'ho re.1 e....'" dcv,lopc.c who i,
de".lopinB the O<'e1"l',""ol"'d th,i, ",~;ve df,li'"",
"g<nl>. o"'p",)'C",. off",o,.. or d~.W,,< (ooll,ctiv'l~, l~<

lnde",niliod I·orl'....) .goi"'t <I.;",. (o"l"d;o,:, bot 'I'''
liml'od to, cloim, for datu,&" to any Noincss or prClpC11J',

OIl injury to. Of d••," of, .ny pe""'"). octi""" <Un"'ll"'I,
liobilitie., c""". ond expo"'"' (iDdocliHt. but not li,nittJ
to,1U<on,lbi. alEorne~'< f""l) o'Hoed by Dr ",,,,lung fron,
>l'lJ' let or outi,sio~ by you or yOllf contmCl<)"" "£eulS,
o,"ploye<' 0< Invito•• jo ron,",cLl"" with Lh" IlruLc
S,,,,iees on<! Premiuo, Sorviccs ;;"d'", ,I>< fa<il;,io, .nd
t<l"ipm<nt u,od in c""",,clion t~'o'Owith (""Il«li,'l):y, II'"
-s.-Nico<")

9, Limi1l1"", of Li.bilily, 11., liabilily of ti",
I",,,,,,,nif,ed Portia fo< dom.go< or.ny no/u'e uising f,o",
,rwn. mi,l<Ike., om;"io,... iDtemlpli<>r." 0' tlcb}" of:my
lDden\l1i1iod !'arty. or thei, ""poeti", OOII«actors••gc"U.
Of 00"1'10)''''' (coll.eli,..ly, "A201l1s") io Ille co""e or
:>,,"'Ii,king. furn;,hln&. ""n",",&ing, ,"o,i"s. t<nninot;ng
Of <!wl&lnt the S<Ir\'ico. will OOlcxoccd,n an,o"'" oqual
10 tho """,U"IS p,:>ld hI' you for lJ>e oppli"'bl. :;avi""
(<::Ileul'IOO "" • proporti,,""l b:u;s wltw: "I'propri'le)
duriog ,lie period during whi.h sue" orror, ",I..,..c.
OlJ\i"ion, inTmuption or dol,y OCCU", Tho In<l<mnifoeJ
i'>f\i.. will not tHO Ibblc rOf ""I' faihm: of pe,form>nc< if
.uch f,iluo'O i. dn~ 1a ""I' <aus< or "'u"" boy<M>d ,ilo
,,,.,,,,,obl. C(HItrol of tho Inde",nifi"" Pmi" and !II<>e
c.= ",ill include, but >t. [lOt lintilW '0, .." "fGo~, nre.
oxplosioll, ".:,(\.Ii,,,,, cable CU', ony :oct of • 0;,;1 or
military "",.,";ty. terrorism, 1alK>r Jlm""Uic<, .upplie'
f,il ........ and ""1",,.1 emCft,neics. 'fh<, 100"",";(,00
P""i<$ w;1l olso "ot 1>< liable fo< any fuilorn of
Jl<lform,noe if you f.il to notif}' thom of .uoh foHul'C "f
perform'''''' within !hi,'y (30) Joys oft.. you ""com.
.wafe of "",h f.il"", uf perf"""".",. 111< !nd,mr.if,cd
P""i., ,,'ill not 1>0 li.bl. for inle""plWn<, d<l:l)-'" orrOT>. or
~efeeu iD tronsroi"ioDS 0< ro, OIly iDjUry Wnol>OCWI,
c.,Okd by you, 0' yOllf Agoo" or invitee. Of by foci!iti<,
cor "'l"ipmcr,l pr<lI'idod b~ l"'U Dr on :roor i>eboJf, In no
.venl will ,he lndentn;f"d P""i.. tHO liable for ..,~
'"<ideo,"l. indin:<:l. "f'C""'1. 0< '''''''''1""",bl Ja"..i:"-'
(incbdiot lost ..v..,u~ ar pTOli\S) of lUll' kirJ wh."""""
,egardl.... of Ih< c.",e Or f"""e.,bility of tM'" ",,,,>ag,,,.
Wb<o tho "",Ico. or facili';e" of o'~er eomut"nicati<rn
".men ... noed ""p""'lely or in oonjur.C1ion with 'he
f.cili1i" n"'" to provi<lo the Il"jc St,"i,e" tho

.__._..__ . __.- ----- ---------_.- ------ ----------_.



]oJ.ll\J\ified Parti.. win .0' be Ii.bt. for IlIl)' ac1 Of
o",lssion of 'UGh o<hor enmoooo oiltrie", Of ,hoi, Agollb.

10. M'..ell.neon,. TI,;, ACt«mc,,' moy "" .meoded only
b)" written omenJme.' ex<c""d by iln of the pM;" to
,ills Agr«m,nl (eaoh, a "l'orfy" OIl() enll<:<llvcly, ,h,
"]"rll.."), No Illilon: or del.,. by .oy P1IltY;Il O'"",,,io&
."y ,igb' or remedy ""de.,. ,il;, Agr¢<m<OI ""d "" ""'"'"' of
de.lil,g between 'he PIlIti.. ,han """,roll: ... woiY" of
""y ri<:h~ """pli' "'huw'" provided he",",. No ,If.gle
or pani.1 exetelse of "'\Y tigh' or remedy by ..y Pany
sh.1t procltode ""y .Iber '" f""he,.""",;", of ,"eh rishl <Jr

remedy, "'''''pt .. "'h«wi,e provid«l herein. If '"y
ponton of !his Agrtem<Jl' i, d.clared invalid or
,,,,,nf,,,,,,,.bl. by iI <oUr! or g"....rrun."'.1 .uthc.-ity of

competent jurisdiction, 1IU, shall no! affocl Ill< ..tidilY",
e"fo=biliry of ony «milin'tli ponion. "itlch ,"ch
re,,",minj; ponion{.) 'Mit remoln m futl force "ld e!fcc' ii'
if tbi, Ag;<eme", hod beM exceu,d w;lf, the imoJid or
Wl<ofore.,.ble po"ions(.) elimiO.a!ed. Tb;, Agr«"""" will
be "iodl"S "P'-"' Ihe P""k. -.l ,beir r<5P"CIivo """"""'0'"
in iot<r<:SlIln<! p<nniltcd "-"'igll" Thi, Al;"'cment ..",II be
~o"m.d by. a1td coo""..d .,,1 enforced ill o.o<ooJaIlC<'
w;tb. !fIc law:< of the Com'mn",oaJt~of Virzi',ia whOOot
~ In the C,,"mOl of law p,evl,io", lheroof. TItl.
AS"""'''"1 ""j be ..~ecl~cd i" .ny numbet of eoun<erputs
oed e.eh ",.\1 be C<J<I.,idernd iIl'I ",igj..l.rId tog.'hc1- thoy
",.11 ooo"i",« one 'gr<<m,n'

j" COfl,idcmtio" of tho promi",. lin<! !fie mutual co"",",,," .od .grecmonts contained in 'hi. AgrumOl\t and lite
l.le<lar,tiQI" ."d i"t.n<lill,l; 10 be Jo~"J1y OO\IJIJ bcreby, tho: p<lI1i.. li<tod below ex",,"'e !fIi. Agreen,e," '"' of the doy wrllt""
holow, with th< ;me,,' ."d «pectOlion ofhelngleS"11y ",,"od """'by.

LI(XIN(:rON OWNERS ~SSOCIAT(ON. r~·c.,

• Vi'll;";' corpornlion

l3y:
NOlTlt;

Tillo,

IIOMOOWN~R(S)

By,
Nome;
Dll1e:

.,.
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castroma

From:
To:
Sent:
Subject:

"Kim" ""!'~
"C3stroma"
Friday. January 04, 200B 1009 AM
RE: Homecmners Agreement Document

I am sorry .. .! had spoken 10 Ms. Williams and J don't have any idea where )·ou \vould gellhal fonn from
il is nol something we have here in our office. I checked with the Jill the loan officer at Tidewater and
the builder and they do not have it eithcr...all J can think of is lhat you may have received il rrom the site
when you signed the contmct. I am sorry I can not be more help.

-··-original Mess.age•••..•- ..
I'rom: eastroma [mailto,"
Sent: Friday, January 04, 2008 9:03 AM
To: Kim
Subjocl: Re: HOllleo,-,nCTs Agreement Document

Kim,

Who I fleed to eontact to gel a signed copy of the Homeo,-,ners agrecmcnt.

Please let me know as soon as possible,
Marilyn Caslro

••••• Original Message ••_.
From: "caslroma" < L >
To: A . 2 I '; :,
Sent: Thursday, Oecemb.,r 20, 2007 9:38 AM
Subjoct: Re: Homeowners Agreement Document

>Kim,
> Can send me a signed copy of this document.
>
> Happy Holidays
> Marilyn Castro
>

~ F~;,,~*ioal M~~ft:~~;· 2 0
>1"0:(" 0 I'; >
>Cc: ~ >
> Scnt: Sunday, December 02,1007 3:01 PM
> Subject; HOmtlOMlCrS Agreemenl Document
>
>
»Dear Ms. Ebmeier,
»My name is Williams, formerly ,p"rehased my
»home and completed dosing on November 1,2006. I purchased a condo at
» I3luegrass, u:xington lot~

6114/2008



»
»1 am requesting a copy ofa <1ocumcm that was not provided to me at the
»time ofclosing. Please scnd me It SIGNED copy of the "ilomcowncrs
»Agrccmcnt- clean"- document # (12-21·05).
»
»Also copie<! on this email is M<lrilyn CaSlro, lot#. is requesting the
»same document.
»
»Please send us our ,..,parate copies to the following ad<1res<;cs:
»

VA 23462

» Virginia Beach, VA 23462
»
»Thank you,
»Mrs. Williams
»
>

Page 2 on

61141200,1;
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castroma

From:
To:
Sent:
Attach:

Subject:

"castroma"....." ....
<DeIBTata@liouse.state.va.us>
Saturday, January 19, 2008 8:53 PM
RE_ Homeowners Agreement Document Enclosure (8).eml; UPA letter Enclosure 5).pdf; Virginia
Telecommunication Bill of Rights Enclosure (4).pdf; Clause(m) Enclosure (7).pdf; Code of Virginia
55-79.74 Enclosure (2).pdf; cox response Enclosure (6).pdf; Cox Statement Enclosure (3).pdf;
FCC Ruling letter Enclosure (9).doc; Master Communications Easement Enclosure (1 ).pdf;
Honorable Delegate Tata Letter.doc
Request Assistance In Obtaining a Legal Opinion From The State Attorney General

Honorable Delegate Tata,

I request your assistance with the enclosed letter title "Honorable Delegate Tata Letter"

Respectfully,
Hector Castro



•

January 19,2008

To: Honorable Delegate Robert Tata
4536 Gleneagle Drive
Virginia Beach, VA 23462

I request your assistance in obtaining a legal opinion from the State Attorney General on
the practices of exclusive and bulk billing communication contracts between developers,
telecommunication providers and homeowners associations in the State Of Virginia.
Federal Communications Commission (FCC) docket number 07-51 "Video Services in
Multiple Dwelling Units and Other Real Estate Developments" requested comments
about these practices. It was shocking to see the large number of constituents in the State
ofVirginia that are affected by these types of contracts.

I have enclosed a document from Broadband Properties Title "Master Communications
Easement in the Fiber Age" as Enclosure (1). This document discloses the complexity of
the legal arrangements to create "wire communities" and is similar to what the developer
L.M. Sandler and Sons placed in my community. It explains how the developer
maintains control, increases profit and avoids as many laws and regulation as possible. It
also states how to lock-out or disincentive other service providers. This document shows
clear intend to limit competition. Couple with faulty disclosure and contract procedures,
the consumer stands no chance against these practices.

In my particular case, I am bound by a Communications Agreement for cable, telephone
and internet services between Lexington Homeowners Association and the Lexington
Infrastructure Management. This contract is for a term of 25 up to 75 years. Lexington
Infrastructure Management is a company owned by the developer L.M. Sandler and Sons
LCC. The Lexington Homeowners Association is also controlled by L.M. Sandler until
the end of declarant control period. This contract was placed into effect before most
homeowners moved in and during the period of declarant control. This contract binds all
homeowners to pay $145.00 per month for Communications Services as part ofyou
homeowners assessments. Other communication providers can be contracted by the
homeowner, provided the homeowners still pay the $145.00 monthlyfee to the
association. A significant finding is that Virginia Condominium Code 55-79.74 controls
the length of contracts entered during the period of declarant control, which in no case
should exceed 2 years. The Virginia Condominium Code 55-79.74 is attached as
enclosure (2). Homeowners would have to take the developer to court in order to



invalidate this contract. It is my OJ5liitoilthat for middle income families the option of
lengthy and costly court litigation witl'l~~er is not attainable.

On my subdivision there is no other conih'luftrembns infrastructure in place. Even if I
wanted another service provider, and could afford to pay twice for communications
services, there are no incentives for other providers to invest in this additional
infrastructure. All prospective customers are bound to Cox Communications and most
families can not afford or simply would not pay twice for similar services. This raises the
question whether the developer acting as private cable operator engaged in exclusive or
bulk billing contract with the only established cable operator violates antitrust laws.

Under these exclusive contracts the goals of the Virginia Telecommunication Bill of
Rights could never be attained. Customer will never be able to chose among providers or
have a clear and understandable phone bill. The Cable Television Consumer Protection
and Competition Act of 1992 Sec 14, details that cable billing should be itemized.

I have never received an itemized cable or phone bill from my association and even when
Cox sends me a bill every month all items are set to $0.00, except for $1.86 that I pay
Cox to keep my phone number private. This is in direct contradiction to the Cable Act of
1992 and the Virginia Telecommunications Bill of Rights. I attached a Cox Account
Statement as enclosure (3) and the Virginia Telecommunications Bill of Rights as
enclosure (4).

As a paying customer, I don't know the itemized value of telephone, internet or cable. I
also don't know who profits from this contract or how much they are paid. I requested a
copy of the contract between the Lexington Infrastructure Management and Cox
Communication. This contract information was denied. I have no information on the
level of service and contract clauses that control the services that I pay for every month.

The way these contracts are placed in effect amounts to conspiracy to defraud consumers.
In my particular case critical documents on the disclosure were improperly referenced
and contract procedures were not followed. Further, concerns address to the developer,
Homeowners Association and Cox remain mostly unanswered. In the case of the
enclosed United Property Associates (UPA) letter, on the issue of our type of property,
which my deed details as condominium, UPA on behalf of the Homeowners Association,
claimed my property was not a condominium. In the case of the Cox letter, when faced
with billing questions based on the Cable Act and Virginia Bill of Rights, Cox
Communications and L. M. Sandlers Lawyers drafted a totally unrelated response
avoiding the issue, and claiming that the developer properly effected and disclosed the
contract. I have attached UPA letter as enclosure (5) and Cox letter as enclosure (6).



On the issue of disclosure, clause (m) of the Non Binding Reservation Agreement To
Become a Binding Purchase Agreement referenced a contract Titled "Agreement To
Obtain Communication Services" with Instrument Number 20060126000139260.
Instrument Number 20060126000139260 is not the "Agreement To Obtain
Communication Services" but rather the "Declaration of Protective Covenants and
Restrictions". Instrument Number 20060126000139260 reference a "Communications
Service Agreement" but there are no instrument numbers attached to this reference. Since
the contract was not properly referenced, it was not disclosed. Enclosure (7) is clause (m)
of the Non Binding Reservation Agreement To Become a Binding Purchase Agreement.

The procedure to effect the "Agreement To Obtain Communication Services" as
explained by Carol Hahn Esq. in the Cox Communications Letter mention that the
"Communications Service Agreement" was received as part of the disclosure package.
The "Communication Agreement" was not enclosed in the disclosure package. Further,
she mentions that each homeowner signed a "Homeowners Agreement". I have asked the
closing agent for a signed copy of the Homeowners Agreement but they can't find it.
Enclosure (8) is the Equity Title e-mail that mentions the developer doesn't have the
signed Homeowners Agreement.

The State ofVirginia should protect their constituents from these practices. The FCC
banned exclusive contract and is looking into bulk billing practices. The FCC ruling
when finalized will only affect cable companies and not developers acting as private
cable operators, leaving most of these contracts between homeowners association and
homeowners in place. A number of states have laws prohibiting these practices. The State
ofVirginia should have at least a legal opinion from the State Attorney General into the
legality of these practices. This opinion would set precedence and assist in resolving
these cases.

Respectfully,

Hector Castro

Enclosure: (1) Master Communications Easements in the Fiber Age
(2) Virginia Condominium Code 55-79.74
(3) Cox Account Statement
(4) Virginia Telecommunications Bill of Rights
(5) United Property Associates Letter
(6) Letter RE: Marilyn Castro Customer ID: Cast2261
(7) Clause (m)
(8) Equity Title E-mail RE: Homeowners Agreement
(9) Letter RE: Exclusive Service Contract for Provision of Video Services in

Multiple Dwelling Units and Other Real State Developments MB Docket
No. 07-51
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Mr. Hector Castro

Dear Mr. Castro:

COMMONWEALTH OF VIRGINIA.

HOUSE OF DELEGATES

RICHMOND

February 25. 2008

COMMITTEE ASS1GNMENTS,

EDuCATION iCHAIRMANl

TRANSPORTA1'ION

AF'?ROPR IATI C' N 5

Enclosed please find a reply from the Attorney General's office regarding your
request for opinion concerning exclusive and bulk billing communication contracts
between developers, telecommunications providers and homeowners.

rhope this will answer some of your questions bUll understand that since these
matters arc pending, there isn't much that can be done at this time.

If I can be of service to you regarding other matters concerning the Slate, please
don't hesitate Lo contact my office.

Enclosure



COMMONWEALTH of VIRGINIA
Office of the Auontcy General

Robert F. McDonnell
Attorne)' Vt."I1l:'I".lI1

The Honorable Robert Tata
Member, House of Delegates
P.O. Box 406
Richmond. Virginia 23218

D~\Delegate Tata: .'" ,*

February 20, 2008

9(j() Ea.~t Main SlrcCI
Rfdullond. Virginia lJ119

804·786·1071
FAX R04·7S(..W91

Virginia Relay Service!'
1«)0·818-1120

7-1·1

Thank you for your letter to Attorney General Bob McDonnell requesting an opinion concerning
exclusive and bulk billing communication contracts between developers, telecommunic'ltions pt()\Jiders
and homeowners.

As we began the process of researching tbe questions you raised, we discovered that these matters
are pending before a court1 The long standing policy of the Office is to refrain from expressing an
opinion about a matter~currently in litigation or before a court unless requesled by the court before ·which
the matter is pending.- Because of the pending litigation, we are not in a position to provide a formal
response to your inquiry.

( apologize that ( am oot able to be more helpful and for the delay in providing you ,,,itlt this
infi.wlrmtion, Please do not hesitate to contact me at (804) 786-7240.

With kindest regards, I am

Sincerely,

Stephanie L Hnmlen
Deputy Attonley General

lSJ!C Nat'l Multi Housing Council v. United States. Case No. 08-1011 (D,C. eir.) (filed Jan, 16.2008). aVailable
at h!m;//\V\HVd!!uhc.orgJ::ol)tenVServcFile.cfIll1FileID'!?ill. The case arose from a decision of the Federal
Communications Commission in "Docket No. 07-51." Set: id: sel? (lfso "In the Maner of Exclusive Service
Contracts tor Provision of Video Services in Multiple D\\clling Units and Other Real Estate Developments," Federal
Communications Commission MB Docket No. 07-51. Erratum (Dec.. :W(7), ,II

Report and Order and Further Notice of
Proposed Rulemaking (Oct. 31, 2007), available ar hnp:·,-b!l!lmJoss.lcc.gov;cdO<;.~ public:!attachmat£!;iFC(::()7~

J89AI.pdf.

! 1977·1978 Op. Va. Au'y Gen. 31.



Enclosure (5)



DRAKE
2_ DlS11l1CT. "'''(lIUh>.

.JMMITTEE ON ARMED SERlilCES
SU!'COflAtlnU ON 1V'ft::>nlSM AIlO

Ur,t)OIl'lL"IIIOl<AL !,"'EAl5

5t;9CO\IMITTEE 011 !\AurAllY PEI<S,"",M~

COMMITTEE ON TRANSPORTATION
AND INFRASTHUCTURE

5tlff(;nMtR!l~£ (m0- H~W"'¥S·ANol1f~rr

;; JOOOMIit 1"'1'£ Oil W,.:fm fl""OImCf'±l
ANO-EN.....fnOfif..;:t:Nt-

HOuSE REPUBLICAN POLlCY COMMiTTEe
St;~Mlnu ON l>t;t:URltv

CO>'CHAlll

Ms. Marilyn Castro

\tongJ:t~~ .of tbemniteb t$tatt~

1£?ouse of iteprt5ttttatibt5
'RtUbington, i)(: 20515-4602

January 23, 2008

WJ\SHIt~(1l'(N,OfFICE;
-1-2Ge uUl'iGlNUklH I-fout:t On:lt";t' OtftlJ)t»G

\'IN:H-U~~Gro\t.DC 2051 S
(202) :l26"'-4;2-, 5

4772 Eut:::tZ<1R.OAtj
f

-'.'lnr;iNtAc 23tl€a
1]1'7) ~9f ~~lk"l

.....VA 23462·4650

Dear Ms. Castro,

Ellclosedplcascfitld the. response [received from
Commission. addressing the inquiry which was nlade
find it self-explanatory. IfnottpJease feel free to cOlltalct
orconcems.

Itis an honor to serve as your CongresswonuUl.lf you
please do not hesitate to contact me.

Sincerely,

rp('llllI'P iRJdilionul ~lssislancc,

Thelma Drake
Member ofCongress

Enclosure
TD/cw



Federal Communications Commission
Washington, D.C. 20554

January 16, 2008

IN REPLY REFER TO;
CN-0702724

The Honorable ThelmaD. Drake
U.S. House ofRepresentatives
4772 Euclid Road::~"

Suite13 •..
Vir eh, Virginia 23462

Dear Congresswoman Drake:

you for your letter on behalfofyour constituent. Ms. Marilyn Castro ofVirginia
Beach. nia, regarding aReport and Order and Further Notice ofProposed Ru!emaking
(FCC 07-189) that recently was adopted by the Federal Communications Commission. I
appreciate the opportunity to respond.

The Report alldOrder andFurther Notice ofProposedR.lIlemakillg adopted by the
Commission on October 31, 2007 generally proscribes "exclusivity clauses" for the provision of
video services by certain multichannel video programming distributors rMVPDs"), such as
cable television system operato~ to the residents ofmultiple dwelling units eMDUs").
including condominiums and apartments buildings, as well as other real estate developments. As
Ms. Castro notes in her correspondence, the Report and (JJ'der expanded the definition of
4

4 MDU" to include "'other centrally managed real estate developments," such as gated
communities, garden apartments, and mobile home parks. The Commission indicated that these
types of ngs are private individual households, but share common spaces that require
central management

Among other things, the Report.and Order prohibits the enforcement ofexisting
exclusivity clauses and the execution.ofnew contracts that include excillsivityprovisions,
Specifically, effective 60 days after the Report and Order is publishedinthe Federal Register. a
l'dPVD that is subject to the Commission's decision, such as a cable television system operatoft

cannot enforce or execute any contractual provision that grants the l\ofVPD the exchlsive right to
provide any video programming service (alone or in combination with other services) to a MDD,
Other provisions oftbe contract, however, are not affected by the Commission's Order, and the
cable television operator generally may continue to serve MDU residents who wish to subscribe
to cable television service. Therefore, ifa cable television system operator bas an exclusive right
to serve the residents of aMDU, the exclusivity provision will not be enforceable 60 days afler
the Commission's decision is published in the Federal Register, and an additional MPVD be
authorized to serve the residents. The Report and Order was published in the Federal Register
on January 7, 2008, Thus, the Commission's decision is scheduled to become effective on
March 7,2008.



Page 2-The Honorable Thelma D. Drake

In her correspondence, Ms. Castro also indicates that she does not receive an individual
bill for cable television service. Rather, the condominium appears to receive a "bulk bill," and,
in tum, bills individual residents for the cable television service. Ms. Castro suggests that the
Commission should take steps to «ban bulk billing arrangements." The Furfher No/ice adopted
by the Commission requests public comment on several issues, including whether the
Co should prohibit exclusive marketing and bulk billing arrangements. Such

may constrain the ability ofcompetitive MPVDs to market their services directly
to ents, and may require residents to continue paying a fee for the services ofthe
MPVD with the bulk billing contract, as wen as pay a subscription fee to the alternative video
pr provider. Interested persons, such as Ms. Castro, may file comments with the
Co n on or before February 6. 2008 and reply comments must be submitted no later than
March • 2008.

For your review and to provide Ms, Castro additional information, I have enclosed a copy
of the Report and Order andFurther No/ice (!fProposed Rttlemtlkil1g. Ms. Castro may wish to
review paragraph 68 ofthe Further Notice tor guidance regarding the submission ofcomments
to the Commission.

I ..."'...... 1fh." inliorDlatiion is helpful Please do not hesitate to contact me if r may be of

Sincerely,

'-t\ . !

YV~lC h4.L( A·,
Michael S. Perko
Chief; Office ofCommunications and Industry Information
Media Bureau

Enclosure
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THE LAW

Master Communications
Easements in the Fiber Age
This approach maximizes developer rights while providing incentives to build fiber

By Jeffry L Hardin and James N. Moskowitz. Fleischman and Walsh, L.L.P

Because a MCE limits service provider
access to the community, the penetra
tion or market share of the preferred
service provider is likely to be quite
high if not 100 percent.

"lllis prospect of high penetration is
often the only economicaUy feasible
way to support the capital investment
necessary [0 construcr and operate
a state-oj~the-art FTTH communi
cations infrastructure. Absent: the
availability of preferential or exclusive
access by a service provider to the de
velopment, such infrastructure might
not be deployed in many instances. A
MCE also better positions the devel
oper to receive contpensation from the
selected service provider f()r providing
the preferential or exclusive right to
serve the community_

When drafting a lvtCE, it is im
portant 10 preserve the distinction
between the communications infra
structure the plant in the ground)
and the services provided oIJer that in
frastructu reo

The warns to

strictly limit the ability of service pro
viders to retrench or dig up the roads
in order to install new infrastructure,

of a higher customer take rate that will
generate a revenue stream sufficient to

justify lower prices to residents while
also covering the significant up-front
costs inherent in deploying fiber bcili
ties.

Developers and property owners can
retain control over access to their com
munities through the use of a MCE.
This article will explain the usual el
ements of a MCE, describe how one
typicaHy creates a MCE, and provide
a brief outline ofsome of the recurring
strategic and legal issues associated
with using a MCE in a wired commu
nity arrangement.

The Basics of the
Master Communications Easement

'DIe MCE is a private easement
tuaHy a bundle of several easements)
that authorizes both the installation of
communications infrastructure wirhin
a new housing or multi-family devel
opment and the provision of com
munications services homeown-

where law.
means that communications f:.lcilities
and services can only be provided on
the property with the express consent
of the holder (or grantee) the MCE.

whole on terms that are mote favorable
ro the residents than rhe residents indi
viduaHy could achieve. 'This is because
the selected services provider is assured

A
ccess to the latest broad

band services is qUic~ly be
coming a necessity for new
homebuyers. As a direcr re

sult, many new homebuyers now con
sidet availability of these services when
making home buying decisions.

In the past, when telephone and
video services were fairly standard,
developers gave little thought to what
communications services might be
available in their new housing devel
opments. Today, meeting the expecta
tions of increasingly tech-savvy home
buyers requires that developers ensure
that advanced broadband services are
available in their new developments.
It is for this reason that more and
more new residemial communities in
the United States include fiber-ro-the
home (FTTH) communications solu
tions as an amenity.

The successfid implememation of a
FTTH (or "wired community") ar
rangemem al most inevitably requires
that the developer retain control over
access to the community by commu
nications service providers. Control
ling access aHows the developer to offer
exclusive arrangements to service pro
viders. That's an incemive for them to

construct state-of-the-art fiber facili
ties and to deliver the latest fiber-en
abled voice, video, Internet, and home
monitoring services.

A Master Communications Ease
"MCE") arrangement also al

these ser-
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r'oIH-oi-W;JV some-

thority receives the dedicated roadway
or right-of-way subject to the pre-ex
isting private easement. This also pre
serves the ability of the holder of the
private roadway easement: [() take the
position that its communications in
frastructure located under the public
roadway or within the area subjeer
to the public riglu-orway is actually
within its private easement. 1his can
be useful when trying to avoid obtain
ing a video franchise to provide ser
vices in the development.

Before deciding to create a private
communications easement in roads or
rights-of-\vay that are to be dedicated
to tbe public use, there are a number
of considerations that should be taken
into account. For example, local fran
chising authorities sometimes require
a wired community provider that is
offering video services to obtain a
franchise, even if it holds a pre-exist
ing private easement within the public
right-orway. (Under federal law, local
franchising authorities are permitted
to require that video service providers
obtain a franchise to locate commu
nications infrasrructure in the public
right-of-way.)

In addition, local authorities who
are unfamiliar with having private
easements embedded in a dedicated

r(y(d\'\J~V easement.

ers typically want to avoid any delay in
dedication because also their
ability to sell lots in the development.

As a consequence, the ease-

munity. A "perimeter" or "moat" ease
ment around the inside boundary of
the property typically also is included
in the MCE. rUle perimeter easement
effectively seals off the community
from unauthorized access by other ser
vice providers.

It also is advisable for the MCE to
grant a "common area" easement with
respect to any existing or fmure com
mon area or common property that has
been or may be conveyed to the hom
eowners association for the commu
nity. Depending on when the MCE is
granted, the BOA for the community
sometimes must join in the grant of
the MCE to cover common property
previously conveyed to the BOA. If
the MCE is granted before the BOA
is formed or before it assumes control
over any common property, then the
I-lOA's tide to the common property
will be encumbered by the previously
granted MCE. In addition to these
three easements, a specillc "access"
easement for ingress and egress at the
property also is included in the typical
MCE.

A sometimes-contentious easement
often included in the MCE relates
to the granting of a private easement
within any road, street or highway
within the community and the con
tinuation of such private easement fol

the
or

-n1e process
not negate any pre-existing private
easement in the roadway or r'ohr_n"_

way to be dedicated.
Under this approach, [he public au-

but often is more open to having mul
tiple providers of services share the in
frastructure that already is in place.

Distinguishing between communi
cations infrastructure and the services
provided over that infrastructure also
permits possibly billing for the use and
enjoyment of the infrastructure sepa
rately from charges for the communi
cations services.

In any event, these distinct rights
should, at a minimum, be taken into
account when developing a wired com
munity strategy that involves a MCE.

It also is advisable to define "commu
nications infrastructure" and "commu
nications services" broadly enough to
future-proof the MCE. While some
what circular, "communications infra
structure" should be defined to include
the tangible personal property related
to the provision of "communications
services." For its parr, "communica
tions services" should be defined to
include (in addition to voice, video,
Internet and security services) other
communications, data and informa
tion services that can be provided over
the communications infrastructure.

1he stated purposes of the MCE
should include, in addition to the
obvious purposes of installing and
maintaining communications infra
structure, the marketing and pro
vision of communications services
within the community and the use of
the communications infrastructure to

serve end users located outside of the
community.

Multiple Easements within the MCE
The MCE typically grants several

easements over the properly. \Xfhile at
times this may seem redundant, these
easements serve separate legal pur
poses. An all-encompassing "blanket"

nvvf'>,'incr the emire property

selected
services maximum
ity for locaring the communications
infrastructure, while also precluding
unamhorized provision of communi
cations services anywhere in the com-
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should confirm that the !viCE and
any sub-easements or licenses gramed
thereunder will not be subject to the
lender's mortgage on the property, or
at least will not be dismrbed by the
lender if it forecloses or otherwise exer
cises its rights under the mortgage.

Granting €I MCE
Once the proper groundwork has

been laid, the nexr step is for the de
veloper or property owner to grant a
MCE. One approach often taken in
wired community arrangements in
volves the developer granting the MCE
to a wholly-owned special purpose en
tity ("SPE"), formed to act as rhe com
munications garekeeper for the com
munity. Having the developer's SPE
hold the !viCE allows the developer
to continue managing the relation
ships with the selected service provid
ers, even afrer rhe developer turns over
management of the community to a
homeowners' associarion or similar or
ganization.

This srep also moves the legal and
contractual issues associated with a
MCE away from the property owner,
which often also is a special purpose
entity of the developer formed for the
purpose of acquiring and developing
the property. Instead, the "'viCE is held
by a separate entity whose existence
and financial future is separate, to a
certain extent, from that of the prop
erty owner and the developer.

A !viCE granted by a developer to

its SPE usually is exclusive and per
petual. It also expressly provides for
the subsequent grant by the SPE of
sub-easements and licenses (exclusive
or non-exclusive; perpetual or limited
in duration) to owners of the commu
nications infrastrucrure and providers
of the commun ications services the
property.

There
the ability of landowners to enter into
exclusive arrangements wirh commu
nications providers for services ro new
housing developments. \'Vhcn the de
veloper grams the MCE to ItS

stances.
Finally, the developer needs

to obtain its lender's consent ro the
creation of rhe !viCE. 111e lender also

in law and other circum-

public utility easements are available
for the transmission of communica
tions services by public service compa
nies or by third party com munications
service providers unless the easement
expressly restricts such use. In addi
tion to restricting the use of utility
easements, the plat also should affir
matively state that the property owner
reserves for itself the exclusive right to
authorize both the installation of com
munications infrastructure and the
provision of communications services
within the property.

In addition to the plat, the Decla
ration of Covenants, Conditions and
Restrictions ("CC&Rs") for the devel
opment also should expressly permit

the creation of a !viCE. It also should
expressly authorize the developer to ar
range for the installation of commu
nications infrastructure and the provi
sion ofcommunications services to the
community.

To rhis end, it is advisable to adopt
language in the CC&Rs that is generic
in nature. This allows the developer
to maintain
gal"dirlg ,he <TrW"'-1l ri ney

communications

nated on the plat are only for use by
public service companies and that
telecommunications services providers
may access the property only pursuant
to a private easement granted by the
property owner.

The property owner also should limit
the scope ofany utility easement to the
specific utility service being provided
by the company obtaining the ease

as power, gas

ment provisions sometimes are redraft
ed or even deleted in order to placate
the local authorities and avoid these
delays. Of course, elimination of the
private roadway easement may result in
the need for the selected video services
provider to apply for a local franchise.

services.
Recent cOllrt decisions in several

Sl:Jles, including Florida, Georgia and
\vashingron, suppOrt the norion that

Creating AMaster
Communications Easement

It is imperative that the developer or
property owner takes steps during the
initial planning of the development to

preserve its ability to grant a MCE.
111e plat for the property should ex
pressly state, in clear and unequivocal
language, that any public utility ease
ments or public rights-of..way desig-
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third p3rty access within the wired
community arrangement structure,
it is advisable to require the holder of
the MCE or a sub-easement granred
under it to provide access, on just
and reasonable rares, terms and con
ditions, to any qualified third parry
provider that requests access.

Such access can be granted by al
lowing the use of the existing com
munications infrastructure or by
granting a license to use the ease
ments. 1he rates and terms {or third
party access need not be spelled our
in advance, but can be left for future
good faith negotiations by the holder
of the J\1CE or sub-easement: and the
rhird party service provider.

The likelihood of another commu
nications service provider paying even
minimal amoums for access to a com
munity that already is receiving fiber
enabled services at bulk service rates
is somewhat remote, given the current
economics of the industry.

Conclusion
'The MCE is one of several sophis

ticated legal arrangemems that lead
to a successful wired community ar
rangement {or a master planned resi
dential community. Proper planning
for, and recordation of, a well crafted
MCE preserves the developer's right
to control access to the community
by communications services provid
ers, It: also helps support the finan
cial decision to commit capital dol
lars to the build out of a I1ber com
munications infrastructure in the
community. As such, j\1CEs are an
invaluable tool for ensuring that the
larest suite of broadband services is
available to new homebuyers, espe
cially in a more remotely located new
housing developmenr. BBP

About the Authors
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portlte group and James lVloskou.'itz is an

associate in the teleclJrmmmications group

at the lawfirm ofFleisclmtanand WaMl,
L.L.P., located in l'(l;tshington DC

purpose entity, there are ways for a
~1CE to be exclusive witham running
afoul of these state laws.

One way to achieve this is by struc
wring the wired community arrange
ments so that the SPE is not the owner
of the communications infrastructure
or the provider of the communications
services. Instead, the SPE in wrn
grants non-exclusiz1e sub-easements or
licenses to the ownets of the commu
nications infrastmcture andlor provid
ers of services.

Notwithstanding the non-exclusiv
ity of such sub-easements and licenses,
even a properly structured non-exclu
sive wired community arrangement
usually results in other service provid
ers opting to forego spending capital
dollars to wire a comntunity that al
ready is receiving fiber-enabled servic
es at rates that are usually lower than
otherwise available at retail.

devel
opers and/or service providers ro en
ter into exclusive or preferred provider
arr3ngemenrs.

In order to provide a means {or

Third-Party Access
to Wired Communities

During the earliest stages of de
veloping a wired community strat
egy, developers and service providers
should consider making provisions
for allowing other third party provid
ers to obtain access to the commu
nity. There are a number of reasons
fl1r this. -111e developer (or later, the
HOA) simply may want to give resi
dents in the development a choice of
differenr providers. Or the developer
may want to preserve the option of
bringing in a third party provider if
the initial selected providet proves
unable to deliver the setvices, afford
ability, or level ofquality that the resi
dents require.

In addition, crearing contingencies
{or providing fmure third parry ac
cess should preserve the wired com

structure in the
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Public Rights-of-Way
and Marketing Exclusivity
Avoiding franchise rules while preserving exclusivity in wired communities

By Carl E. Kandutsch • Ph.D., J.D.

I
n this article, we examine two legal
issues that may arise in connection
with a private cable operator's use
of public rights-of-way in order to

provide broadband services to residents
of an HOA Community. By "HOA
Community," we refer to any commu
nity governed by a Homeowners Asso
ciation, including condominium devel
opments, planned unit developments,
some residential subdivisions, and mas
ter planned communities.

The first issue concerns cable televi
sion franchises: If the selected provider
locates its networkfacilities on what is or
will be (when construction is complete
and lots are sold) a public right-of-way
(PROW), will the provider be required
to negotiate a cable television franchise
with the local municipal or county gov
ernment?

The second issue focuses on exclu
sivity: Can the developer, and later the
Home Owners' Association, convey ex
clusive access rights to a single selected
broadband provider, such that only that
provider has a legal right to provide
services to master planned community
(MPC) residents?

Broadband Properties has been at the
forefront of publications documenting
the imaginative ways in which real estate
developers, broadband service providers
and municipal planners are changing the
concept ofcommunity itself, by blurring
traditional distinctions between the tra
ditional public and models for
community organization. Challenging
traditional models of community orga
nization will become increasingly im
portant as the idea of customer-owned

or operated communications networks
presents itself as an attractive alternative
to the top-down model of centrally con
trolled networks owned by huge cable
and telephone companies.

One articulation of this challenge is
the idea ofa "wired community," one that
includes, from the initial design stage
through the completion of construction,
a borrom-up and fully integrated state
of-the-art broadband communications
infrastructure, conceived as an essential
utility not unlike electric and sewer sys
tems. Such wired communities enable a
degree of user control over the network
that is not available to communities that
must passively wait for and accept what
ever communications infrastructure and
service packages the established carriers
decide to offer.

The most innovative wired communi
ties are not necessarily publicly owned.

the they are more commonly the
result of joint planning, investment and
partnership between real estate develop
ers and broadband providers (often pri
vate cable operators and CLECs). Each

relies on the other's expertise to ensure
that communications networks will be
fully integrated into the community's
shared infrastructure from the very be
ginning.

Fiber-to-the-Premises (FTTP) is the
technology of choice for wired commu
nities, because the huge data capacity of
FTTP (together with its reliability and
low maintenance costs) guarantee that
once installed, the infrastructure will
remain viable - able to deliver the most
bandwidth-intensive applications - for
the foreseeable future.

Provision of video, voice and data
services to single-family home develop
ments does require some adjustment of
the traditional private cable operator
business model, which has tradition
ally been tailored to the multi-dwelling
unit (MOU) environment. Rather than
dealing with a the PCO is
n::l1rtnt'rina with a real estate de',el<Joe:r.
and later the HOA. And instead of wir
ing a building, the provider is wiring a
community. The legal environment for
wired communities is different as well,
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because deploying infrastructure in an
HOA community will often require that
facilities be located on or under rights
of-way that are - or upon completion of
construction will be - public streets.

Cable Television Franchises
Federal law, ofcourse, requires that any

one providing video programming over
a "cable system" must operate under the
authority of a franchise granted by the lo
cal municipal or county government. The
local franchise requirement is premised on
the assumption that local government has
primary jurisdiction over public rights
of-way, and any private interest that uses
public rights-oE-way must compensate the
community for its use ofpublic property.

This regulatory scheme may change rad
ically in the near future. Anyone who reads
the news these days knows that the legal
framework for cable television is evolving
at a rapid clip, particularly with respect
to local regulatory authority over cable
systems. There is a movement afoot to all
but eliminate local regulatory authority
over cable, by legislatively replacing the
local franchise system with a statewide or
national franchising system for any video
provider that uses a public right-of-way.

The few remaining former Bell telephone
companies, especially Verizon and AT&T
(formerly SBC), have been investing heav
ily in FTTx networks across the countty in
order to compete with cable companies in
video markets. These efforts have included
intense lobbying in state legislatures and in
Congress to reform the local video fran
chising framework. So far, statewide video
certificate laws have been enacted in Texas,
South Carolina, Virginia, Kansas, Indiana
and New Jersey, and are under consider
ation in another dozen states. Rep. Joe
Barton's telecommunications bill in the
U.S. House of Representatives would es
tablish a national franchise system in lieu
of the existing local franchise system.

Finally, the FCC recently initiated a
rule-making proceeding dealing with ways
to reduce the regulatory burdens associ
ated with individual franchise
agreements with multiple local govern
ments. l

Thus, it seems likely that the local ca
ble franchise system is headed for extinc-

tion in the near future. This may be bad
for large franchise operators like Time
Warner and Comcast, because a signifi
cant entry barrier will be eliminated for
the powerful telephone companies. But
it will provide a window of opportunity
for ambitious PCOs to expand their ser
vice offerings to include many commu
nities they have ignored because these
properties could not be efficiently wired
without crossing public rights-of-way.

Under the new franchising frame
works being proposed, the provider
would use a relatively streamlined proce
dure to obtain a statewide (or national)
video certificate. The certificate would
authorize the use of public rights-of-way
anywhere in the state, subject to an an
nual five percent (of revenue) "franchise
fee" payable to each local franchising au
thority in which systems are deployed.2

For the moment, however, in most
states a video system that crosses a public
right-of-way must presumptively operate
under a franchise awarded by the local
municipal or county government. This
requirement originates in Section 621
of the Federal Cable Act,3 and applies
to "cable systems" generally. However,
the so-called "private cable exemption"
excludes from the definicion of "cable

any system that doesn't "use"
a public PCOs have tra
ditiollailly relied on this to
escape the need to negotiate cable fran
chise agreements, but the price has been
foregoing otherwise attractive business

ired communities
ublicly owned. In the

only the result of
d partnership

rs and
private
ch relies

nsure that
be fully
shared
••Inning.

opportunities, where serving the prop
erty would entail crossing public rights
of-way.

There is a split of judicial authority on
the question ofwhether a PCO that runs
its cabling across a single public right-of
way thereby "uses" the PROW in a way
that triggers the cable franchise require
ment. After all, the purpose of the fran
chise is to compensate (monetarily and
otherwise) the local community for use
of public property by a private interest.
The five percent (ofgross revenues) "fran
chise fee" extracted from the franchised
cable operator, together with universal
service and public interest programming
and various other obligations, constitute
the compensation.

But if the burden placed on public
property is de minimus - for example,
placement of a fiber optic cable under
neath and across a single public street
- then the public policy rationale for
requiring a cable franchise evaporates.
At any rate, this was the Eighth Circuit
Court of Appeals' conclusion in Guidry
Cablevision v. City ofBallwin, 117 F.3d
383 (8th Cif. 1997). There, the court held
that the local franchise authority's fran
chise requirement was pre-empted by the
"private cable exemption" in Federal law,
because the crossing of a street
did not constitute "use"

within the USc.
§ 522(7). In support of its ruling, the
Guidry court emphasized not only the
de minimus nature of the public burden,
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but also that requiring a cable franchise
in this circumstance would conflict with
Congress' desire, expressed in the private
cable exemption, to encourage "open en
try in the satellite field for the purpose of
creating a more diverse and competitive
telecommunications environment."

Other courts have adopted a strictly
literal reading of the statutory language,
holding that a franchise is required when
ever a provider's facilities cross at least one
public right-of-way, and that the extent of
the public burden is irrelevant to the legal
requirement.

Regardless of how courts interpret fed
erallaw, it should be emphasized that lo
cal governments have a great deal of dis
cretion in deciding whether or not a cable
franchise is required. More often than
not, local communities welcome new
housing developments in their areas in or
der to increase their tax base, attract new
businesses and gain other tangible bene
fits such as jobs. These communities have
a strong interest in lowering the regula
tory barriers to new entry by broadband
providers and will not insist on asserting
their cable franchise authority if doing so
might deter new development.

It stands to reason, therefore, that de
velopers and their PCO partners should
maintain close contact with local govern
ment authorities, and when appropriate,
seek written assurance that their wired
community project will not require a
full-blown cable television franchise ei
ther immediately or in the future. (An
other strategy, for use in new, greenfield,
developments, involves the location of
communications facilities in private
easements, before any rights-of-way are
dedicated to public use. This point will
be discussed in the final section of this
article.)

Finally, a PCO may avoid the franchise
requirement by distributing its video sig
nal through leased common carrier facili
ties located in public rights-of-way, as long
as the PCO has no management control
over or ownership interest in the facility.
This method is based on the FCC's 1998
decision in a case called Entertainment
Connections, Inc.,5 later affirmed by the
Seventh Circuit Court of Appeals, and is
not discussed in this article.

Can Developers Convey Exclusive Access
Rights to a Single Provider?

The ability to ensure exclusive access
for the chosen broadband provider is an
important aspect of planning a devel
oper/PCO partnership. This is because
wiring a community for FTTP broad
band services is an expensive proposi
tion. Lacking the economies of scale
possessed by huge cable and telecommu
nications incumbents, most private cable
operators are understandably reluctant
to undertake the large investment re
quired to wire a community without the
expectation of a high penetration rate.
The way to get a high rate is through ex
clusive access to potential subscribers.

In many cases, exclusivity can be
achieved as a practical matter through a
bulk service agreement with the HOA,
whereby subscription to PCO services is
made a mandatory condition of owning
a home in the development. Although
subscription is mandatory, services are
provided at a bulk rate that would not
otherwise be available to subscribers
on an individual retail basis. Assuming
that the services are state-of-the-art (for
example, over FTTP), mandatory bulk
services can be a positive selling point
for the technologically literate developer,
rather than a burden.

In other cases, however, the developer
will not agree to a bulk arrangement. Be
cause the private cable operator's billing
relationship will be with the individual
subscribers rather than with the HOA,
it is important to know whether there
are any legal problems associated with
seeking exclusive access to rights-of-way
within the development.

The concept of exclusivity has un
pleasant connotations in public policy
discussions. It suggests monopolization,
lack of choice, and harm to consumer
welfare. As a result, policy makers at all
levels of government have used various
methods ofprohibiting or restricting the
use of exclusive access contracts dealing
with the of telephone and video
services. While is for the mo-
ment unregulated at the federal level
(except for traditional telephone ser
vice), efforts to restrict exclusive access
contracts for video and high-speed data

are likely to reappear, and some states
have already imposed such restrictions.
These efforts should neither be generally
endorsed nor generally condemned; the
truth is, the benefits or harms of exclu
sive contracting can only be evaluated in
light of its empirical effects in particular
circumstances.

In the PCO industry, restrictions on
exclusivity come in the form of manda
tory access laws, which provide fran
chised cable operators with a statutory
right to install their facilities on private
property without the property owner's
consent. In multi-dwelling unit (MDU)
markets, some states and localities have
enacted mandatory access laws giving ca
ble franchises a paramount right to wire
apartment and condominium buildings
in order to provide service to residents.
These laws prevent MDU owners and
condominium developers or associations
from forming exclusive access agree
ments with PCOs, and thus suppressing
competition for video services.

In HOA communities and other sin
gle-family housing developments, the
primary restriction on exclusivity origi
nates in federal law.6 Section 621 of the
federal Cable Act (47 U.S.c. § 541 (a) (2»
provides:

Any franchise shall be construed to au
thorize the construction ofa cable system
over public rights-ol-way, and through
easements, which is [sic] within the area
to be served by the cable system and which
have been dedicatedjOr compatible uses.

This statute allows a franchised cable
operator to install its infrastructure
over (a) any "public rights-of-way," and
through (b) any easements "which have
been dedicated for compatible uses" in
a housing subdivision or other develop
ment, notwithstanding the existence of
an exclusive access agreement between a
developer or HOA and a particular com
munications provider. Therefore, to the
extent that use of those public rights-of
way or compatible-use easemems allows
the cable operator to reach individual
residents in an HOA the
ex(:lusivity provisions of an access agree
ment would be unenforceable, because
the HOA cannot override or annul the
cable operator's statutory right of access.
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The scope of section 621 is ambigu
ous, however: there is a split of judicial
authority regarding the meaning of (b)
- whether the "easements" to which
cable operators have access includes all
easements, public and private, as long as
they are "dedicated for compatible uses,"
or only easements that are, like the
rights-of-way mentioned earlier in the
statute, dedicated to public (and compat
ible) uses. If the statute applies only to
dedicated public easements, it is much
easier for the developer to control ac
cess to the development, by granting
exclusive private easements to the cho
sen provider. Those private easements
would not then be available for use by
competitors, including the franchised
cable operator.

On the one hand, there is a line of
cases stemming from the Third Circuit
Court of Appeals' decision in Cable
Invs., Inc. v. Woolley, 867 F.2d 151 (3,d
Cir. 1989), holding that under sec
tion 621, a franchised cable operator
has access only to rights-of-way and
easements that have been dedicated to
public use. "Dedication" to public use
requires some official act by which local
government accepts legal responsibility
for maintaining the right-of-way for use
by the general public.

Although state law or local ordinanc
es may specify when and how this oc
curs, as a general matter, an easement
in a new housing development is pub
licly dedicated when the government
votes to accept a subdivision plat that
identifies particulat rights-of-way as
public streets or thoroughfares. This
interpretation represents the majority
view in the United States, having been
adopted (with minor variations) by the
Eleventh, Ninth, Fourth and Eighth
Circuits, as well as by numerous U.S.
District Courts.

On the other hand, a number of de
cisions originating in Florida have held
that section 621 prevents a HOA from
using private agreements to block a
franchised cable operator's ability to in
stall infrastructure or across ded
icated general utility easements, if the
designated purposes of the easements
are compatible with the provision of ca-

ble television. In this view, the purpose
of Section 621 is to authorize the cable
operator to "piggyback" on easements
dedicated to electric, gas or other gen
eral utility transmissions, such that the
law forbids any private agreement that
would prevent a cable franchise from
using dedicated utility easements.

The Solution: Private Easements
Notice that the cable franchise prob

lem arises only to the extent that a PCO
uses a public right-of-way, and the exclu
sivity problem arises only to the extent
that a new housing development in
cludes public rights-of-way or easements
that are dedicated to public or general
utility use.

It follows that both problems may be
avoided or at least mitigated by careful
planning to either minimize or control
the access provided through the use of
public rights-of-way in a private develop
ment. For example, a cable franchise is
only required when the provider "uses"
a public right-of-way by locating facili
ties on or under the public right-of-way.
Arguably, however, if those facilities are
installed in a private right-of-way that is
conveyed before the right-of-way is dedi
cated to public use, the PCO is not "us
ing" the public right-of-way at all.

Similarly, the local cable franchise
statutory right-of-access applies only to
the extent that easements are either pub
lic or dedicated to general utility uses.
If the development project does not use
public or general utility easements, or if
any such easements are placed such that
a user of the easements cannot access in
dividual residences without crossing pri
vate property, a cable franchise's access
under Federal statute will be limited.
That allows the developer greater control
and, assuming there are no other legal
impediments, the ability to form exclu
sive access agreements with a broadband
service provider selected on the basis of
merit rather than by defaulr.7 BBP
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