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MOTION TO STRIKE

By Notice of Proposed RUlemaking and Order to Show Cause

(hereinafter "NPR") il,sued in this Docket and released on March

14, 2008 (DA 08-568), the Federal Communications Commission

("FCC" or "Commission") proposed to adopt the Petition for

Rulemaking ("Petition") as filed by Roy E. Henderson (hereinafter

"Henderson"), on December 12, 2007 which proposed the new

allotment of channel ;l74A to Evart, Michigan as a first FM radio

service allocated to 1:hat city, along with other changes as

required by that new allotment. Among such changes was a required

change of channel to an equivalent channel for station WMLQ,

Manistee, Michigan, as presently licensed to Synergy Media, Inc.

As noted at paragraph 10 of the NPR, the Petitioner had

agreed in its Petition to reimburse Synergy "for the reasonable

costs incurred in connection with the change". It further

specifically directed Synergy in paragraph 12 to indicate why its

license should not be modified as described and proposed in the



NPR and Order to Show Cause, and that any such response by

Synergy must be by "a written statement showing with

particularity why its designated license should not be modified

as proposed in this Order to Show Cause and to do so " •.. no later

than May 5, 2008 ..... (NPR at paragraph 13) and "if no written

statement is filed by the date referred to above [May 5, 2008],

the licensee will be deemed to have consented to a modification

as proposed in this Order to Show Cause .....

Synergy did not :Eile anything by May 5, 2008, but chose

instead to wait to file 15 days later, on May 20, 2008, what it

then referred to as "Reply Comments" but relating directly and

solely to the change of channel as proposed by the FCC in its NPR

and Order to Show Cause. It is not known whether the delay in

responding to the Order to Show Cause was due to an inadvertent

failure by Synergy to file within the required time, or was

purposely done to attempt to preclude Henderson from responding

to the "substance" of what synergy then had to say. Either way,

it is clear that the Synergy filing was clearly out of time and

contrary to FCC Rules and procedures which govern such a

response by a licensee to an Order to Show Cause, and should be

seen as such and stricken from receipt or consideration in this

proceeding.

To state the obvious, the sole and only matter discussed in

Synergy's pleading rEl1ated to Henderson's pledge to reimburse

Synergy (and another affected licensee) for the reasonable and
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change. In this regard, it is important to note that this pledge

had been included as part of the original Petition as filed by

Henderson on December 12, 2007 (petition at page 4) and served on

Synergy at that time, and also in the NPR itself at paragraph 10.

As such, it was fully known and available to Synergy to make

whatever comment it wished to make by the required date of May 5,

2008, as set forth in paragraph 12 of the NPR and Order to Show

Cause, when it was reconfirmed by Henderson in his Comments as

filed on May 2, 2008, in Support of the NPR (at page 3).

Rather than responding to the reimbursement commitment as

already set forth in the original Petition ~ in the NPRjOrder

to Show Cause as issued by the Commission, Synergy chose to treat

that reconfirmation by Henderson in his Comments as filed on May

2, 2008, as something "new" for which synergy had to then file a

new "Reply". That is simply absurd and abusive and should not be

condoned or sanctioned by the Commission in this proceeding or

anywhere else. Synergy has simply not justified its failure to

respond to matters of record at the appointed and required time,

only then to seek several weeks later to advance such tardy

arguments that should have been made in an earlier pleading, if

ever, if at all. It is this very practice that the Commission

precedent has long and consistently sought to discourage, ~

Overmeyer Communications Co., 4 FCC 2d 496, 505 (1966); KAXE

Broadcasters. Inc., 47 FCC 2d 360, 361 (1974), and it should not

be countenanced nor accepted here.
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Finally, we are constrained to say something here about the

"substance" of what Synergy had to say. Stripped to its

essentials, it seems that Synergy's argument here is that its

existing transmitter is of such an awful age and condition, over

40 years old, and for which "parts are no longer available" that,

in Synergy's opinion, it would only be "reasonable and prudent"

for Henderson to agree to buy Synergy a new transmitter. What a

new and novel interpretation of "reasonable and prudent". No

wonder they waited so long to file their pleading. It is

analogous of some bad-off person "living in a van down by the

river" and when the city says the van has to be moved down the

road a bit to accommodate some public interest project, the van

owner claims that the supporting wheels don't work any more so it

would be "reasonable" for the city to just buy him a new house.

It may be that in such a case, the "city" might just get him a

couple of new wheels to move the decrepit equipment as necessary,

and so it might be here.

Which also raises a point as to how Synergy continues to

operate a station as presently licensed in the pUblic interest

within the required tolerances of the FCC operating rules, with a

transmitter so old and decrepit that they can't get parts for it

any more? Does it not ever need new or replacement parts to

continue proper operation and, if so, what on earth would Synergy

do then? We must assume that baling wire and duct tape can only

go so far.
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In any event, the commitment by Henderson is clear and firm

as required and it remains as stated. As time goes by, it will be

up to Synergy to make whatever case it seems to presume it may

make as to what may be "reasonable and prudent" in its unique

circumstances, and it would then be Henderson's (assuming that

the rulemaking is granted and Henderson, after auction, receives

the permit as requested) role, and perhaps the Commission's

ultimate role, to respond to whatever claim Synergy feels really

comfortable in making.

Finally, whatever the alleged "substance" of Synergy's

argument, it was clearly not advanced within the time appointed

by the Commission for Synergy's response to any element of the

Order to Show Cause, is grossly untimely, and therefore should be

stricken from this proceeding, and rejected and dismissed out

of-hand without further consideration.

Wherefore, Henderson respectfully submits that the "Reply

Comments" as submitted by Synergy were in fact an untimely

response by Synergy to the Order to Show Cause in this

proceeding, and that they should therefore be stricken and

rejected from any further consideration herein. In the

alternative if, for any reason, the Commission were to decide to

consider the Synergy pleading, it is respectfully requested that

Henderson's comments in this Motion to strike be also so

considered.



-6-

ROY

by-I-=J'":-----:---=----,-:#--~"'----
bert J. Buenzle

His Counsel

Law Offices
Robert J.Buenzle
11710 Plaza America Drive
Suite 2000
Reston, Virginia 20190
(703) 430-6751

June 19, 2008



CERTIFICATE OF SERVICE

I, Robert J. Buenzle, do hereby certify that copies of the
foregoing Motion to strike have been served by united states
mail, postage prepaid this 19th day of June, 2008, upon the
following:

John A. Karousos, Esq., Assistant Chief
Audio Division, Media Bureau
Federal communications Commission
Portals II, Room 2-A465
445 12th Street SW
Washington, D.C. 20554

Radio Station WMOM(FM)
Bay View Broadcasting, Inc.
4359 South Howell Avenue
suite 106
Milwaukee, WI 53207

Dennis J. Kelly, Esquire
Law Offices of Dennis J. Kelly
Post Office Box 41177
Washington, D.C. 20018

Counsel for Bay View Broadcasting, Inc.

Radio station WMLQ(FM)
Synergy Media, Inc.
Post office Box 855
LUdington, MI 49431

J. Buenzle

20005-1208
ergy Media,

Howard M. Liberman, Esquire
Drinker, Biddle & Reath, LLP
1500 K Street, N.W.
suite 1100
Washington, D.C.

Counsel for




