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Re: WT Docket No. 02-55

Dear Ms. Dortch:

Significant progress has been made reconfiguring the 800 MHz and 2 GHz bands in
accordance with the Report and Order adopted by the Commission in this proceeding. I As the
Commission has recognized, however, more work needs to be done. In a recent decision, the
Commission found that relocating Broadcast Auxiliary Service (BAS) licensees in the 2 GHz
band will take more time than originally anticipated, and extended the deadline for completing
BAS relocation through March 5, 2009.2 With respect to 800 MHz reconfiguration, the
Commission recently granted nearly 500 public safety licensees waivers of its June 26,2008
deadline for completing 800 MHz reconfiguration because they cannot meet this deadline. Thus,
the majority of non-border area public safety incumbents will commence or complete their
retunes after June 26, 2008.

In light of these changed circumstances, the Commission should make a number of
"housekeeping" adjustments to its deadlines and procedures that are currently tied to the original
June 26, 2008 completion date. These deadlines and procedures include 800 MHz incumbent
retuning activities, the 800 MHz financial true-up process and the determination of Sprint
Nextel's credit against a potential windfall payment for its costs of building and operating
iDEN® capacity sites necessitated by 800 MHz reconfiguration. By making these adjustments,
the Commission will expedite reconfiguration, promote certainty, and help ensure an efficient
and equitable process for achieving the Commission's public interest objectives.

I Improving Public Safety Communications in the 800 MHz Band, Report and Order, Fifth Report and
Order, Fourth Memorandum Opinion and Order, and Order, 19 FCC Rcd 14969 (2004) (FCC 04-168), as
amended by Erratum, WT Docket No. 02-55 (reI. Sept. 10,2004); Second Erratum, 19 FCC Red 19651
(2004); Public Notice, 19 FCC Rcd 21492 (2004); and Third Erratum, 19 FCC Red 21818 (2004) (800
MHz R&O) (subsequent history omitted).

2 Improving Public Safety Communications in the 800 MHz Band, Memorandum Opinion and Order and
Further Notice of Proposed Rulemaking, 23 FCC Rcd 4393 (2008) (FCC 08-73) (BAS Extension Order).
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A. Background

In the 800 MHz R&D, the Commission required Sprint Nextel and BAS licensees to
complete BAS relocation by September 7, 2007, and Sprint Nextel and 800 MHz incumbents to
complete 800 MHz relocation by June 26, 2008.3 The Commission established other
benchmarks and procedures based on its projected BAS and 800 MHz reconfiguration schedules.
For example, the 800 MHz R&D required the Transition Administrator (TA) to complete, within
six months ofJune 26, 2008, the financial "true-up"process to determine whether Sprint Nextel
owes the U.S. Treasury an "anti-windfall" payment.

Much has been accomplished since the adoption of the 800 MHz R&D. More than 96%
of the nearly 1,200 Channel 1-120 licensees that must be retuned during Phase I of 800 MHz
reconfiguration have been retuned, with Phase 1 completed in 46 of 55 NPSPAC regions. With
respect to Phase II, 175 public safety licensees have completed retuning to their new channel
assignments and more than 560 of the 900 non-border area public safety licensees who must be
retuned have signed frequency retuning agreements (FRAs) with Sprint Nextel. Of the
approximately 400 licensees who have not signed FRAs, 60% have entered into Planning
Funding Agreements with Sprint Nextel and are working to provide cost estimates necessary to
negotiate FRAs.5 The Commission is requiring these licensees to develop detailed retuning plans
and to submit them within the next 30 days.

Sprint Nextel and television broadcasters have also made good progress in relocating
approximately 1,000 BAS licensees in the 2 GHz band. Although the Commission required
MSS licensees to begin relocating BAS incumbents in 2000, they failed to do so and no progress
occurred until 2004 when Sprint Nextel began working with the broadcast industry following the
adoption of the 800 MHz R&D. Since that time, all eligible BAS incumbents have submitted
their BAS equipment inventories and had those inventories verified. A significant number of
markets have been fully transitioned to the new band plan, including Orlando, Florida; Phoenix,
Arizona; Las Vegas, Nevada; and Harrisburg, Pennsylvania. More than 80% ofBAS incumbents
have signed FRAs, and more than 75% have ordered replacement equipment.6

Notwithstanding the progress described above, it has become apparent that both the BAS
and 800 MHz reconfiguration projects will take longer than originally anticipated. In a recent
order, the Commission recognized that "there is much work yet to be done" to complete the BAS
transition, and found "many valid reasons" why Sprint Nextel was unable to complete the

3 800 MHz R&O ~~ 346, 352.

4 Id. ~ 330.

5 See Letter from Lawrence R. Krevor and James B. Goldstein, Sprint Nextel, to David Furth, FCC, WT
Docket No. 02-55 (June 2, 2008).

6 See Letter from Trey Hanbury, Sprint Nextel, to Marlene H. Dortch, FCC Secretary, WT Docket No.
02-55 (June 2, 2008).
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transition by the previous deadline of September 7, 2007.7 The Commission stated that the
"record presents a compelling case that the BAS transition is sufficiently complex that it would
be difficult (if not impossible) to finish it before" 2009.8 The Commission consequently
extended Sprint Nextel's deadline for relocating BAS licensees to March 5, 2009, and stated that
it would "hold open the option" ofgranting a further extension.9

Unanticipated complexities and delays similarly beyond Sprint Nextel's control have also
arisen in reconfiguring the 800 MHz band. Sprint Nextel would prefer that all NPSPAC
licensees complete reconfiguration by June 26,2008 so that Sprint Nextel could retune by that
date all of its 800 MHz operations to its replacement channels in the new Enhanced Specialized
Mobile Radio ("ESMR") block. Completing reconfiguration by the Commission's current
deadline would provide Sprint Nextel full access to the 800 MHz spectrum rights it received
under the 800 MHz R&D in exchange for its very substantial contributions to implementing the
Commission's reconfiguration mandate.

Retuning hundreds of public safety licensees, however, has proven to be far more
complex than initially anticipated and continues to challenge the resources ofvendors,
consultants, engineering companies and public safety agencies. 10 Despite the good faith efforts
ofboth Sprint Nextel and the vast majority of incumbent licensees, more than 550 public safety
licensees have found it necessary to file waiver requests seeking more time to finish retuning
their systems. The Commission has recently acted on these requests, waiving the June 26,2008
deadline for hundreds ofNPSPAC licensees. I I In many cases, the Commission granted waivers

7 BAS Extension Order~ 31, 38.

BId.' 33.

9 Id.' 29.

10 See, e.g., Quarterly Progress Report of the Transition Administrator, attached to letter from Steve F.
Lederman, Squire, Sanders & Dempsey, to Marlene H. Dortch, FCC Secretary, WT Docket No. 02-55, at
18 (June 6, 2008) (June TA Report) ("NPSPAC reconfiguration, often with complex system designs and
interoperability requirements among numerous licensees in a region, will require more time and
coordination than was needed for Channels 1-120 reconfiguration.").

11 Improving Public Safety Communications in the 800 MHz Band; Requests for Interim Waiver ofthe
June 26, 2008 Rebanding Deadline - Wave 1 Public Safety Regions, WT Docket No. 02-55, Order, DA
08-1427 (pSHSB reI. June 17,2008); Improving Public Safety Communications in the 800 MHz Band;
Requestsfor Waiver ofthe June 26,2008 Rebanding Deadline - Wave 1 Public Safety Regions, WT
Docket No. 02-55, Order, DA 08-1428 (PSHSB reI. June 17,2008); Improving Public Safety
Communications in the 800 MHz Band; Requests for Interim Waiver ofthe June 26, 2008 Rebanding
Deadline - Wave 2 Public Safety Regions, WT Docket No. 02-55, Order, DA 08-1429 (PSHSB reI. June
17, 2008); Improving Public Safety Communications in the 800 MHz Band; Requests for Waiver ofthe
June 26, 2008 Rebanding Deadline - Wave 2 Public Safety Regions, WT Docket No. 02-55, Order, DA
08-1430 (pSHSB reI. June 17, 2008); Improving Public Safety Communications in the 800 MHz Band;
Requestsfor Interim Waiver ofthe June 26,2008 Rebanding Deadline - Wave 3 Public Safety Regions,
WT Docket No. 02-55, Order, DA 08-1431 (PSHSB reI. June 17,2008); Improving Public Safety
Communications in the 800 MHz Band; Requests for Waiver ofthe June 26, 2008 Rebanding Deadline 
Wave 3 Public Safety Regions, WT Docket No. 02-55, Order, DA 08-1432 (PSHSB reI. June 17,2008);
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to complete reconfiguration at least through July 1, 2009, and recognized that some licensees
may need to request additional time past July 1, 2009 to complete rebanding. 12 As a result, more
than 60% ofPhase II public safety licensees will not complete the reconfiguration of their
systems by June 26,2008.

The Commission has also recently granted Sprint Nextel a waiver to permit it continued
access to Channels 1-120 where the Commission has granted corresponding waivers to give
NPSPAC licensees more time to relocate to the new NPSPAC band. 13 In addition, border-area
licensees will take well beyond June 26, 2008 to complete the reconfiguration process. Under a
border area plan recently adopted by the Commission, public safety licensees near the Canadian
border are not required to complete their relocations until 2011. The Commission has not
completed negotiations with Mexico regarding border area channel allocations. 14

B. Timetable and Procedural Adjustments

As the Supreme Court has stated, ''the Commission should be alert to the consequences
of its policies and should stand ready to alter its rule ifnecessary to serve the public interest more
fully.,,15 It is thus incumbent upon the Commission to modify its rules if the conditions

Improving Public Safety Communications in the 800 MHz Band; Requests for Interim Waiver ofthe June
26, 2008 Rebanding Deadline - Wave 4 Public Safety Regions (Non-Border), WT Docket No. 02-55,
Order, DA 08-1433 (PSHSB rel. June 17, 2008); Improving Public Safety Communications in the 800
MHz Band; Requests for Waiver ofthe June 26, 2008 Rebanding Deadline - Wave 4 Public Safety
Regions (Non-Border), WT Docket No. 02-55, Order, DA 08-1434 (PSHSB rel. June 17,2008).

12 See, e.g., Improving Public Safety Communications in the 800 MHz Band; Requests for Waiver ofthe
June 26, 2008 Rebanding Deadline - Wave 1 Public Safety Regions, WT Docket No. 02-55, Order, DA
08-1428, ~ 5 (PSHSB rel. June 17, 2008) ("We recognize that there are a variety of factors that may
justify longer waiver periods [beyond July 1, 2009] for some licensees, including system size and
complexity, interoperability coordination issues with other licensees, and prior delays in the rebanding
process outside the licensee's control.").

13 Improving Public Safety Communications in the 800 MHz Band; Sprint Nextel Request for Waiver of
June 26,2008 Rebanding Deadline with Respect to Channels 1-120, WT Docket No. 02-55, Order, DA
08-1444 (pSHSB rel. June 19,2008). The Commission has also waived for 30 days the June 26, 2008
deadline for Sprint Nextel to vacate its channels in the 800 MHz interleaved, expansion, and guard bands
to provide time for the Commission to consider a petition for relief filed by Sprint Nextel regarding the
use of those channels. Improving Public Safety Communications in the 800 MHz Band; Relinquishing by
Sprint Nextel ofChannels in the Interleaved, Expansion and Guard Bands, WT Docket No. 02-55, Order,
DA 08-1449 (pSHSB rel. June 20,2008).

14 The Commission has also waived the June 26, 2008 deadline for a number ofNPSPAC licensees to
avoid the risk that they will be subject to interference from broadcast television stations operating on
Channel 69. The Commission granted these licensees a waiver extending their retuning deadlines to
March 1, 2009. Improving Public Safety Communications in the 800 MHz Band, Third Memorandum
Opinion and Order, 22 FCC Red 17209,~ 35-47 (2007) (Third MO&O).

15 FCC v. WNCN Listeners Guild, 450 U.S. 582, 603 (1981); see also National Broadcasting Co. v.
United States, 319 U.S. 190,225 (1943) ("If time and changing circumstances reveal that the 'public
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addressed by the rule have changed. 16 Indeed, "[0]ne of the most significant advantages of the
administrative process is its ability to adapt to new circumstances in a flexible manner.,,17 As
described above, the circumstances underlying the Commission's current reconfiguration
timetable have changed significantly. The Commission has found that, for reasons beyond
Sprint Nextel's control, BAS relocation will not be completed until 2009. Reconfiguring the 800
MHz band has also involved unanticipated complexities, and, as recognized by the recent
waivers granted by the Commission, the majority ofpublic safety licensees will not meet the
June 26, 2008 reconfiguration deadline. Accordingly, the Commission should adjust its 800
MHz true-up schedule to take into account these changed circumstances.

I. 800 MHz Reconjiguration

The Commission's recent public safety waiver orders and the more than 550 public safety
waiver requests filed with the Commission demonstrate that 800 MHz reconfiguration cannot
and will not be completed by June 26,2008. Under section 3.10(c) of the Tri-Party Agreement
on 800 MHz Reconfiguration approved by the Commission and entered into by Sprint Nextel,
the TA, and the letter of credit trustee, the parties are to consult with the Commission and each
other as to the appropriate regulatory actions needed if 800 MHz reconfiguration cannot be
completed within the 36-month period contemplated by the 800 MHz R&O due to circumstances
outside of Sprint Nextel's control.

Based on these consultations, and consultation with the public safety community, the
Commission should adopt a new schedule for completing Phase II of 800 MHz reconfiguration.
The Commission should gather the relevant facts, consult with key stakeholders, and establish a
new timetable for completing 800 MHz reconfiguration. During this process, the Commission
should make clear that the procedures, cut-off dates and other corresponding incidents triggered
by the June 26, 2008 completion deadline discussed here are held in abeyance pending the
Commission adopting a revised timetable.

In addition to establishing a new schedule, the Commission should instruct the TA to
conduct initial regional implementation planning sessions in all non-border area NPSPAC
regions where the TA has not already done so. Sprint Nextel agrees with the TA that these
"sessions have been successful in building a common view among all stakeholders of licensee
interdependencies and scheduling needs, and they have enabled parties to reach an understanding
on the timing of clearing and surrendering frequencies for those licensees that are ready to
transition to the new channels.,,18 The Commission should also instruct the TA to conduct

interest' is not served by application of the Regulations, it must be assumed that the Commission will act
in accordance with its statutory obligations.").

16 See NAACP v. FCC, 682 F.2d 993,998 (D.C. Cir. 1982);

17 FCC v. National Citizens Committee for Broadcasting, 436 U.S. 775, 811 (1978) (citations omitted).

18 June TA Report at 3. It may also be useful to schedule initial planning sessions in the U.S. - Canadian
border regions later this year.
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follow-up regional planning sessions in all non-border regions to ensure that all parties remain
focused on completing reconfiguration as soon as possible.

2. True-Up Process

The Commission modified Sprint Nextel's licenses adding spectrum at 1910-1915/1990
1995 MHz to compensate Sprint Nextel for its financial and spectrum contributions to the
Commission's reconfiguration plan. The Commission valued this spectrum at $4,855,540,000. 19

Under the "true-up" process established by the Commission, Sprint Nextel must make an "anti
windfall" payment to the U.S. Treasury if the 1.9 GHz spectrum valuation exceeds the total of (i)
the value the Commission attributed to the 800 MHz spectrum Sprint Nextel was vacating
($2,059,000,000); (ii) the costs paid by Sprint Nextel to reconfigure the 800 MHz band
(including the costs for reconfiguring Sprint Nextel's systems, the TA's expenses, and the cost of
maintaining the letter of credit), (iii) the costs paid by Sprint Nextel to relocate BAS licensees,
less the pro rata reimbursement Sprint Nextel will receive from MSS licensees for clearing BAS
incumbents, and (iv) S~rint Nextel's reimbursement ofUTAM for clearing costs related to the
1910-1915 MHz band. 0 Taking into account the Commission's valuation ofthe 1.9 GHz
spectrum and the 800 MHz spectrum Sprint Nextel will be vacating, Sprint Nextel will owe an
anti-windfall payment only if the costs enumerated in (ii)-(iv) are less than $2,796,540,000.

Under the 800 MHz R&D, the TA is required to complete the true-up process within six
months of June 26,2008.2 1 This timetable, however, was premised on BAS relocation being
completed by September 7, 2007 and 800 MHz reconfiguration being completed by June 26,
2008.22 Given the record facts and recent Commission's orders referenced above, the true-up
schedule should be adjusted to comport with the new 800 MHz and 1.9 GHz BAS
reconfiguration timelines. The Commission's decision to extend the BAS relocation deadline
into 2009 alone justifies extending the true-up schedule. Under the Commission's BAS
extension order, approximately 90% ofBAS licensees will be relocated after June 26,2008, and
therefore a very large portion of total BAS relocation costs will be incurred after this date. It
would be arbitrary to conduct a premature true-up and deny Sprint Nextel credit for its total BAS
relocation costs when the Commission has found that, for reasons beyond Sprint Nextel's
control, BAS relocation will not be completed until long after June 26, 2008.

19 See 800 MHz R&O ~ 297.

20 See, e.g., 800 MHz R&O~ 240, 249, 297, 298, 329; Improving Public Safety Communications in the
800 MHz Band, Supplemental Order and Order on Reconsideration, 19 FCC Red 25120, ~ 36 (2004)
(Supplemental Order).

21 800 MHz R&O ~ 330.

22 The Commission established a mechanism for conducting the true-up according the current schedule if
reconfiguration had not been completed in the border areas. 800 MHz R&O ~ 332. As described, above,
however, the majority of non-border area 800 MHz licensees will also not complete reconfiguration by
June 26,2008, and relocating BAS licensees will not be completed until 2009.
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The additional time that will be needed to complete 800 MHz reconfiguration similarly
supports postponing the true-up process. Given the Commission's recent orders granting public
safety waivers of the June 26, 2008 deadlines, a large proportion of the costs ofreconfiguring the
800 MHz band will be incurred after June 26, 2008. Anticipating this fact, the Commission has
already "direct[ed] the TA to approve FRAs that provide for recovery of rebanding costs
incurred after June 26, 2008.,,2 The true-up schedule is out of sync with the current realities of
band reconfiguration.

The Commission should consequently adjust the true-up process so that it commences
after the completion ofboth BAS and 800 MHz reconfiguration. This adjustment will provide
for a more orderly and equitable process without undermining any of the Commission's public
interest objectives. Sprint Nextel anticipates that it ultimately will spend more than $2.8 billion
(the minimum cash offset amount described above) in funding the 800 MHz and 1.9 GHz
reconfiguration projects. It therefore is very unlikely that Sprint Nextel will owe any anti
windfall payment to the U.S. Treasury.24

The Commission has made clear that Sprint Nextel will remain responsible for funding
800 MHz and BAS relocation costs incurred after June 26, 2008.15 It is neither practical nor
sensible to conduct a true-up beginning on that date when substantial 800 MHz and BAS
relocation costs will continue to be incurred long after June 26, 2008. Conducting a premature
true-up would put the cart before the horse, requiring the TA and Sprint Nextel to draw
accounting conclusions based on speculative forecasts of future expenses. It would also force
the parties to engage in a time-consuming, resource-intensive accounting process that will
distract them from the main objective: planning system retunes, negotiating FRAs, and
completing rebanding as soon as possible. The Commission's public interest objectives will be
better served by postponing the true-up until after 800 MHz and BAS reconfiguration is
completed.

23 Public Notice, "FCC Announces Supplemental Procedures and Provides Guidance for Completion of
800 MHz Rebanding," 22 FCC Red. 17227, FCC 07-168, at 6 (2007).

24 In its most recent Annual Report (Form 10-K) filed with the Securities and Exchange Commission,
Sprint Nextel stated that it is unlikely it will be required to make an anti-windfall payment to the U.S.
Treasury. In the report, Sprint Nextel estimated that its total direct costs attributable to completing 800
MHz reconfiguration will range between $2.7 billion and $3.4 billion. This estimate does not include
Sprint Nextel's internal network costs related to the construction and modification of capacity sites to
sustain subscriber capacity during reconfiguration. See Supplemental Order' 69 (credits against
potential anti-windfall payment include Sprint Nextel's costs in constructing cell sites to maintain
subscriber capacity during reconfiguration); see also Sprint Nextel, Annual Report (Form 10-K), at 13
(Feb. 29, 2008).

2S See note 23 supra; BAS Extension Order' 29.
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In addition, because of the extended time that will be needed for public safety licensees to
complete 800 MHz reconfiguration, Sprint Nextel's iDEN capacity costs will not be known until
each NPSPAC region has completed its reconfiguration. Given that the range of costs that Sprint
Nextel estimates it will incur to complete reconfiguration is between $2.7 billion and $3.4 billion
excluding these capacity sites, there is a very high probability that the $2.8 billion threshold for
eliminating the windfall payment will be reached and exceeded regardless of whether Sprint
Nextel receives credit for the costs ofbuilding iDEN capacity sites necessitated by 800 MHz
reconfiguration. Accordingly, the analysis necessary for a true-up of allowable costs for Sprint
Nextel capacity sites as of June 26,2008 would consume substantial TA, Commission and Sprint
Nextel resources at substantial expense, yet will likely be unnecessary. The Commission should
defer this analysis as part of its adjustment of the overall true-up process. As additional costs are
incurred over time, the parties can more accurately assess whether analysis of this complicated
reconfiguration cost element will ultimately be necessary to a windfall payment determination or
any other audit or accounting aspect of 800 MHz reconfiguration.

The 800 MHz R&O also contains references to June 26, 2008 relating to the Mobile
Satellite Service (MSS) licensee reimbursement of Sprint Nextel for the costs of relocating BAS
licensees.26 As part of this broader housekeeping request, the Commission should harmonize
these references related to the MSS licensee reimbursement and Sprint Nextel's costs in
relocating BAS licensees with the postponed true-up requested herein.27 The failure to
harmonize these dates with the postponed true-up may not capture all of the costs and
reimbursements required by the FCC's 800 MHz R&O.

The references to June 26, 2008 in prior Commission orders regarding MSS
reimbursement of BAS relocation costs were based on the Commission's previous assumption
that both BAS and 800 MHz relocations would be completed by June 26, 2008 and that the true
up process could therefore commence on that date. As described above, that assumption no
longer holds, and the true-up commencement date needs to be postponed to coincide with the
completion of these complex reconfiguration projects. The Commission should consequently
harmonize the references to particular dates in its prior orders regarding MSS reimbursement and
Sprint Nextel's claim for credit for BAS relocation costs to track the actual reconfiguration and
true-up schedules. This is consistent with the Commission's goal of promoting "administrative
efficiency in the [true-up] accounting process." 28

26 800 MHz R&O~ 259-262,304 & n.717, 352.

27 Sprint Nextel notes that although both MSS licensees have privately disputed certain aspects of their
reimbursement obligation in correspondence with Sprint Nextel, such disputes between these parties are
unrelated to and outside the scope ofthis letter.

28 Improving Public Safety Communications in the 800 MHz Band, Memorandum Opinion and Order, 20
FCC Rcd 16015,' 113 (2005) (800 MHz MO&O).
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C. Conclusion

Pursuant to section 1.41 of the Commission's rules,29 Sprint Nextel requests that the
Commission adjust its timetable for 800 MHz and BAS reconfiguration as set forth above. To
the extent necessary to implement these adjustments, Sprint Nextel requests a waiver of the
Commission's existing rules and orders governing 800 MHz and BAS reconfiguration.3o

Synchronizing the true-up process and MSS reimbursement with the new BAS relocation
deadline, as well as the actual completion of 800 MHz reconfiguration, will better serve the
Commission's public interest objectives and will avoid imposing arbitrary burdens on Sprint
Nextel. Sprint Nextel continues to work diligently with incumbent licensees to complete the
transition to the new 800 MHz and 2 GHz band plans as quickly and efficiently as possible.

Respectfully submitted,

lsi Lawrence R. Krevor
Lawrence R. Krevor
Vice President - Spectrum

29 47 C.F.R. § 1.41.

30 The Commission may grant a waiver request where: "(i) the underlying purpose of the rule(s) would
not be served or would be frustrated by application to the instant case, and that a grant of the requested
waiver would be in the public interest, or (ii) in view ofunique or unusual factual circumstances of the
instant case, application of the ru1e(s) would be inequitable, unduly burdensome or contrary to the public
interest, or the applicant has no reasonable alternative." 47 C.F.R. § 1.925(b)(3).
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