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FURTHER SUPPLEMENT TO PETITION FOR RECONSIDERATION

Portland Broadcasting, LLC ("PB"), licensee of Station K.XPC-FM, Lebanon,

Oregon, Bicoastal Media Licenses IV, LLC (successor in interest to Columbia Gorge

Broadcasters, Inc. and M.S.W. Communications, LLC), licensee of Station KACI-FM,

The Dalles, Oregon and Station KMSW(FM), The Dalles, Oregon and Extra Mile Media,

Inc., licensee of Station KHPE(FM), Albany, Oregon (collectively, the "Joint

Petitioners") hereby supplement their Petition for Reconsideration filed on October 27,

2006 in this proceeding with the attached Reimbursable Agreement between the Federal

Aviation Administration (the "FAA") and PE. In support of their position, the Joint

Petitioners submit the following:

The Media Bureau, in its Report and Order, 21 FCC Rcd. 10017 (MB 2006)

dismissed the Joint Petitioners' rulemaking proposal based on the issuance of a l\!otice of

Presumed Hazard stating that the Joint Petitioners' proposed allotment of Channel 300C

at Station KNRQ-FM's transmitter site would.have an adverse physical or
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electromagnetic interference (EMI) effect upon navigable air space or air navigati~n

facilities. Speciflcally, the u&e of Channel 300 at Station KNRQ-PM's "current '

transmitter site would have a negative impact on air/ground communications ~nd cause

unacceptable interference to the Eugene, Oregon Instrument Landing System (ILS)

operated by the FAA." I

The Joint Petitioners previously filed a March 28, 2008 Supplement in this

proceeding containing copies of March email messages from an official with the FAA,

Anne Kasaka, to Kevin Terry, Vice President of Engineering/Development of PH. Those

messages stated that FAA deliberations were complete and that the FAA stood "ready to

move ahead with changing the frequencies ofthe EUG and ADE localizers at'Eugene

Airport. I will request an updated cost estimate from [FAA] engineering staff and hope

to have a draft Agreement for you to review by the end of the month."

Joint Petitioners noted in their Supplement that the FAA decision to chat.J.ge

localizer frequencies at the Eugene Airport would moot the concerns raised by Cumulus

Licensing LLC ("Cumulus"), licensee of Station KNRQ-FM, Eugene, Oregon, that the

proposed use of Channel 300 by KNRQ-FM would pose a hazard to air navigation.

Consistently throughout this proceeding, starting with their May 2, 2006 Comments on

Order to Show Cause, the Joint Petitioners have asserted that the interference fears

expressed by Cumulus about 'changing the KNRQ-FM channel from Channel 250 to

Channel 300 could easily be resolved by having the FAA make airport localizer ,

frequency changes at the Eugene Airport, the cost of which PB was prepared to pay, so

1 21 FCC Red at 10020
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that any actual or predicted EM! could be satisfactorily resolved at no cost to the FAA.2

In their Petition for Reconsideration ofthe Media Bureau Report and Order, urging the

Media Bureau to reconsider its action and grant their proposal (or at the least, ~o

withdraw the Report and Order without prejudice to any further action that the BUreau

might take in the future based on a more complete record since the earlier Bureau action

was not based on a final FAA judgment), the Joint Petitioners, again, stressed that
,

changing the frequencies ofthe localizers at the Eugene Airport would eliminate all EMI

to that facility, even when KNRQ-FM operated on Channel 300. 3 In an Enghteering

Statement attached to the Petition for Reconsideration, Kevin Terry reported that Joint

Petitioners' aviation consultant had identified several localizer frequencies that would not

be prone to potential EMI and that Joint Petitioners had requested that the FAA conduct a

feasibility study to confirm the proposed substitute frequencies and/or identify alternate

frequencies. Joint Petitioners reported that they had proposed to the FAA that they would

cover all expenses associated with changing localizer frequencies at the Eugene Airport.

In its Opposition responding to Joint Petitioners' Petition for Reconsideration,

Cumulus challenged the veracity ofJoint Petitioners' statements that they we];e working

with the FAA to identify alternate ILS frequencies to eliminate EMI concerns resulting

2 Joint Petitioners, Comments on Order to Show Cause, filed May 2, 2005 at p. 4, n. 4. Kevin Terry noted
in his Declaration attached to those Comments that PB had contracted the services of an FAA consultant to
conduct EM! interference studies in the vicinity ofFAA facilities at Mahlon Sweet Field Airport at Eugene
in order to identify alternate ILS frequencies that the FAA could utilize for its localizers to eliminate any
possible interference created when Station KNRQ-FM changed to Channel 300. '

3 Joint Petitioners, Petition for Reconsideration, filed October 27, 2006 at p. 3.
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from the proposed KNRQ-FM channel change. Cumulus, instead, alleged that the FAA

consiclerecl the matter \I c\osec1.1\4

On June 7, 2007, the Joint Petitioners notified the Commission that discussions

between the FAA and PB regarding the identification of alternate localizer channels were

ongoing. As noted above, on March 28, 2008, the Joint Petitioners followed this up by

filing a Supplement containing email messages from the FAA expressly acknowledging

that FAA deliberations were complete and that, contrary to Cumulus' claims, the FAA

was ready to move ahead with changing the frequencies of the EUG and ADE localizers

at Eugene Airport.

The Joint Petitioners are now supplementing their Petition for Reconsideration by

submitting the attached Reimbursable Agreement between the FAA and PE. The

Reimbursable Agreement is the agreement referred to by FAA official, Anne Kusaka, in

her March 2008 emails to Kevin Terry. The Agreement expressly states that the FAA

will be changing the frequencies of the EUG and ADE localizers at Mahlon Sweet Field

Airport in Eugene. The ILS localizer frequency changes are scheduled to be

accomplished during the period September 8 to 20, 2008, in conjunction with other work

planned at Mahlon Sweet Field Airport.

The attached Reimbursable Agreement provides documentary evidence that the

FAA is favorably resolving EMI problems at the Eugene Airport by making localizer

frequency changes. Consistent with Joint Petitioners' repeated representations throughout

4 Cumulus Licensing LLC, Opposition to Petition for Reconsideration, filed November 9, 2006 at p. 7 (the
"decision by the FAA... will not be changed, nor are the Joint Petitioners currently engaged in any
proceedings at the FAA to do so." See also Attachment 2 to Opposition to Petition for Reconsideration, in
which Cumulus' aviation consultant stated that "I personally contacted [FAA officials who] informed me
that the FAA is not working with anyone on the matter, that the Frequency Management Office had
expended a substantial research effort and found no feasible solution for the possible EM! atthe EUG and
ADE localizers and that the case is closed."
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this proceeding that alternate ILS frequencies were available which would not be subject

to EMI generated from any nearby station operation on Channel 300, the ReiIIl:bursable

Agreement, when implemented in September 2008, will result in new frequencies, for the

Eugene Airport localizers that will not be subject to hannful EM!. Cumulus' express

representations to the Commission notwithstanding, the FAA has now gone on record

that it is agreeable and intend~ to make localizer frequency changes at the Eugene
!

Airport. Once the Reimbursable Agreement is carried out in September, there will no

longer be any basis for the earlier FAA adverse air hazard determination regarding use of

Channel300C at the KNRQ-FM transmitter site. As such, the basis for the earlier

adverse September 2006 Media Bureau decision will be undone and the Bureau can

proceed to review and approve the Joint Petitioners' rule making proposal under the

Commission's allotment priorities.
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Accordingly, in view of the above, the Media Bureau should grant the Joint

Petitioners' Petition for Reconsideration and approve the proposal contained in their

Petition for Rule Making, which the Bureau has treated as a counterproposal in this

proceeding. As· noted previously, the Joint Petitioners would accept a grant conditioned

on implementation of the changes in localizer frequencies as agreed to in the

Reimbursable Agreement between the FAA and PB.

Respectfully submitted,

PORTLAND BROADCASTING, LLC

By: -~-----,~--"'-+-J----

EXTRA MILE MEDIA, INC.

By: " Q>""_A:J}~~j
Dominic Monahan - (J'

uvaas Cobb Richards & Fraser, PC
777 High Street, Suite 300
Eugene, OR 97401

Dated: June 24, 2008
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BICOASTAL MEDIA LICENSES IV, LLC

BY:~~
Garvey Schubert Barer
1000 Potomac Street~ N.W.
5th Floor, Flour Mill Building
Washington, D.C. 20007
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AgreementNumber
AJWMFN·WSA·08·0260

NON-FEDERAL
REIMBURSAB.LB AGREEMENT

BETWEEN
DEPARTMENT OF TRANSPORTATION

FEDERAL AVIATION ADMINISTRATION
AND

PORTLAND BROADCASTThTG LLC, EUGENE. OREGON

WHEREAS, the Federal Aviation Administration (FAA) is able to fumish :
direqtly orby contract, supplies. equipment, and services which the Portland
Broadcasting LLC (project Sponsor) requires, bas funds available for, and has
detennined should be obtained from the FAA;

WHEREAS, it has been determined that competition with the private sector for .
provision ofsuch supplies, equipment and services is minimal; the prop.Qsed activity'will
advance tlll(..FAA's mission; and the FAA has a unique capability that will be ofbenefit
to the Ptqjq¥t Sponsorw~~ h-ell?ing to advance the A~ency's mission.

":. .

WHmffiAS. 49 USC Section 106(1) and (m) authorizes agreements and other
transactions on such teans and conditions as the Administrator determines necessary. :

NOW THERBFORE, the FAA and the Project Sponsormutually agree as follows:

ARTICLE 1-Type ofAgreement

This agreement i$ W1 "other transaction" within the meaning of49 USC 106. It is
not inte.l.lded to be, nor shall it be construed as, apartnership, corporation, or other
business organization.

ARTICLE n - Scope ofAgreement and Description ofProlect

A. Statement ofWork: At the request ofthe Project Sponsor the FAA will change the·
frequencies ofthe Runway 16R ILS localizer (BUG) and the 16L ILS localizer
(ADE) at Mablon Sweet Field Airport (EU(3), Eugene, Oregon.

B. The FAA will:

1. Provide all work necessary to change the above-described localizer frequenci~s.

C. The Project Sponsor will:



AgreeIJ;lent Number
AJW·FN-WiSA-QS-Q260

2. Provide advance payment as requlred by the terms ott1:Us agreement.

D. List ofestimated FAA project costs

Description of Reimbursable Item, Est. Costs
I;ngineering Support (Spe¢[llImFrequecny 8tudyfSelaction) WB4020 $
Enalneerina Support (Localizer. Glide SlOpe, DMErWB4020 $
Travel WB4020
Flight Check WB4070 $

SUbtotal $
Overhead @ 26.6%·

Total Estimated Costs $

E. The estimated amounts that should be charged against the project, by fiscal year,
are:

FY '08 (10/1/07 - 9/30/08) $

FY '09 (10/1/08 - 9/30/09) $

F. . The FAA will charge the Project Sponsor for administrative overhead at the current
rate of

G. The ILS localizer frequency changes are currently scheduled to be accomplished
September 8-20, 2008, in conjunction with other work planned at Mahlon Sweet
Field Airport. This schedule is subject to change at FAAIS discretion.

ARTICLE ill - Period ofAgreement and Effective Date

The agreement is estimated to last 17 months. It will be effective on the date of
the last signature below.

ARTICLE IV - Reimbursement. Performance. and Accounting Arrangement

A The Project Spansol' :agrees to prepay the entire estimated cost of the agreement. The
Project Sponsor win send a copy ofthe' executed agtleement and full advance payment in
the amount of$ to the Accounting Division listed in Section D ofthis article.
The advanc~ payment will be held as a non-interest bearing deposit. Such advance
payment by the Project Sponsor must be received before the FAA incurs any obligation
to implement this agreement.

Any amount due on the final bill will be netted against the advance payment and, as
appropriate, a refund or final bill will be sent to the Project Sponsor.

6/17/2008 2
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Agreement Number
AJW-PN·WSA-<lS-0260

B. In detennining the costs to the FAA, there shall be included a general administrative
overhead cost based on the cUlTent rate of26.5% ofthe project costs. This overhead
represents the cost to the FAA ofthose indirect ~enses that are a part oillie cost of ,
overhead agency operations.

C. T4e FAAhereby assigns the responsibility for the accomplishment ofthis agreement
to the Western Service Area.

D. The Accounting Division is identified by theFAA as the billing offlce for this
agreement. The Project Sponsorwill send acopy ofthe executed agreement and the full
advance payment to the Accounting Division shown below. All payments must include
the agreement number, sponsor name, and project location.

The mailing address is:
FAA- Mike MonroneyAeronautical Center
AnN: AMZ-330
P.O. Box 25082
Oklahoma City OK 73125
TeleP~one (405) 954·9429

The overnigbt mailing, address is:
DQ'tiFAAlMikeMonr.oney Aeronautical Center
AMZ-330 Reimbursable Project Team
6500 S. MacArthur Blvd.
Oklahoma City OK 73169

The'Project Sponsor hereby identifies the office to which the FAA will render bills
for the project costs incurred as:

Portland Broadcasting, LLC
Attn: Kevin Terry
980 NMichigan Ave
Chicago TIL 60611
Telephone - (312) 204-9900

E. Billing will be madeby FAA on SF·I114. The Reimbursable Bill Support List (a
summary ofcost by object class) will accompany all bills.

I
i
1·-----........ , .
I

F. Estimates as contained in Article nare expected to be maximums, but may be
modified to recQver the FAA's actual cost. Ifduring the course oftbis agreement, actual'
costs are expected to exceed the' estimated costs, the FAA will notify the Project Sponsor
immediately. The FAA will also provide the Project Sponsor a modification to the
agreement which includes FAA additional costs plus overhead. The Project Sponsor
agrees to prepay the entire estimated cost ofilie modification plus the required overhead. '

·-~-The-proj"ectSponsorwilhendiroopyof.tlie exeGute(i amerl.aecJagreement to theFAA-'~-----
Mike Monroney Aeronautical Center with the additional advance payment.

611212008
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Agreement Number
Affl·FN·WSA.QS·0260

ARTICLE V - Real Estate and Land Management

Not Applicable.

ARTICLE VI- Transfer ofProperty

Not Applicable

ARTICLE vn -Amendment

Changes ancl or modification to this agreement shall be made inwriting, signed by
authorized representatives ofeach party.

ARTICLE VITI - Liability

To the extent permitted by law, the Project Sponsor agrees to hold lu!n;nIess th.e '
FAA, its officers) ~gents and employ~, from aU C~~~fi'~' pf3ctio~ suits or claIms.8
out oftha work ped'p.tmed uncler ilUB. ~e,ement. HO}.V~Y'er, to tJ1.e extent that such c.~~
is alleged to. have risCm from the act of1)tpission by~~mployee afthe FAA acting ::
within the scope.ofbis or her emploYment, this hold hannless obligation shall not apply'
and the provisions ofthe Federal TortS Claims Act, 28 U.S. Code, Section2671, et,seq.,
shall control. The FAA assumes no liability for any losses arising out ofany action or
inaction by the Projeot Sponsor, its employees. or contractors, or any third party acting on
its behalf.

ARTICLE IX - Damage to FAA Property

Except for damage to or destruction ofFAA property caused bythe FAA or any ,
FAA personnel, the Project Sponsor agrees to reimburse the FAA for any damage to 'or
destnlction ofFAAproperty arising out ofwork under this agreement.

ARTICLE X - Termination

In addition to any other termination rights provided by this agreement) either
party may terminate this agreement at any time prior to its expiration date, with or
without cause, and without incurring any liability or obligation to the terminated party
(other than payment ofamounts due and owing and perfonnance ofobligations accrued,
in each case on or prior to the tennination date) by giving at least thirty (30) days prior
written notice oftermination. Upon receipt ofa notice oftennination, the receiving party

. shall take immediate steps to stop accrual of any additional obligation, which might
1 require payment All funds due after teIIllination will be netted against the ad~~E-C~ .. ---.-----i-..
-·--·------paymcmt-and,as-appropriatej,rrefunli-or-bi1lwi111fe1ssued. ._---- i

6/12/2008
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Agrcemcnt,Number
AJW-FN·WSA"{)8-0260

Unless otherwise terminated this agreement shall tenninate five years from
September 30th following the date ofthe Project Sponsor's signature.

ARTICLE XI - Disputes

Where possible, disputes will be resolved. by infor.maJ. discussion between the
parties. In the event the parties are unable to resolve any disagreement through good
faith negotiations, the dispute may be resolved by the FAA Administrator, or designee
whose decision is not subject to further administrative review and, to the extent permitted
by law, is final'and binding (see e.g. 49 USC 46110).

ARTICLE XII- Fonds AvallabUity

The Project Sponsor oertifies that ~angements for sufficient funding
appropriations have been made for payments ofthe estimated oosts set forth above, plus
10~ .

ARTICLE XIII - Consgction of the, Atn:t*ment
t ••.• ..t •• t ..

'0 ':""."

This agreement if!~ "other~Rn~' i~sued under 49 U~.P .106 (1) ~4 .(m) an,q
is not a.procurement co~t:m9t, grant or coopelJltive agreement. Notli4Jg in this agl:~m~Pt
shall be oonstrued as iIicorporating by reference'or implication any provision ofFederaJ

. acquisition law or regulation.

Bach party acknowledges that all parties hereto particip.!lted equally in the
negotiation and drafting ofthis agreement and any amendments thereto, and that,
accordingly, this agreement shall not be constroed more stringently against one party than
against the other.

ARTICLE X1V- Warranties

The FAA makes no express or implied wmanties as to any matter arising under
this agreement, or as to the ownerShip, merchantabilitY or fitness for a particularp~ose
ofany property, including any equipment, device or software that may be provided Under
this agreement.

ARTICLE XV - Protection ofInformation

The parties agree that they shall take appropriate measures to protect proprietary,
privileged, or otherwise confidential information that may come into theirpossession as a
result ofthis agreement.

ARTICLE XVI- Order ofPrecedence - N/A

ARTICLE XVII- Legal Authority

611212008 . 5
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Agreement Number

AlW·nl·WSA..Q%Jn60

This Agreement is entered into under the authority of49 U.S.C. 106(1) and (m),
whioh ~uthorizes agreements and other transactions on such tenus and conditions as the
Administrator determines necessary.

ARTICLE XVIII- CivU Rights Act

Portland BroadcastingLLC shall comply with Title VI ofthe Civil Rights Act of 1964'
relating to nondiscrimination in Federallyassisted programs.

ARTICLE XVIV - Officials Not To Benefit

AMS Cllil:l,lse 3.2.S~1, "O,fficial Notto Benefit" ·and Clause 3.2.5-7, "Disclosure
Regarding Paynients to Igfluence Certain Federal Transactions" is incoIporatedby
reference into this Agreement.

ARTICLE XX- Secur~~,:",N/A

ARTi~~XXI- Enffi~·~gr.eement
., ... " •• : ',a; .~.: ... '" ,.

Tbi~ docume¢ is the entire agreement ofthe parties, who a~cept the tenns ofthe
agreement as shownby their signatures below. In the event the parties duly execute any
amcmdment to the agreement, the tenns ofsuch amendme~t shall supersede the terms of
this agr~ment to the exteAt ofany inconsistency. Ifnot executed by the Project Sponsor
within 'I00.calendar days ofthe FAA signature below, the terms offered under this
agreement are void .

i
1 •••••••••• "

!
I

i
I
!

TITLE Contracting Officer

DATE ----I-~)--!/1'-4',/L_t _tY _

6/12/2008

TITLE ;ttA t.J II-~ ~If:.

TaxpayerID# 36 -1./1(1) 3ft 7
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CERTIFICATE OF SERVICE

I, Stephanie L. Medley hereby certify that on this 24th day of June, 2008, true and
correct copies of the foregoing Further Supplement to Petition for Reconsideration have
been served via U.S. mail, postage prepaid, upon the following persons:

John A. Karousos, Assistant Chief*
Media Bureau
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Rolanda F. Smith*
Media Bureau
Federal Communications Commission
445 lih Street, S.W.
Washington, D.C. 20554

J. Dominic Monahan, Esq.
Luvass Cobb
777 High Street
Suite 300
Eugene, OR 97401

Alan C. Campbell, Esq.
Michelle A. McClure, Esq.
Davina S. Sashkin, Esq.
Fletcher, Heald & Hildreth, PLC
1300 N. 17th Street, 11th Floor
Arlington, VA 22209

*Hand Delivery
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