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lOT, by its counsel and pursuant to S.ections 0.457 and 0.459 of the Commission's Rules,
47 C.F.R. §§ 0.457, 0.459, respectfully request confidential treatment of certain .
information provided in its Appeal because this information is competitively sensitive
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Attachment 1

IDT Corporation and IDT Telecom (together, "IDT"), respectfully request confidential treatment of
certain information provided in its Request for Review of Decision of the Universal Service
Administrator, WC Docket No. 96~45 ("Appeal") because this information is competitively sensitive and
its disclosure would bave a negative competitive impact on IDT were it made publicly available. Such
information would not ordinarily be made available to the public, and should be afforded confidential
treatment under 47 C.F.R. §§0.457 and 0.459.

47 C.F.R. §0.457

Specific information in the Appeal is confidential and proprietary to IDT as "trade secrets and
commercial or financial information" under Section 47 C.F.R. §0.457(d). Disclosure of such information
to the public would risk revealing company-sensitive proprietary information in connection with IDT's
ongoing business and operations.

47 C.F.R. §0.459

Sptlcific information in the Appeal is also subject to protection under 47 C.F.R. §0.459, as demonstrated
below.

Information for whieh~onfidential treatment is sought

IDT requests that specific information in the Appeal be tre~ted on a confidential basis under Exemption 4
ofthe Freedom ofInformation Act. The information designated as confidential includes the sensitive
USAC'audit report (included as Exhibit 1) and information regarding IDT's USAC contribution amount
and the degree to which such amount would change based on USAC's recommendations (marked within
the Appeal between the signifiers "[BEGIN CONFIDENTIAL]" and "[END CONFIDENTIAL]").
This information is competitively sensitive information that IDT maintains as confidential and is not
normally made available to the public. Release of the information would have a substantial negative
impact on IDT since it would provide competitors with commercially sensitive information. The non~

redacted version ofIDT's filing is marked as "CONFIDENTIAL M NOT FOR PUBLIC
INSPECTION." The redacted version ofIDT's filing is marked as "REDACTED M FOR PUBLIC
INSPECTION."

Commission proceeding in w~ich the information was submitted

The information is being submitted in IDT's Request for Review of Decision ofthe Universal Service
Administrator, WC Docket No. 96-45.

Degree to which the information in question is commercial or financial, or contains a trade secret or is
privileged . '

.'
I,

i,

iI,.,

The information designated as confidential includes the sensitive USAC audit report (included as Exhibit
1) and information regarding IDT's USF contribution amounts and the degree to which such amount
would change based on USAC's recommendations. As noted above, the data is competitively sensitive
information which is not normally released to the public as such release would have a substantial negative
competitive impact on IDT. "

AJ72S72300.1



Degree to which the information concerns a service that is subject to competition and manner in whicb
disclosure ofthe information could result in substantial harm

'Ih~ te\~ase of t'uis conf1u~ntia\ and proprietary information would cause IDT competitive harm by
allowing its competitors to become aware ofsensitive proprietary information regarding the operation of
illT's business at a level ofdetail not currently available to the public.

Measures taken by IDT to·prevent unauthorized,.discIQsure;;,and availability ofthe information to the
public and extent of any previous disclosures ofthe information to third parties .

IDT has treated and continues to treat the non"public information disclosed in this Appeal as confidential
and has protected it from public disclosure to parties outside ofthe company. For instance, IDT identifies
revenue it reports on its Form 499"A as confidential, by checking the applicable box on the Form 499"A.

Justification ofthe period during which IDT asserts that the material should not be available for public
disclosure

IDT cannot determine at this time any date on which this information should not be considered .
confidential.

Other information illr believes may be useful in assessing whether its request for confidentiality should
be granted

Under applicable Commission decisions, the information in question should be withheld from public
disclosure.

N72572300.1
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SUMMARY.

PurSUilllt to Sectiong 54.719(0), 54.721 and S4.?22 of the rules of the Pederal

Communications Commission ("FCC" or "Commission"), IDT Corporation and ID.T Telecom

(together, 'IIDT"), respectfully request that the Commission reverse audit decisions of the

Universal Service Administrative Company ("USAC") regarding IDT's Universal Service Fund

("USF") contributions based on revenue reported on FCC Fonn 499-A for the filing years 2006

and 2007.

IDT appeals certain findings and recommendations in USAC's Final Audit Report for

IDT Corporation and IDT Telecom, released April 30, 2008 ("USAC Audit Report").

Specifically, IDT appeals USAC's conclusions regarding: (1) IDT's reporting of prepaid calling

card revenue, and (2) the reporting ofreseller, or carrier's carrier revenue.' As described in more

detail below, the instructions to Fonn 499-A, under which USAC based its findings and

recommendations, are plainly invalid because they conflict with the Commission's governing

USF regulations. To the· extent that the instructions are gi~en precedence over existing FCC

regulations, this substantive change was conducted without the requisite opportunity for public

notice and comment as 'required by the Administrative Procedure Act. In addition, the Fonn

499-A instructions conflict with the Commission's USF regulations that require USF

contributions only on end user telecommunications revenues. In contrast to the instructions to

FCC Fonn 499-A regarding the definition of end user telecommunications. revenue, the

Commission's regulations support IDT's argument that revenues from the sale ofprepaid calling

cards to distributors and other wholesalers are riot end user revenues and should not be included

in the base used to compute USF contributions.

i
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Based upon the foregoing, lUld as is described herein~ IDT respectfully requests that the

Commission: (1) reverse findings 1 and 2 of the USAC Audit Report regarding lDT's prepaid

calling card revenue and carrier's carrier revenue; and (2) reject USAC's decision.to base IDT's

USF contributions on revenues to non~end user distributors and retailers.

ii
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lOT Corporation and IDT Telecom

Request for Review ofDecision of the
Universal Service Administrator by

WC OocketNo. 96"45

,In the Matter of

Before the
FEDERAL COMMUNICATIONS COMivIISSION

Washington, D.C. 20554

, )
)
)
)
)
)

REQUEST FOR REVIEW OF DECISION
OF THE UNIVERSAL SERvicE ADMINISTRATOR BY

JDT CORPORATION AND IDT TELECOM

I, INTRODUCTION AND SUMMARY

On April 30, 200.8, the Universal Service Administrative Company ("USAC") released to

lOT Corporation and lOT Telecom (together, "IDT" or "Company") an Audit Report from

USAC's Internal Audit Division, USAC Audit Report No. CR2007CP004 ("USAC Audit

Report;'). L Throughout USAC's audit process, lOT has maintained that it reported its
I

telecommunications revenues in accordance with the Federal Communications Commission

("FCC" or "Commission") Regulations and the underlying Orders related to the Universal

Service Fund ("USF").

Pursuant to Section 54.719 of the rules of the Commission, lOT respectfully requests that

the Commission reverse certain parts of the USAC Audit Report regarding lOT's Contributor
. .

Revenue Compliance. 2.. Specifically, IDT is appealing USAC's Audit Report findings and

1 See Exhibit 1 (USAC Audit Report). Please note that as this report is proprietary and
confidential, it has been filed as a confidential exhibit, along with a concurrent' request to
withhold the report from public inspection in acc<;>rdance with 47 C.F.R. § 0.459.

2 47 C.F.R. § 54.719.
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~ecommendations rega!ding~ (1) lDi's !e\?ort\n~ of -pte-pa\d ca\Ym~ catd te-Vel\\\e;l and. \1) tne

re\?omng of reseller, or carrier's carri.er, reven.ue.!!. .

This appeal is related to another USAC appeal IDT filed on April 10, 2006. That appeal

is 'still pending before the FCC. As explained in the prior appeal, to the extent that the

instructions to the Fonn 499~A regarding the calculation ofend user telecommunications revenue

are contrary to the Commission's binding regulations, the instructions are, invalid and

unenforceable. lOT reports its revenue in accordance with the FCC's Orders and regulations,

rather than the contradictory and invalid Fonn 499~A instructions. The instructions, which were

, issued subsequent to adoption of the Commission's underlying regulations, are invalid because

they created a substantive change in the underlying FCC regulations without the requisite

opportunity for notice and comment as required by the Administrative PJ::ocedure Act (ClAPA").~

Moreover, even iftha instructions are not subject to the APA's notice and comment requirements,

they conflict with the·Commission's USF regulations regarding the contribution ofUSF on only

end user telecommunications revenues. As a result, the instructions are invalid and may not be

used to alter lOT's USF obligations.

lOT submits the following information in support for its Request for Review.

,.'

i
, i

II. BACKGROUND

A. Factual Background

:'

lDT is a multinational telecommunications company that operates as a facil~ties~bas~d

and resold common carrier both domestically and internationally. The telecommunications

services -provided by lOT include prepaid calling cards, local and long-distance residential

3 See USAC Audit Report, Finding Number 1at 7.

4 See USAC Audit Report~ Finding Numbel' 2 at 13~15.

5 5 U.S.C. § 551, et seq.

2
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services, prepaid wireless and wholesale carrier services. IDT was notified, by letter· d~ted June

5, 2007, of USAC's intention to audit IDT's Form 499~A for filing years 2006 and 2007. IDT

responded to USAC's initial requests on July 6,2007. USAC staff conducted its on~site audit at

lors headquarters durihg the week of July 16,2007. USAC provided illT with a draft report of

its findings. illT responded to the draft report on F~bruary 21, 2008. After approval of the

report by USAC Board efDirectors, the final audit report was released to lOT 0;1 May 30,2008.

The USAC Audit Report contains six separate findings, each discussing a sp,ecific lOT

product or service or line item from the Fonn 499~A. While IDT does not directly object to the

majority of these findings, IDT objects. to the findings regarding IDT's reporting of prepaid

calling cards and lOT's carrier's carrier revenue. In both of these instances, USAC erred by

attempting to reclassify :wholesale revenue as end user revenue. IDT believes that both ,products

do not constitute sales to "end users" that are subject to USF contributions, under the

Commission's du1y enacted and legally~enforceable regu1ations.

IDT primarily sells a variety ofprepaid calling cards. The vast majority ofthe~e sales are

completed through anetwork of distributors and reseller,s before being purchased by the ultimate

end user consumer. Typically, the card is sold by IDT to a distributor for a wholesale price (i.e.,

a price less than that listed on the face of the card). That distributor, in turn, may sell the card to

one or more "sub~distributors" before ultimately selling the cards to a retail store, typically an

independent ethnic market, but also to large drug stores and supermarkets. These stores

ultimately set the price of the cards (which are often, but not always, at the stated face value of

the card) and sell the cards to the public.§.

6 IDT also sells a limited number of minute-denominated cards. Whether the cards are
minute-denominated or"have a stated face value does not alter the analysis of the treatment of the
sale ofthese·cards to distributors.

3
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IDT's catTier's catTier service is actually two distinct products. The first is a wholesale

switched minutes product w~ereby carriers can purchase minutes on a ,country-by-country basis,

Resellers who lack their own direct connections to certain countries and international carriers

who desire least cost routing through th~ U.S. may purchase these minutes to deliver the calls

placed by their customers. In addition, minutes for domestic tennination of international calls

(typically, a "settlement-like" arrangement) are pprchased by foreign carriers wishing to

terminate traffic in the U.S. The second product is wholesale dedicated capacity. This service is

typically purchased by domestic or foreign carriers who have their own switching equipment but

need transmission capacity to send or receive calls or other telecommunications placed by their"

customers.

B. Legal Ba,ckground

In its First Report and Order, the Commission adopted regulations regarding the

assessment of, and contribution to, the USF.l In the First Report and Order, the Commission

ruled that a carrier's USF contribution shall be assessed on end user telecommunications

revenues only..!!. The Commission concluded that:

[USF] contributions will be based on revenues derived from end users for
telecommunications and telecommunications service, or "retail revenues"...End
user revenues would also include revenues deJ.1ived from other carriers when such
carriers utilize telecommunications services for their own internal uses because
such carriers would be end users for those services. This methodology is both
competitively neutral and relatively easy to administer..!!.

The Commission also noted that "[b]asing contributions on end user telecommunications

revenues eliminates this potential economic distortion because contributions wi~l be assessed at

7 See In re Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report
and Or~er, 12 FCC Red 8776 (1997) ("First Report and Order").

8 ld. at~ 843,. '

9 ld. at ~ 844 (emphasis added).

4
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the end user level, not at (both1 the wholesale and end user level. " regaxdless ofhow the services

are prQvided, their contributions will be assessed only on revenue de/lved :&om end users."10

Similarly, the Commission's USF regulations provide that "every telecqmmunications carrier

that provides interstate telecommunications services...shall contribute" to USF on the basis of its

"interstate and intern~ti(:mal end user telecommunications revenues."ll Such a focus on limiting

USF contributions to end user revenues was essential to preventing' anti~competitiv~ effects of

having USF assessed more than once on the same ultimate sale oftelecommunications services. 12

Nowhere in the regulations that govern USF or in the underlying orders is the term "end

user" defined.ll As a result, the term "end user" should be afforded its ordinary and customary

meaning. Newton's Telecom Dictionary defines end user as "[a]ny individual, association,

corporation, government agency,. or entity other than an !XC that subscribes to interstate service

provided by an Exchange CatTier and does not resell it to others.,,14 Such a definitio~ is also

consistent with the common understanding of an end user in ordinary parlance.ll

10 Id. at~ 850.
.11 47 C.F.R. § 54.706(a) (emphasis added).

12 First Report aijd Order at 846.

13 See 47 C.F.R. § 54.l et seq.

14 Newton's Telecom Dictionary (20th Ed.) at 301.

15 For example, Wikipedia defines "end user'" as "the person who uses a product. The endM
user or consumer may differ from the customer, who might buy the product, but doesn't
necessarily use it; for example, a zookeeper, the customer, might purchase elephant food for an
end-user: the elephant. In contracts, the term 'end...user' becomes a legal con,struct referring to a
nonMreselIer. This definition characterises the store the zookeeper bought food from as a non-end~

user, .but the zookeeper as an end-user." See Wikipedia, definition of endMuser, available at
http://en.wikipedia.orglwikilEnd-user (June 13, 2008). AdditionalIy~ Webopedia, an online
encyclopedia dedioated to computer technology, defines "end user" as "the individual who uses
the pFoduct after it has been fully developed and marketed." See Webopedia, definition of end~
user, available at http://www.webopedia.comITERMIE/end_user.html (June 13,2008). In more
general parlance, Answers.com defines \'end user" as lIthe ultimate consumer of a product,
especially the one for whom the product has been designed." See Answers.com, defmition of end
user, available at http://www.answersicom/topic/endMuser?cat=technology (June 13,2008):

5
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Furthermore, the Commission has ldentHied the Hmltecl examples where sales of
i'

telecommunications services to non..end usets wou\dbe \\\.I:,\'\.\ueu in. tnt; \\\\\'Jt;l~a\ ~t;t\I\ce B\\J)J)lJrt

,contribution base, even though these sales are not sales to end use~s, 16 Such reseUer revenues

that are treated as end user revenues include revenues from (i) sales to reseUers that claim

exemption from univetsal service contribution requirements under the de minimis exception, (ii)

sales to system integrators that receive less than five percent of their revenue from

telecommunications, and (iii) sales to broadcasters.ll These specific examples are identified in

the First Report and Order~ and are mirrored in tlle Form 499~A instructions,1£ By contrast, the

reporting of sales to distributors or retailers, rather than actual consumers, is not identified as

such an exception either in the rules or the First Report and Order. Thus, sales of prepaid

calling cards should be treate,d as "end user" sales only when they are truly sales to "end users"

under the ordinary and customary meaning.

Yet, in the FCC Form 499-A, there is a specific line for prepaid calling card revenue that

includes "card sales to customers and non~carrier distributors.,,19 The instructions for this line

provide that such revenue includes "revenues from pre~paid calling cards provided either to

customers or to retail establishments" and that "[a]ll prepaid card revenues are classified as end

16 See First Repor,t and Order at ~ ~ 281, 284, 298.

17 ld.

18 2008 FormA99~A, Instructions at 5-8, 19. See also 2007 Form 499-A, Instructions at 5-8,
19. The original reporting form, the Form 457, also included this language.

19 2008 Form:499~A at Line 411. See also 2007 FCC Form 499-A at Line 411. By contrast,
the original Form 457 whioh was attached to the' First Report and Order, did not inolude this
language, rather, it only inoluded a statement that calling card sales should include sales to users
or retail establishments. '

6
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user reven\lesl~~1Q. The treatment of the sale of acalling card to distributors or retail sales outlets

.thus beoame, for the :first time with the oreation of the reporting Forms (either the original Form

457 or the Form 499~A), synonymous with the sale ofacard to aconsumer who actually uses the

telecommunications service.

In. ARGUMENT

A. USAC's Attempt to Assess USF Contributions on the Basis of Wholesale
Revenue Violates the Administrative Procedure Act Because the Form 499­
A's Instructions Were Not Promulgated With Proper Notice and Comment.

The instructions to the Form 499-A, originally included as an attachment to a

Commission Order,ll differ so significantly from the Commission's underlying precedent and

rules that it constitutes a separate substantive ruling distinct from the First Report and Order.

Since the instructions implement, interpret, and prescribe the Commission's policy with respect

to the definition of end user revenue and also set forth the rights, duties, and obligations of

contributors to the universal service support mechanisms, these instructions operate as a

substantive rule under the APA,22 Indeed, during the audit and in the USAC Audit Report, the

auditors refer primarily to the instructions on the Form as .the basis for their decisions ¢luring the

audit.23 Such reliance indicates that USAC uses these instructions as substantive rules rather

than as merely interpretative clarifications of the Commission's regulations. IDT maintains its

20 20QO FCC Form, Instructions at 17. See also 2007 Form 499-A, Instructions at 27, which
includes, "revenues from pre-paid calling cards provided either to customers, distributors or to
retail establishments." .

21 See Changes to the Board of Directors of the National Exchange Carrier Association,
Inc.; Federal-State Joint Board on Universal Service, Report and Order and Second Order on
Reconsideration, 12 FCC Red. 18400, 18498 (1997) ("NECA Order"). The original instructions
were attached as Appendix A to the NECA Order.

22 See 5 U.S.C. §§ 551(4), 552(a)(1)(D); GMC v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C.
Cir. 1984).

23 See, e.g., lTSAC Audit Report, at 4,9.

7
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previously raised concerns that USAC is attem\)tmg to apply mvalId Form 499.A mstrucnons in

d\tect CQntraventiQt\ QfFCC pteCeuent;4

As a result, the Commission was required to provide appropriate notice to the public and

afford any interested persons an opportunity to comment before the instructions were

promulgated and utilized as binding substantive rules.2i By merely releasing the Form 499-A

without going through the rigors of the APA, the Commission failed to put all aggrieved parties

on reasonable notice of the instructions' content. Rather, the Commission merely attached the

original draft of the instructions to a legally and conceptually distinot l1:llemaldng proposal

without any substantive discussion of the instructions and without inviting public comment on

the instructions.M Were these instructions meant to merely interpret the underlying Order, such

notice and comment would not be required. Where, as here, the instructions create substantive

change, they must have been subject to the notice and comment procedures as set forth in the

APA, in order to be valid and binding upon contributors to USF. Plainly put, the instructions

were never subjected to the statutorily required procedures and are therefore not binding. IDT

firmly objects to any req~irement to change its reporting ofrevenues based solely on the illegally

promulgated instructions.

After publication' of these instructions without the appropriate notice and' comment, the

Commission declined to address the responsive comments in later proceedings. 27 The

24 See Request for Review of Decision of the Universal Service Administrator by illT
Corporation, USAC Audit Report No. CR2005CP005, filed on April 10, 2006.

25 5 U.S.C, § 553 (b)-Cc). The only opportunity to oommentever provided on the
instructions was for the limited purpose of addressing the Form's compliance with the Paperwork
Reduction Act. See NECA Order, Appendix A at 18498.

26 See NECA Order at , 80.

27 In re 19~8 Biennial' Regulatory Review - Streamlined Contributor Reporting
Requirements Assooiated with Administrati~n of Telecommunications Relay Services, North
American Numbering Plan, Local Number Portability, and Universal Service Support

8
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Commission has acknowledged the fact that it failed to raise the en~ \\setltesellet issue in the

underlying Notice ofProposed Rulemaking.28

, It is axiomatic that federal regulations carmot be changed without the proper' notice and

comment required under the APA. 29 The absence of the appropriate notice and comment

procedures in this instance renders the instructions to Fonn 499-A invalid. As discussed above,

the Commission established in the First Report and Order that only sales to end users would be

subject to USF. Yet, when the instructions to the Fonn 499-A were published, there was a

different substantive rule established which: is in direct conflict with the governing federal USF

regulations. There can be no question that the change in the meaning of the tenn end user for the

purposes ofsales ofprepaid calling cards substantively altered the way IDT would be required to

report its services on .the Form 499-A, and consequently, contribute to USF. As such, the

instructions are unlawful and unenforceable for want ofnotice and comment.

Such a charige ·i~ definition substantially impacts IDT's USF contribution amounts for

years 2006 and 2007. USAC's improper interpretation results in the real1oca~ion of [**BEGIN ,

CONFIDENTIAL END CONFIDENTIAL**J for a total of [**BEGIN CONFIDENTIAL END

CONFIDENTIAL**] from Line 310 to 411. Such a reallocation based on a misguided

interpretation of"end user" results in a substantive change that has a significant impact on IDT.

In any event, it ,is clear from reading the governing USF regulations (aside from the

invalid Form 499-A instructions) that revenue from calling card sales to distributors and l'esellers

Mecha1].isms, CC Docket No. 98~171, Report and Order, 14 FCC Red. 16602 (1999) at ~26.

(''J.uly 1999 Order").

28 See July 1999 Order at ~ 26. The FCC observed that certain issues, including the end
userl reseller issue was not, "highlighted in the Notice because [its] primary goal in [the]
proceeding was to facilitate the consolidation of the various contributor reporting requirements
into one worksheet, not to revisit each underlying decision."

29 5 U.S.C. § 551"553(c).

9
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is not end user revenue, and thus may not be inoluded in a carrier's USP contribution base!

Rather, this revenue is more properly categorized as wholesale revenue and thus should not serve

as the basis for USF contribution. As virtually all ofIDT's prepaid calling cards are sold through

a distributor rather than directly to the public, IDT's calling card sales are almost exclusively

wholesale, not retail, revenue.Jl!. The Commission must therefore reverse USAC's finding in the

USAC Audit Report regarding IDT's calling card revenue. As a consequence, IDT's prepaid

calling card revenue should continue to be reported in Line 310 of the Form 499wA, thereby

reducing the additional contribution for the filing years 2006 and 2007.

Similarly, USAC's conclusions with regards to IDT's carrier wholesale business are also

flawed. lOT's camer's canier revenue includes the sales of either wholesale switched minutes

. or dedicated circuits. These sales are made exclusively to other carriers, many of them licensed,

either domestically or internationally. In the same way that sales to prepaid calling card

distributors are not sales to end users, sales to other carriers do not meet the ordinary and

common understanding ofa sale to an end user. When a reseller purchases either raw minutes on

IDT's network or dedicated' circuits, the reseller is using that service to provide its own services

and to sell them to the ultimate consumer, rather than actually using the services to place or

receive calls, transmit data, or otherwise engage in telecommunications. Thus, the attempts to

assess USF on IDT's carrier's carrier revenue rely on the same invalid Form 499wA instructions

30 As noted in the USAC Audit Report, IDT has only limited direct sales of calling cards to
end users via the Internet. Only this limited amount of revenue qualifies as true "end user" sales.
IDT has previously set forth its business relationship with Union Telecard AIliapce ("UTA") as
an example of the procedure through which prepaid calling cards are ultimately sold to "end
users." The cards ~ove through multiple layers going first to a large qistributor, UTA in this case,
then to smaller regional distributors, and finally to local outlets that directly sell the cards to the
end user. Applying the tenn "end user" to UTA has no basis in commonsense since that company
is simply the first ~top in a thre.e or four level distribution train until the card reaches the actual
"end user." See USAC Audit Report, p. 6.
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that effectively alter the defInition of end user in a material and substantive (and thus unlawful)

manner, As a consequence, USAC's finding regarding the reclassificatlon of thIs carrler's

carrier revenue shou~d be reversed for filing years 2006 and 2007,

B. Even if the Instructions to "Form 499~A are Deemed Interpretative Rules and
Thus Immune from the APA's Notice and Comment Require~ents, the
Instructions are Still Invalid Because They Conflict with the Commission's
USF Regulations That Impose USF .Contributions Only On End User
Revenues.

If the instructions to Form 499··A are deemed to be merely "interpretative" rules rather

than "substantive" rules~ in which case notice and comment are not required, the FOlm 499-A's

instructions are still invalid because they conflict with the Commission's regulations providing

that USF contributions will be assessed on the basis of end user revenues.31 In fact, The FCC

Form 499·A essentially admits that it is only interpretative, and thus Without binding force. The

instructions to Form 499·A contains various disclaimers that the Commission's regulations and

orders take precedence over the Form. For example, the instructions state that "[t]hese

instructions contain an explanation ofwhich carriers must contribute t9 particular mechanisms...

but filers should consult the specific rules that govern contributions for each of the

mechanisms.",31 The instructions further state that "[f]ilers should consult the Commission's

rules and orders to determine whether they must contribute to one or more of the mechanisms."ll

Compared to the Commission's rules, the instructions to FCC Form 499·A expand the definition

of end user revenue. Such disclaimers are an admission that instruotions are subordinate and

subject to the Commissi9n's regulations and precedent.

31 47 C.F.R. § 54.706(b).

32 2007 Form 499-A, Instructions at 4.

33 Id. at 30, n..3-8.

11
NnS66103.1



REDACTED
FOR PUBLIC I.N~fE<;,[I()N

In the First Report and Order, and in its regulations governing USF contained in Part 54

of its RUles,:M.the Comm\ssion did not speciflca1l1 d~t\ne "vud \\S~t," tnus t~\Jing on the
ordinary and customary meaning. However, as outlined above, it is clear from the First Report

and Order that the Commission made a distinct delineation between end user revenues and

wholesaler revenue in the contribution methodology for the USF. Despite the clear and

unambiguous language in the governing regulation regarding the term "end user", the

instructions to Form 499-A unlawfully redefine the USF contribution base to include revenue

from any customer who is not a contributor to the USF, including someone who is, by common

parlance, a reseller or distributor.~ The instruction's definition of "end user" is at odds with the

common understanding of the definition of end user. Applying the common meaning of "end

user" to IDT's prepaid calling card and carrier's carrier sales results in a determination that all

such sales made to distributors or resellers are not made to "end users."

An agency is entitled to deference of its interpretation of an ambiguous regulation,:i§. but

is not entitled to deference if the regulation is unambiguous.:U Instead, the plain reading of the

regulation will prevail. There is nothing ambiguous about the definition of "end user," as

demonstrated by the Commission's consideration in the First Report and Order that USF

contributions should not ,be b~sed .on total sales,but rather, based only on end user sales. Indeed,

34 47 C.F.R. § 54.100, et seq.

35 2007 Form 499-A, Instruotions at 19. Originally, this instruction appeared in the
predecessor Fonn 457. See, FCC Public Notice (reI, Aug. 4, 1997),62 Fed. Reg. 43165 (Aug. 12,
1997) (announcing OMB approval ofthe Fotfr!.).

36 Auer v. Robbins, 519 U.S. 452, 461 (1997); see also Bowles v. Seminole Rock & Sand
Co., 325 U.S. 410, 413-14 (1945).

37 Christensen v. Harris County, 529 U.S. 576, 588 (2000). Tpe Supreme Court held that
Auer deference is warranted only when the language of the regulation is ambiguous, otherwise to
defer to the a,gency's inte11pretation would be to permit the agency, under the guise of interpreting
a regulation, to create de facto a new regulation. See id.
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in' so finding, the Commission consciously and directly considered the definition of end user to

be so unambiguous that nowhere in either the First Report and Order or in subseq,uent decisions

did the Commission ever specifically address the definition of"end user."

This failure to define "end user" is understandable, as the meaning cannot reasonably be

understood to refer to anything other than the actual final purchaser and consumer of a

telecommunications service. In fact, within the same Form 499-A instructions, prepaid calling

providers are instructed to report revenue based on the amount actually paid by the consumer

(presumed to be the face value of t~e card), and not, by contrast, the price paid by the distributor

. or the retail outlet (priced at a wholesale discount).la This conflict within the same instructions

indicates the absurdity 'of defining a distributor as an end user for USF reporting and contribution

purposes. Ifthe distributor was truly the end user, then the reporting would be done based on the

revenue received from the distributor, not the ultimate price paid by the consumer. This anomaly

can be easily rectified by .simply applying the. proper, common sense definition of end user as

contemplated in the Commission's regulations and the underlying Orders rather than the

instructions from the Form 499-A.

In contr~st to the instructions to FCC Form 499-A, the Commission's regulations support

the argument that revenues from the sale of prepaid calling cards to distributors and other

wholesalers are not end user revenues and should not be included in the base used to compute

universal service contributions. Therefore, USAC's Audit Report with respect to IDr's

wholesale revenue, both prepaid calling card and other carrier's canier revenue, should be

38 2007 Form 499-A, Instructions at 27. The instructions for ,Line 411 state that "[gJross
billed revenues should represent the amounts actually paid by customers and not the amounts paid
by distributors or retailers,•.."
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reversed and the unlawfu\\y te~\Qssinec.\. -reven.ue retu.m.ec.\. to the Q-p-pro-priate wholesale lines or

IDT's Form 499-A..

Co IDT does not sell products to end users and is thus not a reseller but rather a
wholesaler of these products. To hold otherwise would result in double
contribution of revenues.

USAC erred in its fi~ding that IDT miscalculated its reseller's revenues. IDT'operates as

a wholesaler selling a variety of products to distributors, other carriers and VolP providers.

None of these customers are considered the ultimate end user of the product. These intermediate

customers (and perhaps their customers) then provide services and products to the ultimate end

user. It is the final seller to the end user that is liable for USF contributions on the revenues

received.

USAC improperly shifted IDT's intermediate customers' USF obligations to InT. If

these customers fail to contribute to USF based on their end user revenue, it is' not IDT's

responsibility to pay for these end users, but rather the intermediate customer's responsibility.

The Commission has made clear that it is the reseller's obligation.to contribute to the USF

directly since it is the reseller that receives revenue from the end user. To hold otherwise would

be to give USAC the ability to recover the funds both from IDT and the reseller. The FCC has

already ruled that USF fees should be assessed on end users of telecommunications revenues as a

means to prevent such double contribution on revenue.;i2

IV. CONCLUSION

In light of the foregoing reasons, IDT respectfully requests that the Commission reverse

USAC's fmdings 1 and 2 of the USAC Audit Report regarding wholesale prepaid calling card

39 First Report and Order at 846.
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revenue, carrier's carrier revenue and USF contributions based on end use! revenues and \.t~

recommendation that IDT re-file its 2006 and 2007 Form 499-A.

Respectfully submitted,

Tamar E. Finn
Douglas D. Orvis II
Katie B. Besha
Bingham McCutchen LLP
3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7500 (Tel) .
(202) 424-7647 (Fax)

Counsel for IDT CORPORATION and IDT Telecom, Inc.

Dated: June 30, 2008

15
N72566103.1

_21..":".".*_.....



N72$66103.l

-=S&iiWiU.'••iiiIH_U:LZ_'''. ii_'.iU"iE

REDACTED
FOR PUBLIC INSPECTION

EXHIBIT 1

lJ8AC AlJD1T REPORT

CONFIDENTIAL & PROPRIETARY
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Btforedre
FEJ)!R,Al.. COMMUNICATIONS COMMISSION

WIiIUnItO~ n.C. %0'54

In the Mtrttf.'t' of ')
)

Roq~est for ReviewQf~iQn ofthe )
Universal Sewice Admini~toJ' by )

lOt Cotporation androT 'l'"Jecom. Inc. ~

tUmJPAYIT 2E.maOLO f'IlCllII
M4'!t....I;k> Fi3ch~, bQii)$ fi1'{l1; duly JlWOI11 ~c:otdin8 to bl.w. c:Joes hereby dl:ltKUIB iIJ1d 9tatc as

fuUows:

1, I, ~ccl0 Fischer have served as WT Telecom!s ChiQ£ Financial Officd' since April

200'1, 1 served alii lD'l' Corporation's Chief FinllJ'Wio.1 Officer and Treasurer 'from June

2006 until A}1ti12007. J served as the roT Corporation's Ccntrolle.r from~y 2001 until

Jl.\JJe 2006 and us ChiefAccowMg Oft'iter from ~c~'ber 2001 until,Jutte 2006. Prior '

tQjainiUg lOT, I was the Corporate Controller ofViatcl. Inc, fi'om 1999 until 2001. Fl'I)m

1998 through 1m. I wu tht Controller of the CO~ International Division of

,Rovlon, lJ\(l. Frqm 1991 throush 1998. I bcId various 4OCOutlli:tlg 8nd finN'lll1il positions at

C(lJgll~~Palmo]ive Corpor~on. 1 ilil a Cclrtitic:d .Public AccotmtaJ¢ and received an

M.B.A. d.c:grer;: in Finance lmd Acoounting &ornN~ York Unive1'\lrity Stem SchQ(lI of

»UlIb~w~~1I4 itB.A. i~ l3tmtoml~ from~Vnive:tmity ~r'Mal:Yland.

2. I am respotllrlble for ovemecbtg atl1.imul¢lal aspects ofwr. including the stJl~ oflOT's

te~uniclltions smri(lC11•

.3, IDT is 3 JX)QJtinational1o~~icatiOJlS ~y that opmUe8 as Iifilcilities~based

and resold common cDtrier both domestically and interrtationally.
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4. ThQ t(:l~unjeations servJce8 provided by IDT include pn;mid and roobargeable

calling cards, toeal and long-distance residential setrltes. }>rePaid win~less and wholesal~

carrier llem*.
s. JOT prirnan1y sells Ii variety ofprqmid cB11ing cards. Typicatly, the Mr4 is acId by JOT

10 a distributor fQl"" wllole$ule price (i.~., a price leull than that Jilted on the flU:e ()f~

wd). 'l1uIt dMnoufor, in turn, 1M)' sen the card to one or too1'e ~1Jb-dimibut0r9lt before

ultimately ~eUlng tho c;ards to a retail Iit~ Wicnlly un independent ethnic mar~, but

cards (which are often, but not always. at the stated face 'V8Jue ofthl'l tlU'd) and se1J the

oa:rds to thepublic.

6. lOT's wholeaalc caJ':1'klt scrvla\)' is lWtuull;V two distmct produots: a wholesaltl $Witched

minuteS product and wholcsale dedicl'ittd capatity,

7. The first produett whotesa.l0 switohed minutClS, allows wriers to pW'Qbase minutes on a

country-by-t(:nmt'ry husi!J. R.cs"lIlmi wbo look "their ()Wn d~ oonn~s to CGrtain

~QUntrieIl and int«national cmim who duire lelWt calif routine throuSh the u.s. tnQ)"

~bBBC t1wse mmlltes 10 deUver thli' cii1J!1 pl~ by their OQIKoIDeJ'S. In &1di.ti~

minute$ for dome$ti~ wrmjn~tiQn of Intenu\l:iQnllt~ (typically, a 4fseuloment-1ikc"

att$Dg~nt) aro PQtchased by fi:n'tisn c;l¥trl~ wi$lling to'tetminate tt~(l in~U.S.

8. The second produDt is wholesale dedicated capacity. Tbis s~ce is typically putobwled

by' doJl'leltio or foreign camors wtIo have their oym switching cquipmont but Deed

tramnnission capmtyto slmd ~r teceiw calls or other tuloool1'ln1UJ'licatiQIIS placed. by thQir
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9. Botli wbolesa1~ aarrfer products arc sold c)tcb,uil'Vc:'J)' to other oarriers, man)' of them

U~. either &1M~C8tly or intmtatiQmtlly.

10. lOT operates as a wholf$Jer sellirlg a variety orproduct$ tQ di$tnout<n's, other carriers

and VoJP providers. None oftb* custometi are consi<Wred the u.1thnMe end user ofthc: .
pt'Qduet. Theilll inwnnediate eu~~ (and~ their cust0met9) then ptOvide

services and prod\letHQ Utt: ultimate Cl1d user.

I affirm underpeJ1alty ofpetjuty·that the roregoing is true and cafteCt.~

-----t.A1;~q-+--~-
:M:MvolQ Pisoh~

,,.
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I hereby certify that on this 30th day of June 2008~ a copy of the foregoing REQUEST

FOR REVIEW OF DECISION OF THE UNIVERSAL SERVICE ADMINISTRATOR BY IDT

CORPORAnON AND IDT TELECOM, was served via Overnight Mail to the following:

Universal Service Administrative Company
Internal Audit Division
2000 L Street, Suite 200
Washington~ D.C. 20036

Katie B. Besha
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