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OPPOSITION TO BMC'SREQUEST FOR FILING FREEZE

ABC, Inc. (“ABC"), by its attorneys, submits the instant Opposition (“Opposition”) to the

Request for Filing Freeze (“Request”) filed by the Broadcast Maximization Committee (“BMC”)

in the above-captioned proceeding.” BMC requests that the Federal Communications

! Promoting Diversification of Ownership in the Broadcasting Services, MB Docket Nos.
07-294 et al., Request for Filing Freeze (filed Aug. 29, 2008) (“ Request”).



Commission (“FCC” or “Commission”) “immediately adopt afreeze on the filing of applications
and rule making petitions to utilize television Channels 5 and 6 pending the outcome of BMC's
proposal.”? This Opposition supports and incorporates by reference the response to the Request
filed by the Association for Maximum Service Television, Inc. (“MSTV").® Asdemonstrated
herein and in MSTV’s response, the freeze requested by BMC should not be permitted because it
is unnecessary and procedurally improper. Accordingly, the Commission should dismiss or deny
the Request expeditioudly.

Asan initial matter, BMC filed the Request on August 29, 2008, the deadline for filing
reply comments in the above-captioned proceeding. BMC did not make any mention of the
requested freeze in its comments in the above-captioned proceeding. Thus, until this late date,
the record was devoid of any mention of afiling freeze — the Commission did not propose or
seek comment on afiling freeze in its notice of proposed rulemaking, nor did any party propose
or mention afreeze in the opening round of comments. Accordingly, interested parties were
unable to address the merits of the Request at either the comment stage (in response to the notice
of proposed rulemaking) or at the reply comment stage (in response to theinitial comments).
Because BMC's Request would adversely affect hundreds of television stations across the
country,* the Commission should dismiss or deny it, or, a a minimum, place the Request on

public notice to develop afull and complete record before acting prematurely on it.

% Request at 2.

% See Response to BMC's Freeze Request Filed At the Reply Deadline, Association for
Maximum Service Television, Inc. (filed Sept. 18, 2008) (“MSTV Response’).

* Indeed, the licensees of full power analog and digital television stations as well as the
licensees of analog and digital low power television stations (“LPTVS’), Class A television
stations, and television tranglator stations will be affected adversely by the Request if granted.
See MSTV Response at 2-4.



The procedural deficiency of the Request aside, the requested filing freeze should not be
granted because a freeze clearly would be contrary to the public interest. The Request apparently
assumes that the FCC intends to or will adopt its proposal and reallocate channels 5 and 6 for FM
service. However, the FCC has made no such indication or determination. Rather, the
Commission consistently has determined that continued use of channels 5 and 6 by television
stationsisin the public interest and this determination remains valid today.” Unless and until the
FCC determines that areversal of this consistent course isin the public interest (which ABC and
others have demonstrated is not the case),® the freeze is simply not necessary. Moreover,
adoption of the freeze as requested by BMC would prevent full-power and Class A television
stations on channels 5 and 6 from filing applications to maximize their service areas asis
permitted to facilitate the transition to digital and would deprive viewers of the full benefits of

the transition to digital television.” Television stations operating on channels 5 and 6 thus would

> See In the Matter of Advanced Television Systems and Their Impact Upon the Existing
Television Broadcast Service, Memorandum Opinion and Order on Reconsideration of the
Seventh Report and Order and Eighth Report and Order, FCC 08-72, MB Docket No. 87-268, 1
27 (rel. Mar. 6, 2008) (* Seventh Reconsideration Order™) (“[W]e stand by our now well-
established determination that the additional opportunities for increasing FM noncommercial
coverage do not outweigh the costs of eliminating channel 6 from TV service.”); In the Matter of
Advanced Television Systems and their Impact Upon the Existing Television Broadcast Service,
Memorandum Opinion and Order on Reconsideration of the Sxth Report and Order, FCC Rcd
7418, 11 42-43 (1998); In the Matter of Advanced Television Systems and their Impact Upon the
Existing Television Broadcast Service, Second Memorandum Opinion and Order on
Reconsideration of the Fifth and Sxth Report and Orders, 14 FCC Rcd 1348, 11 54, 57 (1998).

® See, eg., Reply Comments of ABC, Inc., MB Docket 07-294, et al (filed Aug. 29,
2008); Reply Comments of the National Association of Broadcasters, MB Docket 07-294, et al
(filed Aug. 29, 2008); Reply Comments of the Association for Maximum Service Television,
Inc., MB Docket 07-294, et al (filed Aug. 29, 2008).

" For example, if the freeze is adopted as proposed by BMC, a television station would
not be permitted to file an application to move to channels 5 or 6, even where the station had
determined that channel 5 or 6 would be the “best fit” for its station, service area and viewersin
an al digital world. See, e.g., Amendment of Section 73.622(i), Final DTV Table of Allotments,
Television Broadcast Stations, Notice of Proposed Rulemaking (rel. Sept. 19, 2008) (seeking
comment on proposal by station KWNB(TV) to substitute channel 6 for its assigned channel 18



be treated differently from all other full-power television stations that are free to modify their
service areas as appropriate to accomplish the digital transition. Such aresult clearly is
inequitable and contrary to the public interest. I1n short, it issimply not prudent to implement the
filing freeze requested by BMC in these circumstances.

Not only isthe requested filing freeze contrary to the public interest, BMC has not
provided adequate justification to support the Request and the Request is without merit. As
MSTV explains, the reasons provided by BMC in support of the Request are either (A)
speculative and assume that the FCC has reversed its long-standing conclusion that channels 5
and 6 should remain allocated for television service or (B) addressed in existing FCC rules? In

short, BMC simply has not demonstrated that the Request is warranted.

for post-transition use because the channel 6 facility will serve more viewers, and could be
constructed more expeditiously, than the channel 18 facility).

8 See MSTV Response at 3-4.



For the reasons discussed above, ABC respectfully requests that the Commission

expeditiously dismiss or deny the Request.

Tom W. Davidson, Esq.

Karen L. Milne, Esqg.

AKIN GUMP STRAUSS HAUER
& FELD LLP

1333 New Hampshire Ave., N.W.
Washington, DC 20036

(202) 887-4011

September 26, 2008

Respectfully submitted,

ABC, Inc.

By: /9 Susan L. Fox

Susan L. Fox, Esqg.

Vice President, Government Relations
THE WALT DISNEY COMPANY
1150 17th St., N.W., Suite 400
Washington, DC 20036

(202) 222-4700

Its Attorneys
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