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KaJeides,cop~~ the 'Faith and Values,Channel and o,ihers.
I

5~' FromJ~uary 1998 to November 1998, I.served~ S:enio.r Viee...Presidel1l

ofPrQgttunmiiig for MediaOne'Cable, Inc. ("Ml 'J)t,thetbird-or fQ,urth ~ge&~ cable company in
i ' ,
I

the Unit:ed:~tates. My d':lties and responsiQilities at'Ml wer~"similarto those, afT<:;I, including
,

seiy~Jig ,Qn *t'pro:X,lmately six'QQ~ds ofdir.ectors ofprogramming $ervices,..including New

Eqgland,Ca,bl\;(News, Viewer's choiCe, £1 Entertainment TeIevision,..Outdoot Life/SpeedVision

-and Music;th6.i6e.
I

6, Commencing in'N(>vember 1998 and'throvgh the Cl.Ur~t day (e~cept as

n<>ted :b~16V¥)" I work,as art indepen<;lellt :ConsUltant in the television, and relateq il).d,ustri~s. My
!

c1ie.nt.s·hav~ includecl Chatter C~ble Communkations. DirecTV'~ Dish Network) Cablevision

~ysfems Cqrporation~" the MTV'Networks" the Odyssey and ,Halhnark channels~ DiscoWr)'

',CommunimttioliS, 'Telemundo, Stormceiiar Productions, the Public Broadcasting ServiCe, the

Scripps-Hpward NetWorks~ U.S. Digital Television, Clear.band (:OriUnW1icati~ns, Corporation"

3DH COI.1'Q,tCltloni Libe~ Media Corporation, the N'atiQnaI InterfaHh Cable Coalition; InterMaU

Me.di~ InG.,and W~a1thTV. (~was. also eIn»loyed direc.tly as Vice·President ofFrogrammingfor

E.chostar C~rpotation.for four,or five months in 2000.. I had10 resigrt due' to a serIous but­

temp6rary-illness,) .My_ consUlting;,assignments-have included.'the' negotiation ofdozens of

affiliation -agre-ements,i'the review of aI?praxlmately a thousand affiliation-agreements, the

preparation:to provide, expert·'witness testimony in several cases (aU settled befQre trial), general

bn$ine~~:,ady~c~ ~o -film Md video programmers alld distribl,ltors, and to'm~y high technology

ventul'es,(incluqip.g seye~al'~otany um:eiated to teleyision)~,(he review and: prep~ation of

approximately a dozen busines~ plans and, in_several if!.stances, work on getting content for video
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businesses i~ technologies that had nevercarried videQ signals before. (Fees from WealthTV
, i
],aVe t~presented less than tW(} per cent ofmy aggregate billings. as a consultant.)

;

i 7. MOJO.and INHD were only similar in that both ·ch,amteJi@fhcduJed,

high defini~on programming", As stated in Wea1thTV's complaint, MOJOw~ nested on the
I

cliannelcalf¢d INHD pnor to· MOJO~s launch~ a sep'arate~ ~dMalQlie c~annet Even with
I
I

MOJO nesti~g. therein" INHD held i~elfout to be a gen,eral ente~inmetlt s~rvlee..and appears to
! .

.have pro@"mpmed a wid~ vanety ofunrelated PrQgrammin~ as Ipng !)Soit was inhigll definition
,

C'HD")~ MQJO"isnot a general e.o.tertainment·$e,rvi~ but rather a highly targeted·niche

programmin~ :serviCe.

: 8. 'Upon M:OJO~s launch as a stand-alone serVic¢,it became strikinm
i
I

similar to W!ialthTV. The laUiien ofMOJO-amountec:f to the launch of-a new chMne4 not
,

'SiMply a: r~brandiQg ,ofINHD~ Once'INHD was tenninateQ and MOJO was. launched, MOJO's

press re\e~~s, marketing-materials, websi~ and pr~gramn:Ung schedule aU stated (and'contitiue

to·.state) that MOJO is an,HD' channel'lhathotds-itselfout as 'tai'get~d t.o 25-t0-49-y~ ,old

afl1uel1t. male·viewers. A revi'ew ofMpJO:s w~bsite (WWw".mojohd..com).;whicb inCludes· its

daily program s(}liedulC) Hst$ 18's<rcalled ~'MOjo- Seriesn
, alLofwhich ~ppear targeted to

MOJO~~ s.elf.;ta:rg~ted demo~aphic. 'Mwkejing m~teria1s, ,press releases. a review ofth~

Q~t~r$s~hedulesattq prQgra:mming ind,ica~_that WeaJthTV iar.,gets the same' audience, and a

revlewofthe MOJO Series and Wealth'fV1\ssignature"l1rogramming 'cofifttms that the shows

prog,:amme41:on both channels.are strikingly siroilarj ifnota11 but ideniica1. in fonnat and theme.

9. The comparisqli of MOJO andWealthTV included as TWC's Exhibit

}1 is not"b~rne·(Jut by a review of MOJO;!; published sebedules~ TWC~$ Exhibit 1-1 makes 3'

com.p~ris,oni ofMOJO ~dWealthTV for two cal~ndarwe~l<s! Qne.in July 2007 and one
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straddlingy~..end 2007 and b~ginning2008. NotwithStanQin& the· possibility that the
! '
,

comparison. may be aceur~te fo.r those two weeks. my review of more r~I'i.t days ofth6 two

serviees~ pr~gra.r»mUlg .schedules does not show anything ~ike the ~ontpared' weeks Qf
I ' .'

programmin~.MOJO}s recent prog.ramming days indicate·th~t the channelis. Jiving up to its,
I

promise ,as' aihi~ly targeted network·and n9t. as' a general entertainmentnetwork. A$ e2taInples~

I'veseen o~y s~tter¢ movies'or sports scheduled, but the uetwbrkdoes run a sufficient
!

number. (}fe~i.~odes of-the MOJO ~ries for me ta conclude that'MOJO isfulfiUing itS promises

; '10. MichaelEgants.ch;tracterizaffons al!dcompaJj§2U8 9.rW~lthTV and.

'MOJ9:pr04tanuning to,·prommming ,on other netw,orks:i~',either incqrrect, ·irreJtyanfDr

bo'th! It is c~~ly true. th~ portions of.the general content.of many cable and broadcast

ne:twQrk$..Qv~rJ~p 'each other regul~,y; ·this,does not, howevet,...indicate that those oy~rlapping

networks.a1;'~ in any way similar as a whole. The fact that ESPN 'is,the premiermitional sports

television n~twork doesnot mean that if some pth~rbh~n~J carries sporl$'programming~ it

snon.ld,atsc> be considered a national sports n~twork; m~y.phannels ,do'carry some sports" as

mapy cli~¢ls:also cany movies. Mr. Egan com~ares WealihtV:ts·"Charlie Jones-: Live to

rape" with Retirement Liv,ingTVfS ~'The,'Florence, Henderson Show". Both are talk soows bu~

one·is 8;famOus.sports.announcer interviewing hall-of-fame caHber-to-rmer cOaches and players

(clearly dire~ted at the.male,$ports audience) and the other 'is a talk shQW hosted by an television

situation oolitedy actress (whose most famous role was as .a·stay~at-bome mother.ofa I,arge

family Otl "l"he Brady Bunch") talking and interviewing about famous hotels, recipes and the ilk.

clearly not1ikely to ap'pe~ to a male demographic~ regardless ofinc.om~ level. Other thari Ole

.fact'that both are talk ~QWS~ th.e'shQ~s are hardly similar at all. F~erp1ore •. the fact that. a
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'network MA~ pr6~ari.l S6m~ ,'trJi-er" ~r()!?;ram. ~.e.;~pr6griUtUn~g .thai m~y' not be ~o~~:stent w:ib
i '

the, channer ~ 'tar~ete'd audience or theme, but is eithe~ jne~pensIve to distribute (in the case of
I

,

,dated library films~ for ex~ple) or'b~ause it generates revenue;to help support thechannel

,(e.g~ 'bi its e~ly;stage~ofohtaining distribution or to subsidize the'cost ofother progranuni,ng),

is a fairly conunon practice'. (As examples, who -can forget the hours and hours (}fWor1d,'~.ar II

90cumentarlFsduringthe Arts&. EntertainmentChannet>~early days~ or the. common p.@Cticeof

many'uetw&ks.running six. (0 nine hourS -Qfhom¢-sQOpp4J,g or infomercials dUring the

"'ovemight"~; iie.~ from lni~~ighno six -or nine a.m., when'hoQSeholds using,television ,numbers

:C'HUTleve~~"l a,i'¢ low.) All of this! however,.is beside the point. MOJO and Wealth TV do not

,oocasiQ.naJl~:overlap lugeneral waYSi the overwhelmihg'majority6fthe progrartuningt,>n both

,networks is.,the samet or very. very'similar..'ID subjec4'type. f~l,:look and target ~udience.

t t TWC's reln'sal to enter into ,an affiliation agreement and its r~fusM to

allow launches'of WealthTV have put WealthTV at'a·comnetitive disadvantage in the
, '

market'fotnational advertisers.TWC is an extremely w~Il..clustered cable company. What this

m~s is thaiTWC h8.$ engage.d in,amulti-year initiative to-win franchises; bUy franchises and

trade ror .fumchises in order to ·give it olusters!in geographi~' market areaS, many- ofwhich .cOnsi&i

ofor SUftoutiid .major Am.erican cities. rt,Js,'the domin~t cable operator 'in Los Angeles., the

'nation'ts ~n~largest televi~io~ market. Alortg with ,Cabl~vision Systems. it controls'the New

¥<>rk.Ci~ c~ble sys(em~ .. in91w:lhlg~ttan,. and mO,st ofarooklyn.and Queens. New'York'is
~

the largest't~leyi.sion m~rl\<;:t in the Qountry and the home m~ket for many of the biggest

corpbr~tion~ in Amerl~ as well as the very hean ofthe..advertising purchasing companies, such

.as Publi'eis'.$ldlnterpubHc.'There ls-no way that WealthTV can posSibly competffeff'ectively in

thenationa!,advertising sales market if it is, for all intents and putpo~'blocked from the first
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and second l$:gest tel~visionmarkets in the coUntry. The same .situation prevailswbere TWC is, .
I

·the dominantieable ope~tor in .oth~r maj~r metropolitan markets controlled by tWC. (On top of
i

~h.i$~ J.persOn~lly s~ in. em a meeting at..Cpmca$t,. (whiQh is the. largest cable operator in the

.co~try and iis,a co-owner., with TWC, ofMOJb~and (as stated by Comcasfs then-general
I

, I .
counsel~ in a ~nversation' with· me) controls the' majority ofthe cable systems in eachof17 of

,

the next 20 l~gest telev.ision marke~ in th~ couritry) whereill COffiC,a$t'S Execi,I~ive Vice,:,

President·ofPr~gramm.ing A~uisjti~n said not just once ·bu~.~·ii~ that he \y~utd.like to

keep.ih touc~'with WealthTVand ~sked WealthTV's rreside~tMdCo.;.Fouugerto call him back

in three.y~s! FinalJY1 ~fding to ·Charl~,Herring,. WeaJ.thTV's President and··Co-Founder.,'

Wealth tvhM been advise<i' by .cox Cable'Commwlicatidns,:MOJO's firu:tl own.er; that·

Wenl.thTV would 'only g~t Cox'carriage after-every othe(channel ~carried i:n HD.) W~)tb. TV

certainly app:ears to be the.n~twork without;a s:~a.t-i.n tel~visioil.-m~ical ~hairs,

12. F.inally, Wealth TV has epgaged.a wide vutietv. of consnttants:Md

empJoycM"to ensure:th'ut its ,programming.is'~werv bit·as.televisiOJ! worthy as any,other, ;

network on ~e dial.-Cable television is a prpduct that only'came into beintpyithin the.living

memory of;·J.lilany'.ofthe.,people.still :aCuve i~ the inquSt,JY" Tb¢ft}, is: ~oin~ deb1;!.te..abput.whether

Pe.linSY..lv.aili~ -Of·Or~gon was~ the· ~ome oftp,e ftrSt :pom;mqnity,antennae television sY$tem" but the

birth: ofcabl¢ progtanllning(as 0PP9sed to rebroadcasts oflocal or regional broadcast station

$ignals)-~'~ ~pe~ie$ of:COl)S.um~r pro4~ct can.be traced to, the day in the. earlyI970's when Ted

Tumer'upli.rilced WTBS,.channel17 Atlanta, fO'Slsatellite tbrdownlink by anycable·operator

who had a satellite' dish anywhercl'in the United States. From that point forward,: network after

network ~'started by people who had brilHanlideas but little or no experience'in television.

Fot exampl~t. BET.)~ fO'Pnder ;Robert Johnson was 'a lawyer with the FCC. John. Lack~ virtually
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un!<nown.'in;television, had the idea that young people W()lll~ get a, kick out olwatching their,

music idols~ videtig on a 6haru1el that would cab1e~t one music' video after another_ Chuck,
I,

Do'hurhad ~e. id~ to co~bin~ sports .and oonc~rts from Madison Square <.Jard€mwith movies to
I

create·a sor~ of·home box ()ffice. John Malone ~'aS an engineer by training. but thought John
,

Hendrick"'s ~dea ofan allM docu.n1entary channel WQuid prO:v~de..weloome discoveries for many~.
!

rnmy p~pl~. {I)r. Malone and· the predeces.sor of Time"'Warner also put up Bob Johnson's .seed
,

money.) Dr~ ,MaIone anq his wife.als<:1liked watching classiC American mQvleS and thou'gut

.Qilie~ W01,l* a$'WelL Th.~ f{emng family's idea apparentlJ.has some real potentia1~ since: TWC,

·Comcast 'an~ Cox'(lo~g-term.cable 'V~.teran:s all) have lit .uP MOJO, it direct competitor, and the

Herrin!W:~ye engaged all.manner ofexpertise an~.exp~eh~·to ~ake sure 'that their climlnei

IOQks as fl~lly'professional·and highly'produced.as anything.on television. Any ~usation,that

the .HelT~g~. have (e$&'than optimal experbmce i1W0res both the past.and thepresent.

Sub.scribed and swo.rn before me·thi~~'<iay of-Februat¥, 2008.

Name QfNotary:

. r

My Commission expires:

My' COmmission E~p,res

10-21-2011
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Exhibit 7:
I

! "Q&A: Robert D. Jacobson, iNDEMAND Networks, " James Hibberd,
i TVWeek, March 22, 2007)
(www.tvweek.com/news/2007/03/qa_robert_d.Jacobson_in_demandphpj



Q&[A: Robert Do Jacobson, In Demand
Nerivorks
On thfJ Demise of INHD2, and Rebranding of INHD Into Mojo

I
By Jam~sHibberd

i

Earlier this week, In Demand Networks announced its 4-year-old general entertainment
channefINHD was going to re-brand into a men's network called Mojo. The news came
five months after In Demand folded its other channel, INHD2.
In Demand is owned by a consortium of cable operators, including Corncast, Cox and
Time Warner. When INHD and INHD2 launched in 2003, some considered the networks
to be "ptaceholders"-a way for cable operators to stock an lID tier until audience
favorites such as USA, TNT and A&E launch their own HD channels.

By late last year, most major cable networks either had an lID channel or were making
plans tolaunch one as part ofDirecTV's push to carry 100 lID channels by the end of
2007. In this increasingly crowded field, In Demand's two channels were under
increasing pressure to do more than simply fill space.

So INHD2 was quietly folded, while INHD will rebrand May 1 as Mojo, adopting the
identity lof the network's prime-time original programming block. Since debuting the
block last summer, In Demand said it has seen a 37 percent increase in advertising
revenue.

Mojo will feature original unscripted original programming such as "Uncorked With
Billy Merritt," a "guy's guide to wine" where comedian Mr. Merritt travels to vineyards
and restaurants; "I Bet You," with poker pros and longtime friends Phil Laak and Antonio
Esfandiari traveling the country making bets on anything and everything; "The Show,"
about a group ofbaseball players attempting to transition to the big leagues; and "London
Live," a' concert series.

TVWeek spoke to Rob Jacobson, president and CEO of In Demand Networks, about the
brand change, INHD2 and whether Mark Cuban is correct when he says Mojo is stilljust
reserving a space.

TVWeek: How was the rebranding decision made?

Mr. Jacobson: We launched the channel back in September 2003, and we knew the time
was gomg to come when it was no longer enough to be ~bout technology, it was going to
be about programming and having a brand that stood on its own.



TVWeel<:: go you're say~g !'rom the very beg~g, I1UID was planned to become
somethi:P.g else?

Mr. JacJbson: No. From the beginning, INHD was developed to serve the needs of cable
operato~s to satisfy people's desire for more HD programming. In order for the channel to
stand fot something other than high definition, we always had planned the channel would
evolve ~d have an independent identity.
We di~'tknow what [identity], we only knew the channel lineup was going to get very
cluttered with well-established brands.
At the s!me time, we were evaluating the programming landscape to make sure we had ,a
progratUming landscape that was sustainable.

I

TVWeef: But you didn't just have INHD, you also launched INHD2.

Mr. JacQbson: We launched both at same time. In 2003, when the channels were
conceived, there was very little in'the way ofHD programming. The channels were in
part to meet that demand and appetite.
The sec(j)nd channel was to some degree a bandwidth-efficient response to what the cable
operators were going to do locally. INHD2 was often preempted by regional sports

, networIq;. A lot of those regional sports networks are now stan~-alonechannels in RD.
We coulrl take the best programming from INHD and INHD2 and meld them together
into Mojo.

TVWeek: You're referring to being what some call a placeholder. I asked Mark Cuban
about th~ Mojo rebranding. He said INHD and Mojo "were, and are, a placeholder for

,third-paJjty programming, like the NBA, NHL and others." So is Mojo still a placeholder
or are yqu here to stay?

Mr. JacQbson: Had we not done what we did, Mark might have been right.
He's gO:Q:1g to confront some ofthe same challenges that we did-a channel nomenclature
that is just about the technology. We need to be about something other than the
technoldgy, and that's what Mojo is.
As many men watch television, there are not many [channels] that speak to the active
affluent~-menmaking more than $100,000 a year and who are active. It's a sustainable
channel option.
To some degree, Mark's comment might be wishful thinking: Ifwe're a placeholder, then
it could clear up some bandwidth for his channel.

TVWee1}: Are upscale men really underserved? There's HBO, SpikeTV, G4, Comedy
Central, ESPN and others.

Mr. Jacobson: Spike, to me, skews younger. Comedy Central isn't as male-centric as
Mojo. We knew we WOl:l1dn't compete with ESPN on sports, or USA and TNT as general
enterta¥nent programming.

TVWeek: Why do original programming instead of acquired?



Mr. Jac~bson: U1t{mate1y, if'you are going to be a branded destination, you are going to
be abOli~originals. Strategic acquisitions are always helpful. On HBO, people watch the
movies, but [the network is] known for 'The Sopranos.'

TVWee4".: lID programming tends to be movies, sports, nature, music and high drama.
You're d;oing a lot of reality programming, which IS usually the last type ofprogramming
to get u~gradedto hi-def. Are these shows really the best fit for a pure-lID network? Or,
at this P<jlint, since everybody is going lID, is the lID aspect sort ofbeside the point?

i •
Mr. Jacobson: It's a really good pomt.
y ou hav~ to-look at the day when it's not about the technology anymore. It's about the
progra~ing.
One oftbe things cable operators really like it that it's 24/7 programming in lID and 5.1
surroUnq sound.
But you have to look at the road ahead, three to five years from now, when all
program:ining is in lID. You don't want to be the Color Television Channel.
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Exhibit 8:

"INHD's New Moniker: MOJO, " Mike Reynolds, Multichannel News, March 19, 2007,
(www.multichannel.com/article/CA6425787.html)
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I

INQD's New Moniker: Mojo
I

i
"Mr. Mojo Risin', Gatta keep an risin' Risin', Risin m_ "LA
Wom~n,"The Doors

By Mi~e Reynolds •• Multichannel News, 3/19/2007
I

i
Executives at In Demand certainly believe that their Mojo will keep risin' as well.

After rolling out a primetime programming block under the Mojo banner last June, the
cable industry's purveyor ofmovies, out-of-market sports packages and pay-per-view
events o~ May I will affix that name to its high-definition channel, currently called
INHD. i

i
i

When Mojo debuts on May Day, the service will expand its original high-definition series
in primefime, aimed principally at "active affluent" males, according to CEO Robert
Jacobsoljl..

The chaJ11ge will be supported by a multimillion-dollar marketing and advertising
campaigp., with TV commercials featuring music and the "Mr. Mojo Risin' " lyric from
The Doors' song "L.A. Woman."

In Demalnd has been making headlines in recent weeks as the cable industry is engaged in
, I

a high-profile battle with DirecTV Inc. to retain "IvILB Extra Innings," Major League
BasebaH's out-of-market game package. (See story on page 8.)

Jacobson said the Mojo move has the backing of the cable industry and the company's
owners: Comcast, Time Warner Cable and Cox Communications. "The original
programmmg block has been performing well," he said.

I

The rise ofMojo essentially dates back to when INHD launched on Sept. 15,2003, as a
service ~resenting enhanced movies and music programming. As In Demand executives
expecte~, the market for high-definition programming has grown, but there remains a
relative <:1earth of dedicated ch~els. None, they said, are specifically aimed at affluent
males a~es 25 to 49 with a batch oforiginal programs.

"Fortuna;tely, we were right in our projections. We were confident that there would be
strong appeal for exclusive content aimed at high-end males," said Jacobson. "We get a
lot of sa~plingand advertisers have responded to reach out to this sweet spot of
consumers."

Jacobson said that since the premiere of the Mojo programming block last June, INHD
has achirlved a 37% increase in ad revenue. INHD is available in about 6 million of the
approxinhately 7 million cable households that now get high-defInition service.

I



To tout Mojo's rise, In Demand senior vice president ofmarketing Stacie Gray said the
network ~s bringing hosts from a number of its original series to Los Angeles this week.
These inblude Bob Arnott from Dr. Danger, Zane Lamprey from Three Sheets and Dave
Hill froD1J. the upcoming series, The King ofMiami. .

The Marph 23 shoot is expected to yield taggable 30-second spots that operators will run
on cross~channelavailabilities. Sixty-second spots and interstitials will also be created for
In Demand and Mojo's own air, as well as stills for the print portion of the campaign.

Gray saia the hosts' "Mojo personality" will shine through, with the Jim Morrison version
of"L.A. iWoman" in play.

"There was instant recognition for the song," she said. The song will be slightly remixed
and emb~dded in the commercials.

Featuring the tagline "Welcome to the Club," the multimedia campaign, slated to begin in
mid Apql and continue into June, will also feature online and outdoor elements, and
some coJb.sumer events in select locations.

Mojo's ppmetime lineup features commissioned original programs and acquired first-run
and U.S.: exclusive series on Sundays, Mondays, Wednesdays and Saturday from 9 p.m.
to midnight Eastern time. The block then repeats for the Pacific time zone. Sports
(Tuesdays), movies (Thursdays) and music (Fridays) dominate the schedule the other
nights. :,

Last Wednesday, Mojo premiered Uncorked with Billy Merritt, in which the comedian"
who pre£ers beer, tries to get sophisticated about wines, and Three Sheets, featuring
comedian Lamprey's travelogue/pub crawl. The month before, the second season of
music sh:owcase London Live hit the air.

On May 7, faux reality series King ofMiami will find comedian Hill trying to become
"the guy~' in that city, while I Bet You showcases a pair ofprofessional poker buddies
trying to lone up one another - whether getting more tips from tending bar or finding
Danny DeVito's home via Hollywood maps. This summer, Mojo will follow six Arizona
Diamon4backs Triple A prospects trying to find their way to The Show.

David Asch, senior VP ofpre,gramming at In Demand, said Mojo has also given green-lit
sophomdre seasons ofDr. Danger and Wall Street Warriors.
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III Best HD target audience is males from 25 to 4~.
Source: The Yank.ee Group's 2003 Digital Home Entertainment Survey.

.. Interest is highest among homes with incomes
. above $100,0000 Source: TheYank.eeGroup's 2 0osDigitaIHome
~'. Entertainment Survey.i .
.{

~

... Househ.olds earning about $100,000 annually
are the most likely buyers of HDTV monitors.
Source: Louisville Courier Journal, 2003.
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Exhibit 10:

,Declaration ofMark Kersey, (Reply ofWealthTV, File No. CSR-7709-P)



Before the
Federal CommunicmoirS COinmission

Wa8bin!ton~D.e:; 1~~54

HER.R.INo BROADCASTING, INC.;
tomplainan~

V.
i

r

TIME WARNER. CABLE, INC.
Defendant

)
)
)
)
)
)
)
)

FileNo. CSR-7709'-.P

Declaration ofMarkKe~s¢y

~. Mark KeI:sey, under penalty orpeJjury. hereby swear and.affinn.the following:

1. Mynanle is Mark Ker~y;; and I am President ofKersey Research

S1Iate~es. I make tbis deClaration in rebuttal'to portions ofthe declaration ofStacie

Gray, and insupport of"Wea1;tb.TV's reply to the ~wer ofTime Warner Gable Inc. to

WealthifV's complaint.

2. Durin~ the fourth quarter of2007" WealthTY retained me. in my

capacity as President ofKer~eyResearch Strategl,~, to monitor, for a period Q;f 60 days,.

and tabplate viewer feedbacl< l'esponses :from WealthTV'ssub'scrwers'.

3. These response were collected ibrough..a comment form iocated on

the we~site ofWealth.TV anq were delivered di1;eotly to me. WealthTV did not a.ct, in

any way,. as an·iliter.tnediaty in the delivery .of'the ~sponses·. This includes, but it not

limitedito, aggrygatine; data, .reviewing' and distilling data, or refonnatting o.r

m~ipullating data in any way.

..-.--_..__ .. -_._- ------------~



4.. Based·on thia dat~. I found that WeaHhTV's viewership
I
I

if "'." I ~" I 1, ". ./" ''rr" ", "
l1eritQ,~aplhC~ bre'l:ikdOWn as! to &w:s~

Age
35 and Older 83%
21-34 16%.
Unwt21 1%.

GeJider
Mal~ 11%
Female 29%

Income
$.125,(jOa·and.Up 22%
$7~~OQ-tU4~99 33%
$${);OOO-$.74,,999 '22%
·$35;OOG-$.4.9,999 14%
$2$';000-$14,,9'99 4%
$i5;OOO-$24;999 1%
Under .$-.15'..fmO 4%

PUtsUalit tc'2a U .8.,C~ § 174{i.~ I de'~lm:e nucleI petialty ofperjUrY' 'that the· foregoing

is true -and oQ!reet.

'Mark:Kersey

-'-----,--_.._----,,_.._-- "--'-" ---------. -_. -- _._.._......_.__.--- .._--

______ 1



Exhibit 11:

"Start-Up Cable Company to Focus on the Rich", Rachel Laing, San Diego Union Tribune,
January 21, 2004





ForRo}Jertfferring,
the D)ai:rlgoalof
WealthTVlsto
"have·fun'alld'do
something I'm
prQud of."

Said.''\IVit1l We ]appghofdigital
cable,there!~b~en;anex},)lo~.
sioninthe.uUln.her.o{channels
thathav~beencreated.But
~reJsmnitedcaPaclty forGa~
bleoperatQiSto'addn.ew "~han~

nels/'
'I1wnetworks. that Windism­

hunOll ''Will he Ihosethiltcan
'show theyijave.·c.apital to sur­
vive ilirough. lean'times,adver~
~~rs .•·and .compelling 'supject
m~tter. consumers••·••·.can't\get
els~here, accotdingtoDlef4.

SC)fut;.'WetilihTV·has2s1Qt
with·.·.·.fl·.iffi<li()r"~pl~?penlt()r. in
.t1Vo.<5:\teprstriall" ••ma.rket~,
(;hm'l~sHe~. ,Said, .andJhe
cotpP~Yi~5~···negogations·for
distrlputlQl1 elsewhere.

It's· too. early in the game to
l-:ave ad\Tertiscrslfued'up~ Her-

Americans Whoha\t~high-defi·
nitiontelevisionscts butnttle to
wat~h .becBuse .most networks
havenlmatie tbeswitchtopro·
ducinginhfgh..deJinition.

"Italkedtoafrlendwhohas
HDTV and said he.was Watch·
'ing birds fly .bn TV because
thars all he cou1dget in.HDTV
light nCNf/'Charle$ Herring
said. "He would rather •. have
b~e1watclllng s()metMngel~,
but he'W'~,watching what he
could getirtHI>."

DietzsakL high definition
gives•Wealth TV an·,advantage
because it sets it apart from
otherch~nels in: a cable com­
pany's]ilieuP,Fewer than a
dozencablechannels have an.
HD programming.be said..

Wealth .'IV •wo«tb~ H~·
ring's first ventureiIltothe me­
diaworl~. Hebpugn.tan 'Escon­
dido weekly' uewspaper,.· .The
Reporter, in the mid·19BOs in
the hopes o:tusIDg it as a bully
pulpittoSlpur cleanup .ofthe
City'~ blighted areas. .'

WitWna Year, .Herr.i11gwas
poi~d. to shut the .money·
blee.cJ~n8' .enterprise .down. but
decldetlhi~teadtJJmerge with
a San Marcos pa~r. He sold·

, ~'e$ti1i/~~ .•1J~perless
year laful7i.t'" "","e ".'

to.,p'Wn a
Saidr

pillikehisothervelltul"es,
a1~.other W~~thTVhaslletther a CiVic

an,emp~S,()fin()rprofitmotivebebittdjt For '
. lcludingFin~ Herring, the nlamgoalof
:EI~~~1 Wea1thTVi~to"havefunand
ueappr~chdosomethingl"nlpr<;iud ot."
~ntap~.. . .«ldon't~ttolosemoney. I

hasanace don't wantmyw1fe •to 112ve. to
befts fOrmat, go to work,Herring,said, '~ut

saidCnarlesHening.';fhecom- even ifwe•4on~t ma1{t~money,
~y ·Vlill:fi1m and brQa4castex~ ifllstill be fuIl."
elusively in. high-delliJition,giv-
ing more programming options Rachel ufM: (6;9),2,93~2b22;

W forwealth-01iel)te~i ,shows
that win have national appeal

He.rring '" cfillsWealth.TV .a
merger .aims.· two.vassipns;

televisipn ~l1').d the,good
l'he•. sejf.professed•• History

Chariliel junkie first royedwith
tliei4ea apolltl0 yea1*Sago,
befOre the adVent of digital ca­
blem;.ditsscotes ofnicnechan;.
nels.
Backth~, ren:"

time.wasproh
~ye'and1l1'IJchP~hiscashWas
tied. UP.ilfiPisc~:mlJany,. Here?
T~Qll)gi~ .'VVhenHerrl.tJg
s()ld ••t~~Po\VaJi'circuit.}x)~d
l?rlnt~ill',?OO9to the .Bp~on
cOrnpa,tlY1'~radyne fOf. Jilore
than $100 n¥lU0n, he.wassud~
denl~ retit~dwith a huge
~qtU1t()f~3pita1.

Hel'ling .deddecl ·.11le •.• time
wasrightJQtakea sfubat his
id~a. 1-1¢fonned ... Het'ring­
15ro~d?asting .in . September.
lmedupwace 011. a satellite that
lj~aiI1S .•.•tcti.al1of N0rth-Afuerlca
~~i'got .• to .work.m~.his
daydteam.a rCAAW,

The co#~pallY. recently
111ov¢d.int()a.,36,OO().squar~foot
buildingm.C,lairemont alldh~
st3rted" constructing a studio

WEALTH TV

faces
urdle:

airtirne
The Hemngs msist thei!:pro­

gnunmin~willtak:~ the. subject
to a higher level. III addition to
sh()\Wwhose mafupurp()$ei~
ro~wkatdecadence,the Her~

rings say, Wea1.thTVmnhave
programmingfuatlo()~$attht;
"intenectual"sid~· ofwealth."""
rtotjlIst the "IiIlhat., but also the
howandwhy. .

~re planning a PfOgran1
onphllanthropy .that .explores
philanthropic giving, from' the
various lllotive8forgi~tnort­
eyaway tohQwthe richch90~~

their pet causes, And iftbeyd~

a show on celeb?ties~Hening'

said~it ...vill fQCU\\l99tl:1eirsrnarl:
bt1sin~s dedslQns,xather than
their chaoticlove~ves.

''''vVhat we're nottryingto: do
is be a gossip ta~loid,"Ch~les
Herring said. ''Yon won't. see'
anyHling with dollm-.sigilS f1asll~

ing.~tll •.S,?Ul~st.al"s .uamconit i

.Yj)~" :wa:nJ';l()i.bay~
. conversaut}11 about'nloney <. .'. .,

To create its.ori¢na1Pl;o'tihaye~~l~60by:tpe tUne the
~g, the c()~lpanYihite4' ·••..·.COII)PaJ1¥.Wd.l.)l1ehirlri~·
away .. a prodt1cer.troD;1, •••Er and. .'.'B~tatnid~tl1ea~
haS, ,c0l.ltra.cts ..... witlf,·s~veral.9ptir.nj$Irl,'\IY~jh.'PV
other producers to createl?ilQt$P~~~Pttrdly;,g~tti~g aitjJWe,
for the network.. ..... 'rr:h~...cll~e1v;1lljoml1~zep$ of
. Not all the content wJ.1l beuP:;ti!rt llehvorksyYi1lfifor a

original Company ...·CJ<ccunves slot on cableoI>erators~lineups.

are in .las Vegas· tlus\'Il'eekt> '. NpLaU ofthemwillmake it,
prospecting fOf independen~~;said'·.Brian ,Dietz•.'sPOKesmall

,produced contentat the Natioll-'. for the WaSWngton,D.C,-based
at Association ofTclevision pro- .... \I)1ational(;ahle & .1'elecommu­
gramExecutives' content expo. ·nic.atiol1s Association,
Th~V'f'~ also scounull broad- ."The biggest challenge is
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Exhibit 12:

Suppl~mental Affidavit ofCharles Herring, (Reply ofWealthTV, File No. CSR-7709-P)



D<41dPe &e
Federal GOmDlunieations.CoJDnlission

. . Wasbjn~on; D.C. 20554

}-rnRl¢JG BROADCASTING, INC'.,
;CQmplainant,

iV.

TIME \WARNER .cAB.LE'~ INC.
:,Defendant

)
)
)
")
)"
)
)
)

File No. CSR,..7709':P.

.County'ofSan Diego
l

Stau:rqfCalifQmia

Supp~emental. Affidavit of Charles.lIerring

)
)
)

Charles Herring, being d.uly swQrn,.fie~by·~tme~ the f()li()wing~

1. My ·name· is Charles, Herring. 1am Pr~sident oflierring

. ijrQ~d~$tiog~·Inc., thc:fcOmplain:aht, and;;Co",Founder and Eces:ident Weal~hTV, the~~

~nder:\.ybicb; Herring.B~a4cas~~. Inc. operates its-independent~· high.definidon.chm;mel.

This,amdayit:i$ma~.Pl.lt$~t to Sebtion .76.'1302 t~) (2)ofthe.Rules-of the·Federal:

Co~ttnications Commission in direct·rebuttal" tQ f~cts!~d ..~~ents. 'cOntained in Time

Wamqr'CabI~, I11c~'s (~ll'WC'~) Answer.to the Carrjag~ Agreement.,Complaint in the

above:·rcaptioned p'roceedill& 1particulariy address herein the ways in, '";'hiclf TWC'$

discrirpinatory 00nduct on·the basis ofaffiliation ha,s r~trained W~thTVts ability to
I •

comp~te' fairly in the marketplace, rebutting TWC's assertions inits answer that its

condupt has not .ha<:i suc.h ail effect.



: )

2. Emergjng;I1lational Netwgrks Need to.Reach the 20 million

Subsctfiber Leyel to BeCbrile Viabie in"th~ Long..Term: To establish an emerging
i '
i

netwo~.an<f beooil:le a su~~inabl~'lontH~rtn entity, my tesearch shows that a national

cable crannel~ such·'as WeE;llfhTV, J;lee95 to 'Qe diswb~ted aC,ross~at least 20 million

sUbsori~ers throughout;the nation. I have"had theQpponucity ~m. numerous·oc~ipnsto
i •.

!

..have c4ndid, one-on-one·discusSions wl1h numerous industry leaders and-experts· to

~viewl~w~¢es$t).il bus~ne.s~ mod~l$~ coinojdent with out Oi:1gP1ng efforts at WealthTV. In

.:additi9p., 1have vie,wed,.bu~i~es~ mQ(fels ·'ofother einerging networks·and esfiibiished

networks -to getermine.ho.w 'be$ to.acbj.ev¢long..temt,viabmty~ AlI.Qfthis 'experience

indicat~ that the.· 20 millloJl..:.viewer thre$l191cUs~ app.rc;:Jpri~te guitIepo~t and a neces~

p~Ji~itiQn_ to lortg..term fiscal viability.

'~. :~Cable·'Channels. need·20' miili.on.Subscri~ers·to attract"National

Ady-ertiscJ!S: Brderging natiQnaJ.:cable channels';receive'revenues from,primarlly two

source$:affiiiate:fees and adv<mising revenue. Ovil' theJast fOUF.Y¢~;_I have visited

'\\<itll k~y·dedsioi.rmakers at'.:$6me:offue·l~gest.national.advertisihg·ag~Q.ies in Anierica;

from 4>sAi1geles..~oAustin to New York. Repeatedly, 1have been-told1hat a cluumef's

auf1ienge s~~n¢~s to"be ill the 20 millIon Viewernmge before there is consideration of

nich,~.ti.etw6r:k$·for nationaI~d·¢ampaigns. Just as Importantly~ many:advertisers are

se.ekinfto hit..the top marketS'inq!ud!i1g Southem ea.tifomi~ New. Y()rk~ Florida, Texas

and·Cl1icago. This is in:direct cOAtradjct~~n to. TWC's assertion that ~1ieir "barely 8

million digital viewers" are not essential to the su.cceS!? ofan emerging national network



and to its· argument that its denial ofcarriage has not unreasonably restrai~d WealthTV's

ability ~ compete. fairly.'

4. TWC .is,; Looked Uuon as' the'Iij~;tis!rY:'Gatekeep!rfor;

Emerging Networks~,Forcable networks.; ~,chievingdistri.b.u.tio~ via rwC is key ~o
. I

!

long~tetm success. As the-world's Iar&est media company and the.·nation's second· largest"
I

cable 'operator, other··smaller cablesy~tems.,aI)d satellite competitors..look, to TWC,) as

we'l 'as:Comc~4 ,the cabI~ industry's twO' leaders~ as,'~ii:rst·.m()versn' when 'it comes to

.seeldii~' Qjre~tiOi1.regWdl:ng.oartyip,g e.m~rgi~g tletw()tks~ In ·ad4i~i<in:".:TWC. di~t1y

.~o.Q.irQI$.which ~mergi:ng Channels are a,vajl~ble fOl~ co.qs~d:et'ati~ti bY' ari~'Hoiise

NeiwoJ1k$.. LLC. WealthTV's affiliijt~ sa.les s.taffhas.:r~iv.ed dir~~t. copfitmation from

,Steve Miron,.. Presidel1t ofBright House:Networks, that:atightHouse will not give..

.emergmg ri(ftwotks consideration Uliless there is a catrlage.deal in pla<:e:With TWC.

5. TWC 1t61ds.':Quasi Monopolies ill Leading Designated Mn·tket

Areasf4~MM~!}: Through the Adelphia.merger and 'by trading vaO(jus cabl~ systems

with t6mcas~ ..Time Warner has· heel'! aQl~ tq· gain~~,gionid nlon()po.listic ~tr()rig·holds in

ieadingjDMAs, including the'number2 ranked,DMA, Lo~·Angele~; TWC's ~seJUbled

c~hle c,~tisfer in.40sAngeies·;currently oontrols'over 'SO:Al of the cable marketwith over2

mi.lIiQ~·sJ.lbscriber$. F0t:an emer.sing netWork to offer a national advertiser reasonably

·a~pta;bl~:reach into key-marke.ts, it m~t qffer coverage by such TWC' systems. AF.

WealthlrV ~uiljned in its'complaint, aqcess to subscribers in cities like Los· Atigeles and

New York, which·are:r.'\~-ell known for s~~ing trend$ in fashton, cmsme, lifestyle and

busil1~s across the nation:.2 is essential tp \VealthTV1.s.1()l)g-term v.iability. Thus, the

. ,
I See A.~'Yer to Carriage Ag,run;lent Complaint..CSR~ 17M-P, at.33 to 35, (sub. Feb. 5.2008)
2 See Carnage Aweement Complaint; eSR.,.7709·P. at para. 10,.(s.ub. Dec. 2Q~ 2007)



success jofan emerging·,network.,and WealthTV 'specifieally.. to. gain carriage' on TWC is

critical to long-tertn success and viability.
i W •

6. FurtheJ;" I aver that I ~l1ve .rea~ ,the oomplaint and reply .in thi$'

matter. :To the best <;>f.my t<nowledge, info.nnationand beUef{orme(J after reasonable
, .

I

inquiry~ithe.oomplaintiand reply are-well.grounded in fact.and are warranted-under

Commi$sion regulations and,policies. The complaint in not lnterposed for any improper, '

I

Charles Hening

"ll:a-r. 'Subscribed and sworn beforeme this:~ day of February, 2008,- ,

; . arne ofNotary; :r~vY\e$, ,rtd'i'~d< O~Me'l

My Co,nuni~sion expires: :fD'-f\. \3:J .~.~ t,\.

0.. I ~

.-'




