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Washington, D.C. 20554 
 
 
 
In the Matter of     ) 
       ) 
2008 Biennial Regulatory Review   ) WT Docket No. 08-182 
of Regulations Administered    ) 
by the Wireless Telecommunications Bureau ) 
 
 

REPLY COMMENTS OF AT&T INC. 
 
 AT&T Inc., on behalf of its affiliates (“AT&T”) submits the following reply comments in 

support of NextWave’s proposal in the Commission’s biennial review of its wireless 

telecommunications regulations to eliminate comparative renewal hearings for all Part 27 

licenses.1  AT&T recommends eliminating such hearings for Part 101 auctionable services as 

well. 

Pursuant to Section 11 of the Telecommunications Act of 1996 (“the Act”), 47 U.S.C. 

Sect. 161, the Commission is required to undertake a comprehensive review of its regulations 

and is required to take action to eliminate any outdated regulations that are no longer necessary 

in the public interest due to increased competition.2  As NextWave points out, one such 

regulation is Section 27.14(b)-(d), which appears to contemplate comparative hearings in the 

event of a challenge to the renewal applications of licenses in those services.  Sections 101.17, 

101.529, 101.1011, 101.1327 and 101.1413 are similar.  In light of the significant and growing 

competition for wireless spectrum and the success of the Commission’s competitive licensing 

framework, the Commission should eliminate comparative license renewal procedures for all 
                                                 
1 Public Notice, The Commission Seeks Public Comment in the 2008 Biennial Review of 
Telecommunications Regulations, WT Docket No. 08-182, FCC 08-201 (rel. Sept. 4, 2008). 
2 47 U.S.C.A. § 161. 
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auctionable services in Parts 27 and 101.  Instead, the Commission should use auctions to re-

license this spectrum where renewal applications are denied.   

Comparative renewal procedures are burdensome and inefficient for both Commission 

staff and licensees, create unnecessary licensing uncertainty that may deter licensee investment 

in network build-out, and no longer serve the public interest.  To remove these burdens, as 

NextWave has requested, all Part 27 services should be subject to the same renewal procedures 

that the Commission recently adopted to provide “additional certainty” for Part 27 licensees 

providing 700 MHz band commercial service – of granting or denying renewal applications on 

their own merit and using competitive bidding to re-license spectrum where a renewal 

application is denied.  The Commission also has proposed to apply this new approach to another 

Part 27 service (AWS-3).   

Similar benefits would result from the extension of these reforms to other Part 27 services 

and also to Part 101 auctionable services.  AT&T accordingly requests the Commission to 

initiate a rulemaking to accomplish this result.   

1. Comparative Renewal Procedures For Part 27 and 101 Auctionable Services Impose 
Unnecessary Burdens and Costs on Both the Commission and Licensees   

 
Both Congress and the Commission have long recognized that comparative licensing 

proceedings, in which licenses are awarded based on subjective determinations concerning the 

qualifications of competing licensees, burden Commission resources and delay the provision of 

services to the public.3  For example, the Commission has estimated that “a routine comparative 

proceeding can take from three to five years or more to complete” and that “complex cases may 

                                                 
3 In approving Section 309 (j) of the Act authorizing competitive bidding procedures for licensed 
spectrum the House Committee “found that the current licensing procedures delay the delivery of 
services to the public and the result is stifling the growth of emerging technologies.”  H.R. Rep. 
No. 103-111 (1993), reprinted in 1993 U.S.C.C.A.N. 378, 573. 
.   
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take much more time.”4  Because of these concerns, Congress and the Commission moved first 

to award licenses by lottery, and then changed to competitive bidding, with the latter ensuring 

that spectrum is assigned to its highest valued use.  For similar reasons, the Commission began 

applying the same approach to the license renewal process – for instance, by eliminating the 

filing of competing renewal applications for 700 MHz commercial service licenses and revising 

Section 27.14 to require these licenses to be re-auctioned by the Commission if they are not 

renewed.5   The Commission also has proposed to apply the same approach to another Part 27 

service, AWS-3.6  

In eliminating comparative renewals for 700 MHz commercial service license renewals, 

the Commission was “mindful of the potential costs and burdens [competing applications] 

impose on both the Commission and licensees.”7  The Commission also expressed its agreement 

with the concern that comparative renewal proceedings “‘harken[] back to an old era . . . where 

competitors were known to file “strike” applications against a renewal in the hope of getting a 

payoff.’”8   

As NextWave has proposed, the Commission should now apply the same license renewal 

reforms to all Part 27 services, where the vigorous competition for this spectrum ensures that any 

spectrum returned to the Commission would likely be reallocated to another licensee through 

                                                 
4 Implementation of Section 309(j) of the Telecommunications Act—Competitive Bidding for Commercial 
Broadcast and Instructional Television Fixed Service Licenses, 13 FCC Rcd. 15920, ¶ 36 (1998).  The 
Commission also noted that the D.C. Circuit has “recognized that repetitious appeals may prolong 
proceedings for years even after the Commission's decision.”  Id., citing Orion Communications Limited 
v. FCC, 131 F.3d 176, 180 (D.C. Cir. 1997).  
5 Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, Report and Order and Further Notice 
of Proposed Rulemaking, 22 FCC Rcd. 8064, ¶ 76 (2007) (700 MHz Order). 
6 Service Rules for Advanced Wireless Services in the 2155-2175 MHz Band, Notice of Proposed 
Rulemaking, 22 FCC Rcd. 17035, ¶ 108 (2007). 
7  700 MHz Order, ¶ 76. 
8  Id. (quoting Metro PCS Comments). 
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competitive bidding.9  For similar reasons, the Commission also should apply this new approach 

to Part 101 auctionable services.  Any use of comparative renewal procedures for these services 

would impose significant burdens on licensees that may have paid substantial amounts to 

purchase this spectrum under competitive bidding procedures.  Under those procedures, the 

licensee may be subject to a comparative renewal proceeding following the filing of a competing 

application, regardless of whether the licensee fully complied with construction requirements and 

all other Commission rules and policies.10  For Part 27 services, the well-documented burdens 

imposed by comparative renewal proceedings on both applicants and the Commission are 

increased by the absence of any provisions in Part 27 establishing procedures for the comparative 

evaluation of mutually exclusive applications.11  

The problems wrought by competing renewal applications are illustrated by the present 

situation faced by WCS licensees where otherwise routine transactions, including pro forma 

transactions,12 have been stuck at the Commission – for almost a year in the case of assignment 

                                                 
9 NextWave at 5.   
10 Under Rule 27.321, however, the comparative consideration of an application requires a threshold 
determination by the Commission “that such comparative consideration will serve the public interest.”  47 
C.F.R. § 321 (b).  This requirement gives the Commission scope to dismiss competing renewal 
applications when the alleged deficiency in performance previously has been excused by the Commission 
in the public interest.  See, e.g., Letter to Ms. Marlene Dortch, Secretary, FCC, from James J.R. Talbot, 
AT&T Services, Inc., File Nos. 0003062647-0003062662, 0003062664-0003062678, 0003063569-
0003063572 & 0003063576-0003063609 (Sept. 18, 2007). 
11 Unlike the comparative renewal procedures included in the cellular rules, Part 27 does not provide a 
review process for competing applications.  Compare 47 C.F.R. § 22.935 with id. Sect. 27.14.  As 
NextWave observes (pp. 2-3), because of the absence of these provisions, it is unclear that the 
Commission intended to use comparative renewal proceedings for Part 27 services at all.     
12 See, e.g., File No. 0003437671 (filed May 14, 2008); Letter dated June 18, 2008 to Marlene H. Dortch, 
Esq., Secretary, FCC, from Donald J. Evans, Counsel for Green Flag Wireless Communications, LLC, 
CWC Wireless Holding, Inc. and James F. McCotter (opposing pro forma assignment of 19 WCS 
licenses by Sprint Nextel Acquisition Corp.).   
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applications filed by AT&T13 – as the Commission has grappled with how to handle competing 

renewal applications for this spectrum.  The uncertainty caused by this gridlock has complicated 

build-out planning and prevented the secondary-market transfer of spectrum to where it is valued 

more highly. 

2. The License Renewal Reforms Adopted for 700 MHz Commercial Service Would 
Similarly Benefit All Part 27 and 101 Auctionable Services      

   
In eliminating comparative renewal procedures for 700 MHz commercial service licenses 

in 2007, the Commission emphasized that it was providing “additional certainty” for those 

licensees,14 which would thereby be relieved of “the burden of possibly facing a comparative 

hearing.”15  This approach encourages licensees to increase investment in the build-out of 

networks and the development of services for this spectrum by providing assurance that licensees 

will obtain renewals if they comply with Commission rules and policies, including build-out 

requirements.  Conversely, the uncertainty created by the filing of competing applications may 

exert a chilling effect on further investments.   

                                                 
13 See, e.g., File No. 0003189926 (filed Nov. 30, 2007).  The staff has not processed this assignment 
application even though the assignee has agreed to “stand in the shoes” of the assignor for purposes of 
any comparative renewal proceeding.   

The competing renewal applications were filed notwithstanding the grant by the Wireless 
Telecommunications Bureau for many of the relevant WCS licenses of a three-year extension of the 
construction deadline beyond the license renewal date.  The Bureau found that “WCS licensees have 
demonstrated that they face factors beyond their control that have limited their options in providing 
service, but that new technology solutions may be available in the near future,” and accordingly that 
“strict enforcement of Section 27.14(a) in this instance would not be in the public interest.”  Consolidated 
Request of the WCS Coalition for Limited Waiver of Construction Deadline for 132 WCS Licenses, 21 
FCC Rcd. 14134, ¶ 9 (WTB 2006).  Regardless of this finding, some of these competing applications 
apparently contend – based on the evidence submitted in support of the three-year extension of the 
construction deadline – that most WCS licensees should forfeit their licenses for not having made 
sufficient use of this spectrum, and request consideration under “the comparative procedures set out in 
Section 27.14 of the rules.” Letters dated July 13, 2007 to The Secretary, Federal Communications 
Commission from Donald J. Evans, Counsel for Green Flag Wireless Communications, LLC and CWC 
License Holding, Inc., Attachment, Exhibit 3. 
14 700 MHz Order, ¶ 77. 
15 Id., App. C, ¶ 52. 
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Comparative hearings are not needed to encourage improved licensee performance, since 

the auction process, competitive market forces, substantial service requirements and the petition 

to deny process already provide those incentives.  As the Commission determined in eliminating 

comparative renewal procedures for 700 MHz commercial service licenses, “[t]he existing 

petition to deny process, coupled with the ability of a petitioner to participate in any subsequent 

auction to re-license spectrum that is returned to the Commission for lack of renewal, creates 

sufficient incentives to challenge inferior service or poor qualifications of licensees at 

renewal.”16  The Commission emphasized that this approach “protects the public interest without 

creating incentives for speculators to file ‘strike’ applications.”17       

The application of these new rules to all Part 27 and 101 auctionable services would 

result in similar benefits.18  As noted by NextWave (p. 9), the like treatment of other Part 27 

services is also necessary to ensure regulatory parity among these services.   

                                                 
16 700 MHz Order, ¶ 76. 
17 Id. 
18 To extend this approach to all Part 27 and 101 auctionable services, the Commission should eliminate 
Section 27.14 (b)-(d) and eliminate or modify Sections 101.17, 101.529, 101.1011, 101.1327 and 
101.1413.   
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Conclusion 

To stimulate the further growth of Part 27 and 101 auctionable services, to remove the 

burdens imposed by current license renewal procedures, and to avoid different regulatory 

treatment of these services that may adversely impact competition, the Commission should 

abolish comparative renewal procedures for all these services.  Instead, the Commission should 

apply the approach adopted for 700 MHz commercial service licenses and proposed for AWS-3 

– of granting or denying renewal applications on their own merit and using competitive bidding 

to re-license spectrum where a renewal application is denied.   

      Respectfully submitted, 

      By:  /s/ James J. R. Talbot                                                         
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 Gary L. Phillips    
 Paul K. Mancini 
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Washington, D.C. 20036   
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