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FCC Mall R, oom
Re: In the Matter of )

)
Developing a Unified Intercarrier ) CC Docket No. 01-92
Compensation Regime )

;

In the Matter ofUniversal Service )
Contribution Methodology ) WC Docket No. 06-122

High Cost Universal Service Support ) WC Docket No. 05-337

Federal-State Joint Board ) CC Docket No. 96-45
On Universal Service ).

Dear Ms. Dortch:

Pursuant to Commission rules, please include the attached Ex Parte Letter of

James H. Cawley, Chairman of the Pennsylvania Public Utility Commission, in the

corresponding Docket numbers of the above-referenced proceedings.

Sincerely Yours,

Joseph K. Witmer, Esq., Assistant Counsel
Pennsylvania Public Utility Commission
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October 24) 2008

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street SW
Washington, DC 20554

RE: Developing a Unified lntercarrier Compensation Regime, CC Docket No. 01-92;
Universal Service Contribution Methodology~ we Docket No, 06-122; In the Matter of
High Cost Universal Service Support Methodology, we Docket No. 05-337; In the
Matter ofFederal-State Joint Board on Universal Service~ CC Docket No. 96-45.

EX PARTE SUBMISSION

VIA ELECTRONIC FILING

Dear SeC1.'etary Dortch:

I fe_el compelled to communicate to you a number ofs~ous concerns that in~olve
contemplated Federal Communications Commission actions on "V'arious subjects relating to
intercame;J;. comp.ensatlon reform. that potentially will take place on or about November 4, 2008,
Accordingto va:rno.us.plJess reports·and a flurry ofexparte :filings, these FCC actions have the
potential to igreatly hin,der the ability ofthe states to regulate ~d oversee intrastate camet access
rates and h1.trastate retail rates~ as well.as the operation ofintrastate 1111iversal sendee funds
(USFs), aDd btoaclband deployment. The FCC should separately address the mandate from the
U.S. Court ofAppeals for the Dist.t:ict ofColumbia Cir~it in the Core case, and issue a new
compreheBsive proposed rulemaking on the wider faQge ofintercarrier compensation reform.1

As Chainnan ofthe Pennsylvania Publio Utility COIl1mission, Xam gravely concerned
about the poten.tial FCC de jure or defacto federal preemption ofintrastate rate making authority
that involves camer access charges. AE. the Pa. PUC has repeatedly and formally commented to
the FCC, suph federal preemption is legally nnpennissible, and it is certain to cause harmful rate
effects in Pennsylvania, We have undertaken considerable intrastate carrier access charge
refonns in.Pennsylvania with parallel increases in basic local exohange rates for both major and
rural incumbent local exchange carriers (ILECs). During the 1997-2005 thne frame the Pa. PUC

I In re Core Communications, Ina., No. 07-1446 (D.C. Cit. July 8, 2008).
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cumulatively reduced intrastate carrier access rates by approximately $795.39 million.2 We have
also instituted aPennsylvania-specific USF that has been in operation since 2001·2002. The
local exchange rates for certain ofthe rural ILECs operating in Pennsylvania are at or
approaching a state"specific benchmark of$18 per month (this figure is exclusive ojapplicable
federal subscriber line charges 01' SLCsl 911 fees~ telecommunications relay service or TRS fees~

etc,). In PennsylVania the total i1?-trastate aCcess rate refonns and Pa. USF outlays amount to no
less than one billion dollars duriI1g the 1997-2005 time period alone.3 Pennsylvania is also a net
contributor state to the federal USF. Pennsylvania~s annual net contribution to the federal USF
exceeds Sl130 millien.4 Most of the major and rural ILBCs in Pennsylvania operate under a price
cap regime ofregulation and have undertaken broadband deployment commitments that are
mandated by state law. See generally 66 Pa. C.S. § 3011 et seq.

The exercise ofthe,Pa. PtJC~sjurisdiction over regulated telecommunications utilities is
based both on Pennsylvania and federal law. Legally impermissible dejure or de/acto federal
preemption ofthe Pa. PUC's ability to manage further intrastate carrier access charge reforms
within Pennsylvania will1ead to Undesirable results for the end~user COnsumers ofregulated
telecommunications services. The Pa. PUC is obliged by Pennsylvania statute to make further
intrastate carrier access chfU1ge r~uctions' only on a "I'evenu~neutral basis," 66 Pa. C.S. §
3017(a). Federal preemption ofintrastate carrier access rate making authority will create
regulatory i\lllcertainty~ may·have! almost automatic and negative impacts for basic local exohange
service rates, and - on top of-the contemplated substantial increases in the federal SLCs - can ,
have adverse effects on the, availability ofuniversal telephone service~ especially for end~user

consumers in th~ lower income braokets.

This situa'tion will be ~e:J; aggravated ifthe FCC were to proceed with preemption and
the imposjtion of,intrastate interim carner access rates. Since this action will have interlinked
effects wi.th local excha:t1ge rates in P.ennsyl~a, the Pa. PUC will be left witli the unfunded
federal mandate to literally1;'J.llScramble a complex regulatory "omelet~' if and when such interim

,rates may1)e medified, e.g., ;after la suceessful court appeal. Further and ,significant regulatory
uncertain-w: w:i1~1Ie1lSUfl·smce~therei.wi11 not beta Glear premise.on whether PennsylV'ania or federal
law wi-ll gaver.n ,the,impasitton ofi!thes~ interim rates-and their subsequent moditi'cation.

Th,.ese matter-s should not be delibe;ra,te~tand -deoided by the FCC on the basis of
streaming~expC//:te su.bnrissions. I am a;Warce't()fthe map.date from the United States, Court of
Appeals ~:r theJ'i'strict ofC<;)lum;bia CirCl:lit in the .cote case that obliges the FCC to act by
November, 5~ 26,:08 on' issues:relating to inteirearriercompenslttion for infonnation service
provider ~ffic. The FCC can act in response tO'the Court's mandate while proceeding to
resolve tb.¢ broader range of'issuyJ!I on intercatder oompensation in a mope deliberate and
transparent,fashion through a new notice ofproposed ruIemaking. This will provide adequate

2 It! re Develbping a Unified lnterqarriel'l C01np~715(1tio71 Regime, Docket No. CC 01-02, MissQula Intercarrier
Comprmsation Reform Plan, FCC DA 06-150, The Comments of the Pl!l:OU.Sylvania Public Utility Cotn$,ission,
E>thibit 2. .
3 ld., Cqmments ,at.4. •
4111 I'?Hig~4l~ost Unzver/ql$m:~~e"S~p~ort •.O~~etNo. we 05-~37._FefeYa.lft(lteJoin!B.0ard on Universal
Sqf"l)lcej,OC~lPocket~o ••9.6"4r$i 11l{e'Comments'ofthe l'exmsylvama Pu1;lho Utility COIIlIlllSSlOn.
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opportunity for all interested parties to provide well reasoned-and documented comments. I
.stand ready to an.swer any questions that you may have in thi~ matter.

Sincerely,

cc~ Chainnan Kevin J. Martin, FCC, via electronic mail
Commissioner Michael 1. Copps, FCC, via electronic mail
Commissioner Jonathan S. Adelstein, FCC, via electronic mail
Commissioner Deborah Taylor Tate, FCC, via electronic mail
Co11'Ullissioner Robert M. McDowell, FCC, via electronic lnail


