
COMMOfNWEALTH OF PENNSYLVANIA
PI?NNSYlV~N·IAPUBLIC UTILITY COMMISSION
P.O. BOX3265, HARRISBURG, PA 17105-3265

October 24, 2008

INREPLY PLEASE
REFER TO OUR FILE

EX PARTE OR LATE FILED'Ms. Marlene Dortch
Office of the Secretary
Federal Communications Commission
445 lib Street, S.W.
Washington, D.C. 20554 ORIGINAL

EX PARTE

Received &Inspected

NOV, {) 32008
"

Re: In the Matter of )
)

Deyeloping a Unified Intercarrier )
Compensation Regime )

In the Matter ofUniversal Service )
Contribution Methodology )

High Cost Universal Service Support )

Federal-State Joint Board )
On Universal Service . )

FCC f)I1ail Room'

CC Docket No. 01-92

WC Docket No. 06-122

WC Docket No. 05-337

CC Docket No. 96-45

Dear Ms. Dortch:

Pursuant to Commission rules, please include the attached Ex Parte Letter of

James H. Cawley, Chainnan of the Pennsylvania Public Utility Conimission, in the

corresponding Docket numbers of the above-referenced proceedings.

Sincerely Yours,

Joseph K. Witmer, Esq., Assistant Counsel
Pennsylvania Public Utility Commission

Enclosure
cc: Best Copy & Printing (via E-Mail)
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PENNSYLV.o:~F.A; fitit:tI.Heu'l'iL'1\!\- COMMISSION
COMMONWEALTH OF PENNSYL.VANIA

HARRISBURG, PENNSYLVANIA'

JAM~S H. e",wr.J!N
CHAIRMAN October 24) 2008

Marlene H. Dortch
Secretary
Federal Communications Commission
44S'12tb Street SW
Washington, DC 20554

RE: Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92;
Univez:sal Service Contribution Methodology, we Docket No. 06-122; In the Matter of
High Cost Universal Service Support Methodology, we Docket No. 05-337; In the
Matter ofFederal-State Joint Board on Universal Service) CC Docket No. 96-45.

EX PARTE SUBMISSION

VIA ELECTRONIC FILING

Dear Secretary Dortch:

I feel compelled to comtnunicate to you a number ofserious concerns that involve
contemplated Federal Communications COll'm'Aission actions on various subjects relating to
intercarrier comp,ensatioR refann that potentially will take place on or about November 4, 2008.
According~ to '\I!aPou~-pressit'erports 'lUld a fluny ofexparte filipgs, these FCC actions have the
poteatial teJ~[ef\tl:y'hinder the ~bi1jty ofthe states to regulate and oversee intrastate carrier acoess
rates and mttastate retail rates, as well as the·operation Gfintrastate universal service funds
(USPs), an:G,broaiband deplo;wnent. The FCC should separately address the mandate from the
U.S. Court df Ap:PFals Jor 1;heiDistrict ofColumbia Circuit in the Core case~ and issue a new
camprehensive pmposed tuleinaking on the wider range ofintercamer compensation refonn.1

As Chaim~an ofthe Pennsylvania Public Utility Commission, ram gravely concerned
about the patentiail FCC dejure or defacto federal p!-"eemption ofintrastate rate making authority
that involves carrier access charges. As the Pa. PUC has repeatedly and formally commented to
the FCC. such fed:eral preemption is legaJ:ly impermissible, an~nt is certain to cause hannful rate
effects in Penns:y.lvanja, We have undertaken considerable intrastate carrier access charge
refon:ns in P~nnsylva:niawith parallel increases in basic local exchange rates for both major and
rural inc.umbent local exohange carriers (ILECs). During the 1997-2005 time frame the Pa. PUC

- \

1Inre Core COinmun;cations, Ina.• ~o. 07-1446 (D.C. Cir. July 8. 2008).
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cumulatively reduced intrastate carrier access rates by approximately $795.39 million.2 We have
also instituted a Pennsylvania-specific USF that has been in operation sinoe 2001-2002. The
local exchange rates for certain ofthe rural ILECs operating in Pennsylvania are at or
approaching a state~speci:fic benchmark of$18 per month (this figure is exclusive ofapplicable
federal subscriber line charges or SLCs) 911 fees~ telecommunications relay service or TRS fees,
etc,). In Pennsylvania the total intrastate aocess rate refonns and Pa. USF outlays amount to no
less than one billion dollars during the 1997-2005 time period alone.3 Pennsylvania is also a net
contributor state to the federal USF. Pennsylvania's annual net contribution to the federal USF
exceeds $130 million.4 Most ofthe major and rural ILECs in Pennsylvania operate under a price
cap regime ofregulation and have undertaken broadband deployment commitments that are
mandated by state law. See genetally 66 Pa. e.s. § 3011 et seq.

The exercise ofthe Pa. PUC's jurisdiction over regulated telecommtmications utilities is
based both on Pennsylvania and federal law. Legally impennissible dejute or de facto federal
preemption ofthe Pa. PUC~s ability to manage. further intrastate carrier access charge reforms
within Pennsylvania will lead to undesirable results for the end-user consumers ofregulated
telecommunications services. The Pa. PUC is obliged by Pennsylvania statute to make further
intrastate carrier access charge reductions only on a "revenue-neutral basis," 66 Pa. e.s. §
3017(a). Federal preemption ofintrastate carrier access rate making authority will create
regulatory.uncertainty, may have almost automatic and negative impacts for basic local exchange
service rates, and - on top ofthe contemplated substantial increases in the federal SLes - can
have adverse effects on the availability ofuniversal telephone service) especially for end~user

consumers: in the lower income braoket.g.

This situation will be further aggravated ifthe FCC were to proceed with preemption and
the impos~tion "fintrastate lhterim carrier access rates. Since this action will have interlinked
effects wi,tA local exchange rates in Pennsylvania, the Pa. PUC will be left with the unfunded
federal m~date to literally litDscrramble, a co~:plex regt,llatory "omelet" if and when such interim
'rates maybe modifi~ e.g., :after a successful 'court appeal. Further and significant regulatory
unceItain1¥ wiH ensue since ,there will u,ot b~ 'a clear premise on whether Pennsylvania or federal
law will geiVer.t1 ,the imposition ofthese interim rates a~d their subsequent modification.

The~e,matters should Dot be delib.erated and deoided by the FCC on the basis of
stre~~'*pq'Np subtnissi@ns. I am a,ware ofthemandate from the United States Court of
Appenas f~ the District of'Coiumbia Circuit in the Core case that obliges the FCC to act by
No",~bet;$) 2€l.0.8 on issues:~elatfug to intercarrier. compensation for infonnation service
provi!iet ~'ffic ..The FCC c~ act in response to the Court's mandate while proceeding to
resolve th(: broader range ofissues on interoatrier compensation in a more deliberate and
transparenJ faShion through a new notice ofproposed rulemaking. This will provide adequate

2 In re Developing a Unified Intera~rrier COtnpf2715(1tiQn Regime, Docket No. CC 01-02, Missoula Intercamer
Compwatf.o11jRe!onn Plan, FCC DA 06-150, The Comments of theP~ylvania Public Utility Connnission,
E>clrlbjt 2. .
3U,~~~m~~ .
4;1n 1141/jgbfbst Univ8t$al Service St!pporl, Dool!:et No, WC 05-337, Federal-Bt(1te JointBoard 011 Univer$al
Service;'CC lJj)ocket No. 96.45, The Comments of Ihe Pennsylvania Public Utility Commission.
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opportunity for all interested parties to provide well reasoned and documented COmments. I
~tand ready to answer any questions that you may have in this matter.

Sincerely,

cc~ Chainnan Kevin J. Martin, FCC, via electronicmail
Commissioner Miohael 1. Copps, FCC, via electronic mail
Commissioner Jonathan S. Adelstein, FCC, via electronic mail
Commissioner Deborah Taylor Tate, FCC, via,electronic mail
Conunissioner Robert M. McDowell, FCC, via electronic mail


