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December 5, 2008 

 
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street SW 
Washington DC 20554 
 
Re:  MB Docket Nos. 07-198, 07-172
   
Dear Ms. Dortch: 
 
On December 4, 2008, Jane E. Mago and the undersigned of the National Association 
of Broadcasters (NAB) participated in separate meetings with Rick Chessen of the 
Office of Commissioner Copps and Amy Blankenship of the Office of Commissioner 
Tate.  At the meetings, we urged the Commission to reject proposals calling for 
improper governmental intrusion in the free market retransmission consent process 
created by Congress.  As we explained, such proposals are not grounded in facts 
presented in the record or the statutory and regulatory regime governing 
retransmission consent.  
 
We reiterated NAB’s objection to claims that broadcasters engage in “tying.”  As 
previously explained, broadcasters do not coerce multichannel video programming 
distributors (MVPDs) to take “bundles” of affiliated programming and broadcast 
stations on a “take-it-or-leave-it” basis.1  Some broadcasters offer to negotiate for 
carriage of additional programming as part of retransmission consent but they do not 
engage in unreasonable or illegal “tying.”  It is standard industry practice for 
broadcasters with affiliated programming channels to offer to negotiate retransmission 
consent for the broadcast station separately.   
We also noted that in 1992, Congress specifically granted broadcast stations the right 
to control whether their signals may be retransmitted, and to negotiate the terms of 
such carriage through private agreements.2  The legislative history of Section 325  
                                                 
1 See Reply Comments of the National Association of Broadcasters in MB Docket No. 
07-198 at 5-10 (filed Feb. 12, 2008) (”NAB Reply Comments”).   
2 47 U.S.C. § 325(b). Section 325 of the Communications Act of 1934, as amended 
(the “Act”) unequivocally states that no MVPD “shall retransmit the signal of a 
broadcasting station” except “with the express authority of the originating station.” 47 
U.S.C. § 325(b)(1)(A). 
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demonstrates that Congress intended to create a “marketplace for the disposition of 
the rights to retransmit broadcast signals” and did not intend to “dictate the outcome of 
ensuing marketplace negotiations.”3  Given Section 325’s clear language and 
legislative history, the Commission has consistently and correctly concluded that 
“Congress did not intend that the Commission should intrude in the negotiation of 
retransmission consent.”4 Instead, as the Commission has recognized, Congress 
chose to allow the terms and conditions of carriage to be negotiated by broadcasters 
and MVPDs, subject only to a mutual obligation to negotiate in good faith.  Indeed, the 
Commission has expressly determined that bargaining with MVPDs for carriage of 
affiliated programming, or for “channel positioning or tier placement rights,” is 
presumptively consistent with the good faith negotiation requirement.5   
 
If the Commission were to “intrude in the negotiation of retransmission consent”6 by 
forbidding broadcasters from ever negotiating for in-kind compensation such as the 
carriage of additional programming, placement of programming on particular channels 
or within certain packages, or compensation that is connected to such commonplace 
market factors as the number of viewers who will be able to access the content, the 
Commission would directly contravene its previous decisions and Congressional 
intent, as expressed in both the statutory language and legislative history of Section 
325. Commenters urging the Commission to interfere in arms length negotiations are 
seeking relief that the Commission plainly does not have the authority to grant.  
 
Finally, we noted that any findings by the Commission that broadcasters wield market 
power vis-à-vis cable operators would be unfounded and directly contrary to the 
                                                 
3 S. Rep. No. 92, 102d Cong., 1st Sess. 1 (1991) at 36.  Carriage of additional 
programming was one of the very types of compensation Congress expressly 
envisioned when it adopted Section 325. Id. at 35-36. 
4 Implementation of the Satellite Home Viewer Improvement Act of 1999; 
Retransmission Consent Issues:  Good Faith Negotiation and Exclusivity, 15 FCC Rcd 
5445, 5450 (2000) (“Good Faith Order”).  Accord Implementation of the Cable 
Television Consumer Protection and Competition Act of 1992, 8 FCC Rcd 2965, 3006 
(1993). 
5 Good Faith Order, 15 FCC Rcd at 5469-70; Implementation of Section 207 of the 
Satellite Home Viewer Extension and Reauthorization Act of 2004; Reciprocal 
Bargaining Obligation, 20 FCC Rcd 10339, 10341-44 (2005).  See also Carriage of 
Digital Television Broadcast Signals, 16 FCC Rcd 2598, 2613 (2001) (a proposal for 
carriage of a broadcast signal conditioned on carriage of any other broadcaster-owned 
programming stream is presumptively consistent with the good faith negotiation 
requirement). 
6 Good Faith Order, 15 FCC Rcd at 5450. 
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Commission’s own recent determinations.  Thus, inaccurate and unsupported 
allegations about broadcasters’ supposed market power in retransmission 
negotiations cannot provide a basis for government intervention into the marketplace.  
The Commission itself very recently recognized cable’s continued dominance over 
television broadcasters, explaining that, because the cable industry “by far remains 
the dominant player in the MVPD market,”7 cable operators still have market power 
that provides them the incentive and ability to “silence the voice of competing 
speakers with a mere flick of the switch”8 and an ever-increasing incentive to “drop 
local broadcasters in favor of other programmers less likely to compete with them for 
audience and advertisers.”9  To the extent that marketplace changes have altered “the 
competitive balance between broadcast and cable” in recent years, the Commission 
recently concluded that the “shift” has been in favor of cable.10

 
Finally, we discussed the status of the Commission’s action on its proposal to permit 
AM station operations on FM translators.  
 
Please direct any questions to the undersigned.  
 
Respectfully submitted, 
 

 
 
Erin L. Dozier 
Associate General Counsel 
Legal and Regulatory Affairs 
 
cc:  Rick Chessen 
 Amy Blankenship  

                                                 
7 Carriage of Digital Television Broadcast Signals, Third Report and Order, 22 FCC 
Rcd 21064 ¶ 49 (2007). 
8 Id. at ¶ 50 (citing Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180, 197 
(1997) (internal quotes and citations omitted)).   
9 Id. at ¶ 51. 
10 Id. ¶ 49 (“[a]s cable capacity and the number of cable programming networks have 
grown, the fragmentation of the market for video programming has accelerated, further 
weakening broadcast stations”); NAB Reply Comments at 19-23. 
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