Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In re Applications of
ATLANTIS HOLDINGS LLC, Transferor,

and WT Docket No. 08-95
CELLCO PARTNERSHIP D/B/A
VERIZON WIRELESS, Transferee

for Consent to the Transfer of Control of
Commission Licenses and Authorizations
Pursuant to Sections 214 and 310(d) of the

Communications Act

METROPCS COMMUNICATIONS, INC. AND NTELOS INC.
PETITION FOR LIMITED RECONSIDERATION

Mark A. Stachiw Jean L. Kiddoo
Executive Vice President, General Counsel & Eliot J. Greenwald
Secretary Patrick J. Whittle
METROPCS COMMUNICATIONS, INC. BINGHAM MCCUTCHEN LLP
2250 Lakeside Boulevard 2020 K Street, N.W.
Richardson, TX 75082 Washington, DC 20006-1806
Tel: (214) 570-5800 Tel: (202) 373-6034
Fax: (866) 685-9618 Fax: (202) 373-6001
Email: mstachiw@metropcs.com Email: jean.kiddoo@bingham.com
Email: eliot.greenwald@bingham.com
Mary McDermott Email: patrick.whittle@bingham.com
Senior Vice President, Legal & Regulatory
Affairs Counsel for MetroPCS Communications, Inc.
NTELOS HOLDINGS CORP. and NTELOS Inc.
P. O. Box 1990

Waynesboro, VA 22980

Tel: (540) 946-8677

Fax: (540) 946-3595

Email: mcdermottm@ntelos.com

Dated: December 10, 2008

A/72776515.2



TABLE OF CONTENTS

Page

SUMMARY ...ttt ettt e sa e sa s s s st e se e st st e e e st et et b e e e st s asenennrens ii
L Introduetion Bnid BackgPOUNM : o s sinsssmassmasmisss issssmsossisissisiiommssisisise aakisasasniiss 2
1L By Taking Alltel Out of the Market, the Merger Results in the Unfair Loss of a

Critical Upstream Supply Input Which Can Only be Remedied by Additional

L0170 11 13 1 RS P S O 7
III. A Seven-Year Obligation on the Part of Verizon to Honor the Alltel Roaming

Agreements is Required to Remedy the Competitive Harms Caused by the

T YBIESABRION v sxwansaanvitensirn sxmians 5045 5oV 43 £0088. 4045568 65k o s s dmnsasnmnannsessnsumsasss SN ISR LA RO RRAR SRS 14
IV.  On Reconsideration, the Commission Must Require the Merged Entity to Offer

Data Roaming to the Extent and on the Same Terms and Conditions as Existing

Alltel Contracts Offered to Third Parties in Order to Prevent Clear and Present

Barin 16! COPEEIIION uswsnssncessn ssmsnsovasssmoss sussdviss kbosanamass sas 50z ssas ans kbR A5 4 NSRS S RA AR 18
V. The Additional Roaming Conditions Requested by Petitioners are an Appropriate

and Targeted Method to Address the Competitive Harms that Will Result from the

iy U 22
VI CONCIUSION 1ttt ettt es sttt st b s s s ere s s e esn et e s s e b e snebesanenees 25

A/72776515.2



SUMMARY

MetroPCS Communications, Inc. (“MetroPCS”) and NTELOS Inc. (“NTELOS” and
together with MetroPCS, “Petitioners”) seek partial reconsideration of the Commission’s
November 10, 2008 Merger Order approving the merger of Cellco Partnership d/b/a Verizon
Wireless (“Verizon™), Atlantis Holdings LLC, and ALLTEL Corporation (“Alltel”’) with certain
conditions. Petitioners submit that the conditions set forth in the Merger Order are insufficient
to mitigate the anti-competitive harms that will result from the Transaction. Petitioners therefore
respectfully request that the Commission modify the Merger Order in two additional narrowly-
tailored merger-specific respects:

(1)  Extend the time period when Verizon must honor existing Alltel roaming
agreements with each regional, small and/or rural carrier throughout the combined
service area from four to the longer of seven years or the term of either agreement
that a party may have with Verizon or Alltel.

Alltel’s presence in the marketplace has had a significant effect on maintaining
reasonable roaming rates and conditions for CDMA carriers, primarily due to Alltel’s significant
coverage of large parts of the country as well as Alltel’s market driven incentives to engage in
favorable reciprocal roaming agreements with small, rural and regional carriers to cover roaming
by its own customers outside of its service area. This has not been the case with Verizon, whose
roaming rates are significantly higher (and narrower in terms of the service they cover) than
Alltel’s, and any incentives Verizon may now have will vanish with the consummation of the
Transaction. Because of the virtual nationwide coverage of Verizon resulting from the
Transaction, Verizon will now have even less incentive to offer reasonable roaming rates and
conditions to other carriers. Since it will have virtually ubiquitous nationwide coverage,
Verizon’s incentive is instead to deny roaming altogether or offer roaming at excessive rates so
as to impede the ability of small, regional and rural carriers to offer nationwide service through
roaming agreements, thereby eliminating their ability to compete with Verizon for customers
who seek nationwide roaming plans. This competitive harm is a direct result of the Transaction.

The four-year extension of existing Alltel roaming agreements agreed to by Verizon as a
condition of the merger is simply not sufficient to protect competitive carriers, and competition
itself, from the anti-competitive effects of the merger. Certainly, the remedy of extending the
more competitive Alltel agreements is important to preserving the competition that it offered in
the roaming market, but an extension is only delaying the competitive harm unless the time
period extends until some other event occurs that will eliminate entirely the need for the remedy.
Otherwise, the condition is merely a “bridge to nowhere” and merely postpones the time when
Verizon can assert its additional market power to harm its competitors.

Fortunately, new technology is on the horizon that will mitigate the harms of the
Transaction by enabling CDMA carriers such as MetroPCS and NTELOS to roam on what are
now incompatible networks. The result will be the re-injection of competitive alternatives to
replace Alltel. However, that technology, Long Term Evolution (“LTE”), will not be sufficiently
deployed within the four years that Verizon has agreed to continue the Alltel agreements.
Verizon, AT&T, T-Mobile and other carriers do not expect to commence the rollout of LTE for
at least two years. Given the experience of 3G roll-outs, which have already taken upwards of
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five years, and are still not complete, it would be unreasonable to expect LTE to be rolled out
nationwide by all of the carriers in under five years from the time that they commence the
deployment of LTE. Since substantial LTE rollout is not reasonably foreseeable prior to seven
years from now, a minimum seven-year period to honor the Alltel roaming agreements is clearly
the minimum needed in order to prevent the competitive harm that will otherwise be incurred as
a result of the Transaction.

) For seven years from the date the Transaction closes, require that Verizon offer
automatic roaming for data (including non-interconnected) services and features,
including services that have been classified as information services, to the extent,
and on the same terms and conditions, that Verizon/Alltel offers such services and
features to any carrier.

Approval of the Transaction should also be clearly conditioned upon a requirement that
the merged entity offer data roaming to the extent and on the terms of existing Alltel contracts,
even if a carrier did not have this service as part of its roaming agreement. The record shows
that, unlike Verizon, Alltel has offered automatic data roaming available to other carriers. For
example, NTELOS’ agreement with Alltel includes 1XxXRTT/EVDO automatic data roaming. It
clearly would be discriminatory and would harm competition for Verizon to deny automatic data
roaming to other carriers during the term of those contracts, as extended by the Merger Order.
There is no reason to believe that, absent the Transaction, Alltel would have refused data
roaming if requested by such other carriers — indeed, MetroPCS was offered data roaming by
Alltel but did not have the immediate capability to take advantage of that service at the time of
its agreement, but now can and would take advantage of such a service..

Therefore, the Commission must require Verizon to offer data roaming to the extent and
on the terms of existing Alltel contracts offered to third parties in order to prevent such harm to
competition. Because Alltel had been offering data roaming, and Verizon currently refuses to
offer data roaming, the merger will result in a denial of data roaming to carriers who, absent the
Transaction, would have had data roaming available from Alltel. Otherwise, the Transaction
will result in a game of regulatory “musical chairs” where only those carriers who have data
roaming will have it in the future. This requested condition is narrowly-tailored and merger-
specific to address the competitive harm resulting from the merger and merely preserves
competition for data services as it already exists today and would continue to exist but for the
merger.

iii
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FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554
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ATLANTIS HOLDINGS LLC, Transferor,

and WT Docket No. 08-95

CELLCO PARTNERSHIP D/B/A
VERIZON WIRELESS, Transferee

for Consent to the Transfer of Control of
Commission Licenses and Authorizations
Pursuant to Sections 214 and 310(d) of the
Communications Act )
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METROPCS COMMUNICATIONS, INC. AND NTELOS INC.
PETITION FOR LIMITED RECONSIDERATION

MetroPCS Communications, Inc. (“MetroPCS”) and NTELOS Inc. (“NTELOS” and,
together with MetroPCS, “Petitioncr:-‘.”),l by their undersigned counsel and pursuant to Section
1.106 of the Commission’s rules, hereby submits their petition for limited reconsideration of the
Commission’s November 10, 2008, Memorandum Opinion and Order and Declaratory Ruling
granting the captioned application of Cellco Partnership d/b/a Verizon Wireless (“Verizon”),
Atlantis Holdings LLC (“Atlantis”) and ALLTEL Corporation (“Alltel””) (Verizon, Atlantis and
Alltel, collectively, the “Applicants™) for the transfer of control of Alltel and its subsidiaries to

Verizon (the “Transaction”).? MetroPCS and NTELOS respectfully show the following:

. For purposes of this Petition, the term “MetroPCS” refers to MetroPCS Communications, Inc. and
all of its Commission-licensed subsidiaries and “NTELOS” refers to NTELOS Inc. and its Commissioned-licensed
subsidiaries.

2 Applications of Cellco Partnership d/b/a Verizon Wireless and Atlantis Holdings LLC, WT Docket
No. 08-95, Memorandum Opinion and Order and Declaratory Ruling, FCC 08-258, released November 10, 2008
(“Merger Order™).
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L. Introduction and Background

In its Merger Order, the Commission granted a series of applications filed by Applicants
for Commission consent to the transfer of control to Verizon of licenses, authorizations, and
spectrum manager and de facto transfer leasing arrangements held by Alltel and its subsidiaries.
Because of the anticompetitive harms resulting from the Transaction, various parties, including
MetroPCS and NTELOS, sought a number of narrowly-crafted conditions on the grant of consent
for the purpose of mitigating the anti-competitive harms resulting from the Transaction. Although
a number of different conditions were proposed, most centered on the anti-competitive effects that
the Transaction would have on the automatic roaming market

In particular, MetroPCS and NTELOS, filed a timely joint Petition to Condition Consent
or Deny Applications on August 11, 2008 (“Joint Petition”) and a joint Reply to Joint Opposition
to Petitions to Deny and Comments on August 26, 2008 (“Joint Reply”) demonstrating the anti-
competitive harms resulting from the Transaction, and proposing certain narrowly-tailored and
merger-specific conditions to alleviate those anti-competitive harms. Specifically, MetroPCS and
NTELOS requested that the Commission condition its consent for the Transaction on certain
specific obligations with respect to automatic roaming and the divestitures of licenses.
Subsequently, MetroPCS and NTELOS, in cooperation with a broad cross-section of regional,
small and/or rural wireless carriers and their trade groups who would be adversely affected by the
removal of Alltel as a supplier of automatic roaming services,? advocated a consensus proposal
that set forth even narrower merger-specific conditions that, if adopted, would have enabled the

Commission to conclude that the merger would serve the public interest:

g The group of carriers and trade groups that created the consensus proposal included MetroPCS,

NTELOS, Leap Wireless International, Inc. (‘LEAP”), the Rural Telecommunications Group, Inc. (‘RTG”), and the
Rural Cellular Association (“RCA”) (together the “Industry Consensus Group”). See Ex Parte Letter submitted on
behalf of the Industry Consensus Group on October 28, 2008 (“Industry Consensus Group Ex Parte Letter”).

2
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e Extend the proposed duration of the extension of the Alltel and Verizon agreements
beyond the four years offered by Verizon to the longer of seven years (based on
LTE timing) or the term of any existing agreement between the parties.*

e Confirm that the Verizon Wireless roaming commitments apply to all non-national
carriers (i.e., all carriers other than AT&T, Sprint Nextel and T-Mobile).

e Confirm that once one of the two roaming agreements (Alltel or Verizon Wireless)
is selected (“Selected Agreement”), it applies to all roaming traffic of the
requesting carrier throughout all of the combined company’s service area, and not
just to roaming traffic in the areas where Alltel and Verizon Wireless had
overlapping service.

e Confirm that “reasonableness and nondiscrimination” obligations will continue to
apply to any Selected Agreements; in other words, a carrier will not be barred from
claiming that a Selected Agreement is unreasonable or discriminatory.

e Confirm that any Selected Agreement shall be treated under Sections 201 and 202
as a voluntary agreement of the combined company.

e Permit carriers to expand their Alltel or Verizon agreement to services not covered
by those agreements but that Alltel or Verizon has made available to other carriers.

e Require that Alltel’s GSM networks will be supported for seven years at the same
technical and operational standards as Verizon maintains other network facilities
and services in the same market.

e Provide that any dispute arising under these roaming conditions be resolved by
baseball style arbitration under the auspices of the FCC, patterned after the
Newscorp/DIRECTV merger conditions, General Motors Corp. and Hughes Elecs.
Corp. for Authority to Transfer Control, Memorandum Opinion and Order, 19 FCC
Rcd 473, at Appendix F (2003).

Notably, many of the requested obligations sought to fully articulate the precise
nature and scope of roaming conditions already agreed to by Verizon. For example, Verizon had

offered in a series of filings to make certain roaming concessions to “each regional, small and/or

4 Verizon initially offered to extend the agreements for two years, and following the submission of

comments from multiple parties demonstrating that two years would be wholly insufficient to protect competition,
increased that offer to four years. See Letter from John T. Scott, I1I, Vice President & Deputy General Counsel
Regulatory Law, Verizon Wireless to Marlene H. Dortch, Secretary, Federal Communications Commission,
November 3, 2008 (“Verizon November 3 Ex Parte”).

3
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regional carrier.” The Industry Consensus Petitioners sought to clarify that this phrase

encompasses all carriers other than AT&T, Sprint Nextel, and T-Mobile.

MetroPCS and NTELOS are appreciative of and applaud the Commission’s efforts to

address certain of the anti-competitive harms caused by the Transaction. Although Verizon

volunteered certain obligations which the Commission accepted, the Merger Order did not

provide the complete relief requested by the Industry Consensus Petitioners and required by the

public interest.

Specifically, the Commission did not go far enough when it granted its consent

to the Transaction subject only to the following conditions that were voluntarily agreed to by

Verizon:

Honoring existing Alltel roaming agreements with each regional, small and/or rural
carrier for a period of at least four years;

Affording each regional, small and/or rural carrier that has roaming agreements
with both Alltel and Verizon the option of selecting either agreement to govern all
roaming traffic between the carrier and Verizon; and

Affirming that when a CMRS carrier receives a reasonable request for roaming,
pursuant to Sections 201 and 202 of the Communications Act of 1934, as amended
(the “Act), 47 C.F.R. §§ 201 and 202, the carrier is required to provide roaming on
reasonable and non-discriminatory terms and conditions, and that if a requesting
carrier believes that particular acts or practices relating to roaming are unjust or
unreasonable, the carrier may file a com?laint with the Commission pursuant to
Section 208 of the Act, 47 C.F.R. § 208.*

For the reasons set forth below, MetroPCS and NTELOS submit that the conditions

volunteered by Verizon and imposed by the Commission are insufficient to mitigate all of the

significant competitive harms relating to the provision of automatic roaming service that are likely

to result from the Transaction. Commissioner Copps summed up the true state of affairs in his

partial dissent as follows:

5

Merger Order at Y| 178; see also Merger Order, Statement of Commissioner Robert M. McDowell

Approving in Part, Concurring in Part, wherein Commissioner McDowell acknowledges that the roaming conditions
adopted in the Merger Order are merger-specific. Of course, the last bulleted item is not a “condition” at all, but is a
mere restatement of Verizon’s pre-existing statutory duty and was not volunteered by Verizon.

AST2776515.2
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Today’s merger is also seriously bad news for smaller carriers who rely on
roaming — and their customers. The reason is that the new, merged network
will be the only game in town when it comes to roaming in many regions of
the country. Smaller carriers that rely on roaming contracts to provide
nationwide service will see a critical partner eliminated in rural areas. This
development may even put some smaller carriers out of business — thus
further consolidating the wireless marketplace. The creation of an ever
more dominant carrier will also have ripple effects in many other parts of
the wireless marketplace — tipping the balance even more towards the
network operator when it comes to dealing with handset manufacturers,
content providers, application designers and the many other companies that
will be forced to ask for “permission to innovate.”

Similarly, Commissioner Adelstein concluded in his partial dissent that the conditions adopted in
the Merger Order would be insufficient to keep the merger from seriously harming competition:

I am very concerned that the merger of these two entities will reduce
competition in the wireless marketplace. I can not fully support this merger
in the absence of reasonable conditions. Competition is essential to keeping
consumer costs down and driving innovation. I am particularly concerned
that a decrease in competition in this instance may have a dramatic effect
on the roaming market, and hence on consumers of competing, and smaller,
wireless service operators. With the loss of the largest regional CDMA
carrier resulting from this transaction, and with only two available CDMA
carriers nationwide, there is a real concern that smaller carriers may be
unable to negotiate reasonable and nondiscriminatory roaming terms with
national carriers. Not only does this threaten consistency in service across
the country, with fewer carriers in each market, but roaming rates can easily
rise and the costs may ultimately be passed on to consumers. This will
undercut the remaining competitive carriers, potentially resulting in reduced
competition in the local and national retail market. I would have preferred
that the majority adopt transaction specific, pro-competitive conditions to
address these very legitimate and specific competitive harms.”

The statements of Commissioners Copps and Adelstein accurately describe the inadequacy of the

automatic roaming conditions found in the Merger Order.

& Merger Order, Statement of Commissioner Michael J. Copps Concurring in Part, Dissenting in Part

(“Copps Statement’).

1 Merger Order, Statement of Commissioner Jonathan S. Adelstein Concurring in Part, Dissenting in
Part (“Adelstein Statement™).

5
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The imposed conditions plainly do not go far enough in two distinct areas. First, although
crafted to get the industry through the evolution to a new air interface standard which many
believe will be Long Term Evolution (“LTE”) that would allow for additional competition, the
current conditions do not take into account that such transition will most likely take longer than
four years to occur and the condition is therefore a “bridge to nowhere.” Second, the conditions
do not deal with the possibility that Verizon/Alltel may be offering services to certain carriers and
not others — specifically EVDO roaming, and nothing in the Merger Order necessarily requires
Verizon to do so. As a result, Petitioners request that the Commission reconsider its grant of
consent to the transfer of control and modify the conditions as follows:

e Extend the time period when Verizon must honor existing Alltel roaming
agreements with each regional, small and/or rural carrier throughout the combined

service area from four to the longer of seven years or the term of either agreement
that a party may have with Verizon or Alltel; and

e For seven years from the date the Transaction closes, require that Verizon offer
automatic roaming for data (including non-interconnected) services and features,
including services that have been classified as information services, to the extent,

and on the same terms and conditions, that Verizon/Alltel offers such services and
features to any carrier.

As explained below, the Transaction will uniquely and seriously harm competition, and the
conditions required by the Merger Order do not go far enough to remedy those harms. First, the
current conditions simply will not be in place for long enough to lead to a competitive market for
automatic roaming.? Second, the conditions may not include services which may be included in
some, but not all, agreements and, unless expanded as set forth herein, will merely freeze in place
inequities that would have been remedied over time if Alltel had remained in the market. The

additional conditions requested by Petitioners herein are narrowly tailored and merger-specific so

8 Further, the condition does not take into account that either Verizon or Alltel may have a longer term than
the other for their respective existing agreements. The proposed condition should allow a carrier to get the longer
term of the two agreements, even if the carrier chooses to adopt the other agreement,

6
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as to mitigate the specific harms caused by the fact that, as a result of the Transaction, Verizon is
“taking out” Alltel as a CDMA roaming partner in the market. MetroPCS, NTELOS, and other
CDMA carriers will, absent the additional conditions requested herein, lose their ability to
effectively compete in a fair marketplace, resulting in market failure and substantially reduced
competition and competitive choice in a number of markets.

Further, the brief extension of the condition period from four to seven years for all
conditions is just long enough for a robust competitive market to substantially deploy automatic
roaming based on LTE. The proposed additional conditions are merger-specific and are narrowly
tailored to address only the specific harm caused by the Transaction. They do not single out
Applicants for any unfair regulatory treatment. Further, as demonstrated in greater detail below,
the requested additional conditions are essential to prevent market failure and preserve the
wireless competitive marketplace after the Transaction closes. Petitioners urge the Commission to
adopt these changes and additional conditions, and the public interest demands it.

IL By Taking Alltel Out of the Market, the Merger Results in the Unfair Loss of a

Critical Upstream Supply Input Which Can Only be Remedied by Additional
Conditions.

In the Merger Order, the Commission stated:

With regard to any additional roaming concerns raised in the record or in
the ex parte letter filed by MetroPCS and other commenters, . . . we find
that the package of divestitures on which we are conditioning our approval
of this transaction, along with the roaming conditions described above, [is]
sufficient to prevent the significant competitive harm that this transaction
would likely cause in certain geographic markets. Based on this finding
that the divestitures, as well as Verizon Wireless’ roaming related
commitments, will protect competition at the retail level in those
geographic markets, we conclude that this transaction will not alter
competitive market conditions to harm consumers of mobile
telephony/broadband services. . . . Accordingly, we decline to condition our

Al72776515.2



approval of the transaction on any additional special requirements relating
to roaming rates or arrangements. . . 2

However, as discussed in the Joint Petition and the Joint Reply, the Transaction will eliminate an
important source for a vital input to the local retail services market. Alltel — unlike Verizon — has
offered competitive terms and rates for voice and data automatic roaming services and has offered
roaming in places, and for services, in which Verizon has refused roaming (or sought to impose
draconian concessions in exchange). As a result, Alltel’s presence in the market has provided
critical competition for this important input, as well as a competitive yardstick against which to
measure the reasonableness of Verizon’s rates.’? The closing of the Transaction will eliminate the
important balance provided by Alltel.

Roaming service is a critical supply input needed by all regional and local carriers in order
to offer competitive local retail service in their respective markets — and in the long run to
preserve their viability as a competitive force. Because small, rural and regional carriers compete
with the nationwide carriers, when a prospective customer is in the market to subscribe for local
retail service, the customer considers not only the rates for local service, but the rates that the
customer must pay when traveling to other areas. Since Verizon and others have national bundled
rate plans for voice and data services, local competitors must offer similar national roaming plans
for voice and data services in order to be competitive.

Simply put, if small, rural and regional carriers, such as MetroPCS or NTELOS, cannot
offer competitive rates for voice and data roaming, their local retail service packages will not be

competitive to a significant segment of the market. As a result, not only will the non-national

2 Merger Order at 179 (footnotes omitted).

- As discussed herein, the complementary nature of Alltel’s footprint as a regional carrier means that

its elimination will cause competitive harm that is disproportionately greater than might be expected from a mere
consideration of Alltel’s size or retail market share.

8
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carriers have difficulty signing up new customers, over time they may also lose existing customers
to nationwide carriers offering better roaming rates. In other words, losing Alltel as an upstream
supplier of a critical supply input will result in market failure because it will harm the ability of
small, rural and regional carriers, such as MetroPCS and NTELOS, to compete effectively in
certain segments of the local retail marketplace. These carriers will be marginalized as a
competitive force in the larger retail market, and any meaningful measure of market concentration
would ultimately show a retail market dominated by national competitors with small, rural
regional, and specialized players shoved to the edges.l—'

The above analysis is not merely a hypothetical academic exercise. It is very real, as
shown by facts attested to by Verizon’s and Alltel’s own expert witnesses. In the Reply
Declaration of Dennis Carlton, Allan Shampine and Hal Sider (“Reply Declaration”) submitted by
Verizon and Alltel,'? their witnesses unequivocally state that “roaming prices per minute have
fallen from roughly $0.80 per minute in 1995 to roughly $0.05 per minute in 2007.”2 Although
MetroPCS and NTELOS are unable to reveal the specific roaming rates that they are paying to
Verizon because of non-disclosure provisions in their agreements with Verizon, they can state that
the rates they are charged by Verizon are significant multiples of $0.05 per minute — and are also
much higher than the (also confidential) rates MetroPCS and NTELOS pay to Alltel. Further,
once the four-year period expires, the Commission should expect that Verizon will once again
exert its near-monopoly power to drive up competitors’ costs. This is a particular risk in the
absence of the migration by the four national carriers to a new air interface, such as LTE, that

would allow small, rural and regional carriers to purchase roaming from all national carriers — not

H Calculated against this ultimate state of affairs rather than on a static basis, the HHI index would be

far higher than it would be in a competitive marketplace.

B Joint Opposition, at Attachment 1.

L Joint Opposition at 29, § 59; see also id. at 30, Figure 1.

9
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Jjust CDMA carriers. Moreover, the record reflects that Alltel has been willing to offer data
roaming services to other carriers — something that Verizon has steadfastly refused to do and,
absent the requested condition, will continue to refuse to do.

If the rates Petitioners are paying are typical of Verizon’s roaming rates (and if they are
not, then Verizon is engaged in unlawful discrimination), then, absent any real competition, it is
clear that Verizon’s rates will balloon upward in four years, resulting in competitive harm at the
downstream level for retail wireless services. But the analysis does not stop there. Applicants’
witnesses also stated in their Reply Declaration that Verizon and Alltel had been net purchasers of
roaming minutes, and that post-transaction Verizon will be a net seller of roaming minutes. This
change from net purchasers to net seller will be a direct result of the Transaction, and will
eliminate any remaining incentive for Verizon to lower its roaming rates or to offer data roaming
to other carriers.

Even that is not all. The Reply Declaration also stated that “roaming accounts for a
declining share of all wireless minutes and revenues.”* Specifically, the roaming share of total
revenues for all U.S. carriers has dropped from approximately 13-14% in 1995 to approximately
3% in 2007. Petitioners expect this trend to continue. This means that Verizon will have no
incentive to compete for roaming revenues as soon as the consummation of the Transaction, let
alone after four years. Rather, its much stronger incentive will be to keep roaming rates high,
thereby depriving small, rural and regional carriers of the critical supply input needed to compete
effectively at the local retail level, in the end smothering competitors and capturing their retail

subscribers for itself.>

# Joint Opposition at 30,  60.

L On the other hand, if the rates that Petitioners are paying Verizon for roaming are not typical of

Verizon’s roaming rates, and Verizon’s typical roaming ra]t% approximates the typical industry roaming rate of $0.05

A/72776515.2



The roaming rates charged to Petitioners by Verizon also are anticompetitive (and cannot
be deemed to be just and reasonable), because they are multiples of rates paid by retail subscribers
under many Verizon rate plans. Since there are no customer service, acquisition, handset, and
individualized billing and collection costs associated with roaming service, the roaming rates must
be far in excess of any just and reasonable rates. And since it is more expensive for Verizon to
provide a retail minute than a roaming minute due to costs of sales, billing, and the like, there is
no way that Verizon can justify wholesale charges to a competing carrier for roaming minutes that
are many times what Verizon charges its customers for retail minutes; instead, it is clear that
Verizon imposes such exorbitant charges solely to place its competitors at an unfair competitive
disadvantage and not on any cost differential. Further, absent the promise of new competition for
LTE, Verizon will undoubtedly be able to extract these supra competitive rents.

Against all the evidence, the Merger Order states that “competition in the retail market is
sufficient to protect consumers against potential harm arising from intercarrier roaming

»18 The fallacy in the Merger Order’s conclusion is that there is no

arrangements and practices.
causal relationship between retail rates and roaming rates, either empirically or theoretically.

Empirically, the evidence clearly shows that the roaming rates charged by Verizon to Petitioners

per minute, then Verizon is unreasonably discriminating against Petitioners by charging them multiples of $0.05 per
minute. There is reason to believe that this may be the case. In their Reply Declaration, Applicants’ witnesses
stated: “Sprint . . . recently reached an agreement with Verizon Wireless that would extend the (low) rates in its
current ALLTEL agreement through [redacted]. The agreement also lowers rates, provides volume discounts and
extends the contract in Verizon Wireless served areas.” Joint Opposition at 35, § 67. Although it is not clear what
“low” means, it is reasonable to assume from the context that “low” means $0.05 per minute or less. In other words,
there is prima facie evidence that Petitioners must pay Verizon a multiple of what Sprint will be paying Verizon.
Since the only other benchmark — Alltel — is disappearing from the market, the roaming conditions found in the
Merger Order will not be an adequate check on whether Verizon charges just and reasonable rates. Therefore,
additional conditions are necessary and appropriate for this reason as well.

16 Merger Order at q 179.
11
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are multiples of Verizon’s retail rates, exactly the opposite of what the Commission’s analysis
would lead one to expect.ﬂ

And this, conceptually, is not a surprise, for Verizon knows that non-nationwide carriers
like MetroPCS and NTELOS need reasonable wholesale roaming rates in order to fashion rate
plans that are attractive to consumers. Retail competitive pressures incent Verizon to charge
higher, not lower, wholesale roaming rates, because retail customers are more likely to switch to
Verizon if Verizon’s competitors are hamstrung from charging competitive roaming rates by
having to pay excessive wholesale charges to Verizon. Ultimately, by cutting off its competitors
from reasonable roaming arrangements, Verizon can weaken or eliminate small, rural and regional
carriers from the local marketplace.

Unlike Alltel, Verizon has no incentive to enter into fair roaming agreements with small,
rural and regional carriers. Although Alltel provides service over a substantial geographic area,
there still are substantial portions of the United States population that it does not serve.
Consequently, Alltel has the natural incentive to seek fair reciprocal roaming agreements with
small, rural and regional carriers to augment its roaming footprint. Indeed, historically carriers
needed each other to provide service in areas they did not cover (e.g., reciprocal benefits), so
carriers such as Alltel had the natural incentive to engage in market based roaming agreements.
Alltel’s role in the market provided a check (albeit limited and imperfect) on Verizon’s ability to
completely capture its competitors’ customers by anticompetitive tactics.

Removing Alltel as a competitor not only removes a significant upstream supplier of an
important input, but also frees Verizon from one of its last constraints on engaging in this type of

anticompetitive behavior. Both the removal of Alltel as an upstream supplier and Verizon’s

u Alltel’s rates, though lower than Verizon’s, are also higher than would appear from the evidence

submitted by Verizon.
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increased ability and incentive to engage in anticompetitive behavior are merger-specific.*® This
situation will not be remedied until at least three national wireless carriers migrate to LTE for a
significant portion of their networks. Thus, the narrowly-tailored conditions sought by Petitioners
are essential to mitigate against the unfair competitive harm caused by such behavior.

Several recent developments, including this merger, have resulted in critical changes in the
wireless market, especially as they relate to CDMA roaming, that further empower Verizon. For
example, even before the proposed Alltel merger, Verizon’s prior Commission-approved
acquisitions allowed it to significantly expand its geographic footprint, and significantly reduce its
need to enter into fair reciprocal roaming agreements. Further, Verizon has acquired substantial
amounts of nationwide spectrum which now allows it to offer service anywhere in the United
States. For example, Verizon now holds well over 22 MHz of 700 MHz spectrum nationwide and
includes in many markets one or more 800 MHz cellular licenses as well as PCS and AWS
spectrum. Finally, as a result of this Transaction, Verizon will provide coverage to well over 94%
of the United States population.’2 The dramatic change in concentration in the short time since
the 2007 Roaming Order, %2 has drastically reduced Verizon’s incentives to enter into reciprocal
fair roaming agreements. In contrast, Alltel did not acquire additional spectrum in the 700 MHz

auction and has not acquired other significant properties since the 2007 Roaming Order.

s As a practical matter, with the elimination of Alltel, the number of roaming suppliers over most of

the nation will be reduced to a duopoly. Going from three competitors to two will have a dramatic effect on the rates
for roaming services — especially if one of the duopolists has a very favorable roaming agreement, thus precluding
market forces from benefiting parties seeking a new or modified roaming agreement from one of the duopolists.

= Pre-merger, Verizon already provides coverage to 94% of the U.S. population. Reply Declaration

at 27, 9 56. Since one of the main purposes of the merger is to increase Verizon’s coverage, and there are a number of
counties that had been covered by Alltel but not by Verizon, it is clear that Verizon’s coverage will increase
substantially above 94% of the U.S. population.

- In re Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers,
Report and Order and Further Notice of Proposed Rulemaking, 22 FCC Red 15817 (2007).
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Accordingly, Alltel continued to have the powerful market-based incentives to enter into fair
reciprocal roaming agreements, and in fact it did so.

Now that Alltel is being taken out of the market, there no longer is even the limited
assurance that previously existed that market forces will lead to just and reasonable rates for
roaming. And if Verizon’s prior behavior is any guide, Verizon will not enter into just and
reasonable roaming agreements in the future.** Because carriers in the past did not have
nationwide service footprints, and therefore had to enter into reciprocal roaming agreements in
order to serve areas that they could not otherwise serve, the Commission historically was able to
adopt a hands-off, market-based policy for roaming arrangements content that the market could be
trusted to foster rates that were just and reasonable. Following the consummation of the
Transaction and the consequent culmination of Verizon’s nationwide coverage plans, Verizon has
none of these incentives. The additional conditions proposed by Petitioners are necessary to
prevent clear and present harm to competition. Further, since small, rural and regional carriers
using CDMA have to rely on Verizon for roaming until LTE is fully deployed, Verizon will have
the ability to engage in anti-competitive activities and extract supra competitive rents.

III. A Seven-Year Obligation on the Part of Verizon to Honor the Alltel Roaming

Agreements is Required to Remedy the Competitive Harms Caused by the
Transaction.

Apparently realizing that the removal of Alltel and its more competitive roaming
agreements from the competitive marketplace gave rise to serious competitive concerns, Verizon
voluntarily offered to extend the Alltel contracts for a period of at first two years. Then, after

seeing that the MetroPCS/NTELOS Joint Petition and other comments in the proceeding

N Obviously a party’s prior actions are the best gauge of what a party will likely do in the future.
Since Verizon has already demonstrated that it intends only to offer rates that are unreasonable, the reduction in
competition will only exacerbate this behavior, not remedy it.
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persuasively demonstrated the need for a longer period, Verizon expanded its offer to four years
from the consummation of the Transaction.

Some of the Commissioners commented that four years is insufficient to ensure that the
industry will have deployed the LTE technology that will allow small, rural and regional carriers
to obtain roaming from at least three national carriers instead of just one or two. They are correct
— a four-year obligation on the part of Verizon to honor the Alltel roaming agreements is simply
not long enough to remedy the harm to competition and resulting market failure resulting from the
Transaction. As Commissioner Adelstein noted in his separate statement: “With the loss of the
largest regional CDMA carrier resulting from this transaction, and with only two available CDMA
carriers nationwide, there is a real concern that smaller carriers may be unable to negotiate
reasonable and nondiscriminatory roaming terms with national carriers.”® Similarly,
Commissioner Copps stated: “[T]he new, merged network will be the only game in town when it
comes to roaming in many regions of the country.”2

In other words, at the end of four years, when Verizon’s obligation will have terminated,
small, rural and regional wireless carriers will need to negotiate roaming agreements with Verizon
as a monopoly or duopoly supplier of CDMA roaming service. This situation will continue for at
least three years, assuming the national carriers begin their LTE deployment in 2010, when the
first commercially available LTE equipment is expected to be available. As discussed earlier,
until Verizon faces additional competition for roaming dollars, Verizon will have every incentive

to offer extremely unfavorable and anti-competitive roaming terms to small, rural and regional

carriers.

Adelstein Statement,

Copps Statement.
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For the extension of the Alltel contracts to have a meaningful effect in preventing the
Transaction from having an adverse effect on competition, the extension must last until there is a
meaningful alternative available that can substitute for the competitive presence of Alltel in the
marketplace. Otherwise, the temporary respite offered is merely a “bridge to nowhere.” Indeed,
even Commissioners approving the Merger Order argued that the conditions were designed to
build a competitive bridge to LTE. The issue is not whether these conditions are necessary.
Rather, the issue is how long before LTE is available by at least three national carriers for a
substantial portion of their networks. Based on Motorola’s experience and the roll-out of EVDO
and High-Speed Downlink Packet Access (“HSPDA”), LTE will not be adopted and deployed
nationwide for seven years by the major national carriers. Because CDMA carriers such as
MetroPCS and NTELOS are currently limited to roaming on other CDMA carriers’ networks,
such an extension must last until there are alternative roaming arrangements available to them.
Such relief will likely be available only after LTE technology is deployed nationwide.** Under
the most optimistic of scenarios Verizon and others will only begin to roll out LTE two years from
now.2 Accordingly, it is clear that LTE will not be meaningfully deployed until substantially
after the four-year extension of the Alltel agreements has ended. For comparison, the rollout of
Evolution Data Only (“EVDO”) began in 20032 and is still well short of completion after five

years from the initial launch.2” It will take at least as many, if not more, years to roll out LTE.

“ Of course, if Petitioners’ experience with Verizon on EVDO is any indication, Verizon may likely

refuse to engage in LTE roaming just as it has refused EVDO roaming. At least the universe of potential roaming
partners under LTE will be expanded beyond that available for CDMA roaming, and it is to be hoped that other
carriers will be more receptive to competition (and if not, that the Commission will assure that all carriers make such
roaming available upon request).

= Reply Declaration at 41-42, § 81.

#® Verizon Wireless to Launch EVDO Wireless Internet, RDSL (America), 2003 WLNR 4282760,
March 18, 2003.

a The Verizon EVDO network covers only 80% of the U.S. population. RCR Wireless Newscast

Excerpt from VIDEO: Who Has the Best 3G Network? Jlil%/ 21, 2008 (“RCR 3G Article”). However, the Verizon
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Moreover, given the substantial investment in EVDO and HSPDA by many carriers, it is
likely that the start of LTE deployment will be postponed while thgt earlier investment is fully
depreciated, particularly in today’s economic climate. For example, Verizon currently depreciates
its network equipment over a useful life of 3-11 years for central office equipment, and 3-15 years
for other network equipment.?® Given that a replacement before the end of the life of an asset may
result in significant write-offs, the Commission should not anticipate any significant LTE
deployment until EVDO and HSPDA investments have been fully depreciated. Petitioners
anticipate that this will occur no sooner than seven years from now. Hence, Petitioners believe
that a seven-year condition is appropriate and fully supported by the record. Moreover, seven
years is a minimum estimate of when LTE will be available and deployed nationwide. Thus the
proposed condition is not more restrictive than the facts dictate.

The rollout of LTE cannot possibly have any effect on the competitive harm resulting froni
the elimination of Alltel as a supplier of roaming minutes until LTE is substantially deployed by
multiple carriers.? Further, there can be no assurance that AT&T, Verizon and T-Mobile will
deploy LTE on any particular timetable. For example, with T-Mobile just in the early stages of its
3G rollout,?® it is unlikely that T-Mobile will commence a 4G LTE rollout for some time to come.
Thus, although well-intentioned and a good first step, the four-year obligation adopted in the
Merger Order is simply too short to protect against the competitive harms resulting from the

Transaction. As a result, the obligation of Verizon to honor the Alltel roaming agreements must

CDMA network covers 94% of the population, Reply Declaration at 27, § 56, and considerably more of the area than
the EVDO network. RCR 3G Article.

A See 10-K filed by Verizon Communications on February 28, 2008.

2 If the five years it has taken for incomplete EVDO deployment is used as a benchmark with the
starting place in 2010, the rollout of LTE would last at least beyond 2015 (or 7 years from today).
» Even though T-Mobile began planning its 3G network in 2006, its 3G rollout will cover only 27

metropolitan areas by the end of 2008. 3G Buildouts Tied to Spectrum Availability, RCR Wireless News, October 16,
2008.
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be extended to a minimum of seven years to have any chance of mitigating these competitive
harms.2!

Commissioner Copps stated: “I am disappointed that discussions suggesting a seven year
roaming commitment did not end successfully.”** Similarly, Commissioner Adelstein stated: “I
would have preferred more rigorous safeguards regarding roaming obligations beyond those set
forth in the item and consistent with the consensus proposal put on the record by affected
carriers.” As mentioned earlier, the consensus proposal asked for a seven-year obligation as
well.2* For all these reasons, the Commission should extend the obli gation to seven years upon
reconsideration.

IV.  On Reconsideration, the Commission Must Require the Merged Entity to Offer Data

Roaming to the Extent and on the Same Terms and Conditions as Existing Alltel

Contracts Offered to Third Parties in Order to Prevent Clear and Present Harm to
Competition.

Petitioners, as well as other parties, also have demonstrated in this proceeding that, in
order to preserve the competitive benefits of the presence of small, rural and regional carriers in
tﬁe wireless market, Verizon must not be permitted to use its enhanced market power to deny
automatic data roaming to some carriers, when at the same time Alltel was offering it to other
carriers. Petitioners accordingly urged the Commission to condition the Transaction on a
commitment by Verizon to offer automatic data roaming to third parties on the same terms and
conditions as it was being offered by Alltel to a any other party, for the period of the extended

Alltel agreements. In the Merger Order, however, with no analysis and very little discussion, the

2 In their Joint Petition, MetroPCS and NTELOS requested that the agreements be extended for ten

years in order to assure LTE is fully deployed by multiple carriers. Seven years is therefore the bare minimum.

2 Copps Statement.

a2 Adelstein Statement.

H See Industry Consensus Group Ex Parte Letter.
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Merger Order seemingly declined to impose such a condition.®> It mentioned that it would
consider in the currently pending roaming docket whether to impose such requirements on all
wireless carriers at some future time, noting that in the past, “the Commission has held that it will
impose conditions only to remedy harms that arise from the transaction (i.e., transaction-specific
harms)....”

But this conclusion misses the fundamental point that the Transaction will result, not in the
maintenance of the stafus quo that exists prior to the Commission’s future decision in the
rulemaking, but rather in the evisceration of competition for data services as it already exists
today and would continue to exist and evolve but for the Transaction. This is very much a
transaction-specific harm, and so the Commission must, on reconsideration, impose conditions as
to data roaming on Verizon that will keep the market at least as competitive as it would have been
had Alltel remained an independent competitor for the same seven-year period. The carriers who
have data services as part of their roaming agreements is largely a result of timing and
happenstance. Limiting data services to only those carriers who have it before the Transaction is a
game of regulatory musical chairs which does not serve the public interest.

As demonstrated in the Joint Petition, Verizon has done its best to thwart competition by
refusing to provide automatic data roaming to other carriers such as Petitioners. By contrast,
Alltel has been willing to provide data roaming, and has, for example, agreed to provide roaming

for IXRTT/EVDO services to NTELOS.2® But Verizon, taking full advantage of its market

x Merger Order at Y 179-180. Given the limited discussion in the Merger Order, Petitioners are

uncertain whether the Commission, in reminding Verizon of its Sections 201 and 202 obligations, was indicating that
it would view any refusal by Verizon to provide data roaming on the same terms as in the ongoing Alltel agreements
as a violation of these obligations. If this was the intent of the Commission, then the Commission should so clarify to
eliminate any confusion.

3 Joint Petition at 30. As noted below, Alltel also offered data roaming to MetroPCS, but at the time
MetroPCS was unable to take advantage of the offer. This clearly demonstrates that “but for” the Transaction,
MetroPCS would have data roaming available from Alltel.
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leverage, and seeking to expand its market power at every turn, has slow-rolled all such requests,
and, as stated in the Joint Petition, “there is no indication that Verizon will mend its ways short of
an order by the Commission.™*’

There is every reason to believe that an independent Alltel would not only have continued
to provide IXRTT/EVDO to NTELOS on an automatic roaming basis,*® but would have provided
it to other carriers as well. Alltel also could have been expected to expand its automatic roaming
offering to include new and evolved data services as they come online. This conclusion is
supported not only by Alltel’s consistent pattern of behavior, but also by the market incentives
that faced Alltel as a stand-alone regional carrier. For example, Alltel offered data roaming to
MetroPCS but at that time MetroPCS could not take advantage of the offer for such service and it
was not included in the agreement. There is no reason to believe that, absent a merger with
Verizon, Alltel would have changed its position and not made such services available upon
request by MetroPCS. Indeed, MetroPCS is now prepared to engage in data roaming, but Alltel
has delayed entering into such an amendment pending the closing of the Transaction. As the Joint
Petition showed:

Alltel and Verizon have engaged in widely divergent courses of action regarding in-market

roaming, and these contrasting courses clearly illustrate both Verizon's pervasive market

power [and] Alltel’s more cooperative approach and the resulting serious damage to
competition that would be posed by an unconditioned combination of the two. Asa
regional carrier, Alltel has considerable incentive, and has demonstrated its willingness, to
enter into roaming arrangements with other regional carriers that provide some level of

reciprocity and to set rates at more reasonable levels. Verizon, on the other hand, has an
incentive to enter into fair agreements only with carriers whose footprints cover significant

a Id

& To be sure, the requirement imposed by the Order that Verizon maintain in place Alltel’s existing

roaming agreements for four years will protect NTELOS to the limited extent of its IXRTT/EVDO services. However,
as noted elsewhere herein, the period is too short to be adequate to keep competition safe from harm from the merger.
But freezing NTELOS’ current arrangement in place, whatever the period, will do nothing to protect the competitive
benefits of Alltel’s likely future behavior toward an another carrier such as MetroPCS. or address the fact that there is
no reason to believe that Alltel would also have made available not only 1XRTT/EVDO but also more advanced
services to both NTELOS and other carriers (such as MetroPCS) on an automatic roaming basis.
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territory that Verizon’s does not, and has demonstrated its willingness to use its market
power to deny fair roaming agreements to those carriers who do not offer significant
footprints that Verizon does not cover.2

As can be seen from its actual behavior, market forces caused Alltel to behave
cooperatively not only with regard to in-region roaming, but with regard to data roaming as well.
But as part of Verizon, Alltel no longer will have this incentive to deal reasonably and
reciprocally with other carriers. Absent Commission action, the Transaction will result in a direct
loss of competitors’ ability to continue to obtain ever-increasing and evolving data roaming
services from Alltel and to provide these services to their retail customers.

Moreover, Verizon faced at least some incentive to behave more reasonably with Alltel in
the market — but this incentive will vanish post-merger:

Verizon’s acquisition of Alltel will not merely result in the gain of market share (though

this in itself would increase Verizon’s market power). As a major regional carrier whose

footprint has by and large been complementary of, rather than overlapping, Verizon’s
footprint, Alltel has exerted a constraining influence (albeit far from perfect) on Verizon’s
behavior greatly in excess of what one would expect based on its market share alone. This
is because Verizon has been incented to enter into arrangements with Alltel that are more
truly reciprocal and reasonable in character than those it has entered into with Petitioners
and other regional carriers with greater overlap. Verizon needs Alltel to complete its
nationwide footprint — and indeed this need, as the Applicants stress repeatedly in their

Public Interest Statement, is the very raison d’étre of the acquisition. Inasmuch as

Verizon too must offer nationwide service, in the absence of the merger it has had to come

to terms with Alltel for roaming services. 2
Since, after the consummation of the Transaction, Verizon will have direct access to the Alltel

footprint, the indirect benefit to competition by other carriers from Alltel’s presence in the market

will have ceased.

= Joint Petition at 20.

&

Joint Petition at 22 (footnotes omitted).
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As discussed in the Joint Petition, 2! subscribers will not understand and will be frustrated
if they can roam on voice, but not on data, services. In general subscribers are not
telecommunications attorneys or engineers and should not be forced to live with artificial
distinctions, and the regulatory game of musical chairs makes this even more nonsensical. The
adoption of policies that unnecessarily foster subscriber confusion and frustration are contrary to
the public interest, but that is exactly what will happen if Verizon is permitted to refuse data
roaming to its competitors.

Moreover, the fundamental policy goal supporting roaming extends to all communication
services, whether they are classified as CMRS, telecommunications service or information service,
regardless of their speed, technology, or platform, and regardless of whether or not they are
interconnected. Therefore, the same conditions that apply to voice roaming, should apply to data
roaming in this context. Thus, the Commission should require that, during the same seven-year
period set forth herein with regard to Verizon’s honoring of Alltel’s agreéments, Verizon also
should be required to offer automatic data roaming on just and reasonable rates and terms to
regional, small and rural carriers to the extent and on the same terms and conditions that Alltel
offered data roaming to other third parties for the same seven-year period of time as it is required
for voice roaming.

V. The Additional Roaming Conditions Requested by Petitioners are an Appropriate

and Targeted Method to Address the Competitive Harms that Will Result from the
Merger.

The Commission’s guiding principles for merger review can be found in the order
approving the merger between SBC Communications Inc. (“SBC”) and Ameritech Corp.

(“Ameritech”), wherein the Commission stated:

4 Joint Petition at 28-31.
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We conclude above that the proposed merger of SBC and Ameritech poses
significant potential public interest harms by: (a) removing one of the most
significant potential participants in local telecommunications mass markets both
within and outside of each company’s region; (b) eliminating an independent
source for effective, minimally-intrusive comparative practices analyses among the
few remaining major incumbent LECs as the Commission implements and enforces
the 1996 Act’s market-opening requirements; and (c) increasing the incentive and
ability of the merged entity to discriminate against rivals, particularly with respect

to advanced services. 2

As a result the Commission adopted conditions to “significantly mitigate any potential public
interest harms.”2 In particular, the Commission found that:

[S]everal commitments will alleviate the concern that the merged firm will use its

combined size and market power to discriminate more effectively against its rivals

in its in-region markets for local services as well as advanced services. . . . The

conditions that we adopt today are carefully targeted at the types of discrimination

the merger was otherwise most likely to engender. . . . The combined entity’s

incentive to discriminate, stemming from its larger geographic footprint, is

especially likely, if left unchecked, to translate into an ability to discriminate

against the provision of advance services.**

The Transaction is similar to the Ameritech-SBC merger in that (a) the merger affects
critical upstream inputs to a local retail market, and (b) the acquired party was an important source
of competition and considered the more flexible of the merging parties. But because of the
continuing consolidation of the wireless market, as well as Alltel’s unique role, the competitive
harms arising from this Transaction go beyond those that were present in the Ameritech-SBC
merger and call for additional conditions to protect consumers.

Just as the Commission recognized that the loss of Ameritech and the loss of GTE in their

respective mergers would result in the removal of significant market participants and increase the

2 Ameritech Corp., Transferor, and SBC Communications, Inc., Transferee, CC Docket No. 98-141,
Memorandum Opinion and Order, 14 FCC Red 14712, 14854-55 (1999) (“Ameritech™); see also GTE Corporation,
Transferor, and Bell Atlantic Corporation, Transferee, CC Docket No. 98-184, Memorandum Opinion and Order, 15
FCC Rcd 14032, 14143 (2000) (“GTE™).

4 Ameritech, 14 FCC Red at 14887.
E Id. at 14889-90; see also GTE, 15 FCC Rcd at 14195, 14199.
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incentive and ability of the merged entities to discriminate against rivals and eliminate important
benchmarks, the competitive harms demonstrated by Petitioners are a direct result of this
Transaction and require Transaction-specific remedies. The harms resulting from the Transaction
are different from and more significant than other recent wireless mergers examined by the
Commission, because of both the size of the Transaction and the cumulative effect of prior
transactions. Unlike prior mergers, it is the specific removal of Alltel as a competitor that
magnifies and qualitatively changes the harm. This problem did not exist for earlier wireless
transactions where (i) there were either more remaining competitors; (ii) the entity being acquired
‘was smaller with less market impact, and (iii) the entity being acquired did not occupy the unique
— and vital — place in the market that Alltel has occupied. Therefore, the Commission’s reliance in
the Merger Order on its actions in other recent merge %3 was inappropriate because it was based
on completely different fact patterns.

The additional proposed roaming conditions are specifically requested and narrowly drawn
for the purpose of mitigating these harms caused by the removal of Alltel as a competitor as well
as a supplier of an important upstream product. As the Commission stated recently in the order
approving the merger of AT&T with BellSouth:

The Commission has the authority to impose and enforce narrowly tailored,

transaction-specific conditions that ensure that the public interest is served by the

transaction. Indeed, our public interest authority enables us to impose and enforce

conditions based upon our extensive regulatory and enforcement experience to
ensure that the merger will, overall, serve the public interest.

# Merger Order at § 179 and n. 624.
4 AT&T Inc. and BellSouth Corporation Application for Transfer of Control, WC Docket No. 06-74,
Memorandum Opinion and Order, 22 FCC Red 5662, 5674-75 (2007).
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Because the additional roaming conditions requested by Petitioners meet this standard of

“narrowly tailored, transaction-specific conditions that ensure that the public interest is served by

the transaction,” the Commission should impose the requested additional roaming conditions.

VI Conclusion

For the reasons stated herein, Petitioners respectfully request that the Commission grant

reconsideration and require that the following additional roaming conditions be imposed:

e Extend the time period when Verizon must honor existing Alltel roaming
agreements with each regional, small and/or rural carrier throughout the combined
service area from four to the longer of seven years or the term of either agreement
that a party may have with Verizon or Alltel; and

e For seven years from the date the Transaction closes, require that Verizon offer
automatic roaming for data (including non-interconnected) services and features,
including services that have been classified as information services, to the extent,
and on the same terms and conditions, that Verizon/Alltel offers such services and

features to any carrier.
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Washington DC 20037

Dubois Telephone Exchange, Inc.
Blooston Mordkofsky Dickens Duffy &
Prendergast, LLP

John A. Prendergast

2120 L Street, NW

Suite 300

Washington DC 20037

Public Service Communications
Blooston Mordkofsky Dickens Duffy &
Prendergast, LLP

John A. Prendergast

2120 L Street, NW

Suite 300

Washington DC 20037

All West Communications

Blooston Mordkofsky Dickens Duffy &
Prendergast, LLP

John A. Prendergast

2120 L Street, NW

Suite 300

Washington DC 20037

Organization for the Promotion and
Advancement of Small Telecommunications
Companies

Brian J. Ford

21 Dupont Circle NW

Suite 700

Washington, DC 20036

Media Access Project, New America
Foundation, and Public Knowledge
Jef Pearlman

1875 Connecticut Ave. NW

Suite 650

Washington, DC 20009

Media Access Project
Harold Feld

1625 K Street, NW
Suite 1000

Washington, DC 20006

Rural Cellular Association

Lukas, Nace, Gutierrez & Sachs, Chartered
Todd B. Lantor

1650 Tysons Boulevard

McLean, VA 22102

T-Mobile USA, Inc.
Thomas J. Sugrue
Kathleen O'Brie

401 9th Street, NW
Suite 550

Washington, DC 20004



Verizon Wireless
Donald C. Brittingham
1300 I Street, NW
Suite 400W
Washington, DC 2005

James D. Schlichting

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, NW

Washington, DC 20054

Governor Dave Heineman
State of Nebraska

P.O. Box 94848

Lincoln, NE 68509-4848

ALLTEL

Akin Gump Strauss Hauer & Feld LLP
Tom W. Davidson

1333 New Hampshire Ave.
Washington, DC

Native American Television
James H. May

P.O. Box 1754
Williamsburg, VA 23187

Telecommunications for the Deaf, Inc.
Claude L. Stout

8630 Fenton Street, Suite 604

Silver Spring, MD 20910

Ritter Communications, Inc.
Kenneth E. Hardman

2154 Wisconsin Ave.

Suite 250

Washington, DC 20007

Chatham Avalon Park Community Council
Shainis & Peltzman, Chartered

Aaron Shainis, Esq.

1850 M Street, N.W.

Washington, DC 20036

Palmetto MobileNet, L.P,
Bennet & Bennet, PLLC
Donald L. Herman, Jr.
4350 East West Highway
Suite 201

Bethesda, MD20814

Public Interest Spectrum Coalition
Law Office of Larry A. Blosser, P.A.
Larry A. Blosser

3565 Ellicott Mills Drive

Suite C-2

Ellicott City, MD 21043

South Dakota Telecommunications Association

Blooston Mordkofsky Dickens Duffy &
Prendergast, LLP

D. Cary Mitchell

2120 L Street, NW, Suite 300
Washington DC 20037

South Dakota Public Utilities Commission
Rolayne Ailts Wiest

500 E Capitol Ave

Pierre, SD 57501 -5070

Institute for Policy Innovation
1660 Stemons

Suite 245

Lewisville, TX 75078

North Dakota Network Co.

Blooston Mordkofsky Dickens Duffy &
Prendergast, LLP

Robert M. Jackson

2120 L Street, NW, Suite 300
Washington DC 20037

Communications Consumers United
P.O. Box 4281
Tallahassee, FL 32315 -4281

U.S. Pan Asian American Chamber of
Commerce

Susan Au Allen

1329 18th Street, NW

Washington, DC 20036



The ASPIRA Association
1444 Eye Street NW
Suite 800

Washington, DC 20005

American GI Forum of the United States
14441 St. NW

Suite 810

Washington, DC 20005

The Free State Foundation
Randolph J. May

10701 Stapleford Hall Dr.
Potomac, MD 20854

National Emergency Numbers Association
Brian Fontes, CEO

4350 North Fairfax Drive, Suite 750
Arlington, VA 22213

State of New York, New York State Police
Leslie T. Hyman ,

Route 7, Box 300

Sidney, NY 13838

FBI National Academy Associates, Inc.
West Virginia Chapter

Martin J. Wright

17 Aster Drive

Terra Alta, WV 26764

Chatham Avalon Park Community Council
Shainis & Peltman, Chaptered

Aaron Shainis, Esq.

1850 M Street NW

Washington, DC 20036

Ad Hoc Public Interest Spectrum Coalition
Larry A. Blosser

3565 Ellicott Mills Drive

Suite C-2

Ellicott City, MD 21043

Roaming Petitioners

Willkie Farr & Gallagher LLP
Daniel Alvarez

1875 K Street, NW
Washington, DC 20006

West Virginia State Fraternal Order of Police
Joe Crawford, WV State FOP Vice President
881 South Walnut Street

St. Albans, WV 25177

Organizations Concerned about Rural Education
2725 Connecticut Ave. NW

Suite 302

Washington, DC 20008

US Hispanic Chamber of Commerce
David C. Lizarraga

2175 K Street NW Suite 100
Washington, DC 200037

FBI Law Enforcement Executive Development
Tom Stone

P.O. Box 2349

West Chester, PA 19380

State of North Dakota

Office of Attorney General

James Patrick Thomas

Consumer Protection & Antitrust Division
P.O.Box 1054

Bismarck, ND 58502 -1054

Centennial Communications Corp.
William L. Roughton, Jr.

3349 Route 138, Building A

Wall, NJ 07719

Pacific Research Institute for Public Policy
Daniel R. Ballon

One Embarcadero Center

Suite 350

San Francisco, CA 94111

International Brotherhood of Electrical Workers
Edwin Hill, International President

900 Seventh Street, NW

Washington, DC 20001

National Telecommunications Cooperative
Association

Daniel Mitchell

4121 Wilson Blvd., 10th Floor

Arlington, VA 22213



Richard K. Studley

Michigan Chamber of Commerce
600 S. Walnut Street

Lansing, M1 48933

National Hispanic Council on Aging

Y anira Cruz, MPH, DrPH, Pres. & CEO
734 15th Street, NW

Washington, DC 20005

The EMR Policy Institute

Whitney North Seymour

425 Lexington Avenue, Room 1721
New York, NY 10017

Small Business & Entrepreneurship Council
Karen Kerrigan, President & CEO

2944 Hunter Mill Road, Suite 204

Oakton, MD 22124

Lansing Regional Chamber of Commerce
William Sepic, CCE, President & CEO
500 E. Michigan Avenue, Suite 200
Lansing, MI 48912

Women Impacting Public Policy

1615 L Street, NW, Suite 650

Washington, DC 20006

Small Business & Entrepreneurship Council
2944 Hunter Mill Road

Suite 204

Oakton, MD 22124

Nebraska Chamber of Commerce & Industry
Barry L. Kennedy

1320 Lincoln Mall

Suite 204

Lincoln, NE 68509

Albert Zapanta, President & CEO
U.S.-Mexico Chamber of Commerce
1300 Pennsylvania Ave., NW

Suite G-0003

Washington, DC 20004

The Hispanic Alliance for Progress Institute
807 Brazos

Suite 316

Austin, TX 78701

Hector V. Barreto, Chairman
The Latino Coalition

3255 Wilshire Boulevard,
Suite 1850

Los Angeles, CA 90010

Consumers for Competitive Choice
Robert K. Johnson, President

P.O. Box 329

Greenwood, IN 46143

Dominican American National Roundtable
Victor F. Capellan, President

1050 17th Street, N.W., Suite 600
Washington, DC 20006

National Black Chamber of Commerce
Harry Alford, President & CEO

1350 Connecticut Avenue NW

Suite 405

Washington, DC 20054

Erin McGrath**

Mobility Division

Federal Communications Commission
445 12th Street, NW

Washington, DC 20054

League of United Latin American Citizens
Brent A. Wilkes

2000 L Street, NW

Suite 610

Washington, DC 20036

FreedomWorks Foundation

Wayne T. Brough

601 Pennsylvania Ave, NW, N. Bldg.
Suite 700

Washington, DC 20004

American Association of People with
Disabilities

Jenifer Simpson

1629 K Street, NW

Suite 503

Washington, DC 20006



National Indian Council on Aging
Traci L. McClellan

10501 Montgomery Blvd, NE
Suite 210

Albuquerque, NM 87111

U.S. Cattlemen’s Association
Jess Peterson, President
2414 1 StNW

Washington, DC 20037

Alltel Communications, Inc. et al
Wiley Rein LLP

Nancy J. Victory

1776 K Street

Washington, DC 20006

Central Arkansas Rural Cellular Limited
Partnership

Kenneth E. Hardman

2154 Wisconsin Ave.

Suite 250

Washington, DC 20007

Rural Independent Competitive Alliance
Brian J. Ford

21 Dupont Circle NW

Suite 700

Washington, DC 20036

South Central Utah Telephone Association, Inc.

John A. Pendergast

Blooston Mordkofsky Dickens Duffy &
Pendergast LLP

2120 L Street NW

Suite 300

Washington, DC 20037

Jack Privitt
820 Johnson Street
Little Rock, AR 72204-271

Shawn Sanders
310 Rio Lane
Little Rock, AR 72210-5488

Clive D. Bode

Atlantis Holdings LLC

301 Commerce Street, Suite 3300
Fort Worth, TX 76102

Glenn S. Rabin, Vice President*
V.P.-Federal Regultory Counsel

Alltel Communications

601 Pennsylvania Avenue, NW, Suite 720
Washington, DC 20004
Glenn.s.rabin@alltel.com

Alltel Communications, LLC*
Wireless Regulatory Supervisor
One Allied Drive, BIF02-D

Little Rock, AR 72202
Aci.wireless.regulatory@alltel.com

Cheryl A. Tritt*

Morrison Foerster

2000 Pennsylvania Avenue, N.W., Suite 5500
Washington, DC 20006

ctritt@mofo.com

Chairman Kevin J. Martin**
Federal Communications Commission
Kevin.martin@fcc.gov

Commissioner Michael J. Copps**
Federal Communications Commission
Michael.copps@fcc.gov

Comm. Jonathan S. Adelstein**
Federal Communications Commission
Jonathan.adelstein@fcc.gov

Comm. Deborah Taylor Tate**
Federal Communications Commission
Deborah.tate@fcc.gov

Comm. Robert M. McDowell**
Federal Communications Commission
Robert.mcdowell@fcc.gov

Erika Olsen**
Federal Communications Commission
Erika.olsen@fcc.gov

Rick C. Chessen**
Federal Communications Commission
Rick.chessen@fce.gov

Renee Crittendon**
Federal Communications Commission
Renee.crittendon@fcc.gov



Wayne Leighton**
Federal Communications Commission
Wayne.leighton@fcc.gov

Angela E. Giancarlo**
Federal Communications Commission
Angela.giancarlo@fcc.gov

James D. Schlichting**

Wireless Telecommunications Bureau
Federal Communications Commission
James.schlichting@fcc.gov

Chris Moore**

Wireless Telecommunications Bureau
Federal Communications Commission
Chris.moore@fcc.gov

Erin McGrathy**

Mobility Division, Wireless Bureau
Federal Communications Commission
Erin.mcgrathy@fcc.gov

Susan Singer**

Spectrum Competition and Policy division,
Wireless Telecommunications Bureau
Federal Communications Commission
Susan.singer@fcc.gov

Linda Ray**

Broadband Division, Wireless Bureau
Federal Communications Commission
Linda.ray@fcc.gov

David Krech**

Policy Division, International Bureau
Federal Communications Commission
David.krech@fcc.gov

Jodie May**

Policy Division

Wireline Competition Bureau

Federal Communications Commission
Jodie.may@fcc.gov

Jim Bird**
Office General Counsel

Federal Communications Commission
Jim.bird@fcc.gov

Best Copy & Printing, Inc.**
FCC Copy Contractor
fcc@bepiweb.com

Leap Wireless International, Inc.
Cricket Communications, Inc.
Robert J. Irving

Laurie Itkin

10307 Pacific Center Court

San Diego, CA 92121

OPASTCO

Stuart Polikoff, Director of Gov’t Relations
Brian Ford, Reg. Counsel

21 Dupont Circle, NW, Suite 700
Washington, DC 20036

Denali Spectrum, LLC

Allen M. Todd, Gen. Counsel
1 Doyon Place, Suite 300
Fairbanks, AK 99701-2941

Mobi PCS

William Jarvis, CEO

733 Bishop Street, Suite 100
Honolulu, HI 96813

SouthernLINC Wireless
Michael Rosenthal

5555 Glenridge Connector
Suite 500

Atlanta, GA 30342

LCW Wireless, LLC

Neil Grubb, President & CEO

1750 NW Naito Parkway, Suite 250
Portland, OR 97209



Organizations Concerned About Rural
Education

Dale Lestina, President

2725 Connecticut Avenue, N. W,
Suite 302

Washington, DC 20008

U.S. Hispanic Chamber of Commerce
David C. Lizarraga, Chairman

2175 K Street, N.W., Suite 100
Washington, DC 20037

* Via Email and U.S. Mail
**Via Email

/s/Latonya Y. Ruth

Latonya Y. Ruth



