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SUMMARY

In the Verizon-Alltel Order, the Commission, contrary to its precedent and without

supporting analysis, permitted VerizonWireless to demonstrate its foreign ownership

qualifications under Section 31 O(b)(4) of the Communications Act using registered and

beneficial owners' street addresses of record, an approach that the Commission has expressly,

defInitively, and consistently rejected for everyone but Verizon Wireless. In so doing, the

Commission applied to Verizon Wireless a different and far more permissive standard for what

constitutes foreign ownership under Section 31O(b) of the Communications Act than it imposes

on socially disadvantaged businesses and other small business applicants. Instead of making this

new standard available to all applicants generally, including socially disadvantaged businesses,

the Commission has applied this special policy only to Verizon Wireless. Yet the Commission

has cited no evidence in the record to justify exempting Verizon Wireless from those standards

by which its competitors must abide.

Petitioner CAPCC, a community based organization with a long and proud history

promoting the growth and economic development of the African-American and small business

communities, does not object to liberalizing the Commission's interpretation of Section 31O(b).

It does object, however, a special rule for Verizon Wireless, particularly when the Commission

recently denied any such relief to socially disadvantaged businesses. It also objects to the

Commission's unexplained refusal to impose a condition including a right of fIrst negotiation for

socially disadvantaged businesses for divested Verizon-Alltel assets. These small businesses

could provide a spur for enhanced service to Petitioner's members and their communities.

Consequently, it is important to Petitioner to ensure that the Commission considers compelling

diversity goals in reaching its decisions and that the Commission does not privilege behemoths
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like Verizon Wireless by granting them shortcuts that are not also available to sociany

disadvantaged businesses.

Here, the Commission not only has rejected without explanation a unique opportunity to

advance compelling statutory and policy goals of ownership diversity, but has granted Verizon

Wireless special privileges to enhance Verizon Wireless's access to capital markets that the

Commission denies to socially disadvantaged businesses and other Verizon Wireless

competitors. Petitioner submits that the Commission failed to justify (and cannot justify) its

application of a special interpretation of Section 31 O(b) to Verizon Wireless. Consequently, on

reconsideration the Commission therefore must either (1) obtain from Verizon Wireless a

statistically valid sample survey establishing the citizenship based on direct and indirect

ownership of the shareholders ofVerizon Wireless's constituent partners and demonstrating

eligibility for a Section 31 O(b)(4) public interest determination based upon the multilevel

analysis that the Commission requires from other applicants or (2) expressly acknowledge that

socially disadvantaged businesses likewise may use Verizon Wireless's "registered address"

standard as the sole test for determining the citizenship of their potential investors under Section

31 O(b) for all services. Moreover, the Commission must either explain in light of its stated

policies and statutory obligations, its rejection of CAPCC's proposal for a divestiture condition,.
including a right of first negotiation for socially disadvantaged businesses or, in the alternative,

adopt measures or conditions that mitigate the preclusive effect of its Verizon-Alltel Order and

the resulting massive consolidation on socially disadvantaged businesses.
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PETITION FOR RECONSIDERATION

Chatham Avalon Park Community Council ("Petitioner" or "CAPCC"), by its attorneys

and pursuant to Section 1.106 of the Commission's rules, hereby petitions for reconsideration of

the Commission's order granting the above-captioned applications (collectively, the "Merger

Applications") for Commission authority for the transfer of control of the licenses,

authorizations, and spectrum manager leasing arrangements held or controlled by Alltel

Corporation and Atlantis Holdings, LLC to Cellco Partnership d/b/a Verizon Wireless ("Verizon

Wireless,,).l There are two reasons for reconsideration. First, Petitioner objects to the

See Applications ofCellco Partnership d/b/a Verizon Wireless andAtlantis Holdings
LLC, WT Docket No. 08-95, Memorandum Opinion and Order and Declaratory Ruling, FCC 08­
258 (reI. Nov. 10,2008) [hereinafter "Verizon-Alltel Order"].
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expand participation of socially disadvantaged businesses in telecommunications at a time when

economic conditions and capital market practices are squeezing out diversity and tilting the

playing field toward behemoths like Verizon Wireless as never before. Second, Petitioner

objects to the special treatment accorded to Verizon Wireless. The Commission not only has

permitted Verizon Wireless to ignore years of precedent specifying how a telecommunications

carrier must assess the citizenship of its owners under Section 31 O(b) of the Communications

Act,2 but has let Verizon Wireless flout established policy at the same time the Commission has

denied similar relief to small and disadvantaged businesses. Because the Commission failed to

provide a reasoned explanation for this striking departure from established policy and precedent,

as well as its unequal treatment ofVerizon Wireless and small and socially disadvantaged

businesses, the Commission's approval ofVerizon Wireless' foreign ownership showing was

arbitrary and capricious and cannot withstand judicial review.

CAPCC is a community-based organization located in and around Chicago, Illinois, with

hundreds of members who are consumers of telecommunications services, some of which are

offered by Verizon Wireless. CAPCC has a long and proud history of advocating for our local

citizens and a special interest in promoting the growth and economic development of the

African-American and small business communities. The increasing consolidation in the

telecommunications industry disserves Petitioner and its members by producing fewer

competitive services at higher consumer prices. While Petitioner is concerned about industry

consolidation in general, in light of its interest in economic development and business activity,

Petitioner is particularly concerned when large entities have access to sources of capital that the

2 47 U.S.C. § 310(b).
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Commission closes off to smaller businesses and socially disadvantaged businesses that seek to

compete with them, especially when the Commission, as in the Verizon-Alltel Order, not only

refuses to take obvious steps to rectify barriers to entry but also makes special exceptions for a

large company like Verizon Wireless that it denies to socially disadvantaged businesses.

Petitioner submits that the Commission failed to justify (and cannot justify) adopting a

special interpretation of Section 310Cb) that applies only to Verizon Wireless. Consequently, on

reconsideration the Commission therefore must either (1) obtain from Verizon Wireless a

statistically valid sample survey establishing the citizenship of the shareholders ofVerizon

Wireless' constituent partners and demonstrating eligibility for a Section 31O(b)(4) public

interest determination based upon the multilevel analysis that the Commission requires from

other applicants; or (2) expressly acknowledge that socially disadvantaged businesses likewise

may use Verizon Wireless' "registered address" standard as the sole test for determining the

citizenship of their potential investors under Section 31 O(b) for all services. Moreover, the

Commission must either explain, in light of its stated policies and statutory obligations, its

rejection ofCAPCC's proposal for a divestiture condition including a right of first negotiation

for socially disadvantaged businesses or, in the alternative, adopt other measures or conditions

that mitigate the preclusive effect of its Verizon-Alltel Order and the resulting massive

consolidation on socially disadvantaged businesses.

I. The Commission Provided No Justification for Its Rejection of CAPCC's Proposal
to Require a Divestiture Condition That Includes a Right of First Negotiation for
Socially Disadvantaged Businesses.

In its Verizon-Alltel Order, the Commission failed to articulate any basis for rejecting

CAPCC's amply supported proposal to impose a condition granting a right of first negotiation

for divested Verizon-Alltel properties to SDBs. Instead, after alluding to CAPCC's proposal in a

single sentence, the Commission stated only, without explanation, that "we decline to impose



3

4

f -4-

specific conditions regarding the potential acquirers of and methods of selling the Divestiture

Assets.,,3

Under the "arbitrary and capricious" standard ofjudicial review, an agency at the least

must "examine the relevant data and articulate a satisfactory explanation for its action, including

a rational connection between the facts found and the choice made.,,4 Here, the Commission has

failed to offer any explanation whatsoever for its rejection ofCAPCC's proposal, much less

provide a reasoned analysis to explain how rejection of the condition comports with the

Commission's statutory mandate to increase diversity of ownership in telecommunications, the

Commission's recent reliance upon similar preferences in its public interest analysis in the XM-

Sirius Order, and the Commission's own recognition of a marked lack of minority ownership in

the industry at all levels. Particularly now that capital markets - largely inaccessible to SDBs at

any time - have become even more hostile to new entrants and underrepresented groups,

CAPCC submits that the Commission's unexplained rejection of an alternative that its stated

policies and statutory directives strongly support constitutes arbitrary agency action.

In its Petition to Deny and in its Reply, CAPCC demonstrated the benefits of granting a

first-refusal right for SDBs in terms of the Commission's stated policies and the statutory

objective of increasing diversity of ownership of telecommunications businesses, as expressed in

Sections 257, 309(i), and 3090) of the Communications Act. In recognition of Congressional

directives and its compelling interest in avoiding a system of racial exclusion, the Commission

Verizon-Alltel Order, ~ 162.

Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)
(quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)).
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ha~ taken ~ome steQs to attemQt to increase minmity awnershi~ in the telecammUllicatiGllS
industry and rectify discrimination in the capital markets. 5

Despite these and other efforts, however, the level of minority and socially disadvantaged

ownership in the telecommunications industries remains extraordinarily low, and the

Commission has fallen far short of its statutory objectives and its own policy goals in this area.

The telecommunications industry is extremely capital intensive. Only well-financed.companies

win FCC auctions or acquire FCC-regulated businesses. Minority-owned businesses, therefore,

face a distinct disadvantage because discrimination hinders their ability to raise capital and thus

establishes a significant barrier to entry. The Commission's regulatory policies passively

support this discrimination and continue to hinder socially disadvantaged entrepreneurs' ability

to enter the telecommunications industry. Ongoing, massive consolidation, approved by the

Commission, only reinforces the barriers that prevent SDBs from participation in those industries

in which the Commission regulates ownership and, through its auction process, entrance by new

competitors.

In this proceeding, the Commission had both the authority and the unique opportunity to

combat discrimination and encourage diversity of ownership in the telecommunications industry

by adopting the condition CAPCC proposed. The Commission has recognized the public interest

benefits of similar preferences as recently as this summer, in the XM-Sirius Order. In that order,

For example, the Commission has awarded bidding credits for auctions of spectrum to
smaller businesses qualifying as designated entities. See 47 C.F.R. § 1.2110. Also, in 2003, the
Commission established the "Advisory Committee for Diversity in the Digital Age," charged
with making recommendations to the Commission designed to enhance the ability of minorities
and women to participate in telecommunications industries. See Chairman Powell Announces
Intention to Form a Federal Advisory Committee to Assist the Federal Communications
Commission in Addressing Diversity Issues, Public Notice (reI. May 19,2003); see also
Advisory Committee for Diversity in the Digital Age,
www.fcc.gov/DiversityFAC/welcome.html (last visited Dec. 8, 2008).
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the Commission granted the application for XM and Sirius to merge, and based that grant, in

part, on the combined entity's commitment to make four percent of channel capacity available to

entities under minority controI.6 The Commission's specific finding that this commitment

addressed diversity concerns presented by the merger in a manner "consistent with the

Commission's stated goals to promote diversity"? allowed the Commission to conclude that grant

of the XM-Sirius merger application would serve the public interest. Grant of a right of first

negotiation to SDBs for assets to be divested in this transaction thus would have comported fully

with the Commission's policies, its prior practices, and its statutory obligations. Instead, the

Verizon-Alltel Order gave no explanation for rejecting CAPCC's proposal and, indeed, gave

Verizon Wireless indirect assurance that it need not even consider ways to encourage prospective

SDB purchasers of the divested assets ifVerizon Wireless should find doing so to be

inconvenient.8 Given that the Commission has a compelling interest in ending patterns and

practices that prevent SDB participation in the telecommunications marketplace and expanding

ownership opportunities before the era of consolidation completely ends, the Commission's

failure even to provide any reasoned explanation for rejecting the CAPCC proposal is

unfathomable and, CAPCC submits, constitutes arbitrary and capricious agency action.

Applicationsfor Consent to Transfer ofControl ofLicenses, XM Satellite Radio
Holdings, Inc. to Sirius Satellite Radio Inc., MB Docket No. 07-57, Memorandum Opinion and
Order and Report and Order, FCC 08-178 (reI. Aug. 5, 2008), ~~ 134-35.

7 Id, ~ 135.

"We encourage Verizon Wireless to consider and implement mechanisms to assist ...
small businesses and,businesses owned by minorities or socially disadvantaged groups in
acquiring the Divestiture Assets and/or accessing spectrum, to the extentpossible." Verizon­
Alltel Order, ~ 162 (emphasis added).
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II. The Commission Erred by Allowing Verizon Wireless, Without Supporting Analysis
and Contrary to Precedent, to Rely on Shareholder Addresses in its 310(b) Showing.

"Agencies are free to change course as their expertise and experience may suggest or

require, but when they do so they must provide a 'reasoned analysis indicating that prior policies

and standards are being deliberately changed, not casually ignored....9 In the Verizon-Alltel

Order, however, the Commission failed to provide a reasoned analysis of its decision to allow

Verizon Wireless to presume citizenship based on registered and beneficial owners' addresses of

record. The Commission did so despite CAPCC's demonstration that, in so doing, the

Commission applied an entirely different and far more liberal definition of what constitutes

foreign ownership under Sectipn 31 O(b) than it applies to small and socially disadvantaged

busine.sses and other entities that compete with Verizon Wireless' media and

telecommunications businesses. Therefore, in issuing the Verizon-Alltel Order and granting

special procedures and a special statutory interpretation applicable only to Verizon Wireless, the

Commission not only acted arbitrarily and capriciously but also contrary to settled law.

A. The Commission's Approval ofVerizon Wireless' Foreign Ownership
Showing Contradicts Established Policy and Precedent, Giving Rise to an
Obligation for the Commission to Explain the Reasons for Its Departure
from Precedent.

By departing from precedent, the Commission incurred an obligation to explain its

change in policy. Approval ofVerizon Wireless' reliance on shareholder addresses to meet its

Section 310(b)(4) showing cannot be reconciled with the Commission's precedent for calculating

foreign ownership, including the America M6vil decision discussed in Section II.B. IO Moreover,

9 Ramaprakash v. FAA, 346 F.3d 1121, 1124-25 (D.C. Cir. 2003) (quoting Greater Boston
Television Corp. v. FCC, 44 F.2d 841,852 (D.C. Cir. 1970».
10 See generally In re Verizon Commc 'ns Inc. and America M6vil, S.A. DE C. V.,
Memorandum Opinion and Order and Declaratory Ruling, 22 FCC Rcd 6195 (2007) [hereinafter
"America M6vil"].

= is!
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approval ofVerizon Wireless' limited showing cannot be reconciled with the Commission's

Report and Order and Third Further Notice ofProposed Rulemaking in MB Docket No. 07-294

("Diversity Order"), now on reconsideration, II which denied far more modest relaxations of

Section 31 O(b)(4) even for the priority goal of encouraging market entry by socially

disadvantaged businesses and other small businesses. 12 "The law that governs an agency's

significant departure from its own prior precedent is clear. The agency cannot do so without

explicitly recognizing that it is doing so and explaining why.,,13 Accordingly, the Commission's

inconsistent treatment ofVerizon Wireless vis-a.-vis its prior treatment ofVerizon Wireless'

competitors gave rise to an obligation for the Commission to recognize and provide a reasoned

explanation for its apparent inconsistency.

Under established Commission policy, when evaluating an applicant's foreign ownership

for purposes of Section 31 O(b)(4), the Commission considers "all the relevant ownership

interests up the vertical ownership chain including 'even small investments in publicly traded

securities.",14 The Commission determines the principal place of business, nationality, or "home

market" of underlying investors through a multi-level analysis. 15 As the Commission's Foreign

In re Promoting Diversification ofOwnership in the Broad Servs., Report and Order and
Third Further Notice of Proposed Rulemaking, 23 FCC Rcd 5922, 5949 ~ 77 (2008), recon.
pending [hereinafter "Diversity Order"].

12 CAPCC Petition to Deny at 24-27 (filed Aug. 11,2008).

13 Shaw's Supermarkets, Inc. v. NLRB, 884 F.2d 34,36 (1st Cir. 1989).

14 Foreign Ownership Guidelinesfor FCC Common Carrier and Aeronautical Radio
Licenses, 19 FCC Rcd 22612,22625 (lB 2004) [hereinafter "Foreign Ownership Guidelines"]
(citing Rules and Policies on Foreign Participation in the US. Telecommunications Market;
Market Entry and Regulation ofForeign-Affiliated Entities, Report and Order and Order on
Reconsideration, 12 FCC Rcd 23891, 23941 ~ 115 (1997) [hereinafter "Foreign Participation
Order"]).

IS America M6vil, 22 FCC Rcd at 6217 ~ 49 & n.146 (citing Foreign Participation Order,
12 FCC:; Rcd at 23941 ~ 116).

aEISC"": I I. ii'
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Ownership Guidelines and the instructions to the Commission's application forms make clear,

the determination of an investor's Section 31O(b)(4) status under existing Commission policy

requires, among other things, analysis of whether aU.S. entity is a subsidiary of a foreign entity,

whether a corporation under one set of national laws is owned and voted by persons or entities of

a different nationality, and whether limited partners or LLC members are "insulated" or not. 16

Thus, through application ofthese current policies, the interest of an investor or shareholder with

an address of record in the United States or a WTO-member nation may be classified as foreign

or non-WTO. In America M6vil- the most recent in a line of Commission decisions rejecting

presumptions from investor addresses - the Commission stated unequivocally: "we decline,

based on the record in this proceeding, to change the Commission's precedent by accepting street

addresses of stockholders and banks as an indicator of citizenship of the beneficial owners.,,17

In the Verizon-Alltel Order, however, the Commission approved Verizon Wireless'

showing of citizenship based on shareholder addresses, stating that "[CAPCC] has not provided,

and we do not discern, any basis for concluding that the information Verizon Wireless has

provided is inaccurate, cannot be relied on, or is insufficient for purposes of demonstrating

compliance with its foreign ownership ruling under section 31 O(b)(4) of the Act."18 In the first

place, this analysis reversed - for Verizon Wireless alone - decades of precedent that the

See Foreign Ownership Guidelines, 19 FCC Rcd at 22624-31; see, e.g., Instructions to
FCC Form 315, Section IV.H ("The Commission may also deny a construction permit or station
license to a licensee directy or indirectly controlled by another entity ofwhich more than 25% of
the capital stock is owned or voted by aliens, their representatives, a foreign government or its
representative, or another entity organized under the laws of a foreign country.... The voting
interests held by aliens in a licensee through intervening domestically organized entities are
determined in accordance with the multiplier guidelines [for determining attributable interests
held through corporations.]").

17 America M6vil, 22 FCC Rcd at 6223 ~ 59.

18 Verizon-Alltel Order, ~ 229.
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applicant, not the petitioner has the burden ofestablishing its qualifications under

Section 31 0Cb).19

Furthermore, contrary to the Commission's statement, CAPCC's Petition to Deny and its

associated Reply each explained why, in light of the methodology Verizon Wireless says it

followed, Verizon Wireless did not conduct the analysis that the Commission requires from all

other applicants.2o Verizon Wireless itself did not deny that the review it commissioned only

examined the address of the owner at the first level below a pure nominee, and did not assess the

ownership of that entity, as it might have done in a sample survey. Thus, as CAPCC explained

in detail; replete with examples, under the "special rule" allowing reliance on addresses of

record, Verizon Wireless, unlike its less "special" competitors, did not conc.em itself with

whether that top-level "beneficial owner" was a U.S. corporation directly or indirectly owned or

controlled by foreign parties, a limited partnership with non-insulated alien limited partners, or

even a foreign sovereign wealth fund, so long as the stockholder supplied a U.S. address, either

as a "registered address" to the company or as the "registered address" supplied to a bank or

other nominee holder. This is not the assessment of ultimate beneficial ownership that the

Commission's longstanding precedent requires for all other applicants. For Verizon Wireless,

the subsidiary of a foreign corporation, a limited partnership or LLC with non-insulated foreign

investors, or the sovereign wealth funds of non-WTO-member nations, so long as they have

supplied an address of record in the United States, each would count not only as WTO-qualified

See, e.g., Application ofContinental Cellular for Facilities in the Domestic Public
Cellular Telecommunications Radio Service on Frequency Block A, in Market 316, Alaska 2
(Bethel) and Nineteen Rural Service Area Applications Filed by Partnerships with Alien
Partners, 6 FCC Rcd 6834, 6837 ~ 17 (1991); Midwest Radio-Television, Inc., 24 FCC 2d 625,
626 ~ 4 (1970).

20 See CAPCC Petition to Deny at 28-31 & nn.61 & 63 (filed Aug. 11, 2008); CAPCC
Reply at 15-16 (filed Aug. 26,2008).
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For all other applicants and licensees, in contrast, those investments would count in their

entirety, regardless of registered address, as foreign investment and, unless the underlying share

ownership could be traced and proven, would count as non-WTO-qualified investment?2 Such a

glaring deficiency certainly suggests that the information obtained through Verizon Wireless'

methodology "cannot be relied upon" and is "insufficient for purposes of demonstrating

compliance with its foreign ownership ruling under section 31 O(b)(4) of the Act. ,,23

Moreover, the Commission cannot reconcile its dramatic loosening of the foreign

ownership rules just for Verizon Wireless with the recently-released Diversity Order, in which

the Commission rejected a proposal by 29 organizations and a broadcaster coalition to open new

financing resources for SDBs by relaxing existing restrictions on foreign ownership, using its

authority under Section 31 O(b)(4). As discussed in Section I, diversity in ownership in the

telecommunications industry has long been a public policy goal of both the Commission and of

As previously explained in CAPCC's Petition to Deny, sovereign wealth funds maintain
offices outside their borders. For example, Kuwait Investment Authority has an office in the
United Kingdom. See Sovereign Wealth Fund Institute - Kuwait Investment Authority,
http://www.swfinstitute.org/fund/kuwait.php (last visited Dec. 8,2008); Jamil Anderlini, "China
Investment Arm Emerges from Shadows," Financial Times, Jan. 5,2008,
www.ft.com/cms/s/0/fdOb7e6e-bb2f-ll dc-9fbc-0000779fd2ac.html.

See Foreign Ownership Guidelines, 19 FCC Rcd at 22624-34.

See Verizon-Alltel Order, ~ 229. The Commission's approval ofVerizon Wireless'
foreign ownership showing is particularly surprising given the additional caveat in the Verizon­
Alltel Order that "where a public company has reason to know the citizenship or principal places
of business ofparticular beneficial owners, e.g., based on notifications made pursuant to federal
securities regulations, the information should be included in the company's citizenship
calculations." See id, ~ 229 n.795. The methodology approved by the Commission for Verizon
Wireless, which involved the gathering of addresses from a third party, ensured that Verizon
Wireless would never even have the opportunity to glance down the list of investors, thus
insulating Verizon Wireless from ever seeing a shareholder name that itself would conclusively
show n,on-U.S. or non-WTO status, such as a non-WTO sovereign investor fund with a
registered address at its Paris office.
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minority entrepreneurs attempting to enter the rapidly consolidating telecommunications

industry.24 Nevertheless, the Commission rejected the relaxation proposed in the Diversity

Order first, because it saw relaxation of foreign ownership restrictions as "an extraordinary step"

and, second, because taking that step would require "a significant rulemaking proceeding to

examine this issue in greater depth.,,25 Having thus rejected any liberalization of its foreign

ownership standards and policies for SDBs, the Commission cannot reasonably accede to a new

liberalized standard that applies only to Verizon Wireless.

"The Commission may overrule or limit its prior decisions by advancing a reasoned

explanation for the change, but it may not blithely cast them aside.,,26 In the Verizon-Alltel

Order, however, the Commiss.ion "blithely cast aside" two policies it has consistently maintained

in prior decisions: its methods for evaluating foreign ownership and its policy ofpolicing

foreign ownership strictly even to the detriment of other high priority goals. Because the

Verizon-Alltel Order strikingly conflicts with existing precedent, the Commission had an

obligation to provide a reasoned explanation for applying a different standard to Verizon

Wireless. As discussed below, the Commission did not provide any such explanation.

See, e.g., William D. Bradford, Discrimination in Capital Markets, BroadcastlWireless
Spectrum Service Providers andAuction Outcomes (2000); Ivy Planning Group, LLC, Whose .
Speqtrum is it Anyway? Historical Study ofMarket Entry Barriers, Discrimination and Changes
in Broadcast and Wireless Licensing [1950 to Present} (2000); see also Proposed Reforms to
Affirmative Action in Federal Procurement, 61 Fed. Reg. 26042, 26052 (Dep't of Justice,
May 23, 1996) (DOJ proposal citing studies and Congressional hearings documenting that
"widespread discrimination, especially in access to financial credit, has been an impediment to
the ability ofminority-owned business to have an equal chance at developing in our economy").

25 Diversity Order, 23 FCC Rcd at 5949 ~ 24.

26 Tel. & Data Sys., Inc. v. FCC, 19 F.3d 42,49 (D.C. Cir. 1994) (citing Rainbow B 'casting
Co. v. FCC, 949 F.2d 405,408 (D.C. Cir. 1991); Telecomms. Research & Action Ctr. v. FCC,
800 F.2d 1181, 1184 (D.C. Cir. 1986)).
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The Commission Did Not Proper1r Distinguish America Movil.

27

"A long line of precedent has established that an agency action is arbitrary when the

agency offer[s] insufficient reasons for treating similar situations differently.,,27 Therefore, when

the Commission treats an applicant differently than it has treated an apparently similar applicant

in a prior decision, the Commission must explain its departure from precedent. If the agency

distinguishes the previous case based on its facts, then the agency must cite a distinction

logically related to the underlying policy goals the agency intends to achieve. Indeed, the United

States Supreme Court has explained that factual distinctions between cases "serve to distinguish

the cases only when some legislative policy makes the differences relevant to determining the

proper scope of the prior rule.,,28 Therefore, "[if] the agency distinguishes earlier cases[, it must]

assert[] distinctions that, when fairly and sympathetically read in the context of the entire opinion

of the agency, reveal the policies it is pursuing.,,29

For example, in Telephone & Data Systems v. FCC, the D.C. Circuit evaluated the

Commission's application of the six-factor test for de facto control known as the Intermountain

test.30 The court found that the Commission failed to reconcile its evaluation of several factors

with how it had applied them in previous cases and, indeed, drew conclusions at odds with the

factors themselves. The court explained:

The Commission's application of the Intermountain test in this case amounts to a
determination that it is a meaningless recitation with which the Commission may
find compliance or noncompliance by arbitrarily saying in one case that

County ofLos Angeles v. Shalala, 192 F.3d 1005, 1022 (D.C. Cir. 1999) (quoting
Transactive Corp. v. United States, 91 F.3d 232,237 (D.C. Cir. 1996)).

28 Atchison, Topeka Santa Fe Railway Corp. v. Wichita Bd ofTrade, 412 U.S. 800, 808
(1973).

29 Shaw's Supermarkets, Inc. v. NLRB, 884 F.2d 34,36 (1st Cir. 1989) (quoting Atchison,
Topeka Santa Fe Railway Corp., 412 U.S. at 809) (alterations in original).

30 See Tel. & Data Sys. v. FCC, 19 F.3d 42 (D.C. Cir. 1994).
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thcorctical access to the facility is sufficient while in 91lothBr thnt th~ ~~ort~d
licensee must have actual control of the facility; that in one case a theoretical,
hazy, and intermittent right to participate in daily operations is sufficient, in
another actual control is required; that in one case awareness ofpolicy decisions
is sufficient and in another determining and carrying out policy decisions
including preparing and filing applications is required; and that in one case being
in actual charge of employment supervision and dismissal of personnel is a
determinative factor and in another a factor hardly relevant to the Intermountain
analysis at all. This is not reasoned decisionmaking. but the very sort of
arbitrariness and capriciousness we are empowered to correct. 31

Accordingly, the court remanded the decision to the Commission, holding that the Commission's

decision was arbitrary and capricious due to its failure to apply the law in a manner consistent

with precedent.

In the Verizon-Alltel Order, the Commission entirely failed to provide an adequate

explanation for refusing to follow its recent decision in America M6vil, where it explicitly

rejected the use of shareholder addresses as a basis for assessing ownership under

Section 31O(b). America M6vil, like the partners ofVerizon Wireless, was a publicly held

corporation with widely dispersed stockholdings. America M6vil sought to have the

Commission "infer that the citizenship of the company's beneficial owners typically will

correspond to: (1) the registered addresses of stockholders that have taken possession of their

stock certificates; and (2) the addresses of custodian banks and brokers that hold shares for the

more numerous owners that have chosen not to possess the stock certificates.,,32 The

Commission, however, flatly refused: "we decline, based on the record in this proceeding, to

change the Commission's precedent by accepting street addresses of stockholders and banks as

an indicator of citizenship of the beneficial owners.,,33

See id at 50 (emphasis added).

America M6vil, 22 FCC Red at 6222-23 ~ 59.

33 Id The Commission eventually was able to grant the America M6vil application with
extensive .conditions, based on a finding that the shares analyzed using shareholder "registered
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Instead, responding to objections based on America M6vil in CAPCC's Petition to Deny,

the Commission stated:

As a factual matter, we believe that [CAPCC] misconstrues the methodology that
Verizon Wireless has used to demonstrate compliance with its section 31 O(b)(4)
ruling. Verizon Wireless has provided the Commission with aggregate
information regarding the addresses ofrecord of nearly 100 percent of the
beneficial owners of Verizon and Vodafone stock. Thus, in contrast to the foreign
ownership information we rejected in the America M6vil Order, the Verizon
Wireless data does not rely on "the addresses of custodian banks and brokers that
hold shares for the more numerous owners that have chosen not to possess the
stock certificates.,,34

This explanation entirely fails to show that Verizon Wireless' Section 31 O(b)(4) showing did

something other than presume stockholder citizenship from stockholder addresses, the very

presumption that the Commission found insufficient in America M6vil. The Commission has an

obligation in adjudications to explain its departure from settled precedent and to articulate the

reason for that decision in light of the underlying policy.35 Thus, CAPCC did not "misconstrue"

Verizon Wireless' methodology, and, as discussed below, the Commission did not distinguish

America M6vil on grounds sufficient to withstand judicial review under an arbitrary and

capricious standard.

At best, the passage quoted above points out that, for some shares, Verizon Wireless got a

third party to go a single step above pure nominee holders and then make a conclusive

presumption ofcitizenship based on the address of the holder at that next level. But this

distinction has no relevance with respect to the Commission's rejection of shareholder addresses

addres~es" were almost all non-voting shares and that more than 93 percent of the voting rights
were held by a trust controlled by a single family. Those conditions are not present, of course,
for Verizon and Vodafone.

Verizon-Alltel Order, ~ 228 (quoting America M6vil, 22 FCC Rcd at 6222-23 ~ 59)
(emphasis added).

35 See Kidd Commc'ns v. FCC, 426 FJd 1,4-6 (D.C. Cir. 2005).
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in America M6vil. The street (or post office box) address supplied by a shareholder, as Verizon

Wireless acknowledged,36 only discloses the location of the place or the agent to which the

stockholder wants information sent; it has no necessary relationship with the Section 31 OCb)

status of the stockholder Wlder the interpretation of Section 31 O(b) that the Commission applies

to everyone but Verizon Wireless. Thus, Verizon Wireless' showing was deficient for exactly

the same reasons that a showing based on addresses was deficient in America M6vil, and the

Commission's approval of that showing just for Verizon Wireless was arbitrary and capricious.

Accordingly, the Commission cannot change its current policy rejecting shareholder

street addresses to establish a new definition of "foreign ownership" Wlder Section 31 O(b) just

for Verizon Wireless without overruling America M6vil and acknowledging that all applicants in

all services may use the same definitions of "foreign ownership" that Verizon Wireless used

here.

C. The Commission Improperly Relied on the WWOR-TVDecision and the
Mobile Satellite Ventures Decisions as "Precedents" for the Use of
Shareholder Addresses "On a Fact-Specific, Case-by-Case Basis."

In the Verizon-Alltel Order, the Commission attempted to show that it was following

precedent with respect to reliance on shareholder addresses for a 31 O(b)(4) showing, stating that

"[t]he Commission has permitted public companies to use methods other than random surveys,

including the collection of shareholder addresses, on a fact-specific, case-by-case basis.,,37 In

support of this statement, the Commission cited its 1991 WWOR-TV decision and its 2006 and

2008 decisions concerning the ownership ofMobile Satellite Ventures Subsidiary LLC

Verizon Wireless, Opposition to Chatham Avalon Park Community Council's Petition
for Reconsideration, WT Docket No. 07-208, at 8 (filed Aug. 28, 2008).

37 .See Verizon-Alltel Order, ,-r 229.
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("MSV") ,38 for two principal reasons, however, the Commiggion'gcit9.tiol1 to th~M M.~M fMls to

support its decision in the Verizon-AllteIOrder. First, none of these cases actually demonstrates

a Commission policy, or a conscious change in Commission policy, with respect to the use of

shareholder addresses to demonstrate permissible levels of foreign ownership. (Indeed, uncited

portions of WWOR-TV contradict the Commission's conclusion.) Second, the Commission

failed to identify any facts and circumstances that it relied upon to allow Verizon Wireless'

showing on a "fact-specific, case-by-case basis."

1. None of the Cases Cited by the Commission Provide a
Precedent for Allowing Verizon Wireless to Rely on
Shareholder Addresses in its 310(b) Showing.

Neither WWOR-TVnor the two MSV decisions provide a precedent for the Commission's

decision to allow Verizon Wireless to rely on shareholder addresses. In WWOR-TV, the

Commission permitted a pro forma transfer of control of station WWOR-TV, Secaucus, New

Jersey, from its parent corporation, MCA, to an entity owned by substantially the same set of

shareholders.39 Prior to the transfer, MCA had performed an alien ownership sample survey that,

under worst-case assumptions regarding the outcome of intervening transactions, showed that

See id, ~ 229 n.794 (citing WWOR-TV, Inc. For Transfer ofControl ofStation WWOR­
TV, Licensee ofStation WWOR-TV, Channel 9 Secaucus, New Jersey, Memorandum Opinion
and Order, 6 FCC Rcd 6569, 6572 ~ 13 (1991) [hereinafter "WWOR-TV"], appeal dismissed sub
nom. Garden State Broadcasting Ltd. Partnership v. F.c.c., 996 F.2d 386 (D.C. Cir. 1993);
Motient Corporation and Subsidiaries, Transferors, and SkyTerra Communications, Inc.,
Transferee, Applicationfor Authority to Transfer Control ofMobile Satellite Ventures Subsidiary
LLC, WC Docket No. 06-106, Memorandum Opinion and Order and Declaratory Ruling, 21
FCC Rcd 10198, 10216 ~ 41 & n.114 (IB 2006) [hereinafter "MSV 2006"]; Mobile Satellite
Ventures Subsidiary LLC and SkyTerra Communications, Inc. Petitionfor Declaratory Ruling
Under Section 310(b) ofthe Communications Act of1934, as Amended; Harbinger Capital
Partners Master Fund 1, Ltd and Harbinger Capital Partners Special Situations Fund, L.P.
Petition for Expedited Action for Declaratory Ruling Under Section 31O(b) ofthe
Communications Act of1934, as Amended, Order and Declaratory Ruling, 23 FCC Rcd 4436,
4461-62, App. B, ~~ 24-25 (2008) [hereinafter "MSV 2008"]).

39 See WWOR-TV, 6 FCC Rcd at 6569 ~ 1.

= •
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MeA'S foreign ownership fell below the 2S-percent guideline. ,,40 In response to Whitely

Communications' petition for reconsideration, the Commission cited MCA's previous alien

ownership survey and described its initial decision as follows:

[W]e observed that a licensee would not ordinarily be required to certify its
compliance with [Section 31 O(b)] until it filed its next renewal application and
that we would not require a new survey in connection with a short-form transfer
application in the absence of a well-founded question as to compliance with the
Act. . .. We therefore concluded that no substantial and material question of fact
existed as to compliance with the ACt.41

The Commission's decision relied upon the sufficiency, in the context of a pro forma transfer, of

MCA's prior sample survey. The Commission did not even discuss shareholder addresses in its

initial decision. In response to Whitely's petition for reconsideration, the Commission

acknowledged that the transferee had used shareholder mailing addresses merely to confirm the

continued accuracy of the prior survey, which alone was sufficient.42 The Commission referred

to the information from mailing addresses but stated that "relying on mailing addresses is not a

substitute for a random survey," and expressed the expectation that "in connection with the

preparation of any subsequent renewal application, [the transferee] will use reasonable methods

to ensure compliance with section 31O(b),,,43 the plainly stated policy being that reliance upon

shareholder addresses does not constitute a "reasonable method." WWOR-TVtherefore provides

no basis for the Commission to approve Verizon Wireless' total reliance on shareholder

addresses to demonstrate compliance with Section 31 O(b) in the context of a long-form transfer

ofcontrol and contradicts the Commission's holding in the Verizon-Alltel Order.

40

41

42

43

See id at 199 ~ 12.

See WWOR-TV, 6 FCC Rcd at 6572 ~ 12 (emphasis added).

See id at 6572 ~ 13.

See id at 6572 ~ 13 (emphasis added).

P4IS;iilmii is
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The MSV 2006 decision does not address citizenship presumptions from stoGKholdCI
addresses; the decision does not mention the issue and gives no indication that the issue was

raised or considered in the proceeding.44 One of many filings in that proceeding mentions that a

minority shareholder several levels removed from the licensee consulted shareholder addresses.

To cite the MSV 2006 decision as a precedent for reliance on stockholder addresses, the

Commission in essence must argue that it somehow invalidated sub silentio a consistent, express

line ofprecedent by overlooking an application defect that the applicant failed to point OUt.
45

That position is untenable, particularly in view of the Commission's express recognition that it in

fact was departing from established precedent in the Verizon-RCC Order because of Verizon

Wireless' supposed but unexplained "special circumstances.,,46 Furthermore, even if the

Commission was aware of the reliance on stockholder addresses in the MSV 2006 decision,

because that decision fails to acknowledge or explain its departure from precedent, a citation to

the decision with no supporting analysis would merely perpetuate the Commission's failure to

explain its change in policy-not provide the required explanation for that change.

The MSV 2008 decision similarly does not address or endorse citizenship presumptions

from stockholder addresses. In fact, the only evidence that the Commission might possibly have

considered the reliance on mailing addresses is the vague statement that "we are concerned about

the quality of information made available to the Commission with respect to the foreign

See MSV 2006,21 FCC Red at 10215 ~ 41 & n.114.

Compare Shaw's Supermarkets, Inc. v. NLRB, 884 F.2d 34,37 (1st Cir. 1989) (explaining
that an agency "may not depart sub silentio, from its usual rules of decision to reach a different,
unexplained result in a single case." (quoting NLRB v. Int'l Union ofOperating Engineers, Local
925,460 F.2d 589, 604 (5th Cir. 1972))); Comm.for Cmty. Access v. FCC, 737 F.2d 74,80 (D.C.
Cir. 1984) ("[A]n agency cannot silently change its policies.").

46 See Applications o/Cellco Partnership d/b/a Verizon Wireless and Rural Cellular
Corporation, WT Docket No. 07-208, Memorandum Order and Declaratory Ruling, FCC 08­
181, ~ 149, reconsideration pending [hereinafter "Verizon-RCC Order"].
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complete information.,,47 In support of this statement, the Commission cites a January 25,2008

letter filed by MSV that does not discuss the methodology used to calculate TerreStar's foreign

ownership. MSV discloses the use of mailing addresses only in a footnote of its petition, which

cites the filings that MSV submitted in conjunction with the MSV 2006 order. Thus, the

Commission's comment about "the quality of information" may reflect the age of the data (one

year old at the time of the decision), the lack of detail concerning the countries where

shareholders were located (in contrast to the data submitted by the Harbinger Funds), or any

other concern not stated in the order. Furthermore, based on these nebulous concerns about data

quality, the Commission declared that it would consider all future investment by TerreStar as

non-WTO until the applicants could provide "information to demonstrate that TerreStar's

shareholdings in SkyTerra are properly ascribed to the United States or other WTO Member

countries.';48 Thus, the MSV 2008 decision is hardly an endorsement ofthe methodology used to

calculate TerreStar's foreign ownership, however the Commission may have understood it.

Furthermore, the very fact that the Commission expressed concern about the quality of

TerreStar's foreign ownership data reveals the importance that the Commission normally places

on a thorough evaluation of all ownership interests. While Verizon Wireless relies on mailing

addresses for 100% of its ownership calculation, mailing addresses were used in the MSV 2008

decision to determine the ownership of only 24.5% ofMSV's equity and none of its voting

rights.49 TerreStar itself was three levels up the ownership chain and yet the Commission still

See MSV 2008, App. B, ~ 25 & n.123.

See id., App. B, ~ 25.

Petitioner derives this 24.5% by multiplying the 59% of TerreStar not owned by the
Harbinger Funds, by wholly-owned Motient Venture Holdings' 41.48% equity interest in
Skyterra, by Skyterra's 99.29% equity interest in MSV LP. Indeed, because MSV reported that

Eiii&:SZSZiCi : : t =
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scrutinized the accuracy of its citizenship data instead of relying on TerreStar's "address of

record" (or the address of one of the corporations lower in the ownership chain). Under the

Commission's special rule for Verizon Wireless, MSV's U.S. address could have established

MSV as wholly U.S.-owned and U.S.-controlled, and TerreStar's foreign ownership would have

been ignored entirely.

Finally, the MSV 2008 decision does not indicate in any way that the Commission

intended to alter in any respect its express decision in America M6vil to reject the use of

shareholder address information as an acceptable means to show stockholder citizenship. To the

contrary, the MSV 2008 decision cites America M6vil with approval, which refutes any inference

that the Commission intended to depart from that decision.50 In short, presumption of citizenship

from stockholder addresses of any sort is an approach that the Commission precedent expressly,

definitively, and consistently has rejected for everyone but Verizon Wireless.

2. The Commission's Failure to Identify the Facts and
Circumstances Justifying Reliance on Shareholder
Addresses Is Fatal to the Verizon-Alltel Order's Ability to
Withstand Judicial Review.

Even if any of the above decisions actually constituted precedent for permitting reliance

on mailing addresses "on a fact-specific, case-by-case basis," the Commission completely failed

to describe the facts and circumstances that justified allowing Verizon Wireless to rely on

4.5% of this 24.5% was non-WTO, MSV used shareholder addresses only to show the U.S. or
WTO status of20% of its equity ownership. See Letter from Tom W. Davidson, Esq., Counsel
for SkyTerra Communications, Inc. and Bruce Jacobs, Esq., Counsel for Mobile Satellite
Ventures Subsidiary LLC to Ms. Marlene H. Dortch, Esq., Secretary, Federal Communications
Commission, dated Oct. 5,2007, at Attachment 7(b) (reporting 10.8% non-WTO ownership in
TerreStar); Letter from Tom W. Davidson & Karen Milne, Counsel for SkyTerra
Communications, Inc. and Bruce Jacobs & Clifford M. Harrington, Counsel for Mobile Satellite
Venture Subsidiary LLC to Ms. Marlene H. Dortch, Esq., Secretary, Federal Communications
Commission, filed January 25,2008, at 2 n.2 (stating that the data in the October 5, 2007 letter
did not include the Harbinger Funds' interest in TerreStar).



- 22-

shareholder addresses in this particular case. By failing to identify the kinds of facts and

circumstances that would justify reliance on shareholder addresses in some cases but not in

others, the Commission severely endangered the ability of the Verizon-Alltel Order to withstand

a challenge under the arbitrary and capricious standard.

An agency may "proceed case by case or, more accurately, subregulation by

subregulation, but it must be possible for the regulated class to perceive the principles which are

guiding agency action.,,51 Therefore, the Commission may use adjudication to evolve a

definition of"reasonable methods to insure compliance with section 31 O(b),,,52 but its decisions

must converge into a coherent body of law rather than diverge into a miscellaneous assortment of

completely unrelated decisions. As the Court of Appeals for the District of Columbia Circuit has

stated:

Distinguishing cases on the basis ofprincipled differentiations is one thing;
consciously setting out to 'confine each case to its own facts,' another-one
which would virtually eliminate all precedent. After all, finding factual variations
from case to case is a trivial task, and to say a case has been confined to its facts is
just a polite way to say it has been ignored. But the Commission cannot be so
cavalier with its own precedent and those of this court without suggesting that the
rationale by which it is reaching its conclusions is either illogical or sub rosa, and
thereby inviting reversal.53 .

Thus, it is not enough for the Commission to point out, as it did in the Verizon-Alltel Order, that

it has allowed applicants to rely on shareholder mailing addresses "on a fact-specific, case-by-

case basis.,,54 Indeed, regulated parties must be able to "measure the scope of the ratio

decidendi, so as to predict how future cases will be decided, and therefore how behavior should

='&222 Ii

50

51

52

53

54

See MSV 2008 at 8 n.39, 14 n.l29.

See Pearson v. Shalala, 164 F.3d 650,661 (D.C. Cir. 1999).

See Verizon-Alltel Order,,-r 229 (quoting WWOR-TV, 6 FCC Rcd at 6572,-r 13).

Commc'ns Investment Corp. v, FCC, 641 F.2d 954,976 (D.C. Cir. 1981).

See Verizon-Alltel Order, ~ 229.
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as a wand waived over an undifferentiated porridge of facts, leaves regulated parties and a

reviewing court completely in the dark ....,,55

Indeed, judicial review is impossible without some explanation of an agency's decision to

treat apparently similar cases differently. "A reviewing court must be able to discern in the

Commission's actions the policy it is now pursuing, so that it may complete the task ofjudicial

review - in this regard, to determine whether the Commission's policies are consistent with its

mandate from Congress.,,56 When no explanation is provided, "[t]he court really has no way of

knowing if the rationale it discerns is in fact that of the agency, or one of the court's own

devise... Yet only the former can provide a legitimate basis for sustaining agency action. ,,57

Consequently, courts will remand agency decisions when they cannot determine the basis for the

agency's action.

The Verizon-Alltel Order states that prior use of shareholder addresses was allowed "on a

fact-specific, case-by-case basis," yet the Commission's order and the record in this proceeding

are devoid of any support for the existence of circumstances warranting a different and more

liberal interpretation of Section 31O(b) for Verizon Wireless than for other licensees and

applicants that the Commission regulates.58 The Verizon-Alltel Order does not discuss what

See Philadelphia Gas Works, 989 F.2d 1246, 1251 (D.C. Cir. 1993).

See Atchison, Topeka Santa Fe Railway Corp. v. Wichita Bd. a/Trade, 412 U.S.,800, 806
(1973).

57 LeMoyne-Owen College v. NLRB, 357 FJd 55,61 (D.C. Cir. 2004); see Bush-Quayle '92
Primary Comm. v. FEC, 104 F.3d 448,454 (D.C. Cir. 1997) ("Without adequate elucidation, this
court has no way of ascertaining whether cases are indeed distingUishable, whether the
Commission has a principled reason for distinguishing them, or whether the Commission is
refusing to treat like cases alike.").

58 As CAPCC pointed out in its Petition to Deny, although the Commission states in the
Verizon-RCC Order that it permitted Verizon Wireless to make a conclusive presumption of
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facts and circumstances might justify the use of shareholder addresses, as opposed to previous

cases such as America M6vil (rejecting the use of shareholder addresses), WWOR-TV (possibly

accepting shareholder addresses as a supplement to an ownership survey in a pro forma

transaction), MSV 2006 or MSV 2008 (accepting data based on shareholder addresses without

acknowledging the issue at all). Because the Commission has no justification for applying such

an extraordinarily inequitable policy, which amounts to patent discrimination in favor ofVerizon

Wireless and against its competitors, the Commission's approval ofVerizon Wireless' 31 O(b)

showing in the Verizon-Alltel Order cannot withstand judicial review.

III. Conclusion

Accordingly, for the reasons set forth above in its Petition for Reconsideration, and in its

Petition to Deny, Petitioner submits that the Verizon-Alltel Order should be reconsidered. The

Commission erred in (1) rejecting, without explanation and contrary to recently-applied policies,

CAPCC's proposal of a divestiture condition including a right of first negotiation for SDBs and

(2) applying to Verizon Wireless a substantially more favorable definition of what constitutes

foreign ownership under Section 31 O(b) than it applies to all other licensees and applicants.

Consequently, the Commission (1) must reconsider the divestiture condition proposed by

CAPCC and (2) must either (a) obtain from Verizon Wireless a statistically valid sample survey

establishing the citizenship of the shareholders ofVerizon Wireless' constituent partners and

stockholder citizenship based on stockholder addresses alone because of supposed "special
circumstances," there is no support in the decision or the record for the existence of such "special
circumstances," other than Verizon Wireless' bare assertion that a survey would be
"burdensome." The sample size required for a statistically valid sample does not vary linearly
with the size of the population to be sampled, however, so the raw number of shares outstanding
cannot justify special treatment for Verizon Wireless. See CAPCC Petition to Deny at 29-30.
Verizon Wireless's need for a rapid decision also is irrelevant. Verizon Wireless had the time
and resources to conduct a proper survey, so the timing was entirely in Verizon Wireless's
control.
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demonstrating eligibility for a Section 31O(b)(4) public interest determination based upon the

multilevel analysis that the Commission requires from other applicants or (b) expressly

acknowledge that socially disadvantaged businesses and other applicants and licensees likewise

may use Verizon Wireless' registered address standard as the sole test for determining the

citizenship of their potential investors under Section 31 O(b) for all services.

Respectfully submitted,

Vernon Ford. Jr., Esq.
3234 W. Washington St.
Chicago, Dlinois 60624

OfCounsel
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