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Summary

Qantum ofFt. Walton Beach License Company, LLC, ("Qantum"), through counsel,

hereby seeks reconsideration ofa decision of the COIl1IIlission whereby a slim majority of the

Commissioners voted to permit WPGG(FM), a station that has provided service to the rural

community of Evergreen, Alabama, for more than 25 years, to abandon that community so that it

could move 70 miles away to the much larger, and rated, market ofFort Walton Beach, Florida.

In permitting that relocation, the majority, although making the-nearly-obligatory ritual

statement that it would I!ot blindly grant a first local service preference, actually did precisely

that. Even though the WPGG(FM) proposal met virtually none ofthe criteria established by the

Commission for determining when a first local service preference is to be awarded, the

Commission granted the proposal without subjecting the two staff decisions that led to the

abandonment ofEvergreen to any sort of scrutiny, even going so far as to make claims that have

absolutely no support in the record.

As a result, the majority has permitted a situation to arise that is unprecedented. It has

permitted a licensee to abandon its community of license in the name of'creating first local

service when, using the factors and criteria that the Commission has only recently reaffirmed in

the course ofthe proceeding permitting licensees to change their communities of license by filing

minor modification applications, no credit for providing first local service should have been

provided. Moreover, in permitting WPGG(FM) to abandon Evergreen, it has caused Evergreen

to become solely dependent on a single AM station that operates with only 177 watts at night

and has caused 15,199 people, Le., more than the entire population ofConecuh County, which is

the county ofwhich Evergreen is the county seat, to lose their fifth serVice and more than 5,000

people to lose their fourth service, thus placing ¢.ose populations below the five-station threshold



which the Commission has always viewed as being the baseline for determining when a

population has the substantial service to which it should be entitled. To support its action

permitting the wholesale abandonment of rural Alabama, the maj<;>rity can do more than point to

two cases in which it has permitted populations that are a fraction the size of those involved in

the WPGG(FM) abandonment to drop below the five-station baseline. The majority fails to cite a

single case in which it has previously permitted a population approaching the size ofthe

population in the present case to drop below the five-station service thatthe Commission has

previously found to be vital to ensuring compliance with Section 307(b) of the Act.

The upshot of the majority's action is that it has allowed WPGG(FM) to create an

underserved f'opulation so that it can relocate to a transmitter site in Fort Walton Beach, move to

a studio in Fort Walton Beach, ,and even adopt the-call sign of a station that had for many years

been associated with the Fort Walton Beach market. The nominal basis for permitting the

relocation, namely, the provision offirst local service to Shalimar, is wholly illusory and totally
, ' ,

inconsistent with estaolished precedent. Because the majority's action undercuts the

Commission's established mechanism for assessing claims of entitlement to credit for providing

first local service, it must be overturned.

ii
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Washington~D.C. 20054
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FM Broadcast Stations
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To: Office of the Secretary
Attention: The Commission

)
)
) MB Docket No. 04-219
) RM-10986
)
)

PETITION FOR RECONSIDERATION

, Qantum ofFt. Walton Beach License Company, LLC ("Qantum"), hereby petitions the

Commission to reconsider the Memorandum Opinion and Order] adopted by a 3 to 2 vote of the

Commission in the above-captioned'proceeding (the "Majority Decision")? As is demonstrated

below, that Majority Decision, which did little more than repeat verbatim the conclusions

reached by the staffwithout subjecting those conclusions to any form of scrutiny, is totally

inconsistent with the Commission's carefully-crafted mechanism for ensuring that licensees do

not abandon rural communities in favor ofmore lucrative markets. Because the majority's

action has led to an unprecedented situation in which its failure to enforqe the established

standards for awarding credit for providing first local service has created an underclass of

164,459 people who will lose service, more than 15,000 ofwhom will no longer receive the five-

station service that the Commission has previously considered to be the minimum baseline for

considering a population to be abundantly served, the Majority Decision must be reversed.

1 Evergreen, Alg.bama,· andS/lalimar, Florida, 46 CR356'(2008).
2 A summary o~the Majority Decision waspublished in the Federal Register on November 20,2008. 73 Fed. Reg.
70282. This Petition for Rec~nsideration is thus timely filed. See 47 C.F.R. §§ 1.4(b) and 1.429(d).



I. .Introduction.

In the Majority Decision, three of the Commissioners, over the Joint Dissenting

Statement of Commissioners Michael J. Copps and Jonathan S. Adelstein, permitted Cumulus

Licensing LLC ("Cumulus,,)3 to withdraw the service that WPGG(FM)4 had provided to the

community ofEvergreen, Alabama, for more than twenty-five years and to move the station

more than 70 miles away to a transmitter site and a studio located in Fort Walton Beach, Florida.

Ostensibly, the reason for permitting Cumulus to relocate WPGG(FM) to Fort Walton Beach was

so that the station could provide first local service to Shalimar, Florida - a community that is

deeply imbedded within the Fort Walton Beach Urbanized Area and that, but for the six-tenths of

a mile .of separation forced upon the two communities by the intervening Choctawhatchee Bay,

is immediately adjacent to Fort Walton Beach. As will be explained below, the majority erred

in crediting Cumulus with providing first local service to Shalimar inasmuch as Shalimar, with

3 The Petition for Rule Making that initiated this proceeding was originally filed by Gulf Coast Broadcasting
Company, Inc. (IGulfCoast"). Gulf Coast subsequently sold WPGG(FM) to Star Broadcasting, Inc. ("Star"), which,
within days ofthe staffReport and Order granting the proposal for the abandonment ofEvergreen and the relocation
ofWPGG(FM) to the Fort Walton Beach market, agreed to sell WPGG(FM) to Cumulus Licensing LLC in a
transaction that was explicitly conditioned on the relecation ofWPGG(FM) to the Fort Walton Beach market. See
BALH ~ 20050503AAW. As was pointed out in the Joint Dissenting Statement of Commissioners Copps and
Adelstein, the result of that sale was that "radio giant Cumulus" became the licensee of WPGG(FM) and the station
became "part ofCumulus's four-station clusler in the Ft. Walton market." 46 CR 356,362 (2008). To avoid
confusion, the term "Cumulus" shall be used throughout this Petition for Reconsideration to refer to the proponent
ofthe rule makiI::tg permitting WPGG(FM) to abandon Evergreen and move to Fort Walton Beach.
4 WPGG(FM) now operates under the call sign of"WNCV(FM)," which had been the call sign of a lower-powered
station that Cumulus operated as part of its Fort Walton Beach cluster of station. The Very fact that Cumulus would
change the station's call sign to WNCV evidences that the. real intention ofthe relocation ofthe station from .
Evergreen to Shalimar was to serve the Fort Walton Beach market. A review ofthe WNCV web page as of
December 22,2008, is instructive in this regard. See WWW:.wncv.com. That page does not mention that Shalimar is
the station's community of license. Although the "Remotes" page and the "Scrapbook" page refer to events in Fort
Walton Beach ap.d Crestview, neither makes· any reference to any events in Shalimar. The Media Kit for WNCV that
is linked from the WNCV web page states that the station'.s "Primary Listening Area" is "Fort Walton BeachlDestin,
Florida." Not only does the Media Kit, a copy ofwhich is attached, fail to make any reference to Shalimar as being
in the coverage-area, but the map included with that kit does not even show Shalimar, althoUgh it prominently
displays Fort Walton Beach, Niceville, Crestview and other communities in and around the Fort Walton Beach
Urbanized Area. It is clear that Cumulus's real-world intentions are quite different than those that it disingenuously
hopes the Commission will attribute to it.
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its population of 718 people, is, pursuant to the controlling precedent established by the

Commission in Faye and Richard Tuck ("TUC/('j5 and RKO Gen~ral, Inc. (KFRC)("RKO"),6

interdependent with the Fort Walton Beach Urbanized Area.

II. A Reversal of the Majority Decision is Essential if the Mechanism Established by the
Commission for Ensuring tltat Changes in Community of License are Validly
Entitled to First Service Credit is not to be Subverted.

It is crucial that the Commission move expeditiously' to reverse the Majority Decision if

the mechanism that has been put in place by the Commission to avoid the wholesale migration of

stations from rural areas to larger metropolitan c.ommunities is not to be subverted.

Not quite twenty years ago, the Commission significantly revised the procedures whereby

FM stations are permitted to change their community of license. Amendment ofthe

Commission's Rules Regarding Modification ofFM and TVAuthorizations to Specify a New

Community ofLicense, 4 FCC Red. 4870 (1989), recon. granted in part, 5 FCC Red. 7094

(1990) (the "First Community ofLicense Modification Rule Making"). Prior to that change in

procedures, a licensee seeking to change its community of license potentially subjected itself to

competing applications. As a result, many licensees opted against changing their communities of

license for fear oflosing their underlying authorizations. In 1989, however, the Commission

changed its procedures such that licensees were permitted to file rule making proposals whereby

they could obtain changes in their communities of license without subjecting their licenses to

such competing applications. By no longer requiring that these licensees subject themselves to

competing applications, the First Community ofLicense Modification Rule Making eliminated

one of the principal deterrents to proposing a change in community of license. As a result,

s3 FOC Red. 5374 (1988).
6 5 FCC Red 32-22 (1990).

- 3 -



comrnenters such as the National Association of Broadcasters and even one of the

Commissioners expressed concern that the change ofprocedure a~opted by the Commission

could lead to the abandonment .of communities and the associated withdrawal of service from

rural areas. In response, the Commission reconsidered its Report and Order in the First

Community ofLicense Modification Rule Making and, in the process of doing so, made it clear

that, in considering rulemaking petitions to change communities of license, the Commission

would "consider whether a proposal would result in shifting of service from an underserved rural

to a well-served urban area and the public interest consequences of any such change."? The

Commission also explained that it would look not only at the question ofwhether a licensee had

proposed to move from a rural to an urban area, but would also assess whether the proposal

resulted in a loss of service. As the Commission explained, "The public has a legitimate

expectation that existing service will continue, and this expectation is a factor we must weigh

independently against the service benefits that may result from reallotting of a channel from one

community to another, regardless ofwhether the. service removed constitutes a transmission .

service, a reception service, or both. Removal of service is warranted only if there are sufficient

public interest factors to offset the·expectation of continued service."s

When it adopted this First Community ofLicense Modification Rule Making, the

Commission well understood that licensees could be tempted to manipulate the Commission's

Section 307(b) allotment priorities so as to make it appe~ that a proposed change in community

of license better served the goals of Section 307(b) than did the status quo.9 Given the fact that

the provision of first local transmission service falls within allotment priority "3" whereas "other

7 5 FCC Rcd at 7096.
8 5 FCC Rcd at 7097.
9 Sectien 307(b~iofthe Communications A;ct of 1934 imposes upon the Commission the obligation to fairly,
efficiently and equitably distribute radio lieenses among the country's various communities. See 47 USC §307(b).
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public interest matters" fall within allotment priority "4",10 the Commission did not need to be

especially prescient to realize that the goals of Section 307(b) could be easily subverted if a

licensee proposed to relocate to a community that did not have a broadcast station of its own but

that was already well served by stations in surrounding communities. The Commission

explained that, to avoid such a gaming of the Section 307(b) priorities, the Commission would

continue to follow its policy whereby it had "consistently given little or no weight to claimed

first local service preferences if, given the facts and circumstances, the grant of a preference

would appear to allow an artificial or purely technical manipulation of the Commission's 307(b)

related policies."ll In particular, the Commission relied upon two prior decisions that it stated

would be used to determine whether such an "artificial or purely technical manipulation" was

occurring. Specifically, the Commission relied upon RKO and Tuck. .

In the intervening period between the submission of Qantum's Application for Review

and the issuance of the Majority Decision, the Commission issued its decision in Revision of

Procedures Governing Amendments to FM Table ofAllotments and Changes ofCommunity of .
, .

License in the Radio Broadcast Services (the "Second Community ofLic,ense Modification Rule

Making,).12 In that decision, the Commission held that it would permit' licensees to change their

commUnities ,of license simply by filing applications seeking a minor modification of facilities.

In other words, it wouid no longer be necessary to go through the rather protracted rule making

procedures that applied in the present case. At the time that it adopted the Second Community of

License Modification Rule Making, the Commission emphasized that it would "carefully

consider whether an application would promote the fair, efficient, and equitable distribution of

10 As the Commission explained in Revision ofFMAssignment Polioies and Prooedures, the FM allotment priorities
are: (1) fIrst ful[-time aural service; (2) second full-time aural service; (3) fIrst local service; and (4) other public
inter.est I\latters:.€wHh'o,o-equal·weight being given to priorities (2) and (3)).90 FCC2d 88, 91 (1982).
11 5 FCC Rod at7096.
12 21 FCC Rcd 14212 (2006).



radio service. ,,\3 The Commission emphasized that "Tuck ~1l be carefully applied in

considering Section 307(b) showings submitted in support of first come-first served applications

to change communities of license, and that a first local service preference will not be awarded to

a community that is largely interdependent with the Urbanized Area or surrounding

communities.,,14

By permitting Cumulus· to relocate WPGG(FM) to Fort Walton Beach, the majority has

undercut the protections that the Commission adopted some 20 years ago in the First Community

ofLicense Modification Rule Making and that it recently reaffirmed in the Second Community of

License Modification Rule Making. It is to permit the Commission to reestablish the integrity of

the community of license concept that Qantum is respectfully requesting that the Majority

Decision be reconsidered and revers~d.

III. The Majority Decision Permits the Wholesale Relocation of an FM Station from a
Rural Community to an Arbitron Rated Market.

Preliminarily, it is important that the Commission understand the full implications of the

Majority Decision. It has permitted a station in iural Alabama to move to a community more

than 71 miles away. That is the equivalent of permitting a station in Tappahannock, Virginia;

Havre de Grace, Maryland or Waynesboro, Pennsylvania to move to a community immediately

adjacent to Washington, D.C.

The allure of the big citr for any licensee located 70 miles away is undeniable. Conecuh

County, which is the county of which Evergreen is the county seat, has a population of 14,089

13 21 FCC Rcd at 14219.
14 Id In making~this assertion, the Commission cited Romar Communications, Inc. and KM Communications, Inc.,
19 FCC Rcd 23't28 (20.04), a case in whioll the Commission found under circumstances that are very similar to the:
situation pFesented o¥~e liltoposed move ofWPGG(FM) to Fort Walton Beach that the proposed communities of
license, 1)oth of",which were suburbsQf Ithaca, New York, were interdependent with Ithaca and thus the applicants.
were not entitled to credit for providing fIrst local service.
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people according to the 2000 Census. That population makes Conecuh County less than one-

tenth the size ofOka100sa County, which is the county within which Fort Walton Beach is

located. Indeed, the attraction of Fort Walton Beach in the present case is so great that

WPGG(FM) was actually downgraded from Class Cl to Class C2 status in order to permit the

station to fit into Fort Walton Beach.

The extent of the relocation ofWPGG(FM) is dramatic. The Commission's "FM Query"

tool depicts the licensed coverage of WPGG(FM) as follows:

- 7 -



By contrast, FM Query depicts the coverage from the new Fort Walton Beach site thus: 15

In order to effectuate this relocation from Evergreen to Fort Walton Beach, the public is

being forced to make a huge sacrifice. As the majority admits,16 not only would 164,459 people

15Cumulus was not required to construct atower, or even to purchase an antenna, to relocate WPGG(FM) to Fort
Walton Beach. Itis renting space in a transmitter building from a third party who is permitting Cumulus to make use
ofa shared antenna to broadcast thewPGG(FM) signal. See BPH- 20050513ACW and ASR 1228891. As a result,
when the Majority Decision is reversed, Cumuluswillbe able to unplug the WPGG(FM) transmitter and relocate the
station back to Evergreen at little cost or expense.• In any event, Cumulus has been on notice since even before it
purchased WPGG(FM) that WPGG(FM)'sabandonment of Evergreen was being contested by Qantum before the
COmmission. SeeBALH-20050503AAW.Thus,whenCumulus decided to plug the WPGG(FM) transmitter into the
antenna located on the FortWalton Beachtower,.it did so.atits own risk.
16 The Commission has only begrudgingly been willing to acknowledge the full extent of the loss of service that is
being created byWPGG(FM)'s abandonment ofrural Alabama. In its original Report and Order in this proceeding
(the "First StajJDecision"), the Commission staff found that permitting WPGG(FM) to relocate to Fort Walton
Beach would result in 1,400 people receiving only four aural services while the remaining people from whom
service would bewithdrawn would continue to be served by more than five aural services. Evergreen, Alabama, and
Shalimar, Florida, 20 FCC Rcd 6300, 6301 (MB2005). In its Memorandum Opinion and Order on reconsideration,
however, the staff, without explanation, claimed that only 105 people would no longer receive service from at least
five other stations asaresultoftherelocation ofWPGG(FM). Evergreen, Alabama, and Shalimar, Florida, 21 FCC
Red 1636,.1637(MB 1006). i\lthoughthe COmmission.staff requced its estimate of the number ofpeople who
would no longer receive "abundant" service from 1,400 to 105, it did acknowledge that permitting WPGG(FM) to
movetoFortWaltonBeaehwouldresult ina loss ofservice toJ64,459 people, a number that was not mentioned in
the First StajfDecision. .It was not until the Majority Decision that the Commission acknowledged both that
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lase setVlce as a-result of the -relocation. 01W\l(J(J\~M) to~ort'Walton~e~cb, but 15,199 people

would receive only four aural services and 5,538 people would receive only three aural

services. I7 Unacknowledged by the majority is the fact that, as a result of the relocation of

WPGG(FM), more people would fall below the threshold established by the Commission for

abundant service than reside in all ofConecuh County.

To support its claim that such a loss of service is permissible, the Commission cites Cross

Plains, Allen, Benbrook, Brownwood, et. al. ("Cross Plains ',/8 and Arlington, The Dalles,

Moro, et. al. ("Arlington,,).19 Neither ofthose two cases supports the Majority Decision,

however. In Cross Plains, the proposed relocation would result in a loss ofthird aural service to

63 persons, fourth aural service to 176 persons and fifth aural service to 3,727 persons.

Similarly, in Arlington, the loss of a third aural service would be to 132 persons and fifth aural

service to 4,510 persons. These numbers do not come close to the loss ,of fourth service to 5,538

persons and loss offifth service to 15,199 persons that will be suffered ifWPGG(FM) is

permitted to abandon Evergreen. In point of fact, the population that will no longer be

abundantly served in the case of the WPGG(FM) relocation involves three times as many people

as the loss of service involved in Cross Plains and Arlington. The Majority Decision does not

cite a single case in which it has previously permitted such a large number ofpeople to fall into

the ranks ofthe underserved.

In an apparent attempt to bolster the shakiness of its position, t~e majority argues that the

loss of-service is outweighed by the fact that the relocation ofWPGG(F¥) to Fort Walton Beach

would result-in the station's serving EP1 additional 62,865 people. Thus ignored by the majority is

164,459 would lose service as a result,ofits action and that, of that number, 15,199 would receive only four aural
services and 5,S~8 would reoeive only three aural services.
17 46';CR at 358. '
18 15'FCC RcdS506 (MMB 2000).
19 19 FCC Rcd }'2803 ~MB 2004).
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the fact that a station's relocation to a larger community will almo.st inevitably result In that

station serving more people thanhad previously been the case. The majority's conclusion in this

regard is actually counterproductive; it encourages applicants to move out ofrural areas and into

larger communities. Nowhere does the majority explain why it is in th~ public interest to permit

more than 15,000 people to be deprived ofthe base line level of service that the Commission

deems necessary for a population to be well-served simply so that 60,000 people can receive

their 18th station. As the Co~ission explained: in the First Community ofLicense Modification

Rule Making, any withdrawal of service always raises a question as to whether the proposed

reallocation t\1at results in such withdrawal is in the public interest inasmuch as the public has a

legitimate expectation that existing s~rvice will continue, and this expectation is a factor that the

Commission must "weigh independently against the service benefits that may result from

reallotting of a channel from one community to another, regardless ofwhether the service

removed constitutes a transmission service, a reception service, or both.. Removal of service is

warranted only if there are sufficient public interest factors to offset the expectation of continued

service."zo In the present case, however, the Majority Decision is bereft of any legitimate

recitation of public interest factors that would warrant the withdrawal ofservice brought about

by the relocation of WPGG(FM). The majority's conclusion that the withdrawal of service is

justified because the larger community has more people who would receive service simply

makes no sense.

IV. The Majority's Attempt to Distinguish RKO Is Misguided.

In an attempt to justify its action permitting WPGG(FM) to abandon rural Alabama, the

majority elaims that/the withdrawal of service is justified by the fact that WPGG(FM) would be

20 5 FCC Red at"7097.
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however, Cumulus is not entitled to credit for providing first local service to Shalimar - a fact
,

that is conclusively demonstrated by the Commission's own application of the Tuck factors in

RKO. In response to Qantum's,Application for Review, however, the majority does little more'

than to repeat, almost verbatim, the conclusions reached by the Commission staff in the two staff

decisions without even considering Qantum's refutation ofthose conclusions as set forth in

Qantum's Application for Review. In fact, the Majority Decision adds very little to the two staff

decisions by way of explaining the basis for the Commission's action in permitting Cumulus to

withdraw service from the literally thousands ofpeople who have received service from

WPGG(FM) over the last 25 years. About the o:nly new basis for the Commission's action that

can be found in the Majority D~cision is the half-hearted claim that the staffs action awarding

Cumulus a preference for providing first local service to Shalimar was not inconsistent with the

Commission's decision in RKO because the Tuck showing made by the applicant in RKO was

"marginal.,,21 In fact, however, that claim cannot withstand scrutiny. If anything, the Tuck

showing that was made in RKO was significantly stronger than the Tuckshowing that allegedly

supported Cumulus's proposal to move WPGG(FM) to Fort Walton Beach.

In RKO, the Commissi~n refused to give credit for providing first local service to

Riclnnond, California, a community t>f74,676 people located 16 miles northeast of San

Francisco across San Francisco Bay. In deciding not to grant credit for providing first local

service to Riclnnond, the Commission applied three criteria. Under the first criterion the

question was whether the proposed facility would provide service to the entire urbanized area

(the "Coverage criterion"). Under the second criterion the question was what was the size of the

propoSed community of license as compared to the core comrriunity and.how far is the proposed

21 46 CR at 359.
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commUnity of license from the core community (the "Relative Size and Proximity criterion").

Finally, under the third criterion the question was how interdependent are the proposed

community of license and the core community (the "Interdependence criterion").

Applying the first criterion, the Commission found that the proposed Richmond facilities

were "technically identical" with the facilities that had been proposed for San Francisco and

would serve not only the entire Bay area, but "a much larger area as well.,,22 In the c~se of the

proposed Shalimar facility, the majority acknowledges that WPGG(FM) would "serve a large

area and a significant portion of the Fort Walton Beach Urbanized Area.,,23 Somewhat

defensively, the majority finds that, because WPGG(FM) would be a Class C2 facility, it would

inevitably serve a large area an,j a significant portion of the Fort Walton Beach Urbanized Area

and asserts that there would be no public interest benefit in downgrading the allotment merely to

reduce coverage to the urbanized area. With all due respect, this comment reflects a fundamental

misunderstanding ofRKO and the Tuck criteria. :As the dissenting statement correctly points out,

the purpose of the Coverage criterion is not to determine whether a statjon should be required to

reduce coverage. Instead that criterion serves as an indication of the licensee's true intentions. In

RKO, the Commission took the very pragmatic approach oflooking at aproposed facility's

coverage and assessing whether a proposed facility that covers not only the proposed community

of license but also the urbanized area would really be devoted to the problems, needs and

interests of the proposed community of license rather than to the problems, needs and interests of

22 5 FCC Rcd at 3223.
23 46 CR at 358. In fact, the majority mischaracterizes the coverage achieved by WPGG(FM), AS Qantum explained
in its Application for Review, the proposed facilities would service all of the Fort Walton Beach Urbanized Area. In
response, the rn'!!-jority, without explanation, ,simply parrots back the staff's statement verbatim that the proposed
facilities "woulcl invariably serve a large area and a significant portion ofthe Fort Walton Beach Urbanized Area."
46 CR at 358. This statement exemplifies the lack ofoare taken by the majority in trying to make sure that its
decision compI:i~d with the promises made by the Commission in both the First Community ofLicense Modification
Rule Making ari'a the Second Commiinity ofLicense Modification Rule Making. In those two proceedings, the
Commission pr~mised that it, would remam vigilant so as to thwart efforts by licensees to circumvent the goals of
Section 307(b). The majority simply has not, abided by those promises.
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the larger core community. The RKO Commission did not want'to be placed in a situation in

which it was·forced to wear blinders and pretend that a facility that provides coverage that is

basically the same as the coverage provided by other stations in the core community will really

be providing first local service to the proposed community ofliceJ;lse rather than tenth, twenty, or

thirtieth service to the much larger core community.

In the case of WPGG(FM), the so-called'"Shalimar" transmitter site is actually located in

Fort Walton Beach and the tower used for the "Shalimar" facilities is the very same tower that is

used by noncommercial WPSM, which is licensed to Fort Walton Beach, although, because

WPSM is only a Class C3 station, it has a smaller coverage area than Class C2 WPGG(FM).

The conclusion is inescapable that, just as was true with respect to the proposed "Richmond"

facilities in RKO, the proposed'''Shalimar'' facilities are facilities that are indistinguishable from

facilities licensed to the larger core community.

With respect to the second criterion, Le., the "Relative Size and Proximity criterion," the

Majority Decision again misses the point. In RKO, the Commission foUnd that the Richmond

proponents failed under the Relative Size and Proximity criterion inasmuch as Richmond was

omy one-ninth the size of, and 16 miles away from, San Francisco.

When coupled with the fact that the proposed Richmond f~cilitY would be a wide area

facility encompassing the core community and its environs, the fact that'Richmond was so small

compared to San Francisco and was so close to San Francisco "strongly'~ favored not giving a

Section 307(b) preference to the Richmond applicant.24 Given the fact that the Richmond

applicants' proposals were deemed to have failed under this second criterion because Richmond

was one-ninth the size of the core community and was located within 16 miles ofthe core

c0rnmuniity, vhen it J;leoessarily must follow that Cumulus's proposal must also be deemed to
y

24 5 FCC Red at 3223.
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,

nave fai\eu unuer tbis seconc\ criterion since Shalimar is 1)25\\\ the size of the core community ,

and is, but for an intervening waterway that is only six-tenths of a mile wide, immediately

adjacent to the core community.

Because the Commission decided in RKO that the first two Tuck criteria "strongly"

favored not giving a Section 307(b) preference to the Richmond applicmts, the conclusion is

inescapable that the first two of the three Tuck criteria "strongly" favored not giving a Section

307(b) preference to Cumulus for its proposal to provide a nominal first local service to

Shalimar. The Commission that issued the RKO decision found that application of the third Tuck

criterion, namely the Interdependence criterion, did not outweigh the fact that application of the

first two criteria strongly disfavored the awarding of a first local service credit for the provision

of service to Richmond. The Majority Decision, however, reaches the opposition conclusion

with respect to the Shalimar proposal. In reaching that conclusion, the majority finds that the.
proponents in RKO had made a "marginal" Tuck showing that failed to outweigh the failure of

the Richmond proponents under the Coverage criterion and the Relative Size and Proximity

criterion. If the majority is correct and the applicants in RKO put forth a Tuck showing that is

best described as "marginal," then Cumulus's showing under the Tuck factors must be deemed to

be less ,than marginal, as the following analysis of the Tuck factors demonstrates

1. The extent to which community residents work in the larger metropolitan area,

rather than the specified community. ,In RKO the Commission found that "[o]nly 35.1 percent

of Richmond residents work in Riclnnond,,25 which the Commission foimd to indicate that

Richmond is "not independent of the metropolitan area.,,26 By contrast, the Majority Decision is

unable to find that there is a single resident of Shalimar that actually works in Shalimar. The

25 5 FCC Red at 3224.
26Id '
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Majority Decision provides no Census data that confirms that there are any Shalimar residents.

that work in the community. Instead, the Majority Decision relie& upon a surrogate. It simply

concludes from the fact that the mean commuting time for Shalimar w<;>rkers is 16.3 minutes that

there must be a "significant number of Shalimar residents,,27 who "work in or very near

Shalimar.,,2~ As a preliminary matter, it must be noted that consideration ofwork places that

are "very near Shalimar" has nothing to do with determining whether S1J,alimar itself can be

considered to be so independent of the other communities in the Fort Walton Beach Urbanized

Area that Cumulus should be entitled to credit for providing first service to Shalimar. Indeed,

the RKO decision dealt with this issue head-on. As the Commission stated in RKO, "we do not

credit the idea that Richmond's attributes should, be considered in conjunction with areas ofwest

Contra Costa County outside ofRichmond. In our view, crediting the idea ofa 'Greater

Richmond' is inappropriate because it artificially inflates the stature ofthat community by

investing it with the attributes ofother communi~ies and areas of the surrounding county.

Rather, the extent to which a comniunity's attrib:utes tend to merge it with surrounding areas

diminishes the inference that it is an independent entity with a separate need for local broadcast

service.,,29 Moreover, as the dissenting statement correctly points out, Shalimar is only about 1

mile long. At 30 miles per hour, it would take only two minutes to drive the length ofthe

community,30 which means that the longest commute for a Shalimar resident who worked in

Shalimar would be two minutes and thus far under the mean commuting time of 16.3 minutes.

Give~ the fact that the mean commuting time of16.3 minutes is as con~istent with half of the

commuters having commutes of five minutes and the other half having commutes of27.6

27 46 CR at 359.
28 I.d.
29 5 FCC Red at 3223-24 (footnotes excluded).
30 46 CR at 361.
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minutes as it is with half of the commuters having commutes oftwo ~i~utes while the other half

has commutes of 30.6 minutes, there is thus absolutely no evidence of record that there are ANY

Shalimar residents who work in Shalimar, much less that there are at least the 35.1% of residents

who also work in the community of license that the Commission found to be insufficient in

RKO.31 Thus, the Commission's conclusion that Cumulus prevails on the first Tuck factor is

without any support in the record whatsoever.

2. Whether the smaller community has its own newspaper or other media that covers

the community's local needs and interests. On this factor, the Majority Decision admits that the

Cumulus proposal fails.

3. Whether the community leaders and residents perceive the specified community as

being an integral part of, or separate from, the larger metropolitan are,a. The Majority Decision

holds that Cumulus has satisfied this factor because Shalimar's Mayor has provided a letter in

which he opines that there is a strong sense of community in Shalimar. As the dissenting

statement points out, if such a letter is deemed sufficient to show that there is a perception among

community leaders and residents that the proposed community of license is separate from the

larger metropolitan area, the Commission may just as well "permanently assign this factor to the

favorable column and save the postage.,,32 The factor becomes so meaningless as to be without

any value.

4. Whether the specified:community has its own local government and elected

officials. Both Richmond and Shalimar have a local government and elected officials.

31 Qantum understands that it is not a prerequisite that at l~ast 35.1% ofa community 'work in that community. In the
pres~nt case, however, there is absolutely no evidence ofrecord that ANY of Shalimar's residents work in Shalimar.
Moreover, given: the fact that the Commissjon found the 35.1% figure to be insufficient in RKO and Shalimar, if
anything, meets1feweF;~0'fthe Griteria and threshO'lds establishecl in RKO and Tuck thari Richmond did, it necessarily

, follows that Cumulus was required to meet the 35.1% threshold in this case.
32 46'CR at 361.

- 16 -



5. Whether the smaller tommunity has its own telephone hooleprovidedhy the local

telephone company or zip code. In RKO, the Commission refused to treat Richmond as being

indep~ndent of the urbanized area because Richmond did not have its own telephone directory. It

is undisputed that Shalimar does not have its own telephone directory. The Majority Decision

nevertheless finds in favor of Shalimar with respect to this fifth factor. The Majority Decision is

thus squarely at odds with RKO. In addition, it must be noted that in Lincoln and Sherman,

Illinois,33 released by the Commission on the s~e day as the instant case, the proponent was

only entitled to partial credit under this Tuck factor inasmuch as the proposed community of

license, although it had its own zip code, did not have its own phone book.34

6. Whether the community has its own commercial establishments, health facilities,

and transportation systems. In RKO, the Commission acknowledged that Richmond had a "full

complement of commercial establishinents.,,3s Because the community did not have a major

public hospital and did not have a local public transportation system, however, it held against

Richmond with respect to this Tuck factor. In particular, it noted that Richmond relied upon the

Alameda and Contra Costa Transit Authority for bus service and the Bay Area Rapid Transit

System for rail service. In the case of Shalimar, :the Majority.Decision rules in favor of Shalimar

because Shalimar allegedly has' "numerous local business, medical offices and a local bus

service." In reaching this conclusion, the Majority Decision ignores the fact that Shalimar, like

Richmond, has neither a major public hospital nqr a local public transportation system. Indeed,

the Majority Decision's conclusion that Shalimar has a local bus service is inexplicable. The

Majority Decision makes no reference to any place in the record that den:wnstrates that Shalimar

has its own local bus system. In point of fact, the only reference to a bus service was to a

33 Lincoln and Sherman, Illinois, 46 CR 376 (2008).
34 -ld.at 379. '
35 5 FCC Red at 3224.
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commercial bus service called ~~the Wa'le" that is not part of apublic transportation system

operated by Shalimar. As the Shalimar Florida webpage explicitly stat~s in describing

Shalimar's transportation facilities, "There is no public transportation other than school buses.,,36

Apparently, the Majority Decision mistakenly concludes that a bus service known as "the Wave"

is operated by Shalimar. That conclusion is unsupported by the r~cord, and is, in fact, incorrect.

Although Shalimar receives service from a bus system known as the "Wave," that service is an '

intra-county service provide by Okaloosa County.3? Thus, the MajorityDecision is inconsistent

with RKO inasmuch as the evidence of record demonstrates that, as was true in the case of

Richmond, Shalimar has no major public hospital and does not have a local public transportation

system. In RKO, the Commission found it insufficient that Richmond had a "number of cultural

and recreational facilities, houses ofworship, medical facilities and civic and other

organizations."38 This aggregation of commercial establishments was insufficient to warrant

givingthe applicant credit for providing first local service to Richmond. By contrast to

Shalimar, however, Richmond had numerous local commercial establishments. Shalimar has no

hotels or motels and tourism is limityd to people stopping at the local gas station. Residents

seeking local hospital services must travel to Fort Walton Beach or Niceville. Once again, the

conclusion is inescapable that, ifRichmond was 'not entitled to credit under this Tuck factor,

Shalimar, with its paucity of local commercial establishments and its lack of a hospital or a

public transportation service, should not have been entitled to credit under this Tuck factor.

36 The web page was attached to the "Petition for Rule Making and for Order to Show Cause" filed in this
proceeding.
37 The fact that Shalimar has no public transportation other than school buses was pointed out by Qantum in its
Application for Reviewatp,age $. In addition, Qantum explained on that same page that the Census records show
that Qnlya singl~ Shalimar resident uses any form ofpublic transportation, a fact that provides further evidence that
Sha:lin:J,ar does nii>t have its own ,pliblic,transportation system.
38 5 FCC Rcd at 3222~23. '
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7. The extent to which the specifiedcommunity and the central city are part ofthe

same advertising market. The Commission concluded that Richmond was not a separate

advertising market. Similarly, the Majority Decision admits that ~halimar is not part of a

separate advertising market.

8. The extent to which the specifiedcommunity relies on the larger metropolitan

areafor various municipal services. In RKO, the Commission concluqed that Richmond had a

full complement ofmunicipal services. By contrast, the Majority Decision freely admits that

Shalimar is dependent on the l~ger metropolitan area for municipal services.

Thus, when compared to the analysis provided by the Commission in RKO with respect

to each Tuck factor, it becomes apparent that, at best, Shalimar cannot be given credit under any

ofthe Tuck factors other than the factor dealing with the existence ofa local government. By

contrast, the Commi'8sion found that Richmond was entitled to credit for that factor, as well as

for its full complement ofmunicipal services. Thus, if, as the Majority Decision claims, the

Tuck showing made in RKO was "marginal," the Tuck showing that has been made with respect

to Shalimar is so insignificant as to be meaningless.

The Majority Decision admits that Shalimar is not entitled to credit under the second,

seventh, and eighth Tuck factors. As the Majority Decision itself acknowledges, a proponent can

be deemed to have prevailed under the Interdependence criterion only if it can show a majority

of the Tuck factors support its claim that the proposed community of license is independent of

the core community. As has been shown above, the Majority Decision~s award of credit under

the first Tuck factor, Le., whether COmmunity residents work in the larger metropolitan area,

rather than the specified community of license, is simply unsupported inthe record. There is not

one:iota of evidence that any resident of Shalimar works in Shalimar - a factor that is
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particularly significant given the fact that the Commission found in RKO that Richmond was not

entitled to first local service credit even though 35.1% of its residents worked in Richmond. As

has also been shown above, just as was true in RKO, Shalimar is not entitled to a first local

service credit because it does not have its own telephone book. Similarly, no credit should have

been awarded for Shalimar's commercial establishments, health facilities, and transportation

system simply because, as was equally true with respect to Richmond, Shalimar has no major

hospital or public transportation system. Thus, a majority of the Tuck factors argue against

giving any credit to Cumulus for proposing to provide first local serviceto Shalimar. Coupled

with the fact that the Coverage criterion and the Relative Size and Proximity criterion "strongly"

disfavor giving Cumulus first service credit for abandoning Evergreen in favor of Shalimar, the

proposal to relocate WPGG(FM) loses on all thr~e ofthe RKO criteria and should have been

rejected by the Commission. Unfortunately, the Majol:ity Decision fails to live up to the

Commission's prior. commitments to vigorously.enforce Section 307(b) - with the result that the

Majority Decision cannot survive scrutiny.

Conclusion

The unfortunate upshot of the Majority Decision is that, while it pays lip service to

protecting rural communities, the reality is quite different. One ofthe few areas with respect to

whieh the Majority Decision revisited the staff decisions was in its conClusion that the number of

people who would fall below the five-station baseline as a result of favorable action on the

Cumulus proposal was far greater than had been acknowledged by the staff. The Majority

Decision fully acknowledges not only that 164,459 people would be deprived of service from

WPGG(FM), ibut also th~t 15,199 p.eople, that is;· a pQpulation larger than the population of
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Conecuh County, would now receive fewer than frve aural services, which is the number of
services that the Commission has deemed to be necessary if an area is to be well-served. In

addition, 5,538 people would receive only three radio services. Unfortuhately, the Majority

Decision turns a deaf ear to those citizens and their needs. Permitting literally thousands of

people to be deprived of service simply so that Fort Walton Beach, which already receives

service from at least 17 other stations, can receive service from yet another station is not

protecting the public. The Majority Decision is rothing less than.an abdication ofthe

Commission's responsibilities under Section 307(b). If the Commission is to ensure that its

licensees, particularly now that they are able to seek changes in their communities of license

simply through filing a minor modification application, are to continue to provide service to

underserved areas, the Commission has no choice but to reconsider and reverse the misguided

Majority Decision. The time for change has come.

Respectfully submitted,

.QANTUM OF FORT WALTON BEACH LICENSE
COMPANY, LLC

BY:~_
J~. Pelkey L------
Garvey Schubert Barer
1000 Potomac Street, N.W..
Fifth Floor, Flour Mill Building
Wa~hington, D.C. 20007

Dated: December 22, 2008
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ER I
III Fax: 850-243-6806 III 225 Hollywood Blvd NW III Fort Walton Beach, FL 32548Phone:BoU-l4~I-L~:~~

Station: WNCV "COAST 93.3"

Frequency: 93.3 FM

Format: TheBest Variety of the 80's, 90's and Today
t

Target Audience: Women 25-44

Total Weekly listeners: 13,500 TSA*

Audience Breakout: 40% Male 160% Female

Primary listening Area: Fort Walton Beach 1Destin, Florida

Coast 93.3 (WNCV/93.3FM) is the area's most consistent station as an Adult Contemporary format. If you are
attempting to reach women,there is no clearer choice than Coast 93.3! ...And now more powerful with a boost in
power from 3,550 watts to a massive 50,000 watt signal.

Coast 93.3 attracts the highest "at work" listening because the music is perfect for the business environment. Coast
93.3's music includes Three Doors Down, Matchbox 20, Jewel, Michele Branch, Alanis Morrissette and much more!

• 58% of listeners have HH income of 50k+

• Over 81% owntheirownhome.

• Over 70% are c()lIegeeducated
• ArbjtrooFall/spriog 2007 12+ Mooday-Suoday •• 6AM-12M

CumUlus ofFort Walton Beach - www.EmeraldCoastAdvertising.com



E IR
Phone: 850-243-2323 1/ Fax: 850-243-6806 II 225 Hollywood Blvd NW II Fort Walton Beach, FL 32548

Programming Lineup:

8am-10am
10am-2pm
2pm-7pm
7pm-Mid

Dave "Mac" MacKenzie
Kylie
Bob Chase
John Tesh Radio Show "Intelligence for your Life"

Awesome 80's Weekends (Friday 5pm - Sunday 7pm)

Music:

Matchbox 20
Phil Collins
Three Doors Down
Goo Goo Dolls
Alanis Morrissette

Michele Branch
Rob Thomas
Sheryl Growe
John Mellencamp
Faith Hill

Avril Lavigne
Maroon 5
Madonna
Barenaked Ladies
John Mayer

Cumulus of Fort Walton Beach - www.EmeraldCoastAdvertising.com
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Phone: 850-243-2323 II Fax: 850-243-6806 II 225 Hollywood Blvd NW II Fort Walton Beach. FL 32548

Cumulus of Fort Walton Beach - www.EmeraldCoastAdvertising.com CUMULUS



Phone: 850-243-2323 II Fax: 850-243-6806 II 225 Hollywood Blvd NW II Fort Walton Beach, FL 32548

Y Coast 93.3?
The Emerald Coast looks to Coast 93.3 for Promotions

.. "Where Am 11" with Airtran Airways - Spring 2007

II Gas Home Makeover with Okaloosa Gas

II Money in the Music - Trip Giveaways & Shopping Sprees

II Random Acts of "Coastness"

.. Weekly Rose Raids - Every Monday flowers for her!

II Coast 93.3's Widow's Bowl - Women can forget the Super Bowl

and join the Coast Crew for food and fun.

Involved in the Community
II Okaloosa on Ice

II American Cancer Society Relay For Life

II DJ Haircuttor "Locks of Love"

II Cablethor'lfor Hospice

.. Destin Festival of Arts and Destin Seafood Festival

II March of Dimes Walk America

Cumulus of Fort Walton Beach - www.EmeraldCoastAdvertising.com CUMULUS



Phone: 850-243-2323 • Fax: 850-243-6806 • 225 Hollywood Blvd NW. Fort Walton Beach, FL 32548

• Radio's mobility allows you to establish a special, relationship with consumers.

• Radio's listenership is strong...time spent with other media is declining.

• Radio can influence new markets and new ·prospects.

• Radio is king for establishing top-of-mind-awareness.

• Radio's unique formats allow you to target your best prospects.

• Only radio can reach on-the-go consumers.

• Only radio reaches prospects clc;>sest to the point of purchase.

• Only radio can provide unique specialized on-air promotions.

• Other m~dia can playa complimentary role to radio's effectiveness.

• Only radio can provide powerful and profitable remote broadcasts.

• Only radio can cost-effectively knock through the sea of media bombardment.

Cumulus of Fort Walton Beach - www.EmeraldCoastAdvertising.com
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Federal Communications Commission
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Commissioner
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