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"Cable has just as many
HD channels as DIRECTV:'

Not even close. Right now, D1RECN
has over 85 of your favorite national HD
channels: Try finding that on cable.

", can't get local channels
with satellite."

Yes, you can. DlREClV' service includes local
channels in 94% of the country~You can also
get access to your local channels in HD~

"The equipment is too expensive:
No. There's no equipment to buy and no start·
up costs. You get FREE standard instaUation c
a DIRECTV" System in up to 4 rooms!

"It's too difficult to install!"'
No. Our professional installer will set it all up
for yoiJ and show you how to use it. Plus. you
g~t top-ranking customer service. 24n.

" "My signal will-go out in
bad weather;

Wrong. DIRECTV delivers a digitaL signal 99.9f

of the time, rain or shine. If there is a problerr
it will likely be fixed in a matter of minutes, nc
days or weeks.

Call 1-866-558-675J1 no\\
See tIIC\lla 1dla lor d$h
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Direct TV 60 Second TV Spot

Stay focused for the next sixty seconds. That's all the time I have to tell you the truth
about lID television, the truth your cable company doesn't want you to hear.

Cable wants you to believe they're keeping up with lID capacity. They are not, but Direct
TV is. Get the best entertairunent and the most HD channels with Direct TV. That
includes exclusive sports with games and match ups you won't see on cable.

So call now for all your favorite sports, movies and shows. And you always get your
local channeiB.

Do you know what else? Packages start at only $29.99 per month. Plus, call now and ask
how you can get 32 premium channels free for 3 months.

There are no start up costs, no equipment to buy and professional installation is free. Call
now.

You also get a free lID receiver or Direct TV DVR upgrade, from America's number one
HD provider. Time's up make the calL
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Typical 750 bandwidth usage.xls

This page is intended to graphically
show how bandwidth is currently

distributed in typical 750 MHz
systems.

Analog Space currently carries
appx 65% of Bandwidth

33 HD currently uses appx 10%
Bandwidth

Internet, Phone & VOD uses appx 6.5%
of Bandwidth

48 Digital Music channels and
over 250 Standard Definition
Digital channels uses appx

18.5% of Bandwidth



6 MHz of Bandwidth.xls

Each 6 MHz of Bandwidth

= 1 Analog

= 3HO

=42 Mb/s Oata

=10 VOO Streams

= 15 Standard
Definition (SO)
digital channels'-~~_i""fl,\"..iih.:.(:'.i!~"-1Y.l>::.o:"M1';l)·;"W;r,;.;"'!.'9~-:;X*,~'~~~'~;>:'~.<,J;
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1be tonowlng channel changes will be made tD tint Comeast Dneup bl the foOowIng communtIies:
Allen 1'aJ1<, Auburn HiDs,Augusta, B_, BertIn. Be>eriy Hils. Bingham F.f1llS. Binnillgham. BkIOmfleid Bioornfiekl Hills,B_
cant,. centMlne, ~,CIawsolI, ClinIllll. Cfmtoo Twp.. Commen:a, Deorbom. 0.._ Heighls, Detroit, Eostpoinle, £<:0"", 8releI,
Ferndale, Flot Rod<. Frn~n, FnlSeI. _ Ci>'. G~nlI1ar, Grosse De. Grosse Poinle. Grosse Pdnle Farms. Gross8 Poinle~ Grosse
Pninle Shores, Grosse Pointe Woods. GfMiaBj, Homtromck, _Woods, Hazel~ Highland. HuntinglOO WDods.lndependanco
Twp.• lJJ<ster, Keego Harb.., Lal<eAng,lus.l.akll Orioo, La!hnJjl Vill.g,. UfIcOJn Park, LonOOn, l;oo TWP.. Macomb'lop.. _ Heiohls.
MeM!daIe, _ MllloJd ViIOge, Mount Clem"", NewBoston, NontI'Ii1~. _meTwp.. 0a1<l0nd TWP.. Oak Pork, DrthanIl.ake. Orion
TWP.. Pleasant Ridge. PIylmuth, ~jlI1OlI\h TWP.. Pontiac, Ray Twp.. River Rouge, Rlvetview, Rochester. _ Hills,-cd Rose
TW)!., RoslMl~ Royal ()a1<, Royal OakTwp.. S1leIby Twp., _d. SoUUJgate. SoIJth Rockwood. Sp'ngfie1d. St ClaIr Shores, Sterling
Heights. Sumple', SjIvon l.akll Two..T'llor. Trenton, Troy. Utica, Walled l.akll. Warren. _d, Wa)ne. WesI Bloomfield T"lJ., WeSlland,
While l.ake. \\IhIIlaker, Will.. Wixom,-"IID l.akll Vilage. Woodha.... Yoo1<
Effedive Janu8ly 10, 2llOll, Fox__will be added III~Chanrell06 aOO B1oomb~g1V wm be ITItNing III DlgilaI Chaoo>Il7B.
EIfecliveJanua!)' 15. 2008. !he f<Ji1<m1ng cIlaonei changes will be mad"
_ HO will be'-Ill 0~1laJ Chann<l191.
TLC HO will be addedto Oiglbll Cl1anneI192.
Animal Planet HO will be added III DlgilaI Chamel193.
Sd-R HO will be added III DigitaJ ClJamell94.
CNN HO will be ad:led III DigItal ChaIIneI 213.
EnIlOIo Multiple>< East Coast feeds will be IIIllVIn9 from Oigllal Pref'1led III 0igI"" CIassi~
Encore West Coos': feeds wiD ~_\l!fl~ be Bvai\abte.
NHL Netwoll<!M1I be added Ill_ O1a""'1218 on !he SpoIlS & EnteiIenment Packag,.
EffectiVe January 15, 2OlI8, th.lDIIowIng cbannel chang. 11IIII be m.de lllth. Comcastlin",p In 111, fl1JlDwlng commWlltios:
Allen~ AuIlum Hills, _oy, Berli~ Be>eriy llIIs, Bilgham Farms, Blnntngham, B1oIlmfi~d. BIoornfieid Hil~._.canton,
centetline, ClarksUln. Clawson, ClInton. C6nton Twp.. Commen:e, Dearborn. Dearborn Heights, Detrott,. Eastpointe. Ecatse, Ferndale, flat
PAA Fmrddin, fr"<>SeI; Gatdeo Cfty, Grosse Be, Grosse PtllntB, Grosse Pointe Fanns, Grosse Pointe Park, GrOSS! Pointe Shores, Grosse
Polnte Woods, Gr<VeIand.H-._WOOds. Hazel~ IIghJand, Hun<ingIon Woods, IndependenceTwp.,"-Keejp Harbor,
l.akllAngeIus, \.llI<e Oriof\ Loth~ Village, Lyan Twp.. Macomb Twp., Mad~ Heights.__ MillnJd, MiIfoJdVllIage, Mount C_ns,
_. Narthvlle Twp., OaIQendTWP., Oak~ OrcIlaJd Loke, Orion Twp., _ Ridge, Plymouth, PIylmuthTWP.. Pontiac, Ray TWP..
Ri'ler Rouge. Roch__1111" Rockwood, Rnso Twp.. RoseWI~ Royal Oak, Royal Oak Top" SlrelbyTwp., Southlield, Southgale.
South Rockwolx\, Spring!leld. st. ctair Shores, Sterting Heights. Sylvan lake Twp.. Taylor, Troy, Utica, waRect Lake. Warren, Waterford. W1yne.
West _eIrI TOO.. W_.White~WiXom. Wol<erirIe l.akll VdJag.
GOvemmentAl:cess wil be ITItNing lD Olgit; C1lonnal 915. oot Clranrrel 911 as__.
EffectiVe January 15, 2OlI8, th' _ C1lannel wt1I be moving fnrm DIglIaI C11annel194 to mgltal Channel 184 In Dr:lnIlt
EffectIve January 15, 2008, ttJe following channel change wiD be made to the Comcastfmeup in UlB foUDwfRg communities:
Beverly Hi1Is, BIngham Farms, Blnninghani, _d.Bloomfield HnJs, canlnn. Clinton. cammen:e. Dearborn, 1leImlt, FmrO<J'm,
Homtllln1r:Ic, Hazel Park, Highland, Keego Harbor,l\Im Twp.. Maif..n HeIghts, Mllkrnl, MiIfonlVillage, Nor1IwilIe, _ ..... Oak Pork,
DrchaJd l.akll, PIymou!ll, P!ymoulh Twp. Roseville. Royal Oak. Royal Oak Top•• Sylvan Lak' TWP..WaQ,d Lake, Wa)ne, West BioomfieldTwp.•
_,While Lake. WOlff11. _ Lo'" VdJage
ESPN will be m:Mtrg from UrnIted Bask: lD PrelelOid BasIc Ch..oo 35.
Effective Januaiy 15, 2008, the followina channel changes will be made10 the Comcast lineup In the fOUDWiDg commuRities::'
Allen Park, Au-. Berlirl Beverly HIls. BInglram Farms.IlIr!rrUlQImn. Bloomfield, BIoomfi~d Hils, ilroWnsllrMl, canton, ~_,
Commen:e, Dearborn, Ooartm~, Detroit, Erme, Exeler, Flat RocI<. F_in, Garllen a~. Gib_. Grosse IJe, HarrrlramCl<. ~Nend
in_,Keego Harbor, I.athrr.I> Village. UooOn~ lJJndon.l;'onToo" MeMndal~ Milfurd. MUfurdViliago, New 8DsIo~ _11e, NorthvIII,
Twp., Oak Park, Orchard Loke. ptprroolh, Plymouth Twp.. River Rouge, Riv'rvlew,_,Royal Oak. Royal Oak Top" Southfield,
Soutlrgat~ South_.~ Sylvan l.akll TWP.. Taylor, Trenton, Walled l.akll, Wayrtll, West BJoomfieId Twp.. Westlend wmlel.akll,
Whittaker, WilUs, WIxan, Wolverine Lake \lillage. Woodhaven. York
leelVwRl be added to [JgitaIChannel66li'.
1V Asia will be ar!de<Illllllgital Clranrr~ 655".
EftecfiW January 15,2008. tbe fDJJowfng channel ctJange will b" made to the ComcastHneup in the following communities:
Angusla. Clar1<stn~ Exeter, Gibreltar, Irrdep<n<lenCe TWO.. _', Loke Orion, Lothrup Village, Uno:rln Pork, LDndoo, New Bosfnrt Orion Twp.•
Rivervlew, Southfield. Sumpter. Trenron, Whittaker, Willis, Woodhaven. Yak
ESPN wil be moving from Umlled Basil: lllPrerenad Basic C1lafIn,I2B.
E!lllcI!v. Januan' IS, 2OlI8, t!Ie loUowirrg channel change wD1 be made to th. Comcast lineup in the lollllwlf1!l_,~
Allen Park. AtinJm HiDs, Augusta, BerIdey, Bertin. Bever\y Hills. Bingham Farms, Birmingham. 8kxImfield. Bloomfield Hills. Brownstrl'lm,
Camon, Centerline. Clarkston, Qawson, Clirnon. CfIfrtOO Twp., Commerce. Dearborn, Dearborn Heights. Detroit Eastpoinre. Eoorse, Exeter.
Ferndale, Flat Reck, Fsanklin, Fraser. Garden City. Gibraltar. Grosse He, Grosse Pointe, Grosse Ptlinte Farms, Grosse Pointe Park; Grosse
Point, Shores, Grosse Polnle Woods, _"end Haml»rr1dr, HarjJer Woods, Hazet~ Highland, Huntinglnn Woods. Independence
Twp., Inkster, Keego Harbnr. Lo'"_. Loke Orifll1.1.athrr.1> Village, Urarln~ lDndorr.l;oo Twp.. MacombTwp., _ He~hts,

Melvindale, Millnnl, Md!Ofll VIllage, Mount Clemeos. Now!lDslOl\ Noc1lrAI.. Norlhvlll'Twp., OaklandTwp., Oak Park, On:haJd l.akll, Orion
Twp., PieasantRIdil", PIymrruth,P~'Iop .• Pontiac. RayTwp., R'" Rou9'._._._Hllls,_._
Twp., ROSOIIiIle, Ro'4 ()a1<, Rlrfal Oak'Mp.. Shelby'Mp.. Southfi,I~ Soethg.te. Smrlh Rod<wncd, Spnngfie~. St(l,. SInrres. Sterling
Heights. SUrTlItEr, Sylvan Lake Twp., Taylor. Trenron. Troy, Utica. walled lake, warren, Waterford. Wayne, WesI: Bloomfield Twp., Westland.
Wh"lJrl<e, _ Wills,W....,_06 Lal<eVIIOge, WoorIIla>er>, York
CTNO Wl11 be mnving lnrn BasIc _ to 01gi~1 StaJter Clramel 296
cau 1..s1J&.COMCASTfur more details..
To receive HD channels, an 00 televfsiDn (rot PrcMded) and HD1V equipment are required. ~Premlum pricing applies.

@omcast



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

.J
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November IS, 2001

Deborah Guthrie, Cable Coordinator
Meridian Township
5151 Marsh Road
Okano.. MI 48864

Dear Ms. Guthrie:

At Comcast, we are committed to making public, c:ducation and gnvermncnt (PEG) programming
readily available to all of our eust<Jm.... By January IS, 2008, Comca5I will deliver PEG
prognomming in • high quality digital fonnat and place these channels in """"""Illvc cbannd
positions largely uniform across the state. Customets will be notified of these channel changes
beginning November 15, 2001 by • bill insert, • copy of which is enclooed, rcfleoting the
lImJsition ofthe <:UIfCD1 PEG channel to its new channel position.

Comcast will c:onlinIlt to offer PEG channels on our basic tiet; however, we will deliver these
cbanneIs in a digital foImat. Comeast is offering a special promotion of a free converter box to
llDU10g eust<Jmm. Cost"""", who use Cab1eC'Jm:l or have • QAM TV set will not need the
additional digital convertor box to receivc these cbannels.

To support these efforts and reinforce the importance of this prognunming, Comeast plans to
partoor with our communitic:s in • public service announcement (PSA) campaign tbst will cn:ate
awareness of the wine of comnmnity prognunming and iofonn eustomelS of the new chanm:l
locations. Comcsst will silDldtancously consolidate existing Comeast-aeated Local Origioation
(LO) cbl!D7JeJs to a single digital W cbanncI, bolstering the image and wine of the Comcast
CommunityNetwOlk statewide.

Comeast RCCgcizcs the invcslmeDts communities have made in their PEG programming offering,
SO in addition to the PSA campaign, Comcaat will provide COIlVClllion at DO cost and continue to
maiotain existing free trnnsmission lincs ofPEG channels. Comcast will cootinue to partna with
commwri.tics to ensure tht.'re is a smooth transition.

Ifyou have any questions, plcase feel free to cal1 me at 5l7-333~028.

Sincerely,

JohnP. Gardner
Government Affairs Maoagor
Comcast, Michigan Region
1010 Trowbridge Road
East Lansing, M148823

..
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I
I



Pd Comcast, we are commftted to offering superior community programming to our subscnbers. Therefore we are
pleased to announce that Comcast is now able 10 provide pUblic, education and government (pEG) programming
in a high-qua/ity digltaJ format on consistent channels in unifonn locations statewide.

To deliver these benefits to you, en PEG programming win be transttioned to a digital format by
Jenuary 15, 2008.

Basic Cable Customers:
As noted above, the PEG channels win bede_digila/ly on the Besic service level for en suJw;ribers by
January 15, 2008. Current BasIc and Prelemsd Bssic OUSIomers can continue to receive PEG programming by
acquiring a digl1aI converlel; digital service or compatible equipment. For more inlormation on how to continue
receiving PEG programming. csIl1-B77-824-2984. We'" providelnfonnation on the easiest way for you to _
these channels on your sarvloe.

Digital Cable Customers:
At !he bottom of thfs letter, you will find a list of channel changes that will be effecttve January 15, 2008. These
channels win provide convenient aecess 10 locellnfonnatlon of Interest.

Stay Connected to Community Prognamming:
In addition to 1I1e benefit of viewing PEG progmnming In digital-quality. cus!<lmelS will enjoy greatervlewfng
flexibility. For example. customers enjoying the advantages of a Comcest Digital Video Recorder (OVA) WIll be able
10 record PEG programming so \hey nevermiss aclty council meeting. school program or communfty event.

If you have any questions about the tlpCOming Channel cheng... please feel free to caR 1-877-824-2984.
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Channel Name Current New Channel
Channel (by Jan. 15)

East Lansing Educational Access 24 902
Educational Access 27 903
Educational Access 28 904
Educational Access 29 905
Educational Access 31 906
Government Access HOM TV 21 911
E. lansing GlM. AccessIBluc. Access Haslett" 22 912
E.l.ansirrg Govt Acces$IEduc. Access Okemos' 23 913
Pubflc Access 30 916--

@omcast.
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November 15, 2007

Bill Irving
: Law Department

City ofDearborn
13615 MicbiganAvenue
Dearborn, MI 48126

Dear Mr. frving:

At Comcast. we are committed 10 making public, education and government (pEG) progmnming
rearlily availilble 10 all of our customers. By Ill1lUl11Y 15, 2008, Comcast W1ll deliver PEG
programming in a high quality digital format and place th<se channels in consecutive channel
positions largely nniful1ll across the stale. Cuslomers will be notified of these chaoneI changes
beginning November 15, 2007 by a bill insert, a copy of which is enclosed, reflecting the
transition ofthe CUrIent PEG charmelto its new channel position.

Comcast will continue to offer PEG chaooels 00 our basic tier; however, we Will deliver these
channels in a digital furmat. Corneast is offering a special promotioo of a free converter box to
analog customers. Customers who use cableCard or have a QAM TV set will not need the
additional digital converter box 10 receive th<se channels.

To support these efforts and reinforce the importance of this programming, Comcast plans to
partner with our comnn.mities in a public SeMce announcement (PSA) campaign that will create
awareness of the value of community programming and infonn custoroers of the new channel
lo<alions. Comcast will siD11~bmeously consolidate existing Comcast-created Local Originatioo
(LO) clumne1s to a single digital LO channel. bolstering the image and value of the Corneas!
Comnn.mityNetworlc statewide.

Comeast recognizes the investments communities have made in their PEG programming offering,
so in addition to the PSA campaign, Corncast will provide conversion at no cost and continue to
maintain existing free transmission lines ofPEG cluumels. Comcast will continue to partner with
cammunities to ensure there is a smooth transition.

!fyau have any questions, please feel free to call me at 734-254-1888.

k~r'-
FIederickG.Eaton ~
Government Affaits Manager
Comcas1, Midwest Region
41112 Coneept Drive
Plymouth.MI 48170

..
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N. Comcast, we are committed to offering superior community programming to our subscribers. Therefore we are
pleased to announce !hat Comcast is now able to provide public:, eduCation and government (PEG) programming
in a high-quaIity digital format on consistent channels in uniform _ns slalawide.

To deliver these benefits to you, all PEG programming wiD be transitioned to a digital format by
January 15f 2008.

Baslc Cable Customers:
As noted abcwe, ltla PEG channels win be delivered digitally on the Basic service level for all subscribers by
January 15, 2008. Current Basic and Preferred Basic customers can continue to receive PEG programming by
acquiring a digital converter, digital service or compatible equipment For more information on how to continue
receiving PEG programming, caJf 1-877-824-2984. We'll provide information on the easiest wa:y for you 10vl~
these channels on your service.

Digital Cable Cusromers:
At the bottom of this lettsr, you will lind a list of channal changas ltlat win be effective January 15, zooa These
channels will provide convenient access 10 local information of interest.

Stay Connected to Community Programming:
In addition to the benefit of vieWing PEG programming in d1gllal-quaJity, customers will enjoy g....terviewing
ftexibtlity. For example, eustDmers enjoying the advantages of a Comeast DIgital Video Reeorrler (DVR) wm be able
to record PEG programming so !hey never miss a city council meeting, school program or community evenL

If you have any questions about the upcoming channel changes, please feel free to call1~77~24-2984.
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Channel Name Current New Channel
Channel (by Jan_ 15)

Corneast Television 25 900
Dearborn Edue:atlonal Access 19 902
Educational Access 24 903

CDiV 12 911

Public Elhnic Access 15 916

Public Access 18 911

Dearborn Public Access 16 918

,... @mcost.



EXHIBITS 2 of 2 TO
PETITION FOR DECLARATORY RULING

REGARDING PRIMARY JURISDICTION REI<'ERRAL IN CITY OF DEARBORN ET
AL. v. COMCAST OF MICHIGAN III, INC. ETAL. OF THE CITY OF DEARBORN,

MICHIGAN; THE CHARTER TOWNSHIP OF MERIDIAN, MICHIGAN; THE
CHARTER TOWNSHIP OF BLOOMFIELD, MICHIGAN; AND THE CITY OF

WARREN, MICHIGAN

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554
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In the Matter of

Petition for Declaratory Ruling Regarding Primary
Jurisdiction Referral in City ofDearborn et al. v.
Corncast ofMichigan JIl, Inc. et at.

._--------------"

To: The Commission

MICHAEL J. WATZA
CHERYL VERRAN
Kitch Drutchas Wagner Valitutti & Sherbrook
One Woodward Avenue, Suite 2400
Detroit, MI 48226
(313) 965-7841; (248) 921-3888
mike.watza@kitch.com

JOSEPH VAN EATON
Miller & Van Eaton, P.L.L.c.
1155 Connecticut Avenue N.W., Suite 1000
Washington, DC 20036-46320
(202) 785-0600
jvaneaton@millervaneaton.com

December 9, 2008

FILED/ACCEPTED

DEC - 9Z008
FederaJ~

0llIce of Ihe~mIssIon

WILLIAM H. IRVING
Assistant Corporation Counsel
City of Dearborn
13615 Michigan Avenue
Dearborn, MI 48126-3586
(313) 943·2035
birving@ci.dearborn.mi.us

DAVID RICHARDS
MARY MICHAELS
Corporation Counsel
City of Warren
1 City Square, Suite 400
Warren, MI 48093
(586) 574-4671
Mmichaels2001@yahoo.com

WILLIAM P. HAMPTON
KRISTIN BRICKER KOLB
Counsel for Charter Township of Bloomfield
P.O. Box 3040
Farmington Hills, MI 48334
(248) 851-9500
whampton@secrestwardle.com
kkolb@secrestwardle.com
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Exhibit A

I Exhibit B

Exhibit C

I
Exhibit D

I Exhibit E

Exhibit F

I Exhibit G

Exhibit H

I Exhibit I

Exhibit J

I Exhibit K

Exhibit L

I Exhibit M

Exhibit N

I Exhibit 0

Exhibit P
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List of Exhibits

Complaint (III 1/08)

Opinion and Order on Motion for TRO and Motion for Preliminary Injunction
(1/14/08)

Transcript of Oral Argument on Plaintiffs' Motion for Preliminary Injunction
(1/23/08)

Motion to Dismiss (4/30/08)

Response to Motion to Dismiss (6/30/08)

Comcast's Motion for Leave to File Supplemental Memorandum on Primary
Jurisdiction (911 1/08)

Plaintiffs' Response to Comcast's Supplemental Memorandum (9/19/08)

Order on Motion to Dismiss (10/03/08)

Order Clarifying the Court's October 3, 2008 Order (10/08/08)

Order Denying Defendants' Motion for Reconsideration (11/24/08)

Order Denying Motion to Certify Order for Interlocutory Appeal (11/24/08)

Amended Order (11/25/08)

Order Denying in Part Plaintiffs' Motion for Partial Reconsideration (11/25/08)

Order Referring Seven Questions to the Federal Communications Commission
Pursuant to the Primary Jurisdiction Doctrine (11/26/08)

Docket (12/08/08)

Comcast Webpage ("Get Ready for the Digital Transition on February 17,2009
With Comcast")
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Case 2:08-cv-10156-VAR-DAS Document 19 Filed 04/30/2008 Page 1 of 32

I
I
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

CITY OF DEARBORN, et ai,

PLAINTIFFS,

DEFENDANTS' MOTION TO DISMISS

I
I
I

v.

COMCAST OF MICHIGAN III, INC.
COMCAST OF THE SOUTH, INC.

DEFENDANTS.

Case Number: 08-10156
Hon. Victoria A. Roberts

I
I
I
I

I. Defendants Comcast of Michigan III, Inc., et al (referred to collectively herein as

"Comcast") through their undersigned attorneys, submit this Motion to Dismiss Plaintiffs'

Complaints pursuant to Federal Rule of Civil Procedure ("FRCP") 12(b)(l) and 12(b)(6).1 The

Complaints do not present any legally cognizable claim for relief.

2. None of the statutes, regulations or authorities relied upon by Plaintiffs create

enforceable obligations that would be violated by Comcas!'s conversion of PEG channels to a

digital fonnat and new channel locations.

I 3. Plaintiffs' argument that 47 U.S.C. § 531 creates an obligation for Comcast to

I
I
I
I
I

provide PEG charmels to subscribers in some prescribed marmer is untenable because that statute

does not impose ,my obligations of any kind. Courts have recognized that "any rights regarding

the use ofpublic access charmels are not created by § 531, but stem from franchise agreements

I Pursuant to L.R. 7. (, Defendants' counsel conferred with counsel for the Plaintiffs explaining the nature the motion
and its legal basis and counsel for the Plaintiffs did not concur in the relief sought.



2

between cable operators and franchising authorities." Leach v. Mediacom, 240 F. Supp. 2d 994,

997-98 (S.D. Iowa 2003), aff'd, 373 F.3d 895 (8th Cir. 2004). This statute merely permits local

franchise authorities to require PEG channel capacity in franchises.

4. Nor are Plaintiffs' claims under 47 U.S.C. § 531 and their local franchises saved

by Subsection (c) of the statute, which provides, in relevant part, that "[a] franchising authority

may enforce any requirement in any franchise regarding the providing or use of such channel

capacity." As explained in detail in Defendants' memorandum oflaw supporting this motion,

any rights the Plaintiffs might claim under their local cable franchises to prevent Comcast's PEG

digitization have been preempted by the enactment ofMichigan's Uniform Video Services Local

Franchise Act of2006 M.C.L. §§ 484.3301 et seq. ("Uniform Franchise Act"). And under

M.C.L. § 484.3305(2)(b), Comcas!'s existing franchise agreements have been automatically

amended by operation of state law to exclude any PEG obligations beyond those contained in

M.C.L. § 484.3304(1) and the Uniform Franchise, including any that require specific locations or

processes for the relocation ofPEG channels.

5. Michigan clearly intended to amend PEG franchise requirements, and federal law

does not preempt that decision. Michigan has the absolute discretion to defme municipal power

as it deems to be in the State's interest. See, e.g., People v. Llewellyn, 257 N.W. 2d 902 (Mi.

I 977)(state preemption oflocal obscenity law); Hudson Motor Co v. City ofDetroit, 275 N.W.

770 (Mi. 1937)(home rule city ordinances controlled by State Constitution and laws). The

municipal (local franchise authority or "LFA") Plaintiffs do not have powers beyond those

allowed (or disallowed) by the State. Congress has not disrupted that sovereign relationship of

the State and its subdivisions with respect to cable franchising in general, and PEG channels in
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particular. Indeed, in passing Section 53 I Congress stated that the provision "does not give the

franchising authority the power to override the application of state law." H.R. Rep. No. 934,

98th Cong., 2nd Sess. reprinted at 1984 u.S.C.C.A.N. 4655, 4683.

6. Plaintiffs allege that Comcas!'s digitization of PEG channels violates 47 U.S.C. §

541 because, they claim, "the control of the channels is left to the locality." (Dearborn Compl. ~

17.) There is no such language in the statute, and Plaintiffs have not cited to a provision in

Section 541 that supports their argument. The subsection has nothing to do with the regulation

of PEG channels or programming, and affords Plaintiffs no relief.

7. Plaintiffs cite 47 U.S.C. § 544a(c)(2)(B)(ii) for the proposition that "federal law ..

. require[s] a cable operator to provide all channels on the basic service tier 'in the clear.'" The

allegation grossly misrepresents the statute, which imposes no obligation on cable operators.

More importantly, it gives no rights to local governments. Plaintiffs have no right of action under

this provision.

8. Plaintiffs claim that Comcas!'s proposed PEG channel digitization violates

Section 543(b)(7), titled "Components of the Basic Tier Subject to Rate Regulation." The Court

need not reach the merits of this claim, however, because Section 543(b) does not create a

private right of action. See, e.g., Aventura Cable Corp. v. Rifkin/Narragansett South Florida

CATV, L.P., 941 F. Supp. 1189, 1195 (S.D. Fla. 1996); Broderv. CablevisionSystems Corp.,

329 F. Supp. 2d 551, 559 (S.D.N.Y. 2004). Even if Plaintiffs had a right to be in court under

Section 543, these claims should be dismissed under Rule 12(b)(6) for failure to state a claim

because nothing in the Communications Act precludes a cable operator from providing, and

charging for, equipment used to receive its basic service tier.
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create a private right of action, and is ultimately irrelevant to this case.

9. Plaintiffs' allegation that Comcas!'s proposed placement of PEG channels on a

digital tier violates 47 C.F.R. § 76.630 cannot be the basis of any relief. That FCC rule does not
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10. The Court need not, and should not, consider the merits of Plaintiffs' challenge to

Corneas!' s notice to customers of its planned relocation ofPEG channels because there is no live

issue to decide. Any challenges to the technical details of the notices Comcast provided in 2007

are moot. Likewise, there is no justiciable claim as to any customer notice Comcast might

provide in the future because the contents of any future notice is unknown at this time. There is

simply no customer notice before the Court for decision, and the Court has no jurisdiction to

render advisory opinions.

II. Finally, PlaintiffGillette has no greater right to maintain this action than the LFA

Plaintiffs. She has no right of action under any of the sources of law mentioned in the

Complaints. Her claims should be dismissed.

WHERJ<:FORE, for all of the foregoing reasons, Comcast respectfully requests that the

Court dismiss Plaintiffs' Complaints with prejudice.

Respectfully submitted,
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I

Robert G. Scott, Ir.
Wesley R. Heppler
Davis Wright Tremaine, LLP
1919 Pennsylvania Avenue, N.W.
Suite 200
Washington, D.C. 20006
(202) 973-4200

Date: April 30, 2008

s/Michael S. Ashton
Michael S. Ashton (P40474)
Anita G. Fox (P47818)
Fraser Trebilock Davis & Dnnlap P.C.
124 West Allegan, Suite 1000
Lansing, MI 48933
(517) 482-5800

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on April 30, 2008, I electronically filed the foregoing Defendants'

Motion to Dismiss with the Clerk of the Court using the ECF system which will send notification

of such filing to the following: Michael J. Watza, Cheryl A. Verran, Joseph Leonard Van Eaton,

William H. Irving, William P. Hampton, Thomas D. Esordi, and Mary Michaels, and I hereby

certify that I have mailed by United States Postal Service the paper to the following non-ECF

participant:

David L. Richards
Richards & DeWitt
3250 W. Big Beaver Rd., Suite 342
Troy, MI 48084

slMichael S. Ashton
Michael S. Ashton

5



CITY OF DEARBORN, et aI,

Case 2:08-cv-10156-VAR-DAS Document 19 Filed 04/30/2008 Page 6 of 32

MEMORANDUM OF LAW IN SUPPORT
OF DEFENDANTS' MOTION TO DISMISS

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

Case Number: 08-10156
Han. Victoria A. Roberts

Michael S. Ashton (P40474)
Anita G. Fox (P47818)
Fraser Trebilock Davis & Dunlap P.C.
124 West Allegan, Suite 1000
Lansing, MI 48933
(517) 482-5800

Attorneys for Defendants

DEFENDANTS.

PLAINTIFFS,

COMCAST OF MICHIGAN III, INC.
COMCAST OF THE SOUTH, INC.

v.

Robert G. Scott, Jr.
Wesley R. Heppler
Davis Wright Tremaine, LLP
1919 Pennsylvania Avenue, N.W.
Suite 200
Washington, D.C. 20006
(202) 973-4200

April 30, 2008
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CONCISE STATEMENT OF ISSUE PRESENTED

1. Whether Plaintiffs' claims should be dismissed when none of the statutes or regulations on

which they rely empower them to prevent Comeast's provision of PEG channels in digital

format, when federal law prohibits such interference by Plaintiffs, and when the Michigan

Legislature has invalidated any relevant local franchise provisions as a matter of state law.

2. Whether Plaintiffs' challenge to Comcas!'s customer notice is not ripe for decision.

CONTROLLING AUTHORITY

I. For motions to dismiss: Federal Rule of Civil Procedure ("FRCP") 12(b)(6); Lambert v.

Hartman, 5J 7 F.3d 433, 439 (6th Cir. 2008).

2. For PlaintifiS not having a private right ofaction under the federal Communications Act and

regulations upon which their claims rely: 47 U.S.C. §§ 53 I (a)-(c), 541, 543; 47 C.F.R. §§

76.630(a), 76.309(c)(3)(i)(B); Alexander v. Sandoval, 532 U.S. 275, 286 (2001).

3. For the preemption ofloca! franchise PEG requirements of the Michigan Uniform Video

Services Loeal Franchise Act, Act 480 of2006: M.C.L. §§ 484.3305(3), 484.3305(2)(a)-(b);

Gregory v. Ashcroft, 501 U.S. 452 (1991); People v. Llewellyn, 257 N.W. 2d 902 (Mich.

1977); Hudson Motor Co v. City ofDetroit, 275 N.W. 770 (Mich. 1937).

4. For Comcast's ability to transmit programming on the basic service tier in a digital format:

47 U.S.C. §§ 543(b)(l) & (3), 544(e); 47 C.F.R. §§ 76.922, 76.923.

5. For the absence of ripeness for Plaintiffs' challenges to Comcast's customer notice: U.S.

Canst., Art III, cJ. 2; Reno v. Catholic Soc. Servs., Inc., 509 U.S. 43, 57 n. 18 (1993).

INTRODUCTION

Defendants Comcast of Michigan III, Inc., et al (together, "Comcast") submit this
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Memorandum of Law in Support of their motion to dismiss Plaintiffs' Complaints pursuant to

Federal Rule of Civil Procedure ("FRCP") 12(b)(l) and l2(b)(6)1

The Complaints do not present any legally cognizable claim for relief. They first allege

that Comcast's plan to provide PEG channels in digital format and reposition them in a unified

PEG grouping on Comcast's cable systems violates obligations under the federal Com-

munications ACl: and FCC regulations (First Claim for Relief). They also allege violations of

Comcast's local franchises and ordinances (Second Claim for Relief; Warren's Third Claim for

Relief). None of the statutes, regulations or authorities relied upon by Plaintiffs create

enforceable obligations that would be violated by Comcast's provision ofPEG channels in

digital format and in new channel locations. In any event, any rights the municipal (local

franchise authority or "LFA") Plaintiffs might claim under their local cable franchises to prevent

Comcast's PEG digitization have been preempted by the enactment of Michigan's Uniform

Video Services Local Franchise Act of2006 M.C.L. §§ 484.3301 et seq. ("Uniform Franchise

Act"). Finally, any challenges to whatever notice Comcast might give for any future relocation

ofPEG channels are not ripe for decision. Plaintiffs have no cognizable claim for relief under

any of these provisions, and their Complaints should be dismissed with prejudice.

STANDARD OF REVIEW

A motion to dismiss pursuant to FRCP 12(b)(6) tests the sufficiency ofa complaint and

permits a district court to dismiss a complaint "for failure to state a claim upon which relief can

be granted." As" 'n ofCleveland Fire Fighters v, City ofCleveland, 502 F.3d 545, 548 (6 th Cir,

1 The initial Plaintiffs in this case (Dearhorn/Meridian/Gillette) have been joined by the City of Warren (through
removal & consolidation) and the Township of Bloomfie1d (through intervention). The Warren complaint adds a
Third Claim for relief, but all substantive claims of all Plaintiffs mirror those of the initial Dearborn Complaint.

2
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ARGUMENT

designated pursuant to this section." 47 U.S.C. § 531(b) (emphasis added).

franchise authorities conditioning the cable franchises on the granting of [public access]

Filed 04/30/2008 Page 14 of 32Case 2:08-cv-10156-VAR-DAS Document 19

requirements in a franchise with respect to the designation or use of channel capacity for public,

Plaintiffs' "central argument" is their allegation that 47 U.S.C. § 531 creates an obligation

Courts have recognized that Section 531 "does not itself mandate the establishment of

educational, or governmental use only to the extent provided in this section." 47 U.S.C. § 531(a)

70)(PI's Reply Mem. Supp. Mot. T.R.O, Jan. 13,2008 at 1.) The plain text of this statute renders

Plaintiffs' claims untenable. Section 53l(a) states that "[a] franchising authority may establish

(emphasis added). Likewise, Section 531(b) states that "[a] franchising authority may in its

proposal for a franchise renewal ... that channel capacity be designated for public, educational,

request for proposals require as part of a franchise, and may require as part of a cable operators

2007). In considering a motion to dismiss, the Court must determine whether the plaintiff is

or governmental use ... and may require rules and procedures for the use of channel capacity

public access channels," but instead "merely recognize[d] 'the preexisting practice oflocal

unwarranted factual inferences." Ass 'n o/Cleveland Fire Fighters, 502 F.3d at 548.

433,439 (6th Cir. 2008). However, the Court need not "accept as true legal conclusions or

entitled to legal relief if all of the allegations in the complaint are accepted as true and the

for Comcast to provide PEG channels to subscribers in a particular manner. (Dearborn Compl. ,

complaint is construed in a light most favorable to the plaintiff. Lambert v. Hartman, 517 F.3d

I. PLAINTIFFS HAVE NO RIGHT TO BLOCK COMCAST'S DIGITIZATION OF
PEG CHANNELS UNDER 47 U.S.c. § 531 OR LOCAL FRANCHISES

A. Section 531 Contains No Affirmative PEG Carriage Obligation

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I


