MYTHS

‘cable companies

dish out about
satellite TV.

“Cable has just as many
HD channels as DIRECTV.”

Not even ctose. Right now, DIRECTY
has over 85 of your favorite national HD
channels! Try finding that on cable.

“I can’t get local channels
with sateliite.”
Yes, you can. DIRECTV® service inctudes local

channels in 4% of the country? You can also
get access to your local channels in HD?

“The equipment is too expensive’
No. There's no equipment to buy and ne start-
up costs. You get FREE standard installation ¢
a DIRECTV® System in up to 4 rooms?

“It’s too difficult to installl”

No. Bur professional installer will set it all up
for you and show you how to usa it. Plus, you
get top-ranking customer service, 24/7.

“My signal will go out in

bad weather’”

Wrong. DIRECTV delivers a digital signal 99.9°
of the time, rain or shine. If there is a probler
it wilt likely be fixed in a matter of minutes, nc
days or weeks,

Call 1-866-558-6754 now

See enclosed lettet for deibe

Tish requived in
zmm.mmmtmnnmeanmm
HD oy,




Direct TV 60 Second TV Spot

Stay focused for the next sixty seconds. That’s all the ime I have to tzlf you the truth
about HD television, the truth your cable company doesn’t want you to hear.

Cable wants you to believe they’re keeping up with HD capacity. They are not, but Direct
TV is. Get the best entertainment and the most HD channels with Direct TV. That
includes exclusive sports with games and match ups you won’t see on cable.

So call now for all your favorite sports, movies and shows. And you always get your
local channels.

Do you know what else? Packages start at onty $29.99 per month. Plus, call now and ask
how vou can get 32 premium channels free for 3 months.

There are no start up costs, ne equipment to buy and professional installation is free. Call
now,

You also get a free HD receiver or Direct TV DVR upgrade, from America’s number one
HD provider. Time's up make the call.




Typical 750 bandwidth usage.xls

This page is intended to graphically
show how bandwidth is currently
distributed in typical 750 MHz
systems.

Arnalog Space currently carries
appx 65% of Bandwidth

33 HD currently uses appx 10%
Bandwidth

Intemet, Phone & VOD uses appx 6.5%
of Bandwidth

48 Digital Music channels and
over 250 Standard Definition
Digital channels uses appx
18.5% of Bandwidth




6 MHz of Bandwidth.xis
Each 6 MHz of Bandwidth
=1 Analog
= 3 HD
= 15 Standard

Definition (SD)
digital channels

= 42 Mb/s Data

=10 VOD Streams




The following channel changes will be made i the Comcast inenp i the following commurities:

Alien Park, Auburn Hifls, Augus!.a, Berkdey, Berfin, Beverjy Hils, Bingham Fams, Birmingham, Bloomfield, Bloomieid Hills, Brownstown,

Canton, Cenierine, Clarkston, Clawstn, Clirdon, cl’mtmTwp Commerce, Dearbom, Deacbom Heights, Detroit, Eastpointe, Ecorse, Exeter,

Femndale, Flat Rack, Franld!n.Fraser Bardm(:vty Cibraitar, Grosse le, Grosse Poinie, Geosse Pointe Farms, Grosse Poiple Park, Grosse

Pointe Shores, Grosse Pointe Woods, Groveland, Hannmmd{,l{amerWnoﬁs Haze] Park, Hightand, Hunmgmn Woods, independence

Twp., Inkster, Keego Harbor, Lake Angelus, Lake Orion, Lathrup Vilkage, Lincoin Park, Lordan, Lyon Twp., Macomb Tep., Madison Heigh

Mdmda}e Word, Miliond Village, Mount Clemens, NewBDstm Northville, Nortiwile Twp., Oa!dand?wp Qak Park, Orchard Leke, Orton

Twp., Pleasant Ridge, Plymouth, Plymiatdh Twp,, Ponuac,RayTwp River Rouge, Riverview, Rochester, Rochester Hsﬂs,Rudcwoud.Huse

Twp., Roseville, Ruya10ak.Hwa!0akTwp..SheibyTwp Southfield, Southgate, South Rudwoud Springfietd, St. Clalr Shores, Sterling

Helghtn Sumpter, Sylvan Lake Twp., Ta',{n( Tranmn. {rudy , Utica, Walled Lake, Warren. Waterford, ‘Wayme, West Bloomield Tp., Westland,
ite Labe, Whittaker, Willis, Wixnm, Wolve tage, Woodhaver, York

Eﬂecwehmnry‘lﬂ mm&mmwmhemdsdmumcmm 106 and Bioomberg TV willhe moving to Digita! Chanee 178,

January 15, 2008, the follswing channel changes will be

Discovery HD will be added tn Digital Channg! 191,

TLC HD wili be sdded to Digital Channet 192.

Animal Planet HO witl be added to Digiat Channel 193,

Sel-F HD wilt be added to Digita) Chiannel 194,

CNN HD will be addert o Digital Channel 213

Emmﬁhpbeastannfeedszbenwvmme@hlPrefenedmmgiwclmla

Encore West Coas” feeds will no Yonger be avallable.

NHL Network will be added to Channel 278 on the Sports & Entertainment Package.

Effective January 15, 2008, the following channel changs will be made tnmecmcastlmm in the following communities:

Alen Park, Aubum Hifls, Beridey, Barlin, Beverty Hills, Bingham Farms, Birmingham, Bloomfield, Blonmﬁek! Hills, Brownstown, Carton,

Centeriing, Clarkston, Clawsan, Cinton, Clirfan Twp., Commerce, Dearom, Dearbom Heights, Deteclt, Eastoainte, Ecarse, Femdale, Flat

Rk, Franilin, Fraser, Garten ity Grosse fe, GrmePotnm Grossa Pointe Farms, Grosse Painte Park, Grosse Pinte Shores, Grosse

Pointe Woods, Srevajand, Hanmamck,l-'amuWoods Hazel Park, Hightand, Hunmgmnw:ms,l dependence Twp., rdeter, Keego Rarbor,

{ake Angelus, Lake Orion, Lathrup Village, Lyon Twp., Macomb Twyp., Madison Helghts, Mehindale, Milfard, M'!furd'iﬂllage Mo Clemens,

Northwilie, Nur‘ﬂnrlle'iwp..ﬂaidanﬂwr OakPamommuke DnunTwp Pieasant Ridgs, Fiymauth, Piynmﬂ?Twp Bontiac, Ray T,

River Rouge, Rochesier, Aochester Hills, Rockwond, Rese Twn,, Roseville, Roval Oal, Royat Oak Twp., Shelby T, Soutfifield, Soumga

Sotith Rockwoud, Springfistd, St CtalrStmTes.SmangHelghls Sybvan Lzke Twp., Tavtor, Troy, Litica, WaFed Lake, Waren, Waterl rd.wame

West Bloomfiek Tep., Westiand, White Lake, Wixom, Wolvering Lake Village

Guvemtemhocessmlhemuﬂngwmgxmlmannmgw not Chiennel 911 as previously noticed, .

Effective January 15, 2008, the Africa Charne! will be moving from Digital Channel 194 to Digital Channel 184 in Detroil

Effective January 15, 2008, the Tollowing channe! change will be made t the Camsast lineup in the following cormmunities:

Beverly Hills, Bi gmmmrﬁddBlmmﬁethms,Canmnammnﬁmnmmebomnmmm
Hanﬂ:amdc.ﬂazel Paﬂt,ﬂlghland Keege Harbor, Lyan Twp., Magdison Helghis, Mifond, Mitford Village, Northville, Northvile 0ak Park,

m.Rnsevﬂie.HuyaJDaKHuyaiDakTmp Sylvan Lake T, Walled Lake, Wayne, West d Twp.,
Wesﬂamwn‘temke Wixam, Wolverine Lake

ESPN will henmtgﬂunLimltedBashctn Prefened Basic Channel 35.

Effective January 15, 2008, the joliowing channe] changes will be made t the Comeast ineup In the following communitzes:
Nlen Park, Augusia, Berfin, Beverly Hills, Bingham Farms, , Bloortfietd, Bloomfield s, Brownstawn, Carton, Clinton,
Commerce, Dearbom, Dearborn Heighits, Detrolt, Ecorss, Exeter, Rwr,ledm Garden City, G'bra]mr Grosse lig, Hafrmamdf Highiand,
Tnkster, KBEgD Harbor, Lathrup Vifiage, Lingoin Park, London, Lyon Twp., Melwndale. Mitford, Mufnrd\ﬁllaga New Bosion, Nttﬁm'!le Nortinville
Twp., flak Park, Orchand Lake Lake, Pymouth, Piymouth Twp., River Rouge, Hivervlew. Rockwood, Royal Qak, Royal Oak Twp., Southfield,
Southgate, South Rockweod, &mpter Syhan Lake Twp., Taylor, Trenton, Watled Lake, Wayne, West Bloomfield Twp., Westland, White Lake,
Whittaker, Willis, Wixom, Wuhem-el.ake\ﬁﬂaga Woothaves, York

Ze2 TV will be added to Digitat Channel 656°.

TV Asia wili be added i Digital Channe] 685°.
Effective January 15, 2005, the following channe) change wilt be made to #ie Camcast inetp in the following commusifties:

Algusta, c1a11<stnn.&eeler Gibraltar, Indeprendence Twp., inkster, Laks Orion, Lathrup Viliags, Lincoln Park, London, New Baston, Orion Twp.,

fiverview, Southfield, Sumpter, Trenton, Whittaker, Wills, Woodhaven, York

ESPNwﬂImecwngmUnltndBaszcmPrefemdBmChannelza .

Effoctive January 15, 2008, the folloaring channe! change wilf be made to the Cemeast fneop in the following communities:

Alien Park, Aubum Hills, Augusta, Bardey, Berin, BaveﬂyrHiﬂs Bingttam Farms, Birmingham, Bloomfield, Bloomfeld Hills Brownstown,

Eantar, Centerline, Clarkston, Clawson, Clinton, Clinton Twp., Commercs, Dearborn, Dearbomn Heights, Detroit, Eﬂsmme Ecorse, Exeter,

Femndale, £tat Rock, Franklin, Fraser, Garden City, Gibraltar, Gosse Ye, Gresse Pointe, Grosse Pointe Fanms, Grosse Pointe Park, @rosse

Pointe Simre;.ﬁmssePuquods. Groveland, Hamh‘anrk. Harpsr Woods, HazeIPaJk, Hightand, Hmhng‘mn Weods, mdenendmse

Twp., nkstes, Keego Hasbar, Lake Angelus, Lake Orion, Lathiup Village, Lintoln Park, London, Lyon Manumb‘l‘wp Mazdison Heights,
Melvindale, Mitord, Miford Village, Meunt Clemess, NawBu&m. Noethwille, Norttwille Twp., Dabdandm) UakPam.Orcha{dLam Orion

Twp., Pleasant Ridge, Piymouth, Plymouth Twp., Pontiac, Ray Twp., River Rouge, Riverview, Rathester, Rochester His, fockwood, Hose

Twp., Roseville, Ruyaf (ak, Royal Oak Tep., Shelby'pr Southfield, Sauthgate, South Rockwood, Spnngﬁeid St. Clair Shores, Stering

Hetgms Sumpter, Sytvan Lake Twn., T Trmtun Tmy Ulica, Walled |ake, Warren, Waterford, Wayne West Bioomfield Twp., Westiand,

White Lake, Whittaker, Willis, Wixom, Woudhavm,\’

CTND will bie moving from Bask: Sa'vtcetnmgira!Staerhmel

Call 1-888-COMGAST for more details. ) .

To receive HD channals, an BD ekevision (not provided) and HOTV equipment are required. *Premium priving applies.

(comcast.

€C12708_CC_Vt_DetNews_R5indd 1 12/m07 32022 PM I




(comcast,

November 15, 2007

Deborah Guthrie, Cable Coordinator
Meridian Township

5151 Marsh Road

Okemos, MI 48864

Dear Ms. Guthrie:

At Comecast, we are committed to making public, education and goverpment (FEG) programming
readily available to all of our customers. By Jannary 15, 2008, Comcast will deliver PEG
programming in a high quality digital format and place these channels in consecutive channel
positions larpely uniform across the state. Customets will be notified of these chamel changes
beginning November 15, 2007 by a bill insert, a copy of which is enclosed, reflecting the
tramsition of the corrent PEG channel to its new chanmed position.

Comeast will contipue to offer PEG channels on cur basic tier; however, we will deliver these
channels in a digital format. Comeast is offiring a special promotion of a fiee converter box to
anaiog customers. Customers who use CableCord or have 2 QAM TV set will not need the
additionnl digital converter bax to receive these channels.

To support these efforts apd reinforce the importance of this programming, Comeast plans to
partner with our communitics in a public service announcement (PSA) campaign that will create
awareness of the value of commmmity programming and inform customers of the new chanoel
locations. Comcast will simultancously consolidate existing Comcast-created Local Origination
(L)) channels to a single digital 1O chaonel, bolstering the image and value of the Comeast
Community Network statewide,

Comcast recognizes the investments communities have made in their PEG programming offering,
5o in addition to the PSA campaign, Comecast will provide conversion at no cost and continue to
maintain existing free transmission lines of PEG channels. Comgcast will comtinue to partner with
communities t0 ensure there is 8 smooth rapsition.

If you have any questions, please feel free to call me at 517-333-6028.

Sincerely,

SRR e

John P. Gaxdner

1070 Trowbridge Road
East Lansing, M1 48823

-




@

At Comeast, we are committed to offering supetior community programming to owr subseribers, Thersfore we are
pleased to anncunce that Comeast is now able to provide public, education and govemnment (PEG) programming
in a high-cquality digital format on consistent channels in uniform locations statewide.

Yo deliver these benefits to you, alt PEG programming will be transitioned to a digital format by
January 15, 2008,

Basic Cable Gustomers: '
As noted above, the PEG channels will be delfivered digitally on the Basic service level for alt subscribars by :
January 15, 2008. Current Basic and Prefermed Basic customers can continute to receive PEG programming by
acquiring a digial converley, digital service or compatible equipment. For more information on how to continue
recelving PEG programming, caRl 1-877-824-2384. We'll provide information on the easiest way for you to viaw
these channels on your service.

Digital Cable Gustomers:
At the bottarn of this letter, you will find a list of channel changes that will be effective January 15, 2008, These
channeis will provide convenient access to local information of interest.

Stay Connected fo Community Programming:

in addition to the benefit of viewing PEG programming In digital-quality, customers will enjoy greater viewing
flaxibility. For example, customers enjoying the advantages of a Comeast Digital Video Recorder [DVIR) will be able
to record PEG programming so they never miss a &ity council meeting, schoot program or community event.

If you have any questions about the upcoming channel changes, please feel free to call 1-B77-824-2984.

Channe] Name Current New Channei
‘ Channel iby Jan. 15)

East Lansing Educational Access 24 o202

Educational Access 27 03

Educational Access 28 204

Educational Access 29 805

Educafiona! Access at 806

Government Access HOM TV 21 o1

E. Lansing Govi. Access/Educ. Access Haslelt” 22 912

E. Lansing Govl. Ascess/Fduc. Access Okemos® 23 913

Public Access 30 816
WaTiTan owsahiy
Cerfaln sarvices ate avallible or as & pact of other lewels of service. A tooverterfremote coldrol i requited o receive
Digital Cable. Faes appiy 1o DVR Services are siblect to the terms and conditions of appEcatie Comcast subscriber
agreements. Call Comeast for service detals and restrictions. © Comcast Cabie Communications, LLT. Al rights raserved.
- (comcast.
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November 13, 2007

Bill Frving
+ Law Department

. City of Dearborn

13615 Michigan Avenue
Dearborn, MY 48126

Dear Mr, Irving:

At Comcast, we are committed to making public, education and government {PEG) programming
readily available to all of our cestomers. By January 15, 2008, Comcast will deliver PEG
programming it a high quality digital format end place thess channels in consecutive channel
positions largely uniform across the state. Customers will be notified of these channe] changes
begioning November 15, 2007 by a bill insert, 2 copy of which is enclosed, reflecting the
trapsition of the current PEG chamel to its new channel position,

Comcast will continue to offer PEG channels on our basic tier; however, we will deliver these

channels-in a digital format. Comcast is offering 2 special promotion of a free converier box to
analog customers, Customers who use CableCard or have a QAM TV set will not need the

additional digital converter box to receive these channels,

To support these efforts and reinforce the importance of this programming, Comcast plans to
partner with our commmpities in a public service amouncement (PSA) campaign that will create
awareness of the value of community programming and inform customers of the new channel
locations. Comeast will sinmltaneously consolidate existing Comeast-created Local Qrgination.
(LO) channels 1o a single digital LO channel, bolstering the fmage and value of the Comcast
Community Network statewide,

Comgast recogmizes the investments communities have made in their PEG programming offering,
so in addition to the PSA campaign, Comcast will provide conversion at no cost and continue to
maintain existing fres transmission Jines of PEG channels. Comeast will continue te paniner with
commmunities to ensure there is a smooth fransition.

¥f you have any questions, please feel free to call me at 734-254-1888.

Sincerely,

R oS

Frederick G. Eaton

41112 Coneept Drive:
Plymouth, MI 48170




&

At Comcast, we are committed to offering superior community programiming to our subscribers. Thersfore we ara
pleased to announce that Comeast is now able to pruvide public, education and govemment (PEG) programming
irr & high-guality digital forrat on consistent channels in uniform locztions statewide.

To deliver these benefits o you, all PEG programming wili be transitioned to a digital format by
January 15, 2008,

Basic Cable Customers:

As noted above, the PEG channels will be dalivered digitally on the Basic service lavel for alf subscribers by

January 15, 2008. Gurrent Basic and Prefarred Basic customers can sontinue to receive PEG programming by

acquiring a digital converter, digital service or compatible equipment. For more information on how fo continue
receiving PEG programming, call 1-877-824-2984. We'll prmnde information on the easiest way for you to view

these channels on your service.

Digitat Cable CGustomers:
At the boftomn of this lettar, you will find a list of channel changes that will be effective January 15, 2008. These

channels will provide convenignt access 10 local information of interest.

Stay Connected to Community Programming:

In addition to the benefit of viewing PEG programming in digital-quality, customers will enjoy greater viawing
Tlexibility. For example, customears enjoying the advantages of & Comcast Digital Video Recorder (DVE) will be able
to record PEG pregramming so they never miss a city councll mesting, school program ar community event.

1f your have any questions about the upcoming channel changes, please fee! free to call 1-877-824-2984.

Channel Name Current New Channel
Channel (by Jan. 15}

Comecast Television 25 900

Dearbom Educational Acoess 19 902

Educational Access 24 a03

CDTV 12 ot1

Public Ethnic Access 15 s

Public Access 18 817

Dearborn Public Access 16 918
Certaln sarvices; afe avalabie of g5 8 part of other levels of sarvice. A converter/remute control Is reguired 10 recsive
Dighal Lzbls, Fees apply o VR mmaﬂumﬂwmmmwﬂwmmmmr
agrezmentz. Call Comeast for service defalls and restrictions, © Gomvast Cable ComtmunieaBons, LLC, All rights resetved. @OmCGSt
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Exhibit A
Exhibit B

Exhibit C

Exhibit D
Exhibit E
Exhibit F

Exhibit G
Exhibit H
Exhibit I
Exhibit J
Exhibit K
Exhibit L
Exhibit M
Exhibit N

Exhibit O
Exhibit P

List of Exhibits

Complaint (1/11/08)

Opinicn and Order on Motion for TRO and Motion for Preliminary Injunction
(1/14/08)

Transcript of Oral Argument on Plaintiffs’ Motion for Preliminary Injunction
(1/23/08)

Motion to Dismiss (4/30/08)
Response to Motion to Dismiss (6/30/08)

Comcast’s Motion for Leave to File Supplemental Memorandum on Primary
Jurisdiction (9/11/08)

Plaintiffs” Response to Comcast’s Supplemental Memorandum (9/19/08) '
Order on Motion to Dismiss (10/03/08)

Order Clarifying the Court’s October 3, 2008 Order (10/08/08)

Order Denying Defendants’ Motion for Reconsideration (11/24/08)

Order Denying Motion to Certify Order for Interlocutory Appeal (1 1/24}’08)
Amenced Order (11/25/08)

Order Denying in Part Plaintiffs’ Motion for Partial Reconsideration (11/25/08)

Order Referring Seven Questions to the Federal Communications Commission
Fursuant to the Primary Jurisdiction Doctrine (11/26/08)

Docket (12/08/08)

Comcast Webpage (“Get Ready for the Digital Transition on February 17, 2009
With Comcast™)







Case 2:08-cv-10156-VAR-DAS  Document 19 Filed 04/30/2008 Page 1 of 32

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CITY OF DEARBORN, et al,
PLAINTIFFS,

V. Case Number: 08-10156
Hon. Victoria A. Roberts
COMCAST OF MICHIGAN I11, INC.
COMCAST OF THE SOUTH, INC.,

DEFENDANTS.

DEFENDANTS® MOTION TO DISMISS

1. Defendants Comcast of Michigan II1, Inc., et af (referred to collectively herein as
“Comcast”) through their undersigned attorneys, submit this Motion to Dismiss Plaintiffs’
Complaints pursuant to Federal Rule of Civil Procedure (“FRCP”) 12(b)(1) and 12(b)(6)." The
Complaints do not present any legﬁlly bognizable claim for rehief. 7

2. None of the statutes, regulations or authorities relied upon by.Plaintiffs create
enforceable obligations that would be violated by Comcast’s conversion of PEG channels to a
digital format and new channel locations.

3. Plaintiffs' argument that 47 U.S.C. § 531 creates an obligation for Comcast to

provide PEG channels to subscribers in some prescribed manner is untenable because that statute

- does not impose any obligations of any kind. Courts have recognized that “any rights regarding

the use of public access channels are not created by § 531, but stem from franchise agreements

! Pursuant to LR, 7.1 » Defendants’ counsel conferred with counsel for the Plaintiffs explaining the nature the motion
and its legal basis and counse! for the Plaintiffs did not concur in the relief sought.
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between cable operators and franchising authorities.” Leach v. Mediacom, 240 F. Supp. 2d 994,
997-98 (S.D. Iowa 2003), af"d, 373 F.3d 895 (8™ Cir. 2004). This statute merely permits local
franchise authorities to require PEG channel capacity in franchises.

4, Nor are Plaintiffs’ claims under 47 U.S.C. § 531 and their local franchises saved
by Subsection (c) of the statute, which provides, in relevant part, that “[a] franchising authority
may enforce any requirement in any franchise regarding the providing or use of such channel
capacity.” As explained in detail in Defendants’ memorandum of law supporting this motion,
any rights the Plaintiffs might claim under their local cable franchises to prevent Comcast’s PEG
digitization have been preempted by the enactment of Michigan’s Uniform Video Services Local
Franchise Act of 2006 M.C.L. §§ 484.3301 et seq. (“Uniform Franchise Act”). And under
M.C.L. § 484.3305(2)(b), Comcast’s existing franchise agreements; have been automatically
amended by operation of state law to exclude any PEG obligations beyond those contained in
M.C.L. § 484.3304(1) and the Uniform Franchise, including any that require specific locations or
processes for tile relocation of PEG channels.

5. Michigan clearly intended to amend PEG franchise requirements, and federal law
does not preempt that decision. Michigan has the absolute discretion to define mumnicipal power
as it deems fo be in the State’s interest. See, e.g., People v. Liewellyn, 257 N.W. 2d 902 (M.
1977)(state preemptioﬁ of local obscenity law); Hudson Motor Co v. City of Detroit, 275 N.W.
770 (Mi. 1937)(bome rule city ordinances controlled by State Constitution and laws). The
municipal (local franchise authority or "LFA") Plaintiffs do not have powers beyond those
allowed (or disallowed) by the State. Congress has not disrupted that sovereign relationship of

the State and its subdivisions with respect to cable franchising in general, and PEG channels in
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particular. Indeed, in passing Section 531 Congress stated that the provision “does not give the
franchising authority the power to override the application of state law.” H.R. Rep. No. 934,
98th Cong., 2nd Sess. reprinted at 1984 U.S.C.C.AN. 4655, 4683.

6. Plaintiffs allege that Comcast’s digitization of PEG channels violates 47 U.S.C. §
541 because, they claim, “the control of the channels is left to the locality.” (Dearborn Compl. §
17.) There is no such language in the statute, and Plaintiffs have not cited to a provision in
Section 541 that supports their argument. The subsection has nothing to do with the regulation
of PEG channels or programming, and affords Plaintiffs no relief.

7. Plaintiffs cite 47 U.S.C. § 544a(c)(2)(B)(ii} for the proposition that “federal law . .
. require[s] a cable operator to provide all channels on the basic service tier ‘in the clear.”” The
allegation grossly misrepresents the statute, which imposes no obligation on cable operators.
More importantly, it gives no rights to local governments. Plaintiffs have no right of action under
this provision.

8. Plaintiffs claim that Comcast’s proposed PEG channel digitization violates
Section 543(b)(7), titled “Components of the Basic Tier Subject to Rate Regulation.” The Court
need not reach the merits of this claim, however, because Section 543(b) does not create a
private right of action. See, e.g., Aventura Cable Corp. v. Rifkin/Narragansett South Florida
CATV, L.P.,941 F. Supp. 1189, 1195 (S.D. Fla. 1996); Broder v. Cablevision Systems Corp.,
329 F. Supp. 2d 551, 559 (§.D.N.Y. 2004). Even ifPlaiﬁtiffs had a right to be in court under
Section 543, these claims should be dismissed under Rule 12(b)(6) for failure to state a claim
because nothing in the Communications Act precludes a cable operator from providing, and

charging for, equipment used to receive its basic service tier.
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9. Plaintiffs’ allegation that Comcast’s proposed placement of PEG channels on a
digital tier violates 47 C.F.R. § 76.630 cannot be the basis of any relief. That FCC rule does not
create a private right of action, and is ultimately irrelevant to this case.

10. The Court need not, and should not, consider the merits of Plaintiffs’ challenge to
Comcast’s notice to customers of its planned relocation of PEG channels because there is no live
issue to decide. Any challenges to the technical details of the notices Comcast provided in 2007
ar¢ moot. Likewise, there is no justiciable claim as to any customer notice Comcast might
provide in the fiture because the contents of any future notice is unknown at this time. There is
simply no customer notice before the Court for decision, and the Court has no jurisdiction to
render advisory opinions.

11.  Finally, Plaintiff Gillette has no greater right o maintain this action than the LFA
Plaintiffs. She has no right of action under any of the sources of law mentioned in the
Complaints. Her claims should be dismissed.

WHEREFORE, for all of the foregoing reasons, Comcast respectfully requests that the
Court dismiss Plaintiffs’ Complaints with prejudice.

Respectfully submitted,

s/Michael S. Ashion

Robert G. Scott, Jr. Michael S. Ashton (P40474)

Wesley R. Heppler Anita G. Fox (P47818)

Davis Wright Tremaine, LLP Fraser Trebilock Davis & Dunlap P.C.
1919 Pennsylvania Avenue, N.W. 124 West Allegan, Suite 1000

Suite 200 Lansing, MI 48933

Washington, D.(C. 20006 {517) 482-5800

(202) 973-4200
Attorneys for Defendants
Date: April 30, 2008
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participant:
David L. Richards
Richards & DeWitt

3250 W. Big Beaver Rd., Suite 342
Troy, MI 48084

s/Michael] S. Ashton
Michael S. Ashton




_ CITY OF DEARBORN, et al,

Case 2:08-cv-10156-VAR-DAS  Document 18 Filed 04/30/2008 Page 6 of 32

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PLAINTIFFS,

V. Case Number: 08-10156
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CONCISE STATEMENT OF ISSUE PRESENTED
Whether Plaintiffs’ claims should be dismissed when none of the statutes or regulations on
which they rely empower them to prevent Comcast’s provision of PEG channels in digital
format, when federal law prohibits such interference by Plaintiffs, and when the Michigan

Legislature has invalidated any relevant local franchise provisions as a matter of state law,

. Whether Plaintiffs’ challenge to Comcast’s customer notice is not ripe for decision.

CONTROLLING AUTHORITY
For motions to dismiss: Federal Rule of Civil Procedure (“FRCP”) 12(b)(6); Lambert v,

Hartman, 517 F.3d 433, 439 (6™ Cir. 2008).

. For Plaintiffs not having a private right of action under the federal Communications Act and

regulations upbn which their ¢laims rely: 47 U.S.C. §§ 531(a)-(c), 541, 543; 47 C.F.R. §§

76.630(a), 76.309(c)(3)(3)(B); Alexander v. Sandoval, 532 U.S. 275, 286 (2001).

. For the preemption of local franchise PEG requirements of the Michigan Uniform Video -

Services Local Franchise Act, Act 480 of 2006: M.C.L. §§ 484.3305(3), 484.3305(2)(a)-(b);
Gregory v. Ashcroft, 501 U.S. 452 (1991); People v. Liewellyn, 257 N.-W. 2d 902 (Mich.

1977); Hudson Moior Co v. City of Detroit, 275 N.W. 770 {Mich. 1937}.

. For Comcast’s abiﬁty to transmit programming on the basic service tier in a digital format:

47 U.S.C. §8 543(b)(1) & (3), 544(¢); 47 C.FR. §§ 76.922, 76.923.

For the absence of ripeness for Plaintiffs’ challenges to Comcast’s customer notice: U.S.

Const., Art HI, cl. 2; Reno v. Catholic Soc. Servs., Inc., 509 U.S, 43, 57 n. 18 (1993).
INTRODUCTION

Defendants Comcast of Michigan 111, Inc., et af (together, “Comcast™) submit this
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Memorandum of Law in Support of their motion to dismiss Plaintiffs’ Complaints pursuant to
Federal Rule of Civil Procedure (“FRCP™) 12(b)(1) and 12(b)(6)."

The Complaints do not present any legally cognizable claim for relief. They first allege
that Comcast’s plan to provide PEG channels in digital format and reposition them in a unified
PEG grouping on Comcast’s cable systems violates obligations under the federal Com-
munications Act and FCC regulations (First Claim for Relief). They also allege violations of
Comcast’s local franchises and ordinances (Second Claim for Relief; Warren’s Third Claim for
Relief). None of the statutes, regulations or authorities relied upon by Plaintiffs create
enforceable obligations that would be violated by Comcast’s provision of PEG channels in

digital format and in new channel locations. In any event, any rights the municipal (local

* franchise authority or “LFA”) Plaintiffs might claim under their local cable franchises to prevent

Comcast’s PEG digitization have been preempted by the enactment of Michigan’s Uniform
Video Services Local Franch_ise Act of 2006 ML.C.L. §§ 484.3301 et seq. (“Uniform Franchise
Act”), Finally, any challenges to whatever notice Comcast might give for any future relocation
of PEG channels are not ripe for decision. Plaintiffs have no cognizable claim for relief under
any of these provisions, and their Complaints should be dismissed with prejudice.
STANDARD OF REVIEW

A motion to dismiss pursuant to FRCP 12(b)(6) tests the sufficiency of a complaint and

permits a district court to dismiss a complaint “for failure to state a claim upon which relief can

be granted.” Asi’n of Cleveland Fire Fighters v. Citjz of Cleveland, 502 F.3d 545, 548 (6th Cir.

! The initial Plaintiffs in this case (Dearborn/Meridian/Gillette) have been joined by the City of Warren (through
removal & consolidation) and the Township of Bloomfield (through intervention). The Warren complaint adds a
Third Claim for relief, but all substantive claims of all Plaintiffs mirror those of the initial Dearborn Complaint.
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2007). In considering a motion to dismiss, the Court must determine whether the plaintiff is
entitled to legal relief if all of the allegations in the complaint are accepted as true and the
complaint is construed in a light most favorable to the plaintiff. Lambert v. Hartman, 517 F.3d
433, 439 (6™ Cir. 2008). However, the Court need not “accept as true legal conclusions or
unwarranted factual inferences.” Ass 'n of Cleveland Fire Fighters, 502 F.3d at 548.

ARGUMENT

L PLAINTIFFS HAVE NO RIGHT TO BLOCK COMCAST"S DIGITIZATION OF

PEG CHANNELS UNDER 47 U.S.C. § 531 OR LOCAL FRANCHISES

A, Section 531 Contains No Affirmative PEG Carriage Obligation

Plaintiffs' “central argument” is their allegation that 47 U.S.C. § 531 creates an obligation
for Comcast to provide PEG channels to subscribers in a particular manner. (Dearborn Compl. §
70)(P1’s Reply Mem. Supp. Mot. T.R.O, Jan. 13, 2008 at 1.) The plain text of this statute renders
Plaintiffs’ claims untenable. Section 531(a) states that “{a] franchising authority may establish
requiremients in a franchise with respect to the designation or use of channel capacity for public,
educational, or governmental use only to the extent provided in this section.” 47 U.S.C. § 531(a)
(emphasis added). Likewise, Section 531(b) states that “[a] franchising authority may in its
request for proposals require as part of a franchise, and may require as part of a cable operators
proposal for a franchise renewal . . . that channel capacity be designated for public, educational,
or governmental use . . . and may require rules and procedures for the use of channel capacity
designated pursuant fo this section.” 47 U.S.C. § 531(b) (emphasis added).

Courts have recognized that Section 531 “does not itself mandate the establishment of
public access channels,” but instead “merely recognizefd] ‘the preexisting practice of local

franchise authorities conditioning the cable franchises on the granting of [public access)




