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slLinda Vertnest
Deputy Clerk

IT IS ORDERED.

CASE NUMBER: 08-10156
HONORABLE VICTORIA A. ROBERTS

The undersigned certifies that a copy of this
document was served on the attorneys of
record by electronic means or U.S. Mail on
October 8, 2008.

ORDER CLARIFYING THE COURT'S OCTOBER 3. 2008 ORDER

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

Victoria A. Roberts
United States District Judge

Only Plaintiffs' claim under 47 U.S.C. §543(b)(7) is stayed. Comeast must file its

Before the Court is Defendants Comcast of Michigan III. Inc.; Comeast of the

sNictoria A. Roberts

Case 2:08-cv-10156-VAR-DAS Document 43 Filed 10108/2008 Page 1 of 2

Dated: October 8. 2008

answer in the time required by the Federal Rules of Civil Procedure.

stayed the entire eare or merely stayed Plaintiffs' claim under 47 U.S.C. §543(b)(7).

(Doc. #42). Comeast requests clarification on whether the Court's October 3rd Order

"Motion for Immediate Consideration and Clarifieation of the October 3. 2008 Order."

South. Inc.; Comeast of Warren; and Comeast of Macomb's (collectively "Comeast")

Defendant(s).

Plaintiff(s).

__________~I

COMCAST OF MICHIGAN III. Inc., ET AL,

v.

CITY OF DEARBORN, ET AL,

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Case 2:08-cv-10156-VAR-DAS Document 43 Filed 10/08/2008 Page 2 of 2

2



I

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

J



I. INTRODUCTION AND PROCEDURAL HISTORY

Comcast of Macomb's (collectively "Comeas!") "Motion to Dismiss." (Doc. #41).

543(b)(7) claims must be dismissed.

did not rule on its argument that 47 U.S.C. §544(e) preempts Plaintiffs' claims.

CASE NUMBER: 08-10156
HONORABLE VICTORIA A. ROBERTS

Defendant(s).

Plaintiff(s),

On October 3, 2008, the Court granted in part and denied in part Defendants

ORDER DENYING DEFENDANTS'
MOTION FOR RECONSIDERATION

Case 2:08-cv-10155-VAR-DAS Document 55 Filed 11/24/2008 Page 1 of 5

v.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

CITY OF DEARBORN, ET AL,

Comeast asks the Court to reconsider its decision. (Doc. #51). It says the Court

COMCAST OF MICHIGAN III, Inc., ET AL,

Comcast of Michigan III, Inc.; Comeast of the South, Inc.; Comeast of Warren; and

Specifically, Comeast argues in its "Memorandum of Law in Support of Defendants'

Motion to Dismiss" (Doc. #19) and its "Reply in Support of Defendants' Motion to

Dismiss" (Doc #37), that based on section 544(e): (1) Plaintiffs cannot control the

---------------'/

transmit PEG channels in digital format; and (3) Plaintiffs' 47 U.S.C. §§ 541, 544a, and

channels ("PEG channels") through their loeal franchise agreements; (2) Comeast may

format, location, or equipment requirement for public, edueational and govemmental
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Plaintiffs responded on October 29, 2008. (Doc. #55). On November 8, 2008,

Plaintiffs filed a "Notice of Supplemental Authority." (Doc. #61). They attached an order

from the Federal Communications Commission ("FCC"), In the Matter of Cox

Communications, Inc. Fairfax County, Virginia Cable System ("Cox Notice"), DA 08

2299, EB-07-SE-351 (released Oct. 15, 2008).

Comcast objects to the supplemental authority. (Doc. #62). It says the Cox

Notice is irrelevant, needlessly confusing, and is not a final order from the FCC.

The Court finds that the Cox Notice does not add anything substantive to

Plaintiffs' argument.

II. STANDARD OF REVIEW

Eastern District of Michigan Local Rule 7.1(g)(3) provides for reconsideration if

the movant demonstrates a palpable defect by which the Court and the parties have

been misled, and further demonstrates that correcting the defect will result in a different

disposition of the case. "A 'palpable defect' is a defect which is obvious, clear,

unmistakable, manifest, or plain." Fleck v. Titan Tire Corp., 177 F.Supp.2d 605, 624

(ED. Mich. 2001). "[T]he court will not grant motions for rehearing or reconsideration

which merely present the same issues ruled upon by the court, either expressly or by

reasonable implication." L.R. 7.1(g)(3).

III. APPLICABLE LAW AND ANALYSIS

The Court dismissed Plaintiffs' 47 U.S.C. §§ 541 and 544a claims with prejudice

in its October :lrd Order. No further discussion on those claims is required.

The Court stayed Plaintiffs' 47 U.S.C. §543(b)(7) claim and intends to refer six

2
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questions to the FCC (the actual number and format of the questions depends on the

comments submitted by the parties). The decision to stay that claim is not affected by

Comcast's motion for reconsideration. Instead, the success of Comcast's §543(b)(7)

argument depends on the response from the FCC.

Whether Comcast may transmit PEG channels in digital format will not be

addressed by the Court now; one question the Court intends to refer to the FCC is

whether PEG channels can be digitized, can require special equipment to be accessed,

and still be considered available on the basic-service tier.

The only remaining argument, then, from Comcast's motion for reconsideration is

Comcast's argument that 47 U.S.C. §544(e) prevents Plaintiffs from controlling the

format, location, or equipment requirement for PEG channeis through franchise

agreements.

Under 47 U.S.C. §544(e), "No State or franchising authority may prohibit,

condition, or restrict a cable system's use of any type of subscriber equipment or any

transmission technology."

Comcast says Plaintiffs want to "prohibit, condition, or restrict" its use of

"subscriber equipment" and "transmission technology," in violation of that section.

Comcast cites In re Implementation of Cable Act Reform Provisions of

Telecommunications Act of 1996,17 FCC Red. 7609 (2002), to support its argument

that Plaintiffs cannot control whether PEG channels are received in digital or analog

format. See id. at ~12 ("local authorities may not control whether a cable operator uses

digital or analog transmissions").

Nevertheless:

3
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denial of Comcast's motion to dismiss on Plaintiffs' claim that their franchise

Defendants' motion for reconsideration is DENIED. The Court AFFIRMS its

IV. CONCLUSION

Filed 11/24/2008 Page 4 of 5Case 2:08-cv-10155-VAR-DAS Document 55

This Court previously stated, 47 U.S.C. §531 (c) says a franchising authority "may

However, Comcast may renew its motion to dismiss Plaintiffs' 47 U.S.C.

Because 47 U.S.C. §544(e) does not affect section 531, it does not preempt

While the 1996 Act imposes some specific limits of the role [local
franchising authorities ("LFAs")] play with respect to subscriber equipment
and transmission technology, it does not diminish the LFAs' important
responsibilities in determining local cable-related needs and interests and
seeing that those needs are met through the franchising and renewal
process. Although local authorities are limited in dictating the use of
transmission technologies, other facility and equipment requirements can
still be enforced under Section 624(b). In addition, [47 U.S.C. §531] ...
affirms the ability of an LFA to establish and enforce franchise provisions
concerning facilities and equipment related to PEG channels and for
educational and governmental use of channel capacity on institutional
networks.

Telecommunications Act of 1996,14 F.C.CR. 5296 at 1[142 (1999) (emphasis added).

In the Matter of Implementation of Cable Act Reform Provisions of the

enforce any requirement in any franchise regarding the providing or use of such channel

capacity," which relates to PEG channels. (Emphasis added). "Such enforcement

authority includes the authority to enforce any provisions of the franchise for services,

educational, or governmental use of channel capacity ...." Id. (Emphasis added).

facilities, or equipment proposed by the cable operator which relate to public,

pursuant to 47 U.S.C. §531.

Plaintiffs' ability to enforce PEG channel requirements in their franchise agreements

agreementslordinances are enforceable pursuant to 47 U.S.C. §531 (a)-(c).
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§543(b)(7) claim if the response from the FCC favors Comcas!.

Victoria A. Roberts
United States District Judge
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IT IS ORDERED.

Dated: November 24, 2008

The undersigned certifies that a copy of this
document was served on the attorneys of
record by electronic means or U.S. Mail on
November 24, 2008.

slLinda Vertnest
Deputy Clerk
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Comeast's motion is DENIED.

I. INTRODUCTION

II. BRIEF SUMMARY OF CASE AND PROCEDURAL HISTORY

This matter is before the Court on Defendants Comeast of Michigan III, Inc.;

CASE NUMBER: 08-10156
HONORABLE VICTORIA A. ROBERTS

ORDER DENYING DEFENDANTS'
MOTION TO CERTIFY ORDER FOR INTERLOCUTORY APPEAL

In each of the Plaintiffs' municipalities, Comeast operates pursuant to a franchise

Case 2:08-cv-10156-VAR-DAS Document 66 Filed 11/24/2008 Page 1 of 10

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

28 U.S.C. §1292(b)." (Doc. #49). Comeast asks the Court to: (1) certify two questions

agreement. The City of Dearborn's franchise agreement prevents Comcast from

"Comeast") "Motion to Amend and to Certify Order for Interlocutory Appeal Pursuant to

Comcast of the South, Inc.; Comeast of Warren; and Comcast of Macomb's (collectively

Order so it says the conditions for interlocutory appeal are met.

Defendant(5).

reloeating public, edueational and government channels ("PEG channels") without the

Plaintiff(5),

from its October 3, 2008 Order for interlocutory review; and (2) amend the October 3rd

1

v.

City's consent. Dearborn Franchise §3.12. Both the Charter Township of Meridian and

CITY OF DEARBORN, ET AL,

COMCAST OF MICHIGAN III, Inc., ET AL,
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the Charter Township of Bloomfield's franchise agreements incorporate ordinance

requirements that PEG channels be provided without additional charge to subscribers.

Meridian Franchise, p.1 and '119(g); Ord. 70-91 (PEG channels provided without charge);

Bloomfield Franchise, Art. V., Code of Ord. 34-116(c) (all residential subscribers ...

shall also receive all access channels at no additional charge). The franchise

agreement in the City of Warren contains several bargained-for provisions regarding

PEG channel eapacity, including Section 7.1, which prohibits Comeast from reloeating

the channels.

Comeast wants to: (1) convert PEG channels from analog to digital; and (2)

maintain PEG channels on the basic-service tier, but move them to the 900-channel

range.

The City of Dearborn, the Charter Township of Meridian, and Sharon Gillette, a

Comeast cable subscriber in Meridian Township (collectively "Dearborn"), fiied a

Complaint against Comeast of Michigan III, Inc. and Comeast of the South, Inc. on

January 11, 2008. Dearborn alleges Comeast's proposed changes will violate: (1)

franchise agreements/ordinances; (2) 47 U.S.C. §§ 531,541, 543(b)(7), and 544a; and

(3) 47 C.F.R. §§ 76.630 and 76.1603 (incorrectly cited as 47 C.F.R. §76.309).

On February 5, 2008, the City of Warren's case against Comcast of Warren and

Comcast of Macomb was consolidated with this litigation. The Charter Township of

Bloomfield intervened on March 5, 2008.

The substantive ciaims of all Plaintiffs are the same.

On April 30, 2008, Comeast filed a "Motion to Dismiss." On October 3, 2008, the

Court entered an Order granting in part and denying in part Comeast's motion. The

2
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Court: (1) dismissed with prejudice Plaintiffs' claims under 47 C.F.R. §76.630 and 47

U.S.C. §§ 531(e), 541, and 544a; (2) dismissed without prejudice Plaintiffs' claim under

47 C.F.R. §76.1603(b); (3) denied Comcast's motion on Plaintiffs' claim that their

franchise agreements/ordinances are enforceable pursuant to 47 U.S.C. §531(a)-(c);

and (4) stated its intention to refer six questions to the Federal Communications

Commission ("FCC"). Plaintiffs' claim under 47 U.S.C. §543(b)(7) was stayed pending a

ruling from the FCC.

III. OCTOBER 3, 2008 ORDER

A. Plaintiffs' Claim that their Franchise Agreements/Ordinances are
Enforceable Pursuant to 47 U.S.C. §531(a)-(c)

Under 47 U.S.C. §531(c), "[a] franchising authority may enforce any requirement

in any franchise regarding the providing or use of [PEG] channel capacity." This means

federal law expressly allows a franchising authority to enforce all PEG channel

requirements in franchise agreements.

Michigan's Uniform Video Services Local Franchise Act ("Local Franchise Act")

says, "any provisions of an existing franchise that are inconsistent with or in addition to

the provisions of a uniform video service local franchise agreement are unreasonable

and unenforceable by the franchising entity." MCLA §484.3305(3). The Local

Franchise Act purports to restrict a franchising authority's ability to enforce PEG channel

requirements in franchise agreements that are beyond the scope of the Local Franchise

Act.

In its Order entered on October 3,2008, the Court held: (1) Congress made its

intention to override a State's power "unmistakably clear" in the language of 47 U.S.C.

3
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§531; and (2) 47 U.S.C. §531 preempts the Local Franchise Act because the Local

Franchise Act makes unenforceable what federal law explicitly makes enforceable.

B. Subject Matter Jurisdiction over Plaintiffs' 47 U.S.C. §543(b)(7) Claim
Through 47 U.S.C. §401(b)

47 U.S.C. §543(b)(7) requires cable operators to provide PEG channels on the

basic-service tier. 47 U.S.C. §401(b) gives Plaintiffs an express right of action in federal

court to enforce an FCC order which mandates specific action by Comcast (e.g., to

provide PEG channels on the basic-service tier).

Because Plaintiffs have a right to enforce FCC orders which require Comcast to

include PEG channels on the basic-service tier - through 47 U.S.C. §401(b) - the Court

held in its October 3,2008 Order that such right indirectly extends to enforcement of 47

U.S.C. §543(b)(7).

Nevertheless, the Court held the FCC, rather than the Court, should resoive

questions pertaining to that claim.

IV. STANDARD OF REVIEW

A district court has the discretion to grant a party permission to appeal a non-final

order if the "order involves a controlling question of law as to which there is substantial

ground for difference of opinion and that an immediate appeal from the order may

materially advance the ultimate termination of the litigation." 28 U.S.C. §1292(b).

The Sixth Circuit Court of Appeals warned district courts that "[r]eview under

§1292(b) is granted sparingly and only in exceptional cases." In re City ofMemphis,

293 F.3d 345, :350 (6th Cir. 2002) (citing Kraus v. Bd. of County Rd. Commissioners for

the County of Kent, 364 F.2d 919, 922 (6th Cir. 1966)).

4
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A. Controlling Question of Law

The resolution of a question on appeal need not terminate the action for the

question to be "controlling." In re Baker & Getty Fin. Services, Inc., 954 F.2d 1169,

1172 n.8 (6th Gir. 1999) (quoting Klinghoffer v. S.N.C. Achille Lauro, 921 F.2d 21,24

(2nd Cir. 1990), vacated on other grounds by, 937 F.2d 44 (1991 ». A question of law is

"controlling" if resolution of the question on appeal could materially affect the outcome of

the litigation in the district court. In re Baker & Getty Fin. Services, Inc., 954 F.2d at

1172 n.8 (quoting In re Cement Antitrust Lit/g., 673 F.2d 1020, 1026 (9th Cir. 1981)).

B. Substantial Ground for Difference of Opinion

Substantial ground for difference of opinion exists when: (1) the question is

difficult, novel and either a question on which there is little precedent or one whose

correct resolution is not substantially guided by previous decisions; (2) the question is

difficult and of first impression; (3) a difference of opinion exists within the controlling

circuit; or (4) the circuits are split on the question. Eagan v. CSX Transp., Inc., 294

F.Supp.2d 911,916 (ED. Mich. 2003) (citations omitted).

C. Materially Advance the Ultimate Termination of the Litigation

"The requirement that an appeal may materially advance the ultimate termination

of the litigation is closely tied to the requirement that the order involve a controlling

question of law." Phillip Morris Inc. v. Harshbarger, 957 F.Supp. 327, 330 (D. Mass.

1997) (quoting 16 Charles Alan Wright et aI., Practice and Procedure §3930 at 432 (2nd

ed. 1996».

An appeal does not materially advance the ultimate termination of the litigation

5
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when the litigation will be conducted in substantially the same manner regardless of the

decision on appeal. In re City of Memphis, 293 F.3d at 351 (quoting White v. Nix, 43

F.3d 374, 378-79 (8th Cir. 1994)).

V. APPLICABLE LAW AND ANALYSIS

Comcast asks the Court to certify two questions for interlocutory review:

(1) Whether the Local Franchise Act is Preempted by 47 U.S.C. §531;
and

(2) Whether the Court has Subject Matter Jurisdiction over Plaintiffs' 47
U.S.C. §543(b)(7) Claim through 47 U.S.C. §401(b).

A. Preemption of the Local Franchise Act by 47 U.S.C. §531

Comcast says the question of whether the Local Franchise Act is preempted by

47 U.S.C. §531 should be certified for interlocutory review because: (1) it is a controlling

question of law; (2) it is a novel issue; (3) it raises a difficult question of first impression;

(4) it raises federalism concerns; and (5) reversal by the Sixth Circuit Court of Appeals

would materially advance the ultimate termination of the litigation by shortening the

number of issues the parties need to litigate.

The Court finds that this question does not meet the "substantial ground for

difference of opinion" requirement for certification to the Sixth Circuit Court of Appeals.

Simply because a court decides a novel issue or a question of first impression does not

mean there is substantial ground for difference of opinion concerning the correctness of

the ruling. See United States v. Atlas Lederer Co., 174 F.Supp.2d 666, 669 (S.D. Ohio

2001) (citing In re Flor, 79 F.3d 281,284 (2nd Cir. 1996)). Serious doubt as to how an

issue should be decided must exist in order for there to be substantial ground for

6
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difference of opinion. Baden-Winterwood v. Life Time Fitness, 2007 WL 2326877 at *2

(S.D. Ohio August 10, 2007) (citing Kraus v. Bd. of County Rd. Commissioners for the

County of Kent, 364 F.2d 919, 921 (6th Cir. 1966)).

While this question is one of first impression, it is not "difficult" based on the

language in 47 U.S.C. §556(c): "Except as provided in [47 U.S.C. §557J, any provision

of law of any State, political subdivision, or agency thereof, or franchising authority, or

any provision of any franchise granted by such authority, which is inconsistent with this

chapter shall be deemed to be preempted and superseded." (Emphasis added).

The Local Franchise Act - a State law provision - is inconsistent with and

preempted by 47 U.S.C. §531 because it makes unenforceable what federal law

explicitly makes enforceable.

The question posed by Comcast is not the type of "exceptional" question the

Sixth Circuit Court of Appeals contemplated for immediate review. See In re City of

Memphis, 293 F.3d at 350.

B. Subject Matter Jurisdiction Over Plaintiffs' 47 U.S.C. §'543(b)(7) Claim
Through 47 U.S.C. §401(b)

1. The Court's October 3, 2008 Order

The Court's October 3rd Order'held Plaintiffs state a 47 U.S.C. §543(b)(7) cause

of action - through 47 U.S.C. §401(b). In their Response Brief, Plaintiffs seem to

concede that they cannot enforce 47 U.S.C. §543(b)(7) through 47 U.S.C. §401(b):

Asking the Sixth Circuit to review the question of whether Plaintiffs may
"state a 47 U.S.C. §543(b)(7) cause of action - through 47 U.S.C.
§401 (b)" is particularly pointless, because that is not the ground on which
the Plaintiffs' claims regarding Comcast's duty to carry PEG [channels] on
the basic service tier rest. . .. Plaintiffs explained Section 401 (b)

7
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permitted them to enforce the FCC regulations requiring carriage of PEG
[channels] on [the] basic[-service tier], and identified the specific
regulations at issue, and the associated FCC Orders.

PI. Response. p. 4-5 (emphasis in original).

Based on Plaintiffs' purported concession, the Court vacates its Order dated

October 3, 2008 to the extent it holds Plaintiffs have a cause of action under 47 U.S.C.

§543(b)(7) through 47 U.S.C. §401(b).

This decision moots Comcast's argument that the question of whether the Court

has subject matter jurisdiction over Plaintiffs' 47 U.S.C. §547(b) claim through 47 U.S.C.

§401(b), should be certified for interlocutory review.

2. Plaintiffs' Claim that Comcast Breached their Franchise
Agreements/Ordinances by Violating 47 U.S.C. §543(b)(7) and
FCC Orders

The Court's decision to vacate its October 3, 2008 Order in part does not mean

Plaintiffs' 47 U.S.C. §543(b)(7) claim is dismissed. The franchise agreements (which

Comcast agreed to) and the ordinances in Plaintiffs' city or township (which are

incorporated into the franchise agreements) require compliance with federal law and

FCC laws/regulations.

The City of Dearborn's franchise agreement requires Comcast to comply with all

laws and regulations of the State and Federal government or any administrative agency.

Dearborn Franchise §3.4. Ordinances in both the Charter Township of Meridian and the

Charter Township of Bloomfield require Comcast to comply with federal law and FCC

regulations applicable to the carriage of PEG channels. Meridian Ord. §70-91;

B/oomfield Code of Ord. §43-79. The City of Warren's franchise agreement requires

Comcast to abide by all applicable Federal, state and local laws, including the FCC.

8
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Warren Franchise §2.9.

Pursuant to those franchise agreement provisions/ordinances, Comeast must

comply with section 543(b)(7). The franchise agreement provisions/ordinances also

require Comeast's compliance with the FCC orders Plaintiffs cite which require Comcast

to include PEG channels on the basic-service tier.

If Comcast's proposed action of moving the PEG channels to the 900-channel

level means PEG channels will no longer be on the basic-service tier - in violation of 47

U.S.C. §543(b)(7) and FCC orders - Plaintiffs have a viable breach of contract claim.

Even assuming Plaintiffs' franchise agreements/ordinances did not require

compliance with FCC lawslregulations, Plaintiffs have a private right of action to enforce

FCC orders through 47 U.S.C. §401(b). See Cavalier Tel., LLC v. Virginia Elec. &

Power Co., 303 F.3d 316, 321-22 (4th Cir. 2002) ("Thus, section 401(b) creates a

private right of action in federai district court for enforcement of any order of the

Commission that does not require the payment of money for those injured by another's

failure to obey the order") (citing Hawaiian Te/. Co. v. Pub. Utilities Comm'n of Hawaii,

827 F.2d 1264, 1277 (9th Cir. 1987)).

It should be noted that Plaintiffs cannot use 47 U.S.C. §543(b) or the federal

courts to challenge the specific prices Comcast charges for the basic-service tier, or the

specific prices it charges for equipment rental related to that lier. The "reasonableness"

of Comcast's rates is delegated to the FCC. See 47 U.S.C. §543(c).

Plaintiff~, however, do nor challenge the "reasonableness" of Comeast's rates

under 47 U.S.C:. §543(b)(7). They allege that - from the consumer's point of view

Comcast's proposed action of moving the PEG channels to the 900-channel range

9
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means PEG channels will no longer be on the basic-service tier, in violation of federal

law, FCC orders, and their franchise agreements/ordinances.

VI. CONCLUSION

The Court exercises its discretion and DENIES Comcast's motion for three

reasons. First, the question regarding preemption of the Local Franchise Act by 47

U.S.C. §531 does not meet the requirements under 28 U.S.C. §1292(b).

Second, the Court's Order dated October 3,2008 is VACATED to the extent it

holds Plaintiffs have a right to enforce 47 U.S.C. §543(b)(7) through 47 U.S.C. §401(b).

Finally, certification of questions to the FCC regarding Plaintiffs' 47 U.S.C.

§543(b)(7) claim is an appropriate way to reduce the questions in this litigation. If the

response from the FCC favors Comcast, Plaintiffs' claims that Comcast vioiated 47

U.S.C. §543(b)(7) and FCC orders which require PEG channels on the basic-service

tier; and, therefore, breached their franchise agreements/ordinances may be dismissed.

IT IS ORDERED.

sNictoria A. Roberts
Victoria A. Roberts
United States District Judge

Dated: November 24, 2008

The undersigned certifies that a copy of this
document was served on the attorneys of
record by electr,onic means or U.S. Mail on
November 24, 2008.

s/Unda Vertriest
Deputy Clerk
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AMENDED ORDER

I. INTRODUCTION

19,2008. COnlcast's motion is GRANTED.

Comcast's motion to dismiss is GRANTED IN PART AND DENIED IN PART.

CASE NUMBER: 08-10156
HONORABLE VICTORIA A. ROBERTS

channel") requirements; (2) Plaintiffs do not have a .cause of action under 47 U.S.C.

§531(e); (3) the Federal Communieations Commission ("FCC") has the special

state law as it pertains to public, edueational and governmental channel ("PEG

Case 2:08-cv-10156-VAR-DAS Document 67 Filed 1112512008 Page 1 of 23

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

Before the Court is Defendants Comeast of Michigan 111, Inc.; Comeast of the

Oral argument was heard on August 19, 2008.

After the hearing, Comeast filed a "Motion for Leave to File Supplemental

For the reasons more fully discussed below, the Court holds: (1) federal law preempts

Memorandum on Primary Jurisdiction." (Doc. #39). Plaintiffs responded on September

pursuant to Fed. R. Civ. P. 12(b)(1) and Fed. R. Civ. P. 12(b)(6).

South, Inc.; Comeast of Warren; and Comeast of Macomb's (collectively "Comcas!")

"Motion to Dismiss." (Doc. #19). Comeast says Plaintiffs' claims should be dismissed

Defendant(s).

Plaintiff(s),

COMCAST OF MICHIGAN III, Inc., ET AL,

___________~I

v.

CITY OF DEARBORN, ET AL,
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competence to resolve questions regarding Plaintiffs' 47 U.S.C. §543(b)(7) claim; (4)

Plaintiffs' 47 C.F.R. §76.1603(b) claim is unripe; (5) Plaintiffs' 47 C.F.R. §76.630 claim

is abandoned; and (6) Plaintiffs' 47 U.S.C. §§ 541 and 544a claims are dismissed.

II. HISTORY OF FEDERAL CABLE LEGISLATION AND PEG CHANNELS

The Communications Act of 1934 ("Communications Act") gave the FCC broad

authority to regulate interstate communication by wire and radio, but it did not address

the regulation of cable television. ACLU v. FCC, 823 F.2d 1554, 1557-58 (D.C. Cir.

1987). The rise in cable television technology initially created legislative and regulatory

uncertainty. See Alliance for Cmty. Media v. FCC, 529 F.3d 763, 767 (6th Cir. 2008).

In the 1960s, however, the FCC began to regulate cable franchises. Id.

Municipalities assisted in the regulation by refusing to grant franchise agreements which

did not contain provisions regarding PEG channel access. See Time Warner Cable of

New York City v. City of New York, 943 F.Supp. 1357, 1368 (S.D.N.Y. 1996) (citing

Daniel L. Brenner et aI., Cable Television and Other Nonbroadcast Video: Law and

Policy§ 6.04[11. at 6-34 (1996)); Time Warner Entm't Co., L.P. v. FCC, 93 F.3d 957,

972 (D.C. Cir.1996) (citing HR. Rep. No. 934, 98th Cong., 2d Sess. 20-21,30 (1984),

reprinted in 1984 U.S.C.C.A.N. 4655, 4667).

In 1972, the FCC passed cabie regulations, apparently a precursor to PEG

channel requirements, which required cable operators in the 100 largest markets to set

aside three channels for use by public, educational and governmental bodies at no cost.

Time Warner Cable of New York City, 943 F.Supp. at 1368 (citing Cable Television

Report and Order, 36 F.C.C.2d 143, 190-91, aff'd on recon., 36 F.C.C.2d 326 (1972)).

"In introducing the regulations, the FCC stated the 'fundamental goals of a national

2
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communications structure' would be furthered with the 'opening of new outlets for local

expression, the promotion of diversity in television programming, the advancement of

educational and instructional television, and increased informational services of local

governments." Id.

In 1984, Congress amended the Communications Act when it passed the Cable

Communications Policy Act of 1984 ("1984 Act"). The 1984 Act: (1) preserved the

municipalities' role in the franchise process; and (2) affirmed the FCC's exclusive

jurisdiction over cable service. City of New York v. FCC, 814 F.2d 720, 723 (D.C. Cir.

1987); see also Alliance for Cmty. Media, 529 F.3d at 767-78 (the 1984 Act allowed

municipalities to continue regulating cable franchises, but imposed regulatory

guidelines).

In 1992, Congress passed the Cable Television Consumer Protection and

Competition Act ("1992 Act'). Alliance for Cmty. Media, 529 F.3d at 768. The 1992 Act:

(1) clarified the role of local franchising authorities ("LFAs"); (2) codified restraints on the

licensing activities of LFAs, including prohibitions on an exclusive franchise and the

unreasonable refusal to award a competitive franchise; (3) provided cable providers the

right to begin an action in a federal or state court within 120 days after it received a final

and adverse decision from an LFA; (4) granted the FCC and local authorities the power

to regulate prices; (5) imposed rate regulations on the cable industry; (6) required cable

operators to carry television broadcast stations; (7) required cable operators to prOVide

a basic tier of service that included PEG channels; (8) allowed franchising authorities to

require cable operators to provide assurance that it will provide adequate PEG channel

access; (9) enacted censorship provisions for indecent programs on PEG channels

3


