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183. On November 5, 2007, Core filed a petition for writ ofmandamus with the D.C. Circuit
seeking to compel the Commission to enter an order resolving the court's remand in the WorldCom
decision.m On July 8, 2008, the court granted a writ of mandamus and directed the Commission to
respond to the WorldCom remand in the form ofa final, appealable order that "explains the legal authority
for the Commission's interim intercarrier compensation rules that exclude ISP-bound traffic from the
reciprocal compensation requirement ...."'" The court directed the Commission to respond to the writ
ofmandamus by November 5, 2008,'"

184. Another regulatory arbitrage opportunity arose as a result of the Commission's 1997
decision not to regulate the interstate access charges ofcompetitive LECs. As a result, many competitive
LECs filed tariffs with access charges that were well above the rates charged by incumbent LECs for
similar services.... In response, the Commission adopted new rules that effectively capped the interstate
access charges that competitive LECs could tariff.4Il

185. Two more recent examples ofregulatory arbitrage involve billing problems and the
"Access Stimulation" problem. Commenters describe rroblems billing for traffic when it arrives for
termination with insufficient identifYing information.'· Because the existing intercarrier compensation
mechanisms have vastly disparate rates that apply to different types oftraffic, carriers have both the
opportunity and incentive to disguise the nature, or conceal the source, ofthe traffic being sent in order to
avoid or reduce payments to other carriers.m "Access Stimulation" refers to allegations thai certain
LECs may have entered into agreements with providers ofservices that generate large volumes of
incoming calls to substantially increase the number ofcalls sent to the LEC.'" It has been alleged that

'.1 Pet. for Writ ofMandamus, In re Core Communications Inc., No. 07-1446 (D.C. Cir. Nov. 5, 2007).

.., In re Core Commc'ns Inc., 531 F.3d 849, at 861--{j2 (D.C. Cir. 2008) (Core Decision).

.., See Core Decision, 531 F.3d at 861--{j2. If the Commission fails to comply with the writ by the November 5th
deadline, the interim rules will be vacated on November 6, 2008. See id. at 862.

... Soe CLEC Access Charge Order, 16 FCC Red at 9931, para. 22. For instance, the Commission found that certain
competitive L'ECs charged $0.09 per minute and that the weighted average ofcompetitive LEC access rates was
above $0.04 per minute. Id. In contrast, the same underlying data showed a composite incumbent LEC rate of
$0.0056 for that same traffic. See AT&T Additional Comments, CC Docket Nos. 96-262, 97-146, CCB/CPD File
No. 98-63, App. A. (Jan. I1,2001). The Commission found that competitive LECs could impose excessive charges
due to two factors. First, the Commission observed that access charges are paid by the !XC rather than the end-user
customer. Because the !XC has no ability to affect the cilling or called party's choice ofservice providers, it cannot
avoid carriers with high access charges. CLEC Access Charge Order, 16 FCC Red at 9935, para. 3I. Second, the
Commission found that the rate averaging requirements in section 254(g) ofthe Act precluded IXCs from passing
through particular competitive LECs' excessive access charges to the end user customers ofthose competitive
LECs. Id. As a result, the Commission found the existing regulatory regime did not effectively create the incentives
for the end users to select a I~wer-priced access provider. Id.

'" See 47 C.F.R. §'61.26 (containing rules governing the tariffing ofcompetitive LEC ,interstate switched exchange
access services). As a general maller, the Commission's rules governing competitive LEC access charges limit
these rates to those charged by the competing incumbent LEC. Id.

'.6 See infra Part V.D.

'" See infra para. 326.

'" See, e.g., QwesiCommc'ns Corp. v. Farmers andMerchs. MUI. Tel. Co., File No. EB-07-MD-00I, Memorandum
Opinion and Order, 22 FCC Red 17973, para. I (2007) (addressing Qwest's allegations that Farmers deliberately
planned to "increase dramatically the amount ofterminating access traffic delivered to its exchange, via agreements
with conference calling companies").
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this significantly increased "growth in terminating access traffic may be causing carriers' rates to become
unjust or unreasonable" in violation of section 201 ofthe Act.419 In the Access Stimulation NPRM, the
Commission has sought information about the extent ofthis practice, its potential impact on the rates of
price cap, rate-of-return, and competitive LEes, and how this practice should be addtessed.'90

B. Comprehensive Reform

1. Introduction

186. Evidence of increasing regulatory arbitrage, as well as increased c0!11petition and changes
in technology, has led the Commission to consider comprehensive reform of intercarrier compensation.
In 2001, the Commission adopted a Notice ofProposed Rulemaking to examine possible alternatives to

,existing intercarrier regimes with the intent ofmoving toward a more unified system.") The notice
generated extensive comments that generally confirmed the need for comprehensive intercarrier
compensation reform, including 'a number ofcompeting proposa1s.~'2 In 2005, the Commission adopted a
Further Notice ofProposed Rulemaking seeking comment on the various industry proposals.493 In 2006,
another industry coalition submitted an alternative comprehensive intercarrier compensation reform
proposal, known as the Missoula Plan.494 The Commission separately requested and 'received comments

.., See EstablishingJust and Reasonable Ratesfor Local Exchange Carriers, WC Dock.t No. 07·135, Notic. of
Propos.d Rul.making, 22 FCC Red 17989, para. I (2007) (Access Stimulation NPRM).

'90 Access Stimulation NPRM, 22 FCC Red 17989.

'91 See Intercarrier Compensation NPRM, 16 FCC Rcd 9610. Th. Commission acknowl.dg.d a numb.r of
problems with the .xisting regim.s,including in.ffici.nt rates and diff.r.nt rat.s for the sam. typ.s ofcalls. Id at
,9616-18, paras. 11-18. Th. Commission thus sought comm.nt on alt.rnativ. approach.s to reforming int.rcmri.r
comp.nsation, including moving to,a bill-and-k••p approach to intercmriercomp.nsation. Id. at 961 1-13, paras. 2­
4.

~'2 See, e.g., R.gulatory R.form Proposal ofth. Int.rcmi.r Comp.nsation Forum (ICF Proposal), allached to L.tt.r
from Gary M. Epst.in and Richard R. Cam.ron, Couns.1 for the Int.rcmier Comp.nsation Forum, to Marl.n. H.
Dortch, S.cr.tary, FCC, CC Dock.tNo. 01-92, App. A (fil.d Oct. 5,2004) (ICF Oct. 5, 2004 ,Ex Parte L.tt.r);
Compr.h.nsiv. Plan For Int.rcmri.r Comp.nsation R.form of Expand.d Portland Group (EPG Proposal), allached
to L.tt.rfrom G1.nn H. Brown, EPG Facilitator, to Marl.n. H. Dortch, Secr.tary, FCC, CC Dock.t No. 01-92 (fiI.d

,Nov. 2, 2004); Iot.rcmri.r Comp.nsation R.form Plan ofAlliance for Ratiomil Int.rcmri.r Comp.nsation (ARIC
Plan), attached to L.tt.r from W.ndy Thompson Fast, Pr.sid.nt, Consolidated Compani.s, and K.n Pfist.r, Vic.
Pr.sident-Strat.gic Policy, Gr.at Plains Communications, to Marl.n. H. Dortch, Secr.tary, FCC, CC Dock.t Nos.
01·92,96-45,99-68,96·98, WC Docket No. 04-36 (fil.d Oct. 25, 2004); Cost-Bas.d Intercamer Comp.nsation
Coalition (CBICC Proposal), allached to L.tt.r from Richard M. Rindl.r, Couns.1 for th. Cost-Bas.d Intercmri.r
Comp.nsation Coalition, to Marl.n. Dortch, S.cretary, FCC, CC Dock.tNo. 01-92 (fil.d S.pt. 2, 2004); Updated
Ex Part. ofHom. T.I.phon. Company, Inc. and PBT T.I.com (HomelPBT Proposal), allached to L.tt.r from
K.ith Oliver, Vic. Presid.nt, Financ., Hom. T.I.phon. Company, and B.n Sp.arman, Vic. Presid.nt, Chi.f
Regulatory Offic.r, PBT T.I.com, to Marl.n. H. Dortch, S.cr.tary, FCC, CC Dock.t No. 01-92 (fiI.d Nov. 2,
2004); NASUCA Iot.rcmrier Comp.nsation Proposal at I (NASUCA Proposal), allached 10 L.tt.r from Philip F.
McCI.lland, S.nior Assistant Consum.r Advocat., NASUCA, to Marl.n. Dortch, S.cretary, FCC, CC Dock.t No.
01-92 (fil.d D.c. 14,2004); W.stem Wir.l.ss Int.rcmri.r Compensation Reform Plan at 9 (W.st.rn Wirel.ss
Proposal), allached to L.tter from David L. Si.radzki, Counsel for W.stem Wirel.ss Corp., to Marl.ne H. Dortch,
Secretary, FCC, CC Docket No. 01-92 (fil.d D.c. 1,2004).

'93 See Developing a Unified Intercarrier Compensation Regime, CC Dock.tNo. 01-92, Furth.r Notic. ofPropos.d
Rul.making, 20 FCC Red 4685, 4687, para. 4 (2005) (Intercarrier Compensation FNPRM).

, .. See Missoula Plan for Int.rcmri.r Comp.nsation R.form (Missoula Plan), allached to L.tt.r from Tony Clark,
Commission.r and Chair, NARUC Committ•• on T.I.col11munications, Ray Baum, Commiss,ion.r and Chair,

(continu.d....)
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on the Missoula Plan proposal.49S Finally, in 2008, the Commission stabilized the universal service fund
by adopting an interim cap on payments to co1fijililiHve BTes, helping pave the way for comprehensive
intercarrier compensation and universal service reform, and leading to a number ofnew reform
proposals.496

187. As a result ofthe Intercarrier Compensation NPRM, the Intercarrier Compensation
FNPRM, the filing ofthe Missoula Plan, and the more recent proposals that have been filed, the
Commission has compiled an extensive record over the past seven years. The Commission has received
comments or proposals from a wide variety of interested parties, including, states, incumbent LECs,
competitive LECs, rural companies, !XCs, new technology companies, consumer advocates, business
customers, and industry 'associations. As demonstrated throughout this order, the Commission has
'thoroughly reviewed and analyzed the voluminous record, has considered the evidence submitted by the
parties supporting the alternatives, and has carefully evaluated each ofthe proposals that have been
presented. Based on this examination ofthe options, we find that the approach we describe below and
adopt in this order best achieves the goals ofpromoting universal service, encouraging the efficient use
of, and investment in, broadband technologies, spurring competition, and ultimately, further reducing the
need for regulation.

2. . A New Approach to Intercarrier Compensation

188. Since the introduction ofcompetition into long-distance telephone service, the
Commission has moved toward eliminating implicit'subsidies from intercarrier charges. At every stage,
however, the Commission has had to balance the desire to establish more efficient intercarrier charges
against the potential adverse effects on consumers (in the form ofhigher flat-rated charges) and carriers
(in the form of reduced intercarrier revenues). The introduction of competition into local telephone
markets accelerated the need for reform. As discussed above, since the implementation of the 1996 Act,
not only has local competition increased, but so has the incidence and severity of regulatory arbitrage.

189. We conclude today that, with the universal service fund now stabilized, we can wait no
longer,to begin the process ofcomprehensive intercarrier compensation reform. The differences in
existing intercarrier compensation regimes impos!, significant inefficiencies on users and distort carriers'
investment incentives, which can result in losses ofbillions ofdollars in consumers and producers
surplus. Possibly more important, these legacy regulatory regimes pose an obstacle to the transition to an
all-IP broadband world. Because carriers currently can receive significant revenues from charging above­
cost rates to terminate telecommunications traffic, they have a reduced incentive to ,upgrade their
networks to ,the most efficient technology or to negotiate interconnection agreements that are designed to
accommodate the efficient exchange of IP traffic, as both actions would likely lead to reduced intercarrier

(continued from previous page) ------------
NARUC Task Force, and Larry Landis, Commissioner and Vice-Chair, NARUC Task Force, to Hon. Kevin Martin,
Chmn., FCC, CC Docket No. 01-92 (filed July 24, 2006) (NARUC Task Force July 24, 2006 Ex Parte Letter).

495 Comment Sought on Missoula Intercarrier Compensation Reform Plan, CC Docket No. 01-92, Public Notice, 21
FCC Rcd 8524 (2006). Subsequently, the Missoula Plan supporters filed additional details concerning specific
aspects ofthe plan, on which the Commission continued to seek comment. See Comment Sought on Missoula Plan
Phantom Traffic Interim Process and Call Detail Records Proposal, CC Docket No. 01-92, Public N~tice, 21 FCC
Rcd 13179 (2006); Comment Sought on Amendments to the Missoula Plan Intercarrier Compensation Proposal to
Incorporate a Federal Benchmark Mechanism, CC Docket No. 01-92, Public No~ce, 22 FCC Rcd 3362 (2007).

•~ The Commission invited parties to refresh the record in these and other relevant dockets. Interim Cap Clears
Pathfor Comprehensive Reform: Commission Poised to Move Fonvord on Difficult Decisions Necessary to
Promote andAdvance Affordable Telecommunicationsfor AllAmericans, News Release (May 2, 2008), available at
http://hmunfoss.fcc.gov/edocs publiclattachmalchfl)OC-281939AI.pdf.
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payments.m

190. In this order, we therefore adopt a new approach to intercarrier compensation and
establish the blueprint for moving to new uniform termination rates that are economically efficient and
sustainable in our increasingly competitive telecommunications markets. At the same time, we recognize,
as the Commission has in the past, the need to be cognizant ofmarket disruptions and potential adverse
effects on consumers and carriers ofmoving too quickly from the existing intercarrier compensation

. regimes to our new uniform approach to intercarrier compensation. Accordingly, we adopt here a gradual
ten-year transition plan with separate stages, designed to reduce rates over a sufficient period to minimize
market disruptions and to cushion the impact of our reform on both customers and carriers. At the end of
the transition period, all telecommunications traffic will be treated as falling within the reciprocal
,compensation provisions of section 2S 1(b)(S), and states will set default reciprocal compensation rates
pursuant to the new methodology we adopt herein.

" 191. The requirements that we adopt for intercarrier compensation do not apply to providers
, operating in Alaska, Hawaii, or any U.S. Territories and possessions. We find that these areas have very

different attributes and related cost issues than the continental states.0491 For this reason, we are exempting
'providers in Alaska, Hawaii and U.S. Territories and possessions from the requirements and rules adopted
herein, and we will address them in a subsequent proceeding.0499

192. Transition Plan. As described Ibelow, we adopt a ten-year transition plan.50o In the first
stage, intrastate access rates are reduced to the levels of interstate rates. During stage two, carriers will
reduce their rates to an interim uniform termination rate, set by the state. Carriers whose current rates are
below the interim uniform rate set by the state, however, may not increase their rates. During stage three,
the rates carriers charge at the end ofstage two (either the interim uniform rates or their prior rates,
whichever ~e lower) will be gradually reduced to the rates that will apply at the end.ofthe transition.
This transition will be designed by the state so as to minimize market disruptions and adverse economic
effects. This transition is described in more detail below.

0497 See, e.g., T. RANDOLPH BEARD & GEORGES. FORD,DoH!GH CALL TERMINATION RATES DETER BROADBAND
. DEPLOYMEN'I? (phoenix Center Policy Bulletin No. 22, Oct. 2008), available at http'!!www,phoenix­

eenter.orgIPolicyBulletinIPCPB22Final.pdf.

491 See. e.g., Verizon/America M6vii Tranifer Order, 22 FCC Rcd at 6211, para. 36 (describbig "difficult to serve
)emin and dramatic urban/ruml differences" in Puerto Rico); Rates andServices Integration Order, 4 FCC Red at
396, paras. 7-8 (describing the unique market conditions and structure in Alaska); GCI Oct. 3,2008 Ex Parte Letter
(citing cost distinctions between AI~ka and the continental United States). '

499 Cj. Policies andService Rulesfor the Broadcasting-Satellite Service Order, 22 FCC Red lit 8860, para. 47 ("The
,~ommission is committed to establishing policies and rules that will promote service to all regions in the United
States, particuillfly to traditionally underservcd areas, such as Alaska and Hawaii, and other r~mote areas.").

500 A number of parties argue for a shorter transition pcriod than that provided here. See. e.g., Lctter from Robert W.
Quinn, Senior Vice President, Federal Regulatory, AT&T; to Marlene H. Dortch, Sccretary, FCC, CC Docket No.
01-92 (filed Oct. 23, 2008) (AT&T Oct. 23, 2008 Ex Parte Letter); Letter from Kyle McSlarrow, President and
CEO, NCTA, to Kevin J. Martin, Chairman, FCC, CC Docket No. 01-92 (filed Oct. 28,2008) (NCTA Oct. 28, 2008
Ex Parte Letter); Letter from Paul W. Garnett, Assistant Vice-President, CTIA-The Wireless Association, to
Marlene H. Dortch, SecretaJy, FCC, CC Docket No. 01~92 (filed October 27,2008) (CTIA Octobcr 27,2008 Ex
Parte Letter); Small Business Administration Office ofAdvocacy (SBA) ICC FNPRMComments at 5-7. We note
that the reforms adoP,ted today do not preclude carriers from entering into agreements that would reduce intercarricr
charges more quickly, (See. e.g., Letter from Susanne A. Guyer, Senior Vice-President, Verizon, to Kevin J. Martin,
Chairman, FCC, CCDocketNo. 01·92 (filed October 28, 2008) at 6.) nor do they prevent state commissions from
accelerating the glide path toward the final reciprocal compensation rate ifthey dcem it appropriate.
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193. IntrQ1itate Rate Reductions. •One-year from the effective date ofthis order, we require
that all LECs reduce their terminating intrQ1itate switched access rates by 50 percent ofthe difference
between their intrastate switched access rates and their interstate switched access rates.'" Two years
from the effective date of this order, we require that all LECs reduce their terminating intrastate switched
access rates by the remaining 50 percent ofthe difference between their intrastate switched access rates
and their interstate switched access rates so that their intrastate rates equal their interstate rates. Carriers
will comply with state tariffing requirements or other applicable state law in effectuating those changes in
intrastate terminating access rates.

194. State Establishment ofInterim, Uniform Reciprocal Compensation Rates. Within two
years from the effective date ofthis order, states must adopt a state-wide interim, uniform reciprocal
compensation rate applicable to all carriers (except carriers whose rates are below the interim, uniform
rate, in which case, those carriers' rates shall be capped at those lower, existing rates). Three years from
the effective date of this order, we require that all LECs reduce their terminating rates by 50 percent of the
difference between their current terminating rate and the interim, uniform reciprocal compensation rate
,established by the state. Four years from the effective date of this order we require that all LECs reduce
their terminating rates by the remaining 50 percent ofthe difference between their current terminating rate
and the interim, uniform reciprocal compensation rate established by the state so that their terminating
rates equal the state-set interim, uniform reciprocal compensation rate. This rate will become the starting
point for stage three-a six-year gradual downward transition to the final uniform reciprocal
compensation rate, which the states will also set, consistent with the methodology we adopt in this order.
The states will have discretion to determine the glide path, which begins four years from the effective date
ofthis order and ends ten years from the effective date ofthis order. This glide path will determine the
,trajectory ofthe interim reciprocal compensation rate as it trends down to the final reciprocal
compensatipn rate. All carriers are subject to this glide path. However, ifa carri~r's rate is below the rate
specified in the glide path, such carrier cannot raise its rates, but is subject to the trajectory when the
interim rate equals that carrier's rate. At the end often years (Le., at the end ofstage two), all the
terminating,rates of all carriers in each state will be reduced to the new final, uniform reciprocal
compensation rate established by each state. We believe that, by establishing this ten-year, multiple-stage
transition to a state-set final uniform reciprocal compensation rate, we will provide a sufficiently smooth
and gradual glide path so that carriers will be able to adjust their other rates and revenues in a measured
way over time, as allowed by the reforms adopted in this order, without creating unacceptable rate or
revenue effects.

195. Although we permit the states to establish the particular interim, uniform reciprocal
, compensation rate for each step ofthe final six years ofthe transition, we establish certain conditions on

the interim, uniform reciprocal compensation rate and on the terminating intercarrier rates that carriers
may charge. First, although we do not set forth a methodology that states must use in setting the interim,
uniform reciprocal compensation rates, we do require that, within each state, there must be a single, state­
wide interim, uniform reciprocal compensation rate during each year and at each, stage ofthe transition.'02
Therefore, in establishing interim, uniform reciprocal compensation rates, a state may wish to consider
the impact ofthose rates on all the carriers in the state. States are permitted to adopt an interim, uniform
reciprocal compensation rate that may be higher at the beginning of the transition than some existing
incumbent LEC rates today. Ifthey do so, however, carriers with lower termination rates may not raise

'01 To the extent that a carrier's intrastate tenoinating access rate already is below its interstate tenoinoting access
rate, it will not change that rate.

'0' We recognize that the state-wide interim, unifono reciprocal compensation rates may vary state-by-stote as state
commissions consider the best means oftransitioning to a final, unifono reciprocal compensation rate.
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them to the interim uniform rate. Second, states may determine the glide path for moving from the
interim, uniform reciprocal compensation rate to the final, uniform reciprocal compensation rate, subject
to the requirement that the interim uniform rate be identical for all carriers at each step in the transition.
By the end of the transition period, the interim, uniform reciprocal compensation rates must decrease to a
single final, uniform reciprocal compensation rate for all carriers established pursuant to the
Commission's new "additional costs" methodology.

196. Transition ofRates During Stage Three. Beginning four years from the effective date of
this order, and through the remainder ofthe transition, each carrier must set each of its terminating rates at
the lower of: (i) its current rate; or (ii) the state-set interim, uniform reciprocal compensation rate
applicable at that stage of the transition. Thus, for example, if a carrier has an interstate terminating
access rate above the interim, uniform reciprocal compensation rate applicable at that stage of the
transition, but a current reciprocal compensation rate below the interim, uniform reciprocal compensation
rate, the carrier will reduce its interstate rate to the interim rate but leave its current reciprocal
compensation rate unchanged. That carrier will coniinue to have two separate teriniI)ation rates until such
time as the applicable interim, uniform reciprocal compensation rate is adjusted lower and becomes less

"than its current reciprocal compensation rate. At that time, all the carrier's rates wil( be set at the ,level of
'the interim, uniform ,reciprocal compensation rate for that state.

197. We emphasize that uilder no circumstances shall a carrier be permitted to increase its
"current rates, even ifthe interim; uniform reciprocal compensation rate is higher than one or more of its
current rates. In this respect, the applicable interim,' uniform reciprocal compensation rate set by the
states will act as a ceiling or cap on such rates. We do not permit a carrier to charge a rate for terminating
,interstate or intrastate access, reciprocal compensation, or ISP-bound traffic that is higher than the
interim, uniform reciprocal compensation rate, but we will permit a carrier to continue to charge a rate
that is lower than the interim, uniform reciprocal compensation rate. We note that because CMRS
providers may not tariff terminating access today,s"' and we do not permit a carrier tl? increase rates
during the transition, CMRS providers therefore will not be permitted to charge for terminating access
until the end ofthe transition period.50

• ,

198. We note that we already have an interim intercarrier compensation regime for ISP-bound
.traffic, and to avoid disruption in the marketplace, we will apply on a transitional basis the pricing
, 'standards we adopted for ISP-bound traffic in the ]SP Remand Order,s°s as modified 'by the Core

S03 Although CMRS providers may not tariff access charges, Ihey are nol prohibiled from entering into contracls
with inlerexchange carriers that provide for the paymenl ofsuch charges. Petitions ofSprint PCS andAT&T Corp
For Declaratory Ruling Regarding CMRSAccess Charges. WT Dockel No. 01-316, Declaralory Ruling, 17 FCC
Red 13192 (2002) (CMRS Access Charges Declaratory Ruling).

S04 Consislentwilh our conclusion Ihal CMRS providers are unable 10 assess access charges during Ihe lransition, we
make clear thaI our symmetry rule, sel forth in Part V.C.I.b, will nol apply untillhelransilion is over. Even so, we
clarifY Ihat, 10 Ihe extenl thaI any carrier,has a lerminaling rale above the permissible rale, such carrier musl reduce
the rale 10 Ihe permissible level. Specifically, in Ihe firsl year ofthe transition, all carriers with intrastale access
charges higher than their inlerstale access charges must reduce such charges by 50 percenl of the difference between
its inlerstale swilched access rale and its intrastale switched access rale. Similarly, once Ihe Slale-set inlerim, '
uniform rate is in effect, all carriers musl reduce lerminaling rales, whether inlerstale access, reciprocal
compensalion, or ISP-bound traffic, by 50 percenl oflhe difference between Ihe currenl terminating switched access
,rale and the interim, uniform rate (as it is reduced over time). Even though rates during the transition will not reflect
true symmetry, rates for most carriers should be symmetric before Ibe transition is over as all carriers reduce charges
to the,final, uniform rate.

:sos See ISP Remand Order, 16 FCC Red at9153, 9186-93, paras. 21, 77-88,
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Forbearance Order. '0' Currently, two rules temillh irll!it'l!~b (I) ISP-bound traffic is currently subject to
a reciprocal compensation rate cap of$.0007 per minute-of-use; and (2) under the mirroring,rule, the
$.0007 cap applies to traffic exchanged with an incumbent LEC only if it offers to exchange all traffic
subject to section 251 (b)(5) ~t the sarne rate. As explained below, we conclude that it is appropriate to
retain these rules, but only on a transitional basis until a state commission, applying the "additional costs"
standards adopted in this order, has established reciprocal compensation rates that are at or below $.0007
per minute-of-use.

199. In the ISP Remand Order in 200I, based on "convincing evidence in the record" that
carriers had "targeted ISPs as customers merely to take advantage of ... intercarrier payments"-offering
free service to ISPs, paying ISPs to be their customers, and sometimes engaging in outright fraud-the
Commission adopted an interim ISP payment regime to "limit, ifnot end, the opportunity for regulatory
arbitrage."'o, The Commission adopted a gradually declining cap on intercarrier compensation for ISP­
bound traffic, beginning at $.0015 per minute-of-use and declining to $.0007 per minute-of-use.'o, These

, rate caps reflected the downward trend in intercarrier compensation rates contained in then-recently
negotiated interconnection agreements.'oo We have previously recognized that evidence that "carriers
have agreed to rates"-through voluntary, arms-length negotiations---<:onstitutes substantial evidence that
rates are just and reasonable.5IO

200. Most commenters urge the Commission to maintain the interim compensation rules
governing ISP-bound traffic until the Commission is able to transition to comprehensive intercarrier
compensation reform.m These parties contend that a higher compensation rate would create new

50' See Core Forbearance Order, 19 FCC Rcd at 20184-89, paras. '16-26.

,o7 ISP Remand Order, 16 FCC Rciat 9187, para. 77.

,0'iSP Remand Order, 16 FCCRcd at9187, para. 78.

'00 ISP Remand Order, 16 FCC Rcd at 9190-91, p"!". 85.

510 ISP Remand Order, 16 FCC Rcd at 9190-91, para. 85; see also Petition ofACS ofAnchorage, Inc. Pursuant to
Section 10 of/he Communications Act of1934. as Amendetl,for Forbearancefrom Sections 25I(c)(3) and 252(d)(1)
in the Anchorage Study Area, WC Docket No. 05-281, 22 FCC Rcd 1958, 1984-85, paras. 39, 40 n.136 (2007)
(finding that "commercially negotiated mtes" provide '~ust and'reasonable prices"); Review ofthe Section 251
Unbundling Obligations ofIncumbent Local Exchange Carriers; Implementation ofthe Local Competition
Provisions ofthe Telecommunications Act of1996; Deployment ofWireline Services Offiring Advanced
Telecommunications Capability, CC Docket Nos. 01-338, 98-147, 96·98, Report and Order and,Order on Remand
and Further Notice ofProposed Rulemaking, 18 FCC Rcd 16978, 17389, para. 664 (2003) (subsequeni history
omitted) (Triennial Review Order) (finding that "arms-length agreements ... to provide [an] element at [a] mte"
"demonstmte[s]" that the rate is '~ust and reasonable").

'" See, e.g., Letter from Gregory J. Vog!, Counsel for CenturyTel, Inc. to Marlene H. Dortch, Secretary, FCC, WC
DocketNo. 05-337, CC Docket Nos. 96-45, 01-92, Attach. at 10 (filed July 8, 2008) (asking the Commission to
maintain the existing compromises reached with respect to ISP-bound tmffic); Letter from Gary L. Phillips,
Associate Geneml Counsel, AT&T, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 96-98, 99-68 at
8 (filed May 9, 2008) (asserting that the public interest would be best served by maintaining the existi~g transitional
mtes pending broader intercarrier compensation reform); Letter from L. Charles Keller, Counsel for Sage Telecom,
to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 99-68, 01·92, Attach. at 6 (Sage Telecom May 9, 2008 Ex
Parte Letter) (stating that retaining the ISP mte ~erves broad policy goals); Letter from John T. Nakahata, Counsel
for Level 3 Communications, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01·92, 99-68 at I (filed May
7,2008) (supporting continuation ofthe interim compensation rules); Letter from Joshua.seidmann, Vice President
ofRegulatory Affairs, IITA, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 99-68, 96-98, Attach. at 2
(filed Apr. 28, 2008) (IITA Apr. 28, 2008 Ex Parte Letter) (asking the Commission to retain the current SO.0007
mte for ISP-bound tmffic); Letter from Donna Epps, Vice President ofFedeml Regulatory Affairs, Verizcn, to

(continued....)
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opportunities for arbitrage'" and impose sullstarttial finllncitil burdens on wireless companies, incumbent
LECs and state public utility commissions.m They further claim that the existing regime has simplified
interconnection negotiations.m

201. We share these commenters' concerns. The record also suggests that eliminating the
$.0007 cap and instead applying higher reciprocal compensation rates that may be set by the states during
the transition period to the adoption ofour new methodolo\ll would have a significant negative impact on
,carriers serving rural markets and broadband deployment.' The record demonstrates that dial-up
minutes remain at high levels in rural areas and that the application of reciprocal compensation to these
minutes would generate significant costs to carriers serving these rural areas."· Thus, it remains the case
that the "rate caps help avoid arbitrage and market distortions that otherwise would result from the

(continued from previous page) -----------
Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 99-68, 96-98 at I (filed Apr. 7, 2008) (urging the Commission
,to support its earlier finding that $0.0007 is appropriate compensation for dial-up ISP traffic);' Letter from L. Charles
Keller, Counsel for Verizon Wireless, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 99-68, Attach.
'(filed May 1,2008) (describing how elimination ofthe existing ISP rate would create substantial burdens on a
number ofcariiers and state commissions) (Verizon Wireless May 1,2008 Ex Parle Letter): Letter from Glenn
Reynolds, Vice President, Policy, USTelecom, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 99­
68,96-262, WC Docket No. 07-135 at 2 (filed Apr. 29, 2008) (noting that the Commission's existing rules have
"largely mitigated the debate around compensation for ISP-bound traffic, but there is every reason to believe the
same problems would arise if the Commission were to reverse direction on this issue") (USTelecom Apr. 29,2008
Ex Parle Letter). '

Sl2 See, e.g., USTelecom Apr. 29, 2008 Ex Parle Letter at 2; Letter from Melissa E. Newman, Vice President,
Federal Regulatory, Qwest, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 99-68, 96-98, WC Docket No.
07-135, Attach. at 3-5 (filed Apr. 25, 2008) (Qwest April 25, 2008 Ex Parle Letter): Verizon and BellSouth, Further
Supplemental White Paper on ISP ~eciprocal Compensation at 20 (VerizonlBellSouth Further Supp. ISP White
Paper), aI/ached to Letter from Donna Epps, Vice President, Federal Regulatory Advocacy, Verizon, to Marlene H.
bortch, Secretary, FCC, CC Docket Nos. 96-98, 99-68 (filed Sept. 27, 2004).

'13 See, e.g., Verizon Wireless May 1,2008 Ex Parle Letter, Attach.

~14 See, e.g., Verizon Wireless May 1,2008 Ex Parle Letter (stating that ''!he [m]irroring [r]ule simplified wireless­
ILEC interconnection'negotiations tremendously."): Supplemental Comments ofVerizon and Verizon Wireless on
Intercmier Payments forlSP·Bound Traffic and the Wor/dCom Remand, CC Docket Nos. 01-92, 96-98, 99-68 at
38-40 (filed Oct. 2, 2008) (VerizonlVerizon Wireless Oct. 2, 2008 Supp. Comments) (indicating that Verizon
entered into multiple agreements using the $.0007 rate cap established in the ISP Remand Order).

'SIS See, e.g., ITTA April 28, 2008 Ex Parle Letter, Attach. at 3, 5; Embarq May 1,2008 Ex P~rle Letter, Attach. at
2,5-7. .

". See, e.g., Letter from Tamar E. Finn, Counsel for Earthlink, to Marlene H. Dortch, Secretary, FCC, CC Docket
Nos. 99-68, 01-92, Attach. at iii, 11-12 (filed Aug. 14,2008) (estimating that 24% ofdial-up users in rural America
say that broadband service is not available where they live): Sage Telecom May 9, 2008 Ex Parle Letter at 3-4:
Embarq May I, 2008 Ex Parle Letter, Attach. at 6 (calcul~ting its cost to be $100 million ifalllSP-bound minutes
were subject to TELRIC-based rates under section 251{b)(5»; ITTA Apr. 28, 2008 Ex Parle Letter (noting that dial­
up usage remains strong in rural areas); USTelecom Apr. 29, 2008 Ex Parle Letter (noting a "recent study from the
Pew Internet & American Life Project that indicated that while the number ofdial-up subscribers had dropped 63%
since 2001, the number ofminutes spent online by each dial-up subscriber had increased approximately 70%. As a
result, some USTelecom member companies are actually seeing an increase in dial-up minutes.") (emphasis in
original); Letter from BennettL. Ross, General Counsel-D.C., BellSouth D.C., to Marlene H. Dortch, Secretary,
FCC, CCDocket Nos. 01-92, 99-68, WC Docket No. 03- I71 (filed Aug. 29, 2005) (attaching achart showing that
"dial-up subscribers would continue to generate substantial minutes ofdial-up ISP calls, notwithstanding projections
ofa continued decline in the number ofdial-up subscribers.").
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availability of reciprocal compensation fodSP'lloUhd trliffie."m We further believe that m~intaining the
cap on a transitional basis will minimize the disruptive effects and regulatory uncertainty that otherwise
would result from the abrupt elimination of clear compensation rules for ISP-bound traffic.

202. We expect that state commissions, applying the new "additional costs" standard adopted
in this order, will set final reciprocal compensation rates at or below $.0007 per minute-of-use. As noted
below, the evidence in the record suggests that the incremental cost ofcall termination on modern
,switches is de minimis.m We have given state commissions up to ten years to transition to new rates
based on the "additional costs" standard. Accordingly, the rate cap will only have an impact in a
particular state on a transitional basis until that state sets rates at or below $.0007.

203. The mirroring rule has also succeeded in promoting the Commission's "goal ofa more
unified intercarrier compensation regime by requiring LECs to offer similar rates for like traffic."S19 Most
intraMTA traffic is now exchanged pursuant to the rate caps, and a substantial portion of wireline
intraexchange traffic is being exchanged at rates at or below the rate caps as wei!.""' Eliminating the
mirroring rule and allowing carriers to charge higher transitional reciprocal compensation rates for traffic
currently subject.to the mirroring rule would significantly increase the cost carriers incur in exchanging
that traffic. Those increased costs would divert funds from investment in next generation wireless
,networks and likely would be borne by consumers, through increases in the costs ofwireless offerings.'"

204. We reject arguments that the Commission unlawfully delegated its authority in the ISP
Remand Order and arguments that the Commission addressed previously in the Core Forbearance
Order.'" We also disagree with,parties who suggest that the Commission, in responding to the D.C.
Circuit's remand in Wor/dCom, must offer detailed new justifications for each of the four features ofthe
ISP intercarrier payment regime: the rate caps, the mirroring rule, the growth cap, and the new markets
rule.'" The prior policy justifications offered for those rules by the Commission have not been .
overturned by any court, and, our current policy justification for retaining these rules is simply to maintain
the stalUs quo in this area on a transitional basis until our new "additional costs" methodology has been '
fully implemented. Indeed, pursuant to our new "additional costs" methodology, we believe that the rate
caps set fortll in 2001 may well be higher than the final, uniform reciprocal compensation rates set by the
states. However, discarding these rules during the transition to our new methodology would be unwise
and unwarranted because the "rate caps are necessary to prevent discrimination between dial~up Internet

m Core Forbearance Order, 19 FCC Rcd at 20BI5-16, para. lB.

'" See supra para. 255.

st. Core Forbearance Order, 19 FCC Rcd at 20816, para. 19..

"0 See, e.g., VerizonIVerizon Wireless Oct. 2, 2008 Supp. Comments at 40.

'" VerizonlVerizon Wireless Oct. 2, 2008 Supp. Comments. at40.

'22 See Letter from Michael B. Hazzard, Counsel for Core Communications, to Marlene H. Dortch, Secretary, FCC,
CC Docket Nos. 99-68, 01-92, Attach. at 18 & n.8 (filed May 14, 2008)(Core May 14, 200B Ex Parle Letter). We
also reject Core's argument that the ISP Remand Order unlawfully delegates to incumbent LECs the decision of
whether the ISP Remand Order applies. See id. at 19-20. The Commission did not delegate its authority in the ISP
RemandOrder but rather provided options that were not mandatory. See, e.g., ISP Remand Order, 16 FCC Red at
9193, para. 89. Additionally, Core argues that the Commission provided no reasoned explanation for the growth cap
and new market rules adopted in the ISP Remand Order and never provided notice or an opportunity for comment
on those specific rules. These rules, as applicable to all carriers, were forborne from in the Core Forbearance
Order. See Core Forbearance Order, 19 FCC Red at 20186-87, paras. 28-2J,. As such, this argument is moot.

'n See Core May 14,2008 Ex Parle Letter, Attach. at 28-26.
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access customers and basic telephone service cUstomers," those caps "protect consumers ofbasic
telephone service" from being forced to subsidize dial-up Internet access service, and the rate caps
minimize the "classic regulatory arbitrage" that reciprocal compensation for ISP-bound traffic had made
possible.S24

205. In sum, we maintain the $.0007 cap and the mirroring rule, on a transitional basis,
pursuant to our section 201 authority. These interim rules shall remain in place in a state until the state
commission, applying the "additional costs" standard adopted in this order, has established reciprocal
compensation rates that are at or below $.0007 per minute-of-use. '

206. We find that our transition plan is necessary and appropriate to prevent undue economic
'hardships to carriers caused by a too-rapid reduction in intercarrier compensation rates. Ifthere is
evidence that carriers are attempting to abuse the interim, uniform reciprocal compensation rate andlor
transition process to create arbitrage opportunities, we encourage carriers to bring such evidence to our
attention or that ofthe state commission so such claims can be investigated and, ifappropriate, action
taken.

3. Legal Autbority

a. Legal Autbority for Comprebensive Reform-Interpretation of
Sections 251(b)(5) and 251(g)

207. The bistory ofintercamer compensation reveals many policy reasons for
comprehensively reforming intercarrier compensation rates, including reducing arbitrage, promoting
competition, facilitating the introduction ofnew technologies, and benefiting consumers. The dual

, structure ofseparate federal and state jurisdiction over communications has made accomplishing such
reforms more complex, however. Although our reform does not disturb those fundamental jurisdictional
'distinctions, we find ,that, through the tools made available by the 1996 Act, we have the means to
accomplish this reform by electing to partner with the states.

208. The Commission unquestionably has authority to reform intercamer compensation with
respect to interstate access services, rates charged by CMRS providers, and IPIPSTN traffic. Section 2(a)

"ofthe Act establishes the Commission'sjurisdiction over interstate services, for which the Commission
ensures just, reasonable, and not unjustly and unreasonably discriminatory rates under section 20 I and
202.S2S Likewise, the Commission has authority over the rates of CMRS providers pursuant to section
'332 ofthe Act.S26 We also make clear ,that authority to'impose economic regulation with respect to
IPIPSTN traffic rests exclusively with this Commission. The Commission has ad0p,ted a number of
regulatory requirements applicable to interconnected VolP services and providers.S

7 With respect to the
statutory classification of !P-enabled services, however, the Commission only has addressed two

'''4 In re Core Commc'ns 455 F.3d ot277-80 (internal quotation marks omitted).

S25 47 U.S.C. §§ 152(a), 201, 202.

S26 47 U.S.C. § 332.

m See, e.g., Telephone Number Requirementsfor IP-EnabledSe"'ices Providers; Local Number Portability Parting
Inte"'al and Validation Requirements; IP-EnabledSe"'ices; CTIA Petitionsfor Declaratory Ruling on WITeline­
Wireless Porling Issues, CC Docket,Nos. 99-200, 95-116, WC Docket Nos. 07-243, 07-244, 04-36, Report and
Order, Declaratory Ruling, Order on Remand, and Notice ofProposed Rulemaking, 22 FCC Rcd 19531, 19538-40,
paras. 14, 16 (2008) (LNP Order) (imposing LNP requirements, and noting that the Commission previously imposed
the requirement to provide 911 service, to contribute to universal service, to protect the privacy ofcustomers, to
comply with disability access and telecommunications relay service requirements, and to satisfY certain CALEA
~bligations).
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209. We now classify as "infonnation services" those services that originate calls on IP
networks and tenninate them on circuit-switched networks, or conversely that originate caUs on circuit­
switched networks and tenninate them on IP networks (collectively "IPIPSTN" services).529 Such traffic
today involves a net protocol conversion between end-users, and thus constitutes an "enhanced" or
"infonnation service."s3o ,

521 On one hand, the Commission classified as an "information service" Pulver.com's free service that did not
provide transmission and offers a number ofcomputing capabilities. Pelitionfor Declaratory Ruling thai
Pulver.com's Free,World Dialup is Neither Telecommunications nora Telecommunications Service, we Docket
No. 03-45, Memorandum Order and Opinion, 19 FCC Red 3307 (2004) (Pulver. com Order). On the other hand, the
Commission found that certain "lP-in-the-middle" services were "telecommunications services" where they: : (1)
use ordinary customer premises equipment (CPE) with no enhanced functionality; (2) originate and terminate on the
public switched telephone network (PSTN); and (3) undergo no net protocol conversion and provide no enhanced
functionality to end users due to the provider's use ofIP technology. See. e.g., Petitionjor Declaratory Ruling thai
AT&T's Phone-ta-Phone IP Telephony Services are Exemptfrom Access Charges, WC Docket No. 02-361, Order,
19 FCe Red 7457 (2004) (IP-in-the-Middle Order). See also. e.g., Regulation o/Prepaid Calling CardServices,
we Docket No. 05-68, Declaratory Ruling and Report and Order, 21 FCC Rcd 7290 (2006) (Prepaid Calling Card
Order).

529 We use the term "IPIPS11N" as a shorthand, without reaching any universal conclusions regarding the technology
underlying the PSlN. Today the PSTN continues to rely primarily on circuit-switched technology to connect to
end-user customers, although we recognize that carriers increasingly are converting portions of their networks to lP
technology. See. e.g., IP-EnabledServices; E911 Requirements/or IP-EnabledService Providers, WC DocketNos.
04-36,05-196, First Report and Order and Notice ofProposed Rulemaking, 20 FCC Rcd 10245, 10258, para. 24 &
n.77 (2005) (distinguishing the "specialized" CPE required for interconnected VolP services from the, standard CPE
used for typical telephone calls); Federal-8tate Joint Board on Universal Service, CC Docket No. 96-45, Report to
Congress, 13 Fce Red I 1501,11532, para. 84 (1998) ("'IP telephony' services enable rcal-time voice transmission
using Internet protocols. The services can be provided in two basic ways: through software and hardware at
customer premises, or through 'gateways' that enable applications originating andlor tenninating on the PSTN.
Gateways arc computers that transform the circuit-switched voice signal into IP packets, and vice versa, and perfonn
associated signaling, control, and address translation functions."). Insofar as a service allows a customer to originate
a communication on an IP network and terminate it on a circuit-switched network, or vice versa, it involves a net
protocol conversion, and we classify it as an "information service" today. Insofar as that service allows
communications with no net protocol conversion, it is not subject to our "infonnation service" classification here.
We note that the presence ofa nct protocol conversion is not the only basis for classifying a service as an
"enhanced" or "infonnation service." See. e.g., 47 C.F.R. § 64.702(a); Computer II Final Decision, 77 FCC 2d at
420-21, para. 97. We do not reach those issues at this time, however.

530 See, e.g.,lmpleinentation ojthe Non-Accounting Safeguards olSections 271 and 272 ojthe Comm,unications Act
0/1934, as Amended, ee Docket No. 96-149, First Report and Order and Further Notice ofProposed Rulemaking,
11 FCC Red 21905, 21957-58. para. 106 (1996) (Non-Accounting Safeguards Order). Interpreting the 1996 Act's
definition of"information services," the Commission held that "all ofthe services that the Commission has .
previously considered to be 'enhanced services' are 'information services.... Non-Accounl;ngSafeguards Order, 11
FCC Red at 21956, para. 103. For the all reasons discussed in Part V.B.2, we decline to defer the classification of
lPlPSlN services, as requested by some parties, instead finding it appropriate to address this issue as part ofour
,comprehensiv,e reforms. See, e.g., Letter from Ben Scott, Policy Director, Free Press, to Marlene H. Dortch,
Secretary. FCC, we Docket Nos. 05-337, 06-122, CC Docket Nos. 96·45. 01-92 at 15 (filed Oct. 24, 2008) (Free
Press Oct. 24. 2008 Ex Parte Letter); Letter from Brad E. Mutschelknaus and Genevieve Morelli, Counsel for
Broadview NetworksJ et at, to Marlene H. Dortch, Secretary. FCC, CC Docket No. 01-92 at 2 (filed Oct. 28, 2008).
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210. Although there are certain exceptions to this treatment, we do not find them applicable.'"
In particular, we do not find this to be "protocol conversion in connection with the introduction ofnew
technology to implement existing services" that would be treated as a "basic," rather than "enhanced"
service.532 That exception was designed to address situations "involving no change in an existing service,
but merely a change in electrical interface characteristics to facilitate transitional introduction of new

~3 ' 1

technology." By contrast, we find that IP/PSTN services are not mere changes to the underlying
technology used for "existing" basic services, but are entirely new services with characteristics in many
ways distinct from pre-existing telephone services.'''

211. Consistent with the Pulver.com Order and the Vonage Order, we preempt any state
efforts to impose ''traditional 'telephone company' regulations" as they relate to IP/PSTN information
services as inconsistent with our generally unregulated treatment of information services.m Ofcourse,
'neither the Vonage Order, the Pulver.com Order, nor our actions here preempt state actions that are

S3I Two ofthe exceptions are: (I) protocol processing involving communications between an end user and the
network itself(e.g., for initiation, routing, and termination ofcalls) rather than between or among users; and (2)
protocol conversion to facilitate the interconnection ofnetworks. Non-Accounting Saftguards Order, II FCC Red
at 21957-58, para. 106. These categories ofprotocol processing services may involve protocol conversions, but
they result in no net protocol conversion between the end users. Implementation ofthe Non-Accounting Saftguards
ofSections 271 and 272 ofthe Communications Act of1934, as Amended, CC Docket No. 96-149, Order on
Reconsideration, 12 FCC Red 2297, 2297-99, para. 2 (1997). Thus, they are not relevant here.

m Amendment to Sections 64.702 ofthe Commission's Rules andRegulations (Third Computer Inquiry); and Policy
andRules Concerning Ratesfor Competitive Common Phase II Carrier Service and Facilities Authorization
Thereof; Communications Protocols Under Section 64.702 ofthe Commission's Rules and Regulations, CC Docket
No. 85-229, Report and Order, 2 FCC Rcd 3072, 3081, para. 65 (1987) (Computer JJJ Phase II Order). See also
Non-Accounting Saftguards Order"ll FCC Red at 21957-58, para. 106.

'" Communications Protocols under Section 64.702 ofthe Commission's Rules and Regulations, GN Docket No.
80-756, Memorandum Opinion, Order, and Statement OfPrinciples, 95 FCC 2d 584, para. 16'(1983) (Protocols
Order).

53' See, e.g., Letter from'Donna Epps, Vice President, Federal Regulatory, Verizon, to Marlene H. Dortch, Secretary,
FCC, WC Docket Nos. 04-36, 06-122, CC Docket No. 01-92, Attach. at 9-11 (filed Sept. 19,2008); Letter from
Susanne A. Guyer, Senior Vice President, Federal Regulatory Affairs, VerilOn, to Chairman Kevin J. Martin, FCC,
WC Docket No. 04-36, at 10-11 (filed Aug. 6, 2007); Letter from AT&T et aI., to Chairman Kevin J. Martin, FCC,
et aI., WC Docket No. 04-36, CC Docket No. 01-92 at 2-3 (filed Aug. 6, 2008); VON Coalition IP-Enabled
Services NPRMComments at 3-16; AT&T IP-EnabledServices NPRM Comments at 13-17. We thus disagree with
parties who suggest. in essence, that IPIPSTN services are no different than IIbasic" services. See, e.g., Letter from
Thomas Jones and Jonathan Lechter, Counsel for tw telecom et al., to Marlene H Dortch, Secrelary, FCC, CC
Docket Nos. 01-92, 96·45, WC Docket Nos. 05-337, 99-68, 04-36, Attach. at 2 (filed Ocl. 28, 2008) (lW lelecom et.
01 Oct. 28, 2008 Ex Parte Letter). We note that whether a service is viewed by consumers as a possible substitute
for a "basic" service is a distinct question from whether, as a matter oftechnology and the nature ofthe service
offerin.g, the service simply replaces the technology underlying a pre-existing basic service. Thus, our conclusion
here is not inconsistent with the Commission's recognition that interconnected VolP services increasingly are
viewed by consumers as llSubslitute for traditional telephone services. See, e.g., LNP Order, 22 FCC Red at 19547,
para.28.

m Vonage Order, 19 FCC Red at 22404; see also Pulver.com Order, 19FCC Red at 3316, para. 15 ("We
determine. consistent with our precedent regarding information services, that FWD is an unregulated information
service and any slate regulations that seek to treat FWD as a telecommunications service or otherwise subject it to
public-utility type regulation would almost certainly pose a conflict with our policy ofnonregulation.").
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. consistent with federal policy.'" Moreover, a!; we lIescribe'below, we allow states to establish reciprocal
compensation rates, pursuant to our methodology, includingfor \PIPSTN traffic.

212. In sections 251 and 252 oftheAc~ Congress altered the traditional reguiatory framework
based on jurisdiction by exp'anding the app,licability ofnational rules to historically intrastate issues and
state rules to historically interstate issues. 37 In the Local Competition First Report and Order, the
Commission found that the 1996 Act created parallel jurisdiction for the Commission and the states over
interstate and intrastate matters under sections 251 and 252.m The Commission and the states "are to
address the same matters throUgh their parallel jurisdiction over both interstate and intrastate matters
under sections 251 and 252.,,539 Moreover, section 251(i) provides that "[nlothing in this section shall be
construed to limit or otherwise affect the Commission's authority under section 201."'" The Commission
concluded that section 251(i) "affirms that the Commission's preexisting authority under section 201
continues to apply for purely interstate activities."'"

213. In implementing sections 251 and 252 in the Local Competilion First Report and Order,
the Commission's treatment ofLEC-CMRS traffic provides an instructive approach. Prior to'the 1996
Act, the Commission expressly preempted "state and local regulations ofthe kind of interconnection to
which CMRS providers are entitled" based on its authority under section 201 and 332 of the Act.542

Nevertheless, in the Local Compelilion First Report and Order, the Commission brought LEC-CMRS
interconnection within the section 251 framework as it relates to intraMTA (including interstate
intraMTA) traffic.S43 The Commission recognized, however, that it continued to retain separate authority
over CMRS traffic."4

.

214. Courts confirmed that, in permitting LEC-CMRS interconnection to be addressed through
the section 251 framework, the Commission did not in any way lose its independent jurisdiction or
authority to regulate that traffic under other provisions of the Act. Thus, although the Eighth Circuit
invalidated the Commission's TELRIC pricing rules in general,SIS it recognized that "becauSe section
332(c)(I)(B) gives the FCC the authority to order LECs to interconnect with CMRS carriers, we believe
,that the Commission has the authority to issue the rules ofspecial concern to the CMRS providers,

535 For example, states arc free to require c~ntributions to state universal service or telecommunications relay service
" funds through methodologies that are consistent with federal policy. See, e,g., Leiter from Robert W. Quinn, Jr.

Senior Vice President, Federal Regulatory, AT&T, to Chainnan Kevin J. Martin, FCC, WC Docket Nos. 04·36, 06­
122, CC Docket No. 96-45 at Il-16 (filed July 23, 2008) (describing ways that states could require contributions to
state universal service or telecommunications relay service funds in amanner that is consistent with federal policy).

5J7 See Local Competition First Report and Order, II FCC Red at 15544, para. 83.

'" Local Competition First Report and Order, II FCC Red at 15544-45, para. 85.

,,, Local Competition First Report and Order, II FCC Red at 15546-47, para. 91.

'" 47 U.S.C. § 251(i).

'" Local Competition First Report and Order, 11 FCC Red at 15546-47, para. 91.

'" Implementatibn ofSections 3(n) and 332, Second Report and Order, 9FCC Red 1411, 1498, para. 230 (1994).

,., See Local Competition First Report and Order, II FCC Red at 16005, para. 1023.

544 Local Competition First Report andOrder, II FCC Red at 16005, para. 1023 (nBy opting to proceed under
sections 251 and 252, we are not finding that section 332 jurisdiction over interconnection has been repealed by
implication, or rejecting it as an'alternative basis for jurisdiction.n).· .

", We note that the Supreme Court later reversed this decision and aflinned the TELRJC methodology. See Verizon
v. FCC, 535 U.S. at 467. '

A·95



Federal Communications Commission FCC 08-262

[including the reciprocal compensation rules] but only as these provisions apply to C,MRS providers.
Thus, [the pricing] rules ... remain in full force and effect with respect to the CMRS providers, and our
order ofvacation does not apply to them in the CMRS context."S46 Subsequently, the D.C. Circuit held
that CMRS providers were entitled to pursue formal complaints under section 208 of the Act for
violations ofthe Commission's reciprocal compensation rules.'"

215. We build upon our actions in the Local Competition First Report and Order, and now
permit states to establish a uniform reciprocal compensation rate, in accordance with the new
methodology we establish in this order, pursuant to the section 251 (b)(5) and 252(d)(2) framework. In
particular, section 251 (b)(5) imposes on all LECs a "duty to establish reciprocal compensation
arrangements for the transport and termination ofte1ecommunications."s4I Section 252(d)(2)(A) sets

"forth an "additional costs" standard that state commissions, in arbitrating interconnection disputes
'involving incumbent LECs, should apply in setting the "charges for transport and termination of
'traffiC."S49 Although we allow states to set new uniform termination rates under this framework, pursuant
'to our,methodology, we retain our authority under section 201 to find that reciprocal compensation
"charges are unjust and unreasonable as they relate to interstate, CMRS, and IP/PSTN traffic within our
jurisdiction.'s. We expect that states will faithfully implement the pricing standards adopted in this order,

, and thus it will not be necessary for us to exercise that authority.SSI '

216. The Commission unquestionably has authority to interpret and adopt rules implementing
, 'sections 251 (b)(5) and 252(d)(2). Congress delegated to the Commission the task of administering the

Communications Act. Section 201 (b) authorizes the Commission to "prescribe such rules and regulations
'as may be necessary in the public interest to cany out the provisions of this Act."m :'[T]he grant in
§ 201(b) means what it says: Th~ FCC has rulemaking authority to cany out the 'provisions ofthis

'" Iowa Ulils. Bd v. FCC, 120 F.3d 753, 800 n.21 (8th Cir. 1997) (Iowa Ulils 1), rev 'd in part and remanded on
other grounds,AT&Tv.Iowa Uti/s. Bd., 525 U.S. 366.

m Qwest Corp. v. FCC, 252 F.3d 462, 465-{j6 (D.C. Cir. 2001) (describing the Eighth Circuit's analysis of
section 332(c)(I)(B) in Iowa Uti/s.I and concluding that an attempt to reIitigate the issue was barred by the doctrine
of issue preclusion).

'"~ 47 U.S.C. § 25I(b)(5).

S49 47 U.S.C. § 252(d)(2)(A).

'50 See supra paras. 208-14. See also, e.g., Letter from John T. Nakahata, Counsel for Level 3 Communications, to
Marlene H. Dortch, Secretary, FCC.,WC Docket No. 01-92 at 9-11 (filed on Aug. 18,2008) (Level 3 Aug. 18,2008
Ex Parte Letter). Contrary to Verizon's claims, we thus find no tension between permitting st,ates to set reciprocal
compensation rates for interstate traffic under the section 251 and 252 framework and the Commission's continuing
authority over traffic subjectto ilsjurisdiction, including section 201 authority expressly preserved under section
:;!51(i).

'" We recognize that ''the just and reasonable rates required by Sections 201 and 202 ... must ordinarily be cost­
based. absent a clear explanation ofthe Commission's reasons for a departure from cost-based ratemaking." Access
Charge Reform. CC Docket Nos. 96-262,94-1.91-213, Second Order on Reconsideration and Memorandum
Opinion and Order, 12 FCC Red 16606, 16619-20. para. 44 (Access Charge Reform Second Order) (citing
Competitive Telecomms. Ass'n v. FCC, 87 F.3d 522, 529 (D.C. Cir. 1996». In this order, we adopt an incremental
cost methodology for setting termination rates. We find that the proper application ofthat methodology produces
rates that are '~ust and reasonable" under section 201. As discussed below, we find it appropriate to adopt a
transition before carriers begin charging rates set pursuant to our incremental cost methodology.

'" 47 U.S.C. § 201(b) ("The Commission may prescribe such rules and regulations as may be'necessary in the
,public interest to carry out the provisions ofthis Act.").
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Act."'''' The Commission's rulemakinr, authority is not iimited to interstate mallers; it extends to all
provisions ofthe'Communications Act. 54

217. In addition, we find that the section 25I(b)(5) and 252(d)(2) framewo~k is broad enough
to facilitate our intercarrler compensation reform. We acknowledge that, in the Local'Competition First
Report and Order, the Commission found that section 251 (b)(5) applies only to 10caljraffic,"l5S and some
commenters continue to press for such an interpretation.''' As other commenters recognize, however, the
Commission, in the ISP Remand Order, reconsidered that judgment and concluded that it was amistake
to read section 25 I (b)(5) as limited to local traffic, given that "local" is not a term used in section
251(b)(5).''' We recognize, as the Supreme Court noted in AT&T Corp. v. Iowa Utilities Board, that "[i]t
would be a gross understatement to say that the 1996 Act is not a model ofclarity."ssa Nevertheless, we
find ,that the better view is that section 251 (b)(5) is not limited to local traffic.

218. We begin by looking at the text of the statute. Section 25 I (b)(5) imposes on all LEes the
"duty to est,ablish reciErocal compensation arrangements for the transport and termination of
telecommunications." 59 The Act broadly defines "telecommunications" as "the transmission, between or
among points specified by the user, of information ofthe user's choosing, without change in the form or
content of the information as sent and received."s,. Its scope is not limited geographically ("local,"
"intrastate," or "interstate") or to Rarticular services (''telephone exchange service,"s" telephone toll
service,,,562 or "exchange access" 63). We find that the traffic we elect to bring within this framework fits

", AT&Tv. Iowa Uti/so Bd., 525 U.S. at378.

m AT&Tv. Iowa Utils. Bd., 525 U.S. at 378 n.6 ("[TJhe question in these cases is not whether the Federal
Government has taken the regulation oflocal telecommunications competition away from the States. With regard to
the matters aiTdressed by the 1996 Act, it unquestionably has.").

55S Local Competition First Reporl a,nd Order, II FCC Red at 16012-13, pam. 1033.

'" See, e.g., VerizonNerizon Wireless Oct. 2, 2008 Supp. Comments at 24-32; Leiter from Daniel Mitchell, Vice
President, Legal and Industry, NTCA, to MarleneH. Dortch, Secretary, FCC, CC Docket No. 01-92 at 9 (filed Sept.
30,2008) (NCTA Sept. 30, 2008 Ex Parle Letter); Verizon ICC FNPRMComments'at38-42; NARUC ICC
FNPRMComments at 6-7; Ruml Alliance ICC FNPRMComments at 144-49; Cincinnati Bell ICC FNPRM
Comments at 5-11; Maine PUC and Vermont Pub. Servo Bd. ICC FNI!RMComments at 7; New York State PSC
ICC FNPRMComments at 7; Verizon and BellSouth, Supplemental White Paper on ISP Reciprocal Compensation,
CC Docket No. 96-98, 99-68 at 16-20 (filed July 20, 2004) (VerizonlBellSouth Supp. ISP White Paper); NARUC's
Initial Comments at 7 n.13 (May 23, 2004). BUI see, e.g., ICF ICC FNPRMComments at 39.

m ISP Remand Order, 16 FCC Rcd at 9166-67, para. 35. See also, e.g., Qwest, Legal Authority for tomprehenslve
Intercarrier Compensation Reform at 2-4, aI/ached to Leiter from Melissa Newman, Counsel for Qwest, to Marlene
H. Dortch, Secretary;FCC, CC DocketNos. 01-92, 06-45, 99-68, WC Docket Nos. 04-36, 05-337, 05,,195, 06·122
(filed Oct. 7, 2008); Letter from Kathleen O'Brien,Harn et al., Counsel for T-Mobile, to Marlene H. Dortch,
Secretary, FCC, CC Docket No. 01-92 at 9-10 (filed Oct. 3, 2008); Level 3 Aug. 18,2008 Ex Parle Letter at 2, 15­
18; AT&T Missoula Phantom Traffic Reply at 35-41; Brieffrom Gary M. Epstein, Counsel for ICF, to Marlene H.
Dortch, Secretary, FCC, CC Docket No. 01-92 at 29-35 (filed Oct. 5, 2004)

551 AT&Tv. Iowa Uti/s. Bd., 525 U.S. at 397.

559 47 U.S.C. § 251(b)(5).

560 47 U.S.C. § 153(43).

5" Id at § 153(47).

562 Id at § 153(48).

563 Id at § 153(16).
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square\~ ','Iithin the ~e~ing of "~e\ellommunications."56~ Had Congress intended to preclude the
CommISSIon from brmgmg certam types oftelecommunications traffic within the section 251 (b)(5)
framework, it could have easily done so by incorporating restrictive terms in section 251 (b)(5). Because
Congress used the term "telecommunications," the broadest ofthe statute's defined terms, we conclude
that section 251(b)(5) is not limited only to the transport and termination ofcertain types of
telecommunications traffic, such as local traffic.

219. In the Local Competition First Report and Order the Commission concluded that section
251(b)(5) applies only to local traffic, but recognized that "[uJltimately •.• the rates that local carriers
impose for the transport and termination of local traffic and for the transport and termination of long
distance traffic should converge."'" In the ISP Remand Order, the Commission reversed course on the
scope ofsection 25 I(b)(5), finding that "the ,phrase 'Iocal,traffic' created unnecessary ambiguities, and we
correct that mistake here.,,"6 The ISP Remand Order noted that "the term 'local,' not being a statutorily
defined category, ... is not a term used in section 25 I (b)(5)."'67 The Commission found that the scope of
section 251 (b)(5) is limited only by section 251(g), which temporarily grandfathered the pre-1996 Act
rules' governing "exchange access, information access, and exchange services for such access" provided
to !XCs and information service providers until "explicitly superseded by regulations prescribed by the
Commission.,,'6' On appeal, the D.C. Circuit left intact the Commission's findings concerning the scope
ofsection 251 (b)(5), although it took issue with other aspects ofthe ISP Remand Order.'6'

220. We agree with the finding in the ISP Remand Order that traffic encompassed by section
25 I (g) is excluded from section 251 (b)(5) except to the extent that the Commission acts to bring that
traffic within its scope. Section 251(g) preserved the pre·1996 Act regulatory regime that applies to
access traffic, including rules governing "receipt ofcompensation,',,70 There would have been no need
for Congress to have preserved these compensation rules againstthe effects of section 251 ifthe scope of
section 251 (b)(5) was not broad enough for the Commission to bring within its scope the traffic covered
by section 251 (g), i.e., access traffic. Because Congress is presumed not to have wasted its breath,
particularly with a provision as lengthy and detailed as section 251(g), we find that section 25 I (g)
confirms that section'251(b)(5) applies to the transport and termination ofall telecommunications traffic
exchanged with LECs, including ISP-bound traffic. And because section 251 (g) "is worded simply as a
transitional device, preserving various LEC duties that antedated the 1996 Act until such time as the
Commission should adopt new rules pursuant to the Act,"571 we clearly have authority under the Act to

. 564 As discussed above, we classify JPIPSTN services as uinformation services." We notc, however, that infonnation
services, by definition, arc provided "via telecommunications," enabling us to bring IPIPSlN traffic within the
section 251(B)(5) framework. 47 U.S.C. § 153(20). Moreover, given that we retain independent authority under
section 201, we find it reasonably ancillmy to that authority to regulate IPIPSlN services in this regard, consistent
with our efforts to ensure uniform treatment ofall traffic on the PSlN for intercarrier compen~alion purposes. Thus,

'IPIPSlN traffic ultimately will be subject to the fmal uniform reciprocal compensation rates established pursuant to
the methodology adopted in this order. We maintain the stalUS quo for this traffic during the transition, however.

'6' Local Competition First Report and Order, II FCC Red at 16012, para. 1033.

'66[SP Remand Order, 16 FCC Red at 9173, para. 46.

5i7 [SP Remand Order, 16 FCC Red at 9167, para. 34.

'6' 47 U.S.C. § 251(g).

'6' See WorldCom, 288 F.3d at 429.
570 47 U.S.C. 251(g).

511 WorldCom, 288 F.3d at 430.
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adopt regulations superseding that regime. We exercise that authority today. S72

221. By placing all traffic under the umbrella ofone compensation scheme, we eliminate
jurisdictional and regulatory distinctions that are not tied to economic or technical differences between
services. As the Commission observed in the Intercarrier Compensation NPRM, regulatory arbitrage
arises from different rates that different types ofproviders must pay for essentially the same functions.'''
Our current classifications require carriers to treat identical uses ofthe network differently, even though
such disparate treatment usually has no economic or technical basis. These artificial distinctions distort
the telecommunications markets at the expense ofhealthy competition. Similar types of traffic should be
subject to similar rules. Similar types of functions should be subject to similar cost recovery'mechanisms.
We achieve that result by moving away from the regime preserved by section 251 (g) and bringing that
traffic within the section 25 I(b)(5) framework.

222. We disagree with commenters who argue that section 25 I(b)(5) only can be,'applied to
traffic exchanged between LECs, and not traffic exchanged between a LEC and another carrier.''' The
Commission rejected that argument in the Local Competition Order, finding that section 251 (b)(5)
applies to traffic exchanged by a LEC and any other telecommunications carrier, and adopted rules
implementing that finding.'" In a specific application ofthat principle, the Commission concluded that
"CMRS providers will not be classified as LECs,""· but nevertheless found that "LECs are obligated,

S72 Verizon notes that although the Commission in the ISP Remand Order deleted the word "local" fr~m its
regulations governing reciprocal compensation, the regulations continued to exclude access services from the scope
ofsection 25r(b)(5). See VerizonlVerizon Wireless Oct. 2, 2008 Supp. Comments at 24-32; 47 C.F.R. §
51.701 (b)(1). At that time, it made sense to retain the access exemption because the Commission had not issued
rules supersediog the access regime preserved by section 251(g). We supersede the grandfathered access regime in
this order, at least in part.

'" Intercarrier Compensation NPRM, 16 FCC Red at9616, para. 12.

5,. See, e.g., VerizonlVerizon Wireless Oct. 2, 2008 Supp. Comments ("The best interpretation of § 2SI(b)(5)- read
in light ofthe texl, structure, and history ofthe 1996 Act - is that the reciprocal compensation obligation applies
only to intraexchange, (or 'local') voice caUs that originate on the network ofone LEC (or wireless provider) and

,terminate on the network ofanotherLEC (or wireless provider) operating in the same exchange (or, in the case of
wireless providers, the same MTA."); Verizon and BeUSouth, Internet-Bound Traffic is Not Compensable Under
Sections 25 I(b)(5) and 252(d)(2) at 26 (VerizonlBeUSouth ISP White Paper) ("By its nature, 'reciprocal
compensation' must ... apply to 'telecommunicatioos' exchanged between LECs (or carriers, like CMRS providers,
that the Commission is authorized to treat as LECs), not to traffic that is exchaoged between LECs and non-LECs."),
aI/ached to Letter from Ann D. Berkowitz, Associate Director, Federal Regulatory Advocacy, Verizon, to Marleoe
H. Dortch, Secretary, FCC, CC Docket Nos. 99-68, 96-98 (filed May 17,2004).

575 See Local Competition First Report and Order, II FCC Red at 16013-16, paras. 1034-41. See also 47 C.F.R.
51.703(a) ("Each LEC shaUestablish reciprocal compensation arrangements for transport and termination of
telecommunications traffic with any requesting telecOmmunications carrier."); ISP Remand Order, 16,FCC Red at
9193-94, para. 89 n.\77 ("Sectio!\251(b)(5) applies to telecommunications traffic between a LEC and a
teJecommunications carrier •.••").

576 Local Competilion First Report and Order, II FCC Red at 15996, para. 1005. In this regard; we note that, absent
a determioation that CMRS providers are LECs,IXC-CMRS traffic would not be encompassed by seCtion 251(b)(5),
since neither are LECs. Nevertheless, it is our intention that, at the end ofthe transition, CMRS ,providers be
entitled to reciprocal compensation for all the traffic they terminate. As the Commission has observed, "[t]here are
three ways in which a carrier seeking to impose charges on another carrier can establish a duty to pay such charges:
pursuant to (I) Commission rule; (2) tariff; or (3) contract." Petitions ofSprint PCS andAT&:TCorp. For
Declaratory Ruling Regarding CMRS Access Charges, Declaratory Ruling, 17 FCC Red 13192, 13196, para. 8
(2002).
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pursuant to section 251(b)(5) (and the corresponding pricing standards ofsection 252(d)(2», to enter into
reciprocal compensation agreements with all CMRS providers."S?? No one challenged that finding on
appeal, and it has been settled law for the past 12 years. We see no reason to revisit that conclusion now.
Although section 251(b)(5) indisputably imposes the duty to establish reciprocal compensation
arrangements on LECs alone, Congress did not limit the class ofpotential beneficiaries of that obligation
to LECs.'"

223. We also disagree with commenters who argue that section 252(d)(2)(A)(i) limits the
scope ofsection 251(b)(5).579 Section 252(d)(2)(A)(i) provides that a state commission "shall not
consider the terms and conditions for reciprocal compensation to be just and reasonable" unless "such
terms and conditions provide for the mutual and reciprocal recovery by each carrier ofcosts associated
with the transport and termination on each carrier's network facilities ofcalls that originate on the
network facilities of the other carrier."m Verizon and others argue that this provision necessarily
excludes interexchange traffic from the scope ofsection 251(b)(5) because at the time 'the 1996 Act was
passed, calls neither originated nor terminated on an IXC's network.511 We reject this reasoning because
it erroneously assumes that Congress intended the pricing standards in section 252(d)(2) to limit the
,otherwise broad scope ofsection 251 (b)(5). We do not believe that Congress intended the tail to wag the
dog.

224. Section 251(b)(5) defines the scope oftraffic that is subject to reciprocal compensation.
, Section 252(d)(2)(A)(i), in tum, deals with the mechanics ofwho owes what to whom, it does not define
the scope of traffic to which section 251 (b)(5) applies. Section 252(d)(2)(A)(i) provides that, at a
minimum, a reciprocal compensation arrangement must provide for the recovery by each carrier ofcosts
associated with the transport and termination on each carrier's network ofcalls that originate on the
network ofthe other carrier.m Section 252(d)(2)(A)(i) does not address what happens when carriers
exchange traffic that originates or terminates on a third carrier's network. This does not mean, as Verizon
suggests, that section 251(b)(5) must be read as limited to traffic involving only two carriers. Rather, it
means that there is a gap in the pricing rules in section 252(d)(2), and the Commission has authority under

, section 201(b) to adopt rules to fill that gap.

. 225. We reject Verizon's argument that a telecommunications carrier that delivers traffic to an
ISP is not eligible for reciprocal compensation because the carrier does not "terminate"
lelecommunications traffic at the: ISP.m In the Local Competition Order, the Commission defined

on Local Compelition First Report and Order, II FCC Red at 15997, para. 1008.

571 IfCongress had intended to limit,the class ofpotential beneficiaries ofLECs' duty to estaq,lish reciprocal
obligation arrangements, it would have said so explicitly. See 47 U.S.C. § 251(b)(3) (describing the "duty to
provide dialing parity to competing providers oftelephone exchange service and telephone toll service").

'" See" e.g., VerizonIBellSouth ISP White Paper at 41-43; New York State PSC ICC FNPRM: Comments at 8-9;
TOS ICC FNPRMComments at 19 n.27; Qwest ICC FNPRMComments a139; NASUCA ICC FNPRMReply at
17-18. '
510 47 U.S.C. § 252(d)(2)(A)(i).

511 See, e.g., Maine PUC IlDd Vennont Pub. Servo Bd. ICC FNPRMComments at 7-8; New York State PSC ICC'
FNPRM Comments at 7-10; VerizonIBellSouth Supp. ISP White Paper at 16-20; NARUC ICC FNPRM Comments
al7 n.l3.

'" 47 U.S.C. § 252(d)(2)(A)(i).

'" See. e.g., VerizonlVerizon Wireless Oct. 2, 2008 Supp. Comments aI33-34; VerizonlBellSouth ISP White Paper
aI31-32.
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''tennination'' as ''the switching oftraffic that is subject to section 251(b)(5) at the tenninating carrier's
end office switch •.. and delivery of that traffic to the called party's premises."'" As the D.C. Circuit
suggested in the Bell Atlantic decision, "Calls to ISPs appear to fit this definition: the traffic is switched
-by the LEC whose customer is the ISP and then delivered to the ISP, which is clearly the 'called
party....," We agree."o Consequently, ISP-bound traffic is subject to our new intercarrier compensation
framework.'8'

226. We reject opponents' other arguments that the context and history of the 1996 Act
compel a finding that section 251(b)(5) could not be applied to access traffic. Verizon argues, for
example, that section 251(g) demonstrates that Congress did not intend to displace the existing access
pricing regime.'" This argument ignores that Congress preserved the access regime only "until such
restrictions and obligations are explicitly superseded by regulations prescribed by the Commission...'8'
As noted above, we find that section 251(g) actually supports a finding that section 25 I(b)(5) is broad
enough to cover access traffic. Verizon also argues that the reference to reciprocal compensation in the
competitive checklist in section 271,'90 which was designed to ensure that local markets are open to
competition, somehow shows that Congress intended to limit the scope ofsection 251(b)(5) to 'local
traffic.'91 We do not see how this argument sheds any light on the scope ofsection 251(b)(5). Congress
no doubt included the reference to reciprocal compensation in section 271 because section 25 I(b)(5)
applies to local traffic, a point that no one disputes. That does not suggest, however, that section
251(b)(5) applies only to local traffic.

227. We need not respond to every other variation of the argument that the history and
structure ofthe Act somehow demonstrate that section 251(b)(5) does not apply to access traffic. At best,
these arguments show that one plausible interpretation ofthe statute is that section 251 (b)(5) applies only
to local traffic, a view that the Commission embraced in the Local Competition First Report and Order.

,,. Local Competition First Report and Order, 11 FCC Rcd at 16015, para. 1040. See also 47 C.F.R. § 51.701(d).

'IS 206 F.3d at 6.

'16 Because ISP-bound traffic did not fall withjn the section 2SI(g) carve out from section 251(b)(S) as "there had
been no pre-Act obligation relating to intercarrier compensation for ISP·bound traffic," WorldCom, 288 F.3d at 433,
ISP-bound traffic is, and always has been, subject to section 25 1(b)(S), although<:learly interstate in nature and
subject to our section 201 authority.

," We reject Verizon's argument against the application ofsection is I(b)(5) to ISP-bound traffic because this
, traffic is one-way traffic and as such is not reciprocal. See VerizonlVerizon Wireless Oct. 2, 2008 Stipp. Comments

at 26; VerizonlBellSouth ISP White Paper at 41-43. As Level 3 points oul, these arguments have been rejected by
the Commission and the U.S. Court ofAppeals for the Ninth Circuit. See Level 3 Aug. 18,2008 Ex Parte Leller at
18; Pacific Bell v. Cook Telecom, Inc., 197 F.3d 1236, 1242-44 (9th Cir. 1999) (reciprocal compensation applies to
paging traffic); TSR Wireless, LLC v. US. West Commc'ns, Inc., IS FCC Rcd 11166, 11178, para. 21 (2000) (the
Commission's reciprocal compensation rules draw "no distinction between one-way and two-way carriers").
Because our conclusion in this order concerning the scope ofsection 25 I(b)(5) is no longer tied to whether this
traffic is local or long distance, we need not address arguments made by the parties as to whether ISP-bound traffic
constitutes "telephone exchange service" under the Act. See, e.g., Leller from John T. Nakahata, Counsel for Level
3 Communications, LLC, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 99-68, 96-98, Attach. at I (filed
Sept. 24, 2004). We note, however, that we retain ourinterim ISP-bound traffic rules. See supra paras. 198-205.

'" See Verizon ICC FNPRMComments at 41.

51' 47 U.S.C. § 2SI(g).

'90 See 47 U.S.C. § 271(c)(2)(B)(xiii).

,.1 See VerizonlVerizon Wireless Oct. 2, 2008 Supp. Comments at 26; VerizonIBellSouth ISP White Paper at 9.
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These arguments do not persuade us, however, that this,is the only plausible reading of the statute.
Moreover, many of the same arguments based on the history and context ofthe adoption ofsection 251 to
limit its scope to local traffic were rejected by the D.C. Circuit in the context ofsection 25 I(c).'" We
find that the betterreading ofthe Act as a whole, in particular the broad language of section 251(b)(5) and
the grandfather clause in section 25 I(g), supports our view that the transport and termination of all
telecommunications exchanged with LECs is subject to the reciprocal compensation regime in sections
25 I(b)(5) and 252(d)(2),

228. The approach we adopt here provides a sound basis for comprehensive reform, and we
thus decline to adopt alternative proposals. On one hand, we note that some commenters advocate that
,the Commission adopt an intercarrier compensation rate or cap onO.0007 per minute ofuse for all
traffic.593 To implement this reform proposal, parties have suggested that it would likely be necessary for
the Commission to preempt state'regulation of intrastate access charges.'" We believe that such a
significant step is not currently warranted, and elect instead to allow states to continue setting rates for
intrastate traffic, as well as permitting them to set rates for traffic subject to federal jurisdiction, pursuant
to our methodology. We fully expect the new pricing methodology to achieve the goals ofour continuing
intercarrier compensation reform. On the other hand, some parties contend that the Commission should
'leave matters of intrastate intercarrier compensation reform entirely to the states.595 These proposals
evidence a pre-1996 Act worldview, however. Given the tools that the' 1996 Act put at our disposal, we
,find it possible to move forward with truly comprehensive intercamer compensation reform under an
approach which still provides fo~ a state role.

229. We note that, in the Local Competition First Report and Order, the Commission
observed that section 25 I(b)(5) does not address charges payable to a carrier that originates traffic and

"2 United States Telecom Ass'n v. FCC, 359 F.3d 554, 592 (D.C. Cir. 2004) (USTA II) ("Even under the deferential
Chevron standard ofreview, an agency cannot, absent strong structural or contextual evidence, exclude from
coverage certain items that clearly fall within the plain meaning ofa statutory tenn. The argument that long distance
services are not 'telecommunications services' has no support,"). In USTA I/, the D.C. Circuit was addressing
whether the tenn "telecommunications services" was limited to local telecommunications services under section

, 25 I(c), while here we consider the analogous question ofwhether "telecommunications" is limited to local
'telecommunications under section 2S I(b).

'" See, e.g., Letter from Grace E. Koh, Policy Counsel, Cox Enterprises, to Marlene H. Dortch, Secretary, FCC, CC
Docket No, 01-92, Attach. A at 1 (filed Oct. 6, 2008); Letter from Teresa D. Bauer and Richard R. Cameron,
Counsel for Global Crossing North America, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-92 at I

, (filed Sept. 1812008); Letter from S~sanne A. Guyer, Senior Vice President ofFederal Regulatory Affairs, Verizon,
to Kevin Martin et ai" Commissioners, FCC, CC Docket. 01-92 at 4 (filed Sept. 12,2008) (Verizon Sept. 12,2008
'Ex Parte Letter). But see, e.g., Letter from .Richard A. Askoff, Executive Director-Regulatory, NECA, to Marlene
H. Dortch, Secretary, FCC, CC Docket No. 01-92 at 3 (filed Oct. 7, 2008) ("Prescription ofa nationwide unifonn
default rate of$0.0007 is unnecessary to solve the rate arbitrage problems identified by Verizon. It would also
represent bad 'policy."); Letter from Lawrence Zawalick, Senior Vice President, Rural Telephone Finance
Cooperative, to Kevin Martin et aI., Commissioners, FCC, CC Docket 01-92 at I (filed Sept. 30, 2008) ("The Rural
Telephone Finance Cooperative (RTFC) strongly opposes [the $0.0007] proposal.").

'" See, e,g., Letter from Donna Epp~, Vice President, Federal Regulatory, Verizon, to Marlene H. Dortch, Secretary,
FCC, WC Docket Nos. 04-36, 06·122, CC Docket No. 01-92, Attach, at 14-25 (filed Sept: 19, 2008) (Verizon Sept.
19,2008 Ex Parte Letter).

'" In some cases, parties propose that the Commission make available universal service support as an "enticemenf'
for states to refonn intrastate rates, 'but ultimately the decisions would beteft to the individual states. See Letter
from Tom KarsHs, Counsel for Rural Alliance, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-92,
Attach. at 7 (filed Sept. 26, 2008).
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concluded, therefore, that such charges were prohibited' under that provision ofthe Act.'96 Because we
elect to have the states set rates under section 25 I(b)(5), pursuant to our methodology, we find that
retention oforiginating charges.would he inconsistent with that statutory scheme and our new regulatory
approach. Accordingly, we find that originating charges for all telecommunications traffic subject to our
comprehensive intercarrier compensation framework must be eliminated at the conclusion ofthe
transition to the new regime. We recognize, however, that changes to originating access charge rates may
raise issues distinct from terminating charges. Moreover, several parties urge the Com'mission to delay
any changes to originating' charges.'" For these reasons, we ask parties to comment on the ~ppropriate
transition for eliminating originating access charges in the accompanying Further Notice.'91 Although we
ask parties to comment on the appropriate transition for eliminating originating access charges, we clari!),
that, under the transitional mechanism we adopt today, carriers are not permitted to increase any of their
current rates, including their originating access rates.'99 Thus, both interstate and intrastate originating ,
switched access rates will remain capped at current ,levels until further action by the Commission
addressing the apgropriate transition for this traffic. This approach is consistent with our transition of
terminating rates 0 and with our goal ofeliminating originating access charges at the conclusion of the
transition to the new regime.

b. Legal Authority for the Transition

230. Although we comprehensively reform intercarrier compensation, we do not flash cut to
our new regime, but provide for a measured It"ansition.601 The goal ofthis transition is to avoid overly
rapid rate changes for consumers while providing carriers with sufficient means to preserve their financial

'" See Local Competilion First Report and Order, 11 FCC Red at 16016, para. 1042, See also 47 C.F.R.
§ 51.703(b) (stlting that a "LEC may not assess charges on any other telecommunications carrier for
telecommunications traffic that originates on the LEC's network").

'" See, e.g., Verizon Sept. 12,2008 Ex Parte Letter at 5 (';'king the Commission to defer reform oforiginating
access); Letter from Gmce E. Kohl, Policy Counsel, Cox, to Marlene H. Dortch, Secrelary, FCC, WC Docket Nos.
06-122,05-337, CC Docket Nos. 96-45, 01-92, 99-68, 96-262 at2 (filed Oct. 6, 2008) (supporting proposals to
delay reform oforiginating access) (Cox Oct. 6, 2008 Ex Parte Letter); Letter from Brian Benison, Director­
Fedeml Regulatory, AT&T, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 99-68, 96-45, WC
Docket Nos. 05-337, 07-135, Attach. at 3 (filed Oct. 7,2008) (describing model with "No Change to Current
Structure and Rates" for originating access); Letter from Kathleen O'Brien Ham, Fedeml Regulatory Affairs, T­
Mobile, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01·92 at 5 (filed Ocl. 3, 2008); cf Letter from Mary
C. Albert, Assistant Geneml Counsel, to Marlene H. Dortch, Secretary, FCC, CC Docket No: 01-92, WC Docket
Nos. 04-36, 05-337, Attach. at 1 (filed Oct. 2, 2008) (urging the Commission to delay any changes to intercarrier
compensation). But see Letter from Anna M. Gomez, Vice President, Government Affairs, COMPTEL, to Marlene
H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 96-45, WC Docket No. 04-36 at 7 (filed Ocl. I, 2008) (urging
the Commission to reform originating access immediately) (Sprint Oct. 1,2008 Ex Parte Letter).

'" See infra para 346.

599 This prohibition on increasing access mtes also applies to the Primary Interexchange Carrier ~harge in section
69.153 ofthe Commission's rules, the per-minute Carrier Common Line charge in section 69.154 ofthe
Commission's rules, and the per.minute Residual Interconnection Charge in section 69.155 ofthe Commission's
rules. 47 C.F.R. §§ 69.153, 69.154, 69.155.

6DO See supra pams.' 194-95 (prohibiting carriers from increasing their current rates, even ifthe interim, uniform
reciprocal compensation rate is higher than one or more orits current rates).

601 See supra section V.B.2.
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integrity as we move to the new intercarrier compensation regime.'·2 For many ofthe same reasons that
we have authority to adopt comprehensive reform, we find that the Commission has clear authority to
establish such a transitional structure to serve as a glide path to the new methodology we have developed
in this order.

231. We find it reasonable to adopt a transition plan under these circumstances. As the D.C.
Circuit has recognized, avoiding "market disruption pending broader reforms is, ofcourse, a standard and
accepted justification for a temporary rule,"'·' and here temporary rules setting forth a glide path are
needed to mitigate potentially adverse rate or revenue effects that may be caused by our comprehensive
intercarrier compensation reform, including the elimination of implicit universal service subsidies in those
rates. Therefore, the Commission's eKercise of its authority to create a transition plan is especially
appropriate here, where the Commission is acting to reconcile the Act's "implicit tension between ...
'moving toward cost·based rates and protecting universal service."'·' Not surprisingly, most commenters
have affirmatively recognized th,e need for a transitional regime.6•s Indeed, every major plan submitted to
us in this proceeding, whether the Missoula flan,'·6 the lCF plan,'·7 Verizon's plan,'~' AT&T's plan,'·' or
the plan from CBICC,61. ARIC,~" NARUC, 12 or NASUCA,613 has called for the Commission to establish

602 This approach is consistent with Commission precedent set forth in Part V.A, which started refonning intercaITier
compensation in the 1980s. There the Commission found that a "transitional plan is necessary" in part because
"[ijmmediate recovery ofhigh fiKed costs through flat end-user charges might cause a significant number of local
eKchange service subscribers to cancel local eKchange service despite the eKistence ofa Uoiversal Service Fund"
and "[sjuch a result would not be consistent with the goals ofthe Communications Act." /983 Access Charge
Order, 93 FCC 2d at 243, para. 4. As a result, the Commission initially limited the flat rate charge imposed on end
users, also known as the subscriber line charge or SLC, to $1.00 (subsequent orders raised the cap on the subscriber
'line charge for residential users to $6.50).

'Ol Competitive Telecomms. Ass'n v.. FCC, 309 F.3d 8,14 (D.C. Cir. 2002).

'04 Sou/lnves/ern Bell Tel. Co. v. FCC, 153 F.3d 523, 538 (8th Cir. 1998).

'os See, e.g., BellSouth ICC FNPRM Comments at 17 ("In order to avoid the market disruption and dislocation that
would be associated with instantaneous implementation ofa unified plan, BellSouth proposes a two-phase transition
plan,"); CCG ICC FNPRMComments at2 C'Any plan that reduces access rates should be phased-in over as long a
period as possible, at least for rural carriers, so these companies have time to prepare for and adjust to the economic
impact."); Cincinnati Bell ICC FNPRMComments at 12 ("The Commission must allow carriers the opportunity to
earn this lost access revenue in the transition to a new compensation regime in order to make 'any regime change
revenue neulralto the affected carriers."); CCAP ICC FNPRMComments at 23 ("The CCAP believes that any
refonn ofthe existing intercmier compensation regimes should take place over a three-to-five·year period ....").

:!"" Missoula Plan, Executive Summary at3 ("Recognizing the vast differences among carriers, the Plan creates three
different transition schedules fof'intercarrier compensltion rates.").

007 Letter from Gary M. Epstein and Richard R. Cameron, Counsel for ICF, to Marlene H. Dortch, Secretary, FCC,
CC Docket 01-92, Attach. 2 at 3 (til,ed Aug. 16,2004).

001 Verizon Sept. 12,2008 Ex Parle Letter at 9--10.

~ Letter from Henry Hultquist, Federal Regulatory Vice-President, AT&T, to Marlene H. Dortch, Secretary, FCC,
CC Docket 01-92, Attach 1 at 4 (filed July 17,2008).

61. Letter from Richard M. Rindler, Counsel for CBICC, to Marlene H. Dortch, Secretary, FCC, CC Docket 01-92,
Attach. 1 at 2.

61' ARIC ICC FNPRMComments, Attach. 1 at 33.

,612 NARUC ICC FNPRMCommen~, Attach. C at 6.
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an orderly transition period. We take heed ofthese commenters and ofour statutoI)' responsibilities to
ensure a smooth transition to the new regime by setting forth a multi·stage transition plan as part of our
comprehensive ,reform of intercarrier compensation.

232. Moreover, we have several independent sources of legal authority to adopt the transition
plan established in this order. For one, section 251 explicitly contemplates our authority to adopt a
transitional scheme with regard to access charges. We agree with the United States Court ofAppeals for
the District ofColumbia Circuit that section 251(g) created a ''transitional enforcement mechanism,,614

.preserving the access charge regimes that pre·dated the 1996 Act "until ... explicitly'superseded by
regulations prescribed by the Commission.'~61S Thus, section 251 (g), by its terms, anticipates that'the
Commission may take action to end the regimes grandfathered by section 251(g), and inherent within the
power to supersede the grandfathered access regime is the lesser power to prescribe regulations that
determine how to transition to a cost-based pricing mechanism-a power that we have twice employed in
the past to reduce access charges without explicitly superseding that regime.616. .

233. In addition, as the Supreme Court has further held, the Commission has authority to
prescribe the requisite pricing methodology that the States will apply in setting rates under section
252(d)(2).617 Consistent with our authority, the Commission here is providing for a transitional regime in
the public interest to smooth the transition to the new pricing standard adopted by this order. The goal of
this transition is to allow gradual changes to consumer rates while providing carriers with sufficient
means to preserve their financial integrity as we move to the new intercarrier compensation regime.

234. Significantly, as discussed in greater detail above, although we elect to rely on the
sections 251 (b)(5,) and 252(d)(2) framework for reform, that does not affect the Commission's jurisdiction

lcontinued from previous page) ------------
IJ Letter from Philip F. McClelland, Senior Assistant Consumer Advocate, NASUCA, to Marlene H. Dortch,

Secretary, FCC, CC Docket 01-92, Attach. 1 at 1 (filed Dec. 14,2004).

,614 WorldCom, 288 F.3d at 433.

• Il 47 U.S.C. § 25I(g) (emphasis added). At the least, section 25I(g) preserved the interstate access regime the
Commission had prescribed for all ,carriers (see id. (preserving "obligations (including receipt ofcompensation) ...
under any .•• regulation, order, or policy of the Commission ...."» and the intrastate access regime the Bell
Operating Companies had agreed to in the Modified Final Judgment. See United States v. AT&T, 552 F. Supp. at
169. Recognizing, however, that it would be "'incongruous to conclude that Congress was concerned about the
effects of potential disruption to the interstate access charge system, but had no such concerns about the effects on
analogous inlQlstate ",echanisms,'" the Commission has consistently interpreted section 251 (g) to pre,serve the
intrastate access regime pre-dating the Act for all carriers. ISP Remand Order, 16 FCC Red at9I68 n.66 (quoting
Local Competition First Report and Order, 11 FCC Red at 15869, para. 732); see also Competitive Telecomms.
Ass'n v. FCC, 117 F.3d 1068, 1072 (8th Cir. 1997) ("[I]t is clear from the Act that Congress did not intend all access
charges to move to cost-based pricing, at least not immediately. The Act plainly preserves certain rate regimes
already in place.").

'" See MAG ()rder, 16 FCC Red 19613 (reducing interstate access charges forrate-of-return carriers); CALLS
Order, 15 FCC Red 12962 (reducing interstate access charges for price-cap carriers), ajJ'd in relevant port by Texas
'Office ofPub. Util. Counsel v. FCC, 265 F.3d at 324 (reasoning that because the Commission h~d not yet
superseded the pre-Act interstate access regime, it retained authority under section 20I(b) to set just and reasonable
rates for interstate access); see also WorldCom, 288 F.3d at 433 ("We will assume without deciding that under
§ 25I(g) the Commission might modify LECs' pre-Act 'restrictions' or 'obligations,' pending full implementation
of relevant sections of the Act. The Fifth Circuit appeared to make that assumption ....").

617 AT&Tv. Iowa Uti/s. Bd., 525 U.S. at 384; see also id. at 378 ("The FCC has rulemaking authority to cany out the
'provisions ofthis Act,' which include §§ 251 and 252, added by the Telecommunications Act ofl996.")
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over traffic or services otherwise subject to federal authoritY. 'II With respect to interstate services, the
Act has long provided us with the authority to establish just and reasonable "charges, practices,
classifications, and regulations.,,"9 The Commission also has authority over the rates ofCMRS providers
pursuant to section 332 of the Act.620 The Commission thus retains full authority to adopt transition plans
for traffic and services subject to federal jurisdiction, even when it is within the secti,ons 251 (b)(5) and
252(d)(2) framework. Because we re-affirm our findings concerning the interstate nature ofISP-bound
traffic, it follows that such traffic falls under the Commission's section 201 authority preserved by the
Act.'2! This conclusion is reinforced by section 251(i) of the Act. As the Commission explained in the
ISP Remand Order, section 251(i) "expressly affirms the Commission's role in an evolving
telecommunications marketplace, in which Congress anticipates that the Commission will continue to
develop approEriate pricing and compensation mechanisms for traffic that falls within the purview of
section 201.'" 2 It concluded that section 251(i), together with section 201, equips the Commission with
ihe tools necessary to keep pace with regulatory developments and new technologies:623 When read
together, these statutory sections preserve the Commission's authority to address new jssues that fall
within its section 201 authority over interstate traffic, including compensation for the exchange of ISP­
bound traffic. Consequently, in the ISP Remand Order, the Commission properly exercised its authority
under section 20 I(b) to issue int~rim pricing rules governing the payment ofcompensation between
carriers for ISP-bound traffic.624

,

611 See supra section V.B.3.

•" 47 U.S.C. § 201(b).

"°47 U.S.C. § 332.

'" We have consistently found that ISP-bound traffic is jurisdictionally interstate. ISP-bound traffic melds a
;lmditional circuit-switched local telephone call overthe PSlN to packet switched IP-based Internet communication
to Web sites. Declaratory Ruling, 14 FCC Rcd at 3702, para. 18; ISP Remand Order, 16 FCC Rcd at 9175, para.
52. This conclusion has not been questioned by the D.C. Circuit. See WorldCom, 288 F.3d at 431; Bell Atlantic v.
'FCC, 206 F.3d at 5 ("There is no disputethatthe Commission has historically been justified in relying on this
'method when determining whether a particular communication is jurisdictionally interstate"). In other contexts, the
,Commission has likewise found that services that offer access to the Internet are jurisdictionally interstate services.
In 1998, for example, the Commission found that ADSL service is jurisdictionally interstate. See GTE Tel.
Operating Cos., CCDocketNo. 98-79, Memorandum Opinion and Order, 13 FCC Rcd 22466, 22481, para. 28
(1998) ("finding that GTE's ADSL service is subject-to federaljurisdiction" and is nan interstate service"). More
recently, the Commission has confirmed this ruling for a variety of broadband Internet access services. See Inquiry
Concerning High-SpeedAccess to the Internet Over Cable andOther Facilities, GN Docket No. 00-185, CS Docket
No. 02-52, Declaratory Ruling and Notice ofProposed Rulemaking, 17 FCC Rcd 4798, 4832, para. 59 (2002)
(finding that, non an end-ta-end analysis," IIcable modem service is an interstate information service"); Wireline
BroadbandInternet Access Order, 20 FCC Red at 14914, para. 1I0, aff'd by Nat 'I Cable & Telecomms_ Ass 'n v.
BrandX Internet Servs. (BrandX), 545 U.S. 967 (2005); Appropriate Regulatory Treatmentfor BroadbandAccess
to the Internet Over Wireless Networks, WT 07-53, Declaratory Ruling, 22 FCC Rcd 5901, 5911, para. 28 (2007):
United Power Line Council's Petitionfor Declaratory Ruling Regarding the Classification ofBroadband over
Power Line Internet Access Service as an Information Service, WC 06-10, Memorandum Opinion and Order, 21
FCC Rcd 13281, 13288, para. II (2006). In the Vonage Order, the Commission likewise found that VolP services
are jurisdictionally interstate, employing the same end-to-end analysis reflected in those other orders. Vonage
Order, 19 FCC Rcd at 22413-14, p'lfllS. 17-18.

622 ISP Remand Order, 16 FCC Rcd at 9174, para. 50.

'" See ISP Remand Order, at 9175, para. 51.

'N We thus respond to the D.C. Circuit's remarid order in WorldCom, 288 F.3d at 434"and the court's writ of
mandamus in Core Communications, 531 F.3d at 861-62, which directed the Commission to explain its legal

(continued....)
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235. This result is consistent with the D.C. Circuit's opinion in Bell Atlantic, which concluded
that the jurisdictional nature oftraffic is not dispositive ofwhether reciprocal compensation is owed under
section 251 (b)(5).62S It is also consistent with the court's WorldCom decision, in which the court rejected
the Commission's view that section 25 I(g) excluded ISP-bound traffic from the scope of section
251 (b)(5), but made no other findings.626 Finally, this result does not run afoul ofthe Eighth Circuit's
decision on remand from the Supreme Court in the Iowa Utilities Board litigation, which held that "the
FCC does not have the authority to set the actual prices for the state commissions to use" under section
251 (b)(5).627 At the time ofthat decision, under the Local Competition First Report and Order, section
251 (b)(5) applied only to local traffic. Thus, the Eighth Circuit merely held that the Commission could
not set reciprocal compensation rates for local traffic. The court did not address the Commission's
authority to set reciprocal compensation rates for interstate traffic.621 In sum, the Commission plainly has
authority to establish pricing rules for interstate traffic, including ISP-bound traffic, under section 201(b),
and that authority was preserved by section 251(i).

4. Additional Costs Standard

236. We now tum to reconsideration ofour "additional costs" standard for i~plementing
section 252(d)(2). Before describing our new standard, we briefly review the relevant statutory language
and the Commission's implementation ofthe "additional costs" standard in the Local Competition First
Report and Order. We then explain the importance of incremental cost in regulated pricing. Next we
examine the incremental cost ofcall termination on modem networks. Finally we describe in detail the
"additional costs" standard we adopt in this order.

a. Background

237. Section 252(d)(2)(A) sets forth the standard that state commissions, in arbitrating
interconnection disputes, should apply in setting:the "charges for transport and termination of traffic."
That section states that "[flor the purposes of compliance ... with section 251 (b)(5), a State commission
shall not consider the terms and conditions for reciprocal compensation to be just and reasonable unless
(i) such terms and conditions provide for the mutual and reciprocal recovery by each carrier ofcosts
associated with the transport and termination on each carrier's network facilities of calls that originate on
the network facilities ofthe other carrier; and (ii) such terms and conditions determine such costs lin the
basis ofa reasonable approximation of the additional costs ofterminating such calls.,,62. Section
252(d)(2)(B) provides that the preceding standard "shall not be construed (i) to preclude arrangements
that afford the mutual recovery ofcosts through offsetting ofreciprocal obligations, including
arrangements that waive mutual recover (such as bill and keep arrangements); or (ii) to authorize the
Commission or any State conimissi~n to engage in any rate regulation proceedings to establish with

. (continued from previous page) ----.:..-------
authority to issue the interim pricing mles for ISP-bound traffic adopted in the ISP Remand Order. Specifically, we
find, for the reasons set forth above and in Part V.B.3, that the Commission had the authority to adopfthe interim

. pricing regime pursuant to o~r broad authority under section 201(b) to issue mles governing interstate traffic.

'25 See BellAtlantic, 206 F.3d at 5.

62' See WorldCom, 288 F.3d at 434.

627 Iowa Uti/s. Bd y. FCC, 219 F.3d 744, 757 (8lh Cir. 2000) (Iowa Utils. 1/), rev 'd in part sub nom. Verizon v. FCC,
535 U.S. 467.

'2' Indeed, as discussed above, the court expressly confirmed the Commission'S independent authority to set rotes
for CMRS traffic pursuant to section 332 and declined to vacate the Commission's pricing mles as they applied in
the context ofCMRS service. See supra para. 214; Iowa Uti/s. I, 120 F.3d at 800 n.21.

62·47 U.S.C. § 252(d)(2)(A).
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particularity the additional costs oftransporting or terminating calls, or to require carriers to maintain
records with respect to the additional costs of such calls.,,'30 .

238. In the Local Competition First Report and Order, the Commission adopted implementing
rules interpreting section 252's pricing standards for interconnection and UNEs (section 252(d)(I)), and
for reciprocal compensation (section 252(d)(2». In setting the pricing methodology for interconnection
and UNEs, the Commission directed the states to employ a forward-looking, long-run average
incremental cost methodology, known as TELRlC." The TELRIC methodology assumes that the
relevant increment of output is all current and reasonably projected future demand, (i.e., it is designed to
calculate the total cost ofbuilding a new, efficient network).'" The Commission found that TELRIC
'rates should also include a reasonable allocation offorward-looking common costs, including overhead '
costs. Thus, TELRIC calculates the long-run average incremental cost ofa network elemeilt. In setting
,the pricing methodology for reciprocal compensation, the Commission concluded th~t the statutory
pricing standards for interconnection and UNEs (section 252(d)(I», and for transport and termination of
traffic (section 252(d)(2», were "sufficiently similar" to permit the use ofthe same TELRIC methodology
for establishing rates under both statutory provisions.'" ,

239. Market developments since the adoption of the Local Competition First Report and
Order demonstrate that application ofthe TELRIC methodology to reciprocal compensation has led to
"excessively high reciprocal compensation rates.,,634 More specifically, following the Commission's
'order, certain carriers began designing business plans to take advantage ofabove-cost reciprocal
compensation payments by becoming a net recipient of local traffic. The most prevalent example of
regulatory arbitrage for reciprocal compensation is ISP-bound traffic where the Commission found
evidence that "CLECs appear to have targeted customers that primarily or solely receive traffic,
particularly ISPs, in order to beoome net reoipients" of reciprocal compensation payments.63S As a result,
the Commission has found that reciprocal compensation rates "do not simply compensate the terminating

"°47 U.S.C. § 252(d)(2)(B).

631 Local Competition First Report and Order, II FCC Red at 15515, 15844-96, poras. 29, 67,2-732.

i32 Local Competition First Report and Order, II FCC Red at 15850-57, paras. 690-703, see also 47 C.F.R.
'§ 51.505.

'~' Local Competition First Report and Order, 11 FCC Red ot 16023, para. 1054. In applying the TELRIC
methodology to reciprocol compensation, the Commission found that the "additional costs" to the LEC of
terminoting a call that originates on another carrier's network "primarily consists ofthe traffic-sensitive component
~f1ocal switching." For purposes ofsetting rates, the Commission concluded that "only that portion ofthe forward­
looking, economic cost ofend-office switching that is recovered on a usage-sensitive basis constitutes an 'additional

, cost' to be recovered through termination charges." Id. at 16024--25, para. 1057. The Commission excluded non·
troffic sensitive costs, such os the costs oflocal loops and line ports. Id. Further, the Commission concluded that
termination rates established pursuant to the TELRIC methodology should include a reasonab'le allocation of
forward-looking common costs because, the Commission reasoned, a rote equal to incremental costs may not
compensate carriers fully when common costs are present. Id at 16025, para. 1058. For transport, the Commission
required the colling party's LEC to compensote the coiled party's LEC for the "additional costs" associoted with
tronsporting a call subject to section 251(b)(5) from the carriers' interconnection pointto the called party's end
~ffice and for the additional costs ofterminating the call to the called party. Id at 16008-58, paras. 1027-118; see
also 47 C.F.R. §§ 51.701(c), (d).

•" ISP Remand Order, 16 FCC Red at 9185, para. 75); see also Letter from Norina Moy, Director, Government
Affairs, Sprint Nextel, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-92, WC Docket No. 04-36 (filed
Sept. 26, 2008) (Sprint Nextel Sept. 26, 2008 Ex Parte Letter).

,,, Intercarrier Compensation NPRM, 16 FCC Red at 9616, para. II.
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